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CHANGING INTERNATIONAL LAW METHOD AND 
OBJECTIVES IN THE ERA OF THE SOVIET- 
WESTERN DETENTE 


By Eowarp McWHINNEY 





Professor of Law, University of Toronto 


1. LEGAL METHOD AND TEE Sovimer-Western DEBATE; CODIFICATION 
VERSUS THE STEP-BY-STEP APPROACH 


There has, it seems clear, been a change, in quality and in degree, in the 
general condition. of relations between the two main competing social and 
economic systems, Soviet and Western, since the October, 1962, crisis, 
which brought us all so close to the edge of nuclear war. The crisis itself, 
whatever the original motives which induced Premier Khrushchev to 
venture his offensive, ground-to-ground, nuclear weapons into Cuba, was 
terminated happily, with an unusual display of reasonableness and self- 
restraint, and mutual give-and-take, as between the two competing systems. 
It may be correct to conclude, as Walter Lippmann (echoing President de 
Gaulle) does, that the peaceful resolution of the October, 1962, crisis 
marked the ‘‘end of the Postwar period.’’ On this view, the Moscow 
Partial Test Ban Treaty of August, 1963, simply ratified and concretized 
in certain particulars a fundamental accommodation or détente that had 
already occurred de facto between, the two systems; while the more recent 
achievement of the so-called ‘‘Hot Line” system for direct, emergency 
communication between the Kremlin and the White House* and the ad- 
ditional accord on preventing the orbiting of nuclear weapons in space 
vehicles,? for their part, served to confirm and extend ie détente in some 
further practical details. 

The doctrinal legal debate between the Soviet bloe and the West con- 
tinues, of course, but it has been muted in certain important respects 
which were previously the source of discord between the two systems. 
The pressure for a general act of codification, uno actu, of the principles 
of East-West legal relations, whether under the Soviet-sponsored rubric 
of ‘‘Peaceful Co-existence’’ or under the Western-favored euphemism of 
‘Friendly Relations and Co-operation among States,’’ seems to have abated 
somewhat.* For Western juristic spokesmen, any such attempts at postu- 

1‘‘U. S. and U.S.S.R. Sign Agreement for Direct Communications Link,’’ White House 
Statement, June 20, 1963, 49 Dept. of State Bulletin 50 (1963); Text of Memorandum 
of Understanding, signed at Geneva, Switzerland, June 20, 19638, ibid. 

2°*U.N. Calls on States to Refrain from Orbiting Weapons, Statement by Am- 
bassador Stevenson,’’ 49 Dept. of State Bulletin 753 (1963); Text of Resolution of 
U.N. General Assembly, Oct. 17, 1963, ibid. at 754 (U.N. Doe. A/C. 1/L. 324 (A/RES/ 
1884 (XVIIT)). 


8 For earlier Soviet discussion of the general theme of codification, see S. Krylov, 
‘í Codification du Droit international,’? in Hommage d’une Génération de Juristes au 
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lation, @ priort, of general principles of Soviet-Western legal relations, 
would be exercises in a natural law-type absolutism, and, as such, of 
Httle practical value in the actual conduct of international relations, in 
view of all the possibilities of semantic confusion and normative ambiguity 
es between the two systems. Western spokesmen over the past few years 
Lave pressed, instead, for an essentially low-level, empirically-based ap- 
proach that would focus on actual problems of East-West relations, with 
ny general principles to be derived only inductively from those actual 
cases and their concrete resolution. This was the genesis of the pragmatic, 
empirically-based, problem-oriented, step-by-step, approach to resolution 
cf Soviet-Western conflict; and it is, in effect, its quiet de facto ac- 
ceptance by both the Soviet Union and the West—in spite of all the noisy 
public debate and clamor over the issue of a codification of the law of 
‘Peaceful Co-existence’’—as the proper operational methodology to gov- 
ern Soviet-Western legal relations for the future, that explains and 
renders intelligible the progress that has in fact been made since the 
peaceful resolution of the October, 1962, crisis, in defining and rendering 
explicit, and, more important perhaps, in extending, the law of Soviet- 
Western, inter-bloc relations. 


2. SHIETS AND CHANGES IN Sovier INTERNATIONAL DOCTRINE. ‘New 
INTERNATIONAL Law’’ oR A New INTERNATIONAL Law’’? 


It would be uncharitable nci to take note publicly of sweeping changes 
in Soviet legal thinking in general, and in Soviet international law in par- 
ticular, over that same time period. Soviet jurists still maintain, of 
course, —-with some lack of intellectual charity and full historical ac- 
caracy, perhaps, in the light of the original Yugoslav initiative in the 


Président Basdevant (G. Chaumont, ed., 1960), p. 300 et seg. For more contemporary 
d:scussion of the problem, see, for example, J. N. Hazard, ‘‘Codifring Peaceful Co- 
existence,” 55 A.J.I.L. 109 (1961); idem, ‘‘Coexistence Codification Reconsidered,’’ 
5T A.J.ILL. 88 (1963); idem, ‘‘New Personalities to Create New Law,’’ 58 A.J.LL. 
9&2 (1964), and this JOURNAL, below, p. 59; E. MeWhinney, ‘' ‘Peaceful Coexistence’ 
aud Soviet-Western International Law,’’ 56 A.J... 951 (1962); idem, Peaceful 
Ceexistence (1964); International Law Association, Report of the Fiftieth Conference, 
Brussels, 1962, pp. 260-374 (1968); Law, Foreign Policy, and the East-West Détente 
(E. McWhinney, ed., 1964). 

4 See, in this regard, for example. the joint statement by Professor Eugene Korovin, 
ex- Judge .Kozhevnikov of the World Court, and six other Soviet jrrists, in 68 Rev. 
Gen. de Droit Int. Public 310, at 311 (1964): 

‘e... quant à Torigine de Ja notion de la coexistence pacifique. D’après ]’auteur 
ce concept a fait sa première apparition à la Conférence de l'International Law As- 
soziation à Dubrovnik en 1956 et ses parrains ont été les juristes yougoslaves. Nous 
eszimons beaucoup les travaux de nos collègues yougoslaves, mais suivant l'ancienne 
maxime amicus Plato sed magis amica veritas, nous devons rappeler que la formulation 
dt concept de la coexistence pacifique appartient au fondateur du premier Etat socialist 
V. Lenine qui, développant Ja théorie de l’évolution disproportionnelle du capitalisme, 
fut le premier à proclamer comme inévitable l’époque durable de ‘l’émulation pacifique’ 
des Etats appartenant à des systèmes sociaux opposés.’’ And compare W. C. Clemens, 
Jz, ‘‘Ideology in Soviet Disarmament Policy,’’ 8 Journal of Conflict Resolution 7, at 
16 and 17 (No. 1, Mareh, 1964). 
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summer of 1956, at the biennial reunion of the International Law Associa- 
tion held in Dubrovnik—that Lenin himself was the father of ‘‘Peaceful 
Co-existence’’ and that it has been the leitmotiv of Soviet international 
law ever since the October Revolution of 1917. Yet the seeming absolutism 
and intransigence of this particular Soviet claim is perhaps tempered by 
current Soviet juristic concessions that ‘‘in its reality today [Peaceful 
Co-existence] is the result of recent history.” ë And Soviet jurists also 
admit now that, in important respects, ‘‘ Peaceful Co-existence’’ today is to 
be distinguished from the same concept as it was claimed to be projected 
by Soviet leaders in the era before the second World War and even in the 
- era that immediately followed the war.® 

In truth, Soviet, international law doctrine, under Professor Tunkin’s 
leadership, shows some signs of abandoning an erstwhile national par- 
ticularism ‘and of approaching, more and more, to classical international 
law. Western lawyers, remembering, ‘with Holmes, that the life of the 
law has not been logic but experience, will certainly approve of Professor 
Tunkin’s current statement that the ‘‘science of law, like all other sci- 
ences, must base itself on facts, the facts of international life.’’7 Again, 
we can hardly do less than weleome Professor Tunkin’s public recognition 
of the continued juridical viability today of ‘‘old democratic fundamental 
principles of international law’’;* albeit Professor Tunkin would restrict 
the enumeration of any such principles rather narrowly to instances that 
happen generally to have coincided with Soviet self-interest in the past— 
for example, he would expressly accept pacta sunt servanda as one such 
‘old democratie fundamental prineiple,’’ but not the rather more radical 
“clausula rebus sic stantibus.’’® The over-all trend in evidence in Pro- 
fessor Tunkin’s recent published writings, indeed, is one of a skillful 
attempt at increasing approximation or assimilation of Soviet international 
¿law thinking to more generally accepted, orthodox or classical doctrine. 
= When Professor Tunkin joins issue in public with Sir Francis Vallat, 
Legal Adviser to the British Foreign Office, for example, it is to insist 
that what he, Professor Tunkin, is advocating is ‘‘new International Law”’ 
only; and that he has certainly called ‘‘neither for ‘a new international 
law’ nor for a ‘revolution’ in international law.’??° And again, more 


be eae A een cai re y 


5G. I. Tunkin, ‘‘Le Droit international de la Coexistence pacifique,’’ in Problèmes 
de Droit des Gens, Mélanges offerts à Henri Rolin (1964). 

6 Ibid. T Ibid. 

8 Ibid. And see also Tunkin, Voprosi Teorii Mezhdunarodnogo Prava 63-65 (1962). 

9 Ibid. 

10 Tunkin, letter to The Times, London, Feb. 25, 1963. The Actual basis for dis- 
tinction between ‘‘new International Law’’ and ‘ ‘ a new international law’? would 
appear, in the context in which Professor Tunkin was discussing this question in his 
letter to The Times, to have been the distinction between, on the one hand, a species 
of more or less evolutionary international law-making that would accept the corpus of 
classical international law doctrine as a necessary minimum starting point for legal 
innovation and creative adaptation of old rules and principles, and, on the other hand, 
some more radical approach that would presumably consider classical international law 
as per se outdated and without any juridical effect and significance in present-day 
terms, 
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recently, Professor Tunkin has been at pains to stress that Soviet jurists 
have ‘‘no intention of overthrowing the international law now in force.’’ 11- 
There is, to be sure—a recent official Soviet denial in the Revue Générale 
de Drow International Pcblic to the contrary notwithstanding ?*—a certain 
. inbuilt quality of ambivalence in Soviet international law thinking and 
writing of recent years, sometimes the main Soviet stress and emphasis 
seeming to be on the pecceful element in ‘‘ Peaceful Co-existence,’’ while 
ai other times ‘‘Peacefu_ Co-existence’’ has elements of a Trojan Horse 
device or stratagem for lulling non-Soviet suspicions while the Soviet 
Lnion proceeds by stealtk to prepare (in Premier Khrushchev’s own color- 
fal phrase on a bygone ceeasion) to ‘‘bury the West.” Yet even on the 
matter of the ‘“‘sources’’ of international law-—remembering here the 
ecstwhile Soviet attacks on ‘‘custom’’ as a prime source of international 
lew #8 and the public campaign in behalf of ‘‘new,’’ more popular sources, 
like U.N. General Assembly resolutions and the opinions of international 
scientific legal gatherings—it is to be noted that Professor Tunkin’s most 
recent published views szem far more cautious and modest, and, if you 
wish, ‘‘traditional,’’ than those of jurists from Soviet-bloe countries other 
than the Soviet Union itself, for example, Professor Manfred Lachs of 
Poland and Dr. Pechota of Czechoslovakia.* 


3. Premier Kprusaucunv’s New YEa4R’s Eve, 1963, Messsam on rar RE- 
NUNCIATION OF Forca IN TERRITORIAL DISPUTES 


If we are correct in discerning a new, more traditional and even con- 
servative, trend in Soviet international law thinking in general, it may be 
that evidence in support >f such a position is to be found also in Premier 
Khrushechev’s celebrated New Year’s Eve message, issued on December 81, 
1968, to the Heads of Staze of the various countries, as to the renunciation 
of force in territorial disputes. Western responses to the Khrushchev 
missive have, on the whcle, been rather cautious*?® and even reserved,” 


11 Tunkin, note 5 above. 

12 68 Rev. Gén. de Droit Int. Publie 310, at 311 (1964). 

. 18 See generally MeWhinney, Peazeful Coexistence 62-71 (1964). 

14 See, for example, V. Peckota, ‘‘Valne Shromazdeni OSN a Projednavani Pravnich 
zasad Miroveho Souziti,’’? 7 Casopis pro Mezinarodni Pravo 97 (1963). 

15 Poslanie Predsedatelya Soveta Ministrov SSSR N. S. Khrushchev glavam gosudarstv 
(cravitelstv) stran mira (Dec 31, 1963). Izvestiya, Jan. 4, 1964, p. 1; International 
AFairs (Moscow) 8 (No. 2, February, 1964); 16 Current Digest of the Soviet Press 
3 (No. 1, Jan. 29, 1964). 

16 See, for example, Presidert Lyndon B. Johnson’s response, on Jar. 18, 1964, which, 
among other things, called on Premier Khrushchev for concrete and specific follow-up 
to his more general proposals: 


‘c... In this spirit, let us both present new proposals to the Geneva Disarmament 
Ccnference—in pursuit of the ebjectives we have previously identified: 


—to prevent the spread of muclear weapons; 

—to end the production of fissionable materials for weapons; 

—to transfer large amounts of fissionable materials to peaceful purposes; 
—to ban all nuclear weapors tests; 
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reacting no doubt to a certain cloudiness and imprecision of language 
in the message, which Western statesmen, understandably perhaps in view 
of certain Soviet official positions and statements on these issues in the 
past, have felt may be partly contrived and deliberate, so as to allow the 
Soviet Union certain built-in escape clauses from any general renunciation 
of force in territorial disputes, in terms of exceptions like ‘‘wars of 
liberation,’’ infiltration by ‘‘volunteers,’’ and the like® These are con- 
cepts which, in their actual record of experience in dealings with the Soviet 
Union, Western statesmen have had every reason to view as largely self- 
defining from the Soviet viewpoint. 

Yet it is possible, this time, that Premier Khrushchev really meant just 
what he said, and that the Soviet Union today has a substantial interest 
in the sanctity of territorial boundaries, and in their preservation against 
other than peaceful, consensual change. Certainly the strongest support 
for present-day Soviet territorial boundaries, whether in postwar Europe, 
or else in Asia, where the 19th-century Tsarist territorial expansionism is 
` already being disputed by Communist China, or even in regard to terri- 
torial waters, lies in traditional or classical international law doctrine, 
preferably not too flexibly or imaginatively applied or reinterpreted in 
present-day terms. Old territorial treaties or agreements, originally as- 
sisted by the presence of military occupation or superior military power 
generally, are to be governed today by the principle of pacta sunt servanda, 
without too many latter-day second thoughts as to radical international 
law innovations like the Soviet-develoved special exception of ‘‘unequal 


—to place limitations on nuclear weapons systems; 
—to reduce the risk of war by accident or design; 
—to move toward general disarmament. 


“I am sure you will agree that our task is to work hard and persistently on these 
and other specific problems and proposals—~as you and President Kennedy did on the 
Test Ban Treaty—instead of confining ourselves to vague declarations of principle that 
oppose some wars but not all.’? 

í President Johnson Calls Upon Soviet Union for Conerete Actions to Promote 
Peace,’’ 50 Dept. of State Bulletin 157 (1964). 

17 See, for example, text of letter from Prime Minister Lester B. Pearson to Chairman 
N. S. Khrushchev, dated Feb. 4, 1964, Department of External Affairs, Ottawa, Press 
Release No. 10, Feb. 7, 1964. 

18**You have concentrated in your letter on territorial and border disputes. This 
is but one aspect of a larger problem, and I hope you will agree that other disputes 
should also be settled by peaceful means only... .’? 

‘‘It is unreasonable to assert that, although the use of force must be eschewed in 
territorial and border disputes, it is acceptable in disputes to which anyone chooses to 
give the arbitrary appellation of, for example ‘wars of liberation’. It is inadequate, 
in my view, to emphasize the prohibition of the use of direct and overt force only and 
to make no attempt to outlaw subversion, infiltration by trained guerillas, and the 
supply of arms to insurrectionary forces—all of which are, as I am sure you realise, 
the cause of dangerous tensions in a great many parts of the world today.” 

Letter from Prime Minister Lester B. Pearson, dated Feb. 4, 1964. Ibid. And 
compare K. Ivanov, ‘‘National Liberation and Territorial Conflicts,?? International 
Affairs (Moscow) 8 (No. 5, May, 1964), 
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treaties’’ or certainly the Western-favored clausula rebus sic stantibus 
doctrine; ° simple occupatio, in relation to territorial elaims, derives 
strength from long-time user and control, uncluttered by contemporary 
heretical notions as to self-determination or the necessity for consent of 
the original local indigenous populations, which are reserved by Soviet 
jurists as privileges solely of ‘‘colonial’’ peoples whom they themselves 
would define restrictively with an exclusively anti-Western orientation. 

The conclusion that Premier Khrushehev’s New Year’s Eve message was 
rather more serious and substantial in Soviet eyes than any casually 
mischievous ploy at embarrassing and confusing the West in an area where 
the West (taking note of the overseas territorial holdings of a number of 
the European members of the NATO alliance) seems traditionally to be at 
a profound psychological and also practical political disadvantage, is 
strengthened by recourse to recent Soviet scientific legal writing. <A recent 
article by Professor Tunkin in Izvestiya, of August 27, 1963,°° for example, 
in stressing the merits of peaceful settlement of border dispttes in general, 
reads a lecture to the Chinese and Indians on the dangers interent in their 
armed border conflict. An article by Professor Molodtsov, in the same 
general veln, canvasses at length the political and legal merits of the 
Oder-Neisse line as a final boundary between Poland ard Germany,” 
as does a further article by M. V. Yanovskii.?? And there is also a recent 
study by N. V. Zakharova which seems carefully designed to anticipate 
and defeat in advance any Ckinese Communist attempts at revision of 
Sino-Soviet territorial boundaries, based on a Soviet-style ‘‘unequal 
treaties’? argument; ** for Zakbarova’s essay is a careful enumeration of 
asserted historical examples of ranunciation by the Soviet Union of treaties 
of Tsarist Russia which violated the rights of peoples in Asian countries.** 
One wonders, in this sense, if Western statesmen, in responding to Premier 
Khrushechev’s New Year’s Eve message, had not been overly timorous as 
to Soviet motives, underestimating perhaps the quite considerable Soviet 
investment today in that reasonable stability of settled expectations and at 
the same time that historical continuity in the legal development and ef- 
fectuation of societal change which customary International law, when 
properly applied, is supposed tc facilitate and assist. 


19 McWhinney, op. cit., note 13 above, pp. 64-66, 68-71. 

20 G. I. Tunkin, ‘‘Granitsi gosudarstv i mirnoe sosyshchestvovanie,’’ Izvestiya, Aug. 
27, 1963, p. 2. And see also Tunxin, ‘‘Mezhdunarodnce pravo i gosudarstvennie 
granitsi,’’ Izvestiya, Jan. 8, 1964, p. 2. 

21§. Molodtsov, ‘‘ Frontiers and Intarnational Law,’’ International Affairs (Moscow) 
9, at 14 (No. 4, April, 1964). 

22M. V. Yanovskii, ‘‘Problema zaklucheniya mirnogo dogovora s Germaniei i 
granitsa Oder-Neisse,’’ 1962 Sovetskii Ezhegodnik Mezhdunzrodnogo Prava 150. 

23 MeWhinney, op. cit., note 13 above, p. 71. 

24N. V. Zakharova, ‘‘Otkaz Sovetskogo gosudarstva ot dogovorov Tsarskoi Rossii, 
narushavshikh prava narodov vestochnikh stran,’’ 1962 Sovetskii Ezhezodnik Mezhdu- 
narodnogo Prava 126. And see generally, L. R. Tillett, ‘‘Soviet Second Thoughts on 
Tsarist Colonialism,’’ 42 Foreign Affairs 309 (1964), 
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4, INTERNATIONAL LAW-MAKING IN Soviet-WESTERN LEGAL RELATIONS. 
Trem ‘‘Portrric or MUTUAL EZSAMPLE” as A Source or LEGAL- GROUND 
RULES 


It would be idle not to note also in the area of Soviet-Western legal 
relations stricto sensu the rapidly changing character of international law 
in the particular area of the techniques and processes for actually making 
international law. While the official Soviet emphasis still seems to be on 
the bilateral treaty as the prime source of law, preferably a treaty achieved 
through a Summit Meeting à deux—and the Moscow Partial Test Ban 
Treaty certainly highlights the practical results in terms of resolution of 
Soviet-Western conflicts, that can be achieved by this method—there is 
no doubt that less formal and less publicized methods have also played 
their rôle. Among these we would certainly have to include what I have 
elsewhere characterized as the Cold War ground rules, that is, normative 
patterns of more or less reciprocal deference on the part of each bloc and 
‘its leader in relation to the other bloc and the other bloc leader. These 
patterns of reciprocal deference may cover such matters as mutual recog- 
nition of the existence of spheres of special sensitiveness, from the defense 
and military security viewpoint, to each particular bloc in which the 
other bloc will normally not interfere; the avoidance of ‘‘surprise’’ in 
inter-bloe relations, that is, of unannounced or unexpected moves involving 
changes in the delicate structure of inter-bloc power relations, lest such 


25 McWhinney, op. cit., note 13 above, pp. 92-100. And see also Ambassador George C. 
MeGhee’s discussion of the slow progress to Soviet-Western agreement through ‘‘ mutual 
consent,’’? McGhee, ‘‘ East-West Relations Today,’’ 50 Dept. of State Bulletin 488, 492- 
494 (1964). 

I have employed the characterization ‘‘ground rule’’ (‘‘rules of the game’’) to 
identify these more informal modes of Soviet-Western consensus basing discernible 
patterns of Cold War reciprocal conduct or mutual self-restraint as the case may be, 
so as to differentiate them from legal rules stricto sensu—in the area of international 
law, rules emanating from formal treaties or long-time custom. Nevertheless, it may 
be suggested that, intrinsically, these ‘‘ ground rules’? have many of the elements neces- 
sary to constitute law as it would be defined in domestic, municipal law terms: if they 
are not yet international law, perhaps they can be viewed as in the nature of ineipient 
or new customary law. Diecey’s ‘‘conventions of the constitution,’’ which, as Dicey 
himself acknowledged, though they may not formally be ‘‘law’’ enforceable as such 
in the courts, nevertheless are habitually resp2cted and observed quite as much, if not 
more, than formal rules of law, may provide a useful analogy from municipal law for 
present purposes: the sanctions ensuring comp‘iance with the Cold War ‘‘ ground rules’’ 
—at bottom, the obvious common interest of both bloes in their observance and the 
deterrent effect of fear of retaliation in strength, possibly escalating into nuclear 
conflict, in the event of their violation by either side—seem at least as viable as those 
offered by Dicey to explain the unswerving patterns of observance of the ‘‘conven- 
tions’’ in municipal law. See, in this regard, A. V. Dicey, Introduction to the Study 
of the Law of the Constitution (1st ed., 1885; 9th ed. by E. ©. S. Wade, 1945), 
pp. 417-473; and see also Julius Stone, The Province and Function of Law 721-729 
(1946). In the discussion that immediately follows I am indebted, as to certain as- 
pects of jurisprudential classification, to the continuing studies, in the North American 
legal realist tradition of legal science, of Professors Lasswell and McDougal; see their 
shortly to be published Law School lectures on legal theory, collected under the general 
title, ‘‘Law, Science, and Policy’? 
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moves should provoke in their turn, in the heat of events, an irrational 
and ill-considered response or retaliation from the other side; the ac- 
ceptance of the principle cf economy in the use of power, of using no more 
force than reasonably necessary to accomplish a particular objective, lest an 
imprudent display of force should result in escalation into full-scale nuclear 
conflict. 

Another informal and largely unpublicized (in the legal literature, at 
least) mode of international law-making in the new era of the détente 
bears analogies to the patterns of reciprocal deference involved in the 
creation of Cold War ground rules referred to above, but has been rather 
more affirmative in content and scope. Premier Khrushchev himself, in 
his celebrated interview given to the Chief Moscow Correspondent of 
United Press International, in December, 1968, used the phrase ‘‘politic 
of mutual example,” 7° and it seems a useful one to denote a species of 
law-making in Soviet-Western relations usually involving a unilateral 
initiative or lead by one bloc in the confident expectation that the other 
bloc, by pressure of world publie opinion or the like, will inevitably have 
to follow. We ean possibly include under this head the Western initiative 
as to the establishment of the ‘‘Hot Line’’ emergency communication be- 
tween the White House and the Kremlin, and the similar initiative leading 
to the Soviet~Western accord on preventing the orbiting of nuclear 
weapons in space vehicles, which was itself embodied in a U.N. General 
Assembly resolution.27 More nearly, perhaps, the process of international 
law-making by the politic of mutual example can be seen in the rapidly 
successive Soviet and Western decisions as to reduction in arms expendi- 
ture; as to the cessation of interference in each other’s radio propaganda 
programs; as to the reduction in uranium production and even the closing 
of nuclear reactor plants. Premier Khrushchev, in his offizially released 
interview with United Press International’s Chief Moscow Correspondent, 
in December, 1968, made a careful differentiation, in regard to questions 
of Soviet-Western disagreement and conflict, between those questions 
whose solution seemed appropriately to require the conclusion of formal 
international agreements, and those susceptible to different and rather less 
formal approaches.” The first category apparently covered most of the 
examples of current Soviet-Western problems cited by Premier Khrush- 
chev; namely, the Soviet proposal for conclusion of a non-aggression pact 
between the NATO and the Warsaw Pact countries, the reaching of agree- 
ment on preventing the spread of nuclear weapons and on che setting up 
of nuclear-free zones, the reduction of foreign troops in other states’ terri- 
tories, and a German peace settlement.” 

On the question of military budgets, however, and also the question 
of the size of armed forces, Premier Khrushchev suggested that certain 

26 N. S. Khrushchev’s Answers to Questions of H. Shapiro, Chief Moscow Corre- 
spondent of American Wire Service United Press International, Izvestiya, Dee. 31, 
1963, p. 1; 15 Current Digest cf the Soviet Press 24 (No. 52, Jan. 22, 1964). 

27 U.N. General Assembly, Resolution, Oct. 17, 1963 (U.N. Doe. A/C. 1/L. 324 (A/ 


RES /1884 (XVIII)). 28 Loc. cit. note 26 above. 
29 [bid., at pp. 24-25. 
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measures could ‘‘at present be undertaken unilaterally, as a first push, so 
to speak.” 3 Premier Khrushchev further announced that the Soviet 
Union had already adopted a decision as to reduction of military expendi- 
tures in the 1964 budget, and he called on other states to do likewise as, in 
his view, a means of relaxation of the arms race and international tension 
generally through the ‘‘politic of mutual example.” 3t It is a fact, of 
course, that the announcement of the Soviet reductions in arms expendi- 
ture was followed almost immediately by a similar American announcement 
of major proportions.*? 

Not less striking because rather less publicized seems to have been the 
decision of the American radio transmitter RIAS in Berlin to suspend its 
long-wave transmission because it was interfering through its frequency 
overlap with the reception of Radio Moscow in wide parts of the Soviet 
Union. Shortly before the RIAS decision, the Soviet Union had appar- 
ently given up its interference transmissions directed against the Voice 
of America in Europe.’ 

But most important of all, perhaps, was the progress of President John- 
son’s initiative in the matter of cutbacks in uranium production and in the 
closing of atomic reactor planis. The President had accompanied his 
announcement of the dramatic cuts in the U. S. military budget at the 
beginning of 1964 by a specific announcement of the curtailment by the 
United States in the coming year of enriched uranium production by 25 
percent, and also of the shutting down of four plutonium piles; and the 
President, at the same time, called on the Soviet Union to follow the 
American example.** When the Soviet response seemed somewhat slow in 
coming, the United States renewed the proposal, and made further sug- 
gestions not merely that the Soviet Union, in terms, follow the ‘‘ principle 
of mutual example” 3 and make similar reductions in its production fa- 
cilities in fissionable materials, but also that it should agree to the ‘‘plant- 
by-plant shutdown of additional nuclear production facilities on a verified 
and reciprocal basis.” 58 When Premier Khrushchev replied in April, it 
was to announce not merely a reduction in Soviet uranium production but 
also the immediate suspension of the construction of two large new atomic 
reactors for the production of plutonium.?’? Thus do the policies, alike of 
the step-by-step approach to resolution of Soviet-Western conflicts and of 
the progression, if need be, by unilateral action, relying on its exemplary 


30 Ibid. 31 Ibid. 

32‘*The State of the Union,’’ Address of the President to the Congress, Jan. 8, 
1964, 50 Dept. of State Bulletin 110 (1964). 

33 Der Spiegel (Hamburg) 83 (No. 18, April 29, 1964). 

34 ‘<The State of the Union,’’ Address of the President to the Congress, Jan. 8, 
1964, loc. cit.; and see also ‘‘President Johnson Urges Disarmament Conference to 
Take Further Steps Toward Peace,’’ White House Press Release, Jan. 21, 1964, 50 
Dept. of State Bulletin 223 (1964). 

85 William C. Foster, ‘‘U. S. Proposes Crrb on Spread of Nuclear Weapons,’’ ibid. 
376, at 379. 36 Ibid. 

87 Statement by N. 8. Khrushehev, Chairman of the U.S.S.R. Council of Ministers, 
Izvestiya, April 22, 1964; 16 Current Digest of the Soviet Press 26 (No. 16, May 13, 
1964). 
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effect on the other side, seem to have been vindicated in important respects 
by the events of recent months. One might add, too, that in an area where, 
so far, the Soviet bloc and the West have failed signally to achieve the 
formal consensus of a written agreement—namely, the problem of an ade- 
quete system of mutual inspection of nuclear missile sites and offensive 
military bases generally in the other side’s territory, as a means of avoid- 
ing ‘‘surprise’’ in Soviet-Western relations, something indeed closely 
anélogous to the policy considerations behind the Soviet-Western ‘‘ Hot 
Lire” agreement—the Soviet Union and the West seem to have reached 
some form of mutual toleranca of less formal methods of intelligence 
gathering as to the other side’s nuclear capabilities. The recent exchanges 
of eriminally convicted spies and intelligence agents from both sides, long 
before their prison terms had expired, suggest that espionage, whatever its 
status under traditional international law in time of peace,** has now 
achieved some sort of special licit or permissive status in Scviet-Western 
terms.” And even the Soviet Union’s public complaints about United 
States aerial overilights of Cuba (something which the United States seeks 
to justify pragmatically on the seore of the need to gather necessary 
intelligence information) in the absence of any agreement by Fidel Castro 
to an on-the-site inspection by an independent agency (like the International 
Rec Cross, agreed to by both the Soviet Union and the United States) or 
a neutral third party, to ensure proper supervision of the carrying out of 
the de facto Soviet-Western accord as to the dismantling cf the Cuban 
offensive nuclear missile bases,** seem appropriately formal or ritualistic 
at this stage.** 


5. OPERATIONAL METHODOLOGY FOR THE FURTHER DEVELOPMENT AND RE- 
FINEMENT OF PRINCIPLES oF Sovint-WESTERN LEGAL RELATIONS IN THE 
ERA OF THE DETENTE 


All this, of course, seems to confirm the wisdom of the West’s basic 
doctrinal position, as developed in the main arenas for Soviet~Western 
legal confrontation of recent years, in avoiding all temptations to the 
adoption of a single, high-level ecde of the law of Soviet-Western relations, 
and in insisting instead on the operational merits of the essentially modest, 
low-level, empirically-based, step-by-step approach. Those principles of 
Soviet—Western legal relations that have been arrived at on this basis have 
truly stemmed from mutuality and reciprocity of interest, as between the 
Soviet bloc and the West, in the common resolution of particular major 


38 See the discussion, for example, by Lauterpacht, in 2 Oppenheim, International 
Law, Disputes, War and Neutrality 421-428 (H. Lauterpacht ed., 7th ed., 1952). 

89 See, for example, the fascinating discussion ky James B. Donovan of the Soviet- 
U. S. discussions leading to the excharge of U-2 Pilot Francis Gary Powers for Soviet 
Colozel Rudolph Abel. Donovan, Strangers on a Bridge (1964). 

40 ‘U. S. Policy on Flights Over Cuba Remains Unchanged,’’ Statement by Director 
of tke Office of News, Richard J. Phillips, April 20, 1964, and Statement by President 
Johnson, April 21, 1964; 50 Dept. of State Bulletin 744 (1964). 

41 See, for example, Izvestiya, April 25, 1964, p. 2; 16 Current Digest of the Soviet 
Press. 31-32 (No. 17, May 20, 1964). 
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tension-issues of the present-day world community. The important thing is 
that the sphere of such common Soviet-Western interests seems to be in- 
creasing all the time. For the Khrushchev New Year’s Eve proposals, 
when they dwelt on the importance of controlling the spread of nuclear 
weapons, took up matters already cenvassed extensively by responsible 
Western leaders.4? We could agree, too, I think, on the importance of 
eliminating continuing irritants to Soviet-~Western relations of the nature 
of the Berlin problem, even if the preferred Soviet and Western solutions 
here might tend to be rather different as yet.- 

In looking to the achievement and perfection of an operational strategy 
for the West in Soviet-Western relations, appropriate to the new era of the 
détente which seems to have succeeded to the Cold War, certain con- 
clusions look clear enough. First, any Western insistence on a postulated 
‘World Rule of Law” at the present time appears of little practical help 
in the day-by-day conduct of Soviet-Western relations, at least until such 
time as the particular Western sponsors of this idea take the trouble to 
try to spell it out in terms of concrete secondary principles that are 
operationally utilizable in terms of the solution of current problem-situa- 
tions. Up to the present, the Western private pressure-group-sponsored 
‘World Rule of Law’’ proposals + have had much of the generality, vague- 
ness, cloudiness and the natural law-type subjectivity of the Soviet bloc’s 
five Pancha Shila principles of ‘‘ Peaceful Co-existence.’’ Western jurists, 
who have in the past rightly pointed to the vagueness and semantic con- 
fusion inherent in the Pancha Shila formulations and who have called on 
Soviet jurists to follow up the generalities of the Pancha Shila’s original 
or primary principles by elaborating the proposed detailed applications 
of those same principles, can hardly refuse to apply a similar standard of 
rigorous scientific method when considering distinctive Western-based pro- 
posals of an essentially similar intrinsic character and quality, if different 
content, to the Soviet formulations. 

Again, Western proposals of a high degree of institutionally-based 
specificity—for example, the current Western campaign for an extension 
of the World Court’s compulsory jurisdiction,** or even the proposals of 
former years for strengthening the executive powers of the U.N. Secretary 
General—insofar as they seem certain to continue to be met, as they have 


42 See, for example, ‘‘President Johnson Urges Disarmament Conference To Take 
Further Steps Toward Peace,’’ loc. cit, nove 34 above; ‘*U. §. Calls for Exploration 
of ‘Freeze’ Concept,’’ Statement by William ©. Foster before 18-Nation Committee 
on Disarmament, Jan. 31, 1964, 50 Dept. of State Bulletin at 350 (1964); ‘‘U. S. 
Proposes Curb on Spread of Nuclear Weapcns,’’ Statement by William C. Foster, Feb. 
6, 1964, bið, at 376; ‘‘U. 8. Makes Proposals for Safeguards for Peaceful Nuclear 
Activities and for Bomber Destruction,’’ Statement by Adrian S. Fisher before 18- 
Nation Committee on Disarmament, March 5, 1964, ibid. at 641; ‘‘U. S. Discusses 
‘Freeze’ Proposal in Disarmament Commitiee,’’ Statement by Adrian 8. Fisher, ibid. 
at 756. 

43 See, for example, Declaration of General Principles for a World Rule of Law, in 
The Four Steps at Athens toward Worli Peace through Law 2-3 (World Peace 
through Law Center, Washington, D. C.); 58 A.J.LL. 143 (1964). 

44 Ibid. 
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in the pest, with intransigent Soviet opposition, should be recognized for 
what they are: that is, as essentially long-range objectives as to the de- 
vising and strengthening of mazhinery for dispute settlement which it is 
hoped that Soviet jurists can be persuaded to accept as being sensible and 
useful, once they have acquired more deep-seated awareness and sophistica- 
tion than they now seem to have as to the importance of process and 
orderly procedures for dispute settlement in advance of actual problem- 
situations. As one method, in the meantime, of persuading Soviet jurists 
as to the merits of the judge-based approach to dispute settlement, Western 
jurists might give more earnest attention to strengthening the procedures 
and machinery for nomination and selection of judges for the World Court. 
Faced with a widespread Western tendency (including even those Western 
countries with the most stable ard continuing legal traditions) to advance, 
as their candidates for election as judges on the World Court, exclusively 
‘*Foreign Office lawyers,” that is, Foreign Ministers or legal advisers to 
Foreign Ministries, or, for that matter, law professors linked to the Foreign 
Ministries through their rôles as legal consultants, Soviet jurists might 
well argue that their charge that the World Court is just another political 
arena where decisions are rendered on a basis of ‘‘power’’ and not ‘‘law’’ 
is amply vindicated by the criteria which the West tends <o apply for 
selection of judges. There is no reason, of course, in principle why Foreign 
Office lawyers should not be as detached and objective in their approach to 
international law doctrine as practitioners of law or professors of law who 
have never been ‘‘enfeoffed’’ to government service. The Foreign Office 
lawyers may, indeed, because of their greater degree of exposure to the 
processes of political decision-making, have a keener awaren2ss than the 
legal laymen (non-official lawyers) of the inevitable rôle of power and its 
desirable and permissible limits in international law problem-situations. 
Nevertheless there is, as the late Professor Scelle reminded us,**® the ever 
real problem of the dédoublement fonctionnel in such cases; and the basic 
Soviet attack on the World Court as a political body where the Soviet 
bloe is, according to_its own reckoning, outnumbered in voting terms by 
the West, and the Soviet counter. among other things, in campaigning for 
the acceptance of the troika principle (Soviet, Western, and uncommitted 
countries) in the actual election of judges to the court, may have gained 
some extra momentum from the more overt Western methods of nomina- 
tion of official governmental spoxesmen to the Court. To argue, on the 
Western side, that this may have been rendered necessary and inevitable 


45 G. Scella, ‘‘Le phénomène juridique du dédoublement fonctionnel,’’ ix Rechtsfragen 
der Internationalen Organisation: Festschrift fiir Hans Wehberg 324 (1956). And 
compare M. 8. McDougal, ‘‘The Impact of International Law upon National Law: 
a Policy-oriented Perspective,’’? in MeDougal and Associates, Studies im World Public 
Order 169 et seg. (1960); R. A. Falk, ‘‘The Adequacy of Contemporary Theories of 
International Law—Gaps in Legal Thinking,’’ 50 Virginia Law Review 231, at 236 
(1964). 

48 See, for example, the remarks of ex-Judge Kozheynikov of the World Court, as 
reported in B. Mikhailov, ‘‘ Konferentsiya Iuristov-Mezhdunarodnikov,’’ 1963 Sovetskoe 
Gosudarstvo i Pravo (No. 10) 147, at 148. 
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by the unbroken Soviet bloe practice of nominating, in effect, thinly dis- 
guised governmental representatives, immediately upon the re-establish- 
ment of the Court in 1946 and right through to the present day, is, I think, 
to admit in part the substance of the Soviet argument. Might it not be 
better, in this sense, to admit the necessarily ‘‘political’’ character of basic 
Soviet-Western conflicts; to leave the World Court for the moment to 
its presently essentially restricted ‘‘judicial’’ rôle, where the main Soviet- 
Western disputes hardly come before it; and to allow the Foreign Office 
lawyers on both sides to try to resolve the great political conflicts, as 
heretofore, by discussion and negotiation between both sides in the more 
direct arenas for Soviet-Western confrontation? Such a solution might 
be better for the Court in the sense oz presenting less strains, from both 
sides, on the integrity of the judicial process; and it might also offer 
better opportunities for that bilateral bargaining and give-and-take between 
both sides that has been the key to fundamental dispute settlement between 
the Soviet bloc and the West in the past several years. All the evidence, 
indeed, suggests that, at the present stage of development of Soviet- 
Western relations, the most useful arenas for Soviet~Western confronta- 
tion with a view to conflict resolution may lie elsewhere than in the Court. 
There is a need for appropriate timing in the Western initiatives in Soviet- 
Western relations and also a need for awareness of the germaneness of 
particular concrete proposals at the relevant stages of political development 
in the world community; and in this respect, it may be suggested, the 
‘World Rule of Law” proponents, with their too exclusive preoccupation 
and emphasis on the judicial process as the solvent for Soviet~Western 
conflicts, may run the risk of missing the substance of the Soviet~Western 
accords and accommodations in so many important respects that have been 
taking place over the past several years. 

It is very likely, for these reasons, I suggest, that the main initiatives 
in Soviet-Western legal relations in the future will continue, as now, to 
come from the executive arm of government, whether from the respective 
Heads of State and Foreign Ministers, through Summit Meetings and the 
like, or else through the lower-level negotiations and exchanges between 
the professional administrators on either side. I take it, in any case, that 
this is the main thrust of the majority opinion in the United States Su- 
preme Court decision in the Sabbatino case.*7 At least, it may be sug- 
gested, the most plausible rationalization of the policy bases of the ma- 
jority opinion in that case is in terms of the doctrine of judicial self- 
restraint, involving separation of powers considerations and the notion of 
judicial deference to that agency of government (here, the Executive) 
most directly concerned with the practical conduct of Soviet-Western re- 
lations and certainly most fully equipped with the specialist expertise and 
intelligence information necessary for a wise policy determination. Inso- 
far as the Soviet Union itself cfficially accords first place to the bilateral 
treaty as the operational technique best suited for making viable interna- 


47 Banco Nacional de Cuba v. Sabbatine, 376 U. S. 398 (1964); 58 A.J.LL. 779 
(1964). 
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tional law in the era of the détente, and insofar also as the more informal 
modes of international law-making, already referred to—thai is, the estab- 
lishment of Soviet-Western ground rules through normative patterns of 
reciprocal deference and the ‘‘politic of mutual example’’—-themselves gain 
their strength and efficacy from the de facto acquiescence of both sides, we 
may be in a new period of consensually-based rules of international law, 
sanctioned practically by the authoritative decision-making organs of both 
sides. If this be, perhaps, less satisfying to some than the ‘‘Sermon on the 
Mount” type declarations that are normally contained in aets of general 
codification or even multilateral treaties, the new consensually-based rules 
are at least founded on reasonableness, rather than (in positivistic terms) 
on any mere conformity to pre-existing authority; and the reasonableness 
of the rules is necessarily in terms of both main competing systems, since 
reciprocal self-interest is the raison d’être of those rules. There may be, 
therefore, a greater prospect of the rules being observed, long-range, by 
both sides,** 


48 There is, it seems clear, a need today for a certain flexibility and fluidity as to the 
precise jurisprudential characterization to be essayed for any recognizedly (i.¢., in terms 
of both main legal systems) binding principle or rule of contemporary international 
law—stemming from the rigid, artificial or precious quality of the older, essentially 
positivistic forms of international law characterization. The older, positivistic ap- 
proach, in true Austinian fashion, made its main focus on where the claimed principle 
or rule of international law came from, that is, its relation back to a series of closed 
historical categories of formal ‘‘sourees’’ of international law. The newer approach 
tends, in pragmatist-realist fashion, to ask, in experiential terms, whether the claimed 
principle is actually observed as such by both main legal systems, without worrying too 
much as to whether that principle can be formally characterized in terms of conformity 
or otherwise to pre-existing sources. The inadequacy and limitations of the older, 
Austinian positivist, approach ere perhaps—as Professor Manfred Laehs, the Polish 
jurist, has pointed out to me reeently—-best indicated in the case of the new principle 
against orbiting of nuclear weapons in space vehicles. This principle is clearly recog- 
nized by both main legal systems as a binding principle of contemporary international 
law; and vet how is it to be characterized jurisprudentially, in terms of the older 
approach? 

For Professor Lachs and some other, though not necessarily all (see the discussion 
in connection with footnote 14, above) Soviet bloe jurists, the validity of the principle, 
as a claimed principle of contemporary international law, comes from its formal em- 
bodiment in a U.N. General Assembly resolution (footnote 2, above). For those 
Western foreign ministries which tend to condemn out of hand any notion of U.N. 
General Assembly resolutions as a formal source, per se, of binding in‘ernational law 
principles, in part reaction, no doubt, to the alleged capriciousness and instability of 
current U.N. General Assembly majorities—the claimed binding force of the principle 
against orbiting of nuclear weapons must, if we are to be limited to the closed bis- 
torical categories of ‘‘sources,’’ come from the Soviet-U. S. accord which preceded 
and led to the U.N. General Assembly resolution, and from the fiction that this more 
or less informal agreement can be satisfactorily analogized to a formal treaty. Would 
it not be preferable, instead, to focus on the substance of the recognition and ob- 
servance of the principle against orbiting nuclear weapons at the present day-——the 
Soviet-Western de facto consensus, stemming from the principle’s obvious common sense 
and reasonableness and utility in terms of both systems? But this would be to admit, 
of course, that the old categories are not to be considered closed and final at the 
present day, and that we must necessarily accept, as sources of present-day principles 
of international law, species of informal consensus, evidenced by the practice of both 
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It is in this sense that the presently important priority in Soviet- 
Western legal relations seems to be to continue the empirically-based, step- 
by-step approach to minimizing and reducing the dangers of nuclear con- 
flict. But we can, at the same time as we try to proceed to follow-up steps 
to the Moscow Partial Test Ban Treaty, like the restriction of membership 
of the nuclear club and the establishment of progressively larger nuclear 
free zones,*® concentrate also on widening the areas of possible Soviet- 
Western common interest and accord. The way to this seems increasingly 
to lie through the fostering and extension in the future of cultural, social, 
and commercial intercourse between the Soviet bloc and the West, especially 
Soviet—Western trade whose long-range stabilizing effects in political re- 
lations between the two opposing systems are being publicly recognized on 
both sides as being of greatly increased significance and importance today.®° 


main legal systems and resting on reciprocal self-interest, which cannot properly be 
assimilated to the historically recognized sourees. l 

49 Note 42 above. 

50 See, for example, ‘‘The State of the Union,’’ Address of the President to the 
Congress, Jan. 8, 1964, loc. cit. note 34 above, at 110, 111; ‘‘Hast-West Trade,’’ State- 
ment by Dean Rusk before Senate Committe2 on Foreign Relations, March 13, 1964, 
ibid. at 474 (1964). And see the comments by Premier Khrushchev on Soviet-Western 
trade possibilities, N. S. Khrushchev’s Answers to Questions of H. Shapiro, Chief 
Moscow Correspondent of American Wire Service United Press International, Izvestiya, 
Dec. 31, 1963, p. 1, cited note 26 above; ‘‘Responsible and Noble Tasks,’’ Message of 
N. 8. Khrushchev to U.N. Conference on Trade and Development, Pravda, March 23, 
1964, p. 1, 16 Current Digest of the Soviet Press 21 (No. 12, April 15, 1964). And 
see the recent elaboration of the ‘‘principle of international commercial relations (dus 
commercit)’’ as a further example of the concretization of the ‘‘legal principles of 
Coexistence’’ by the Polish jurist, Professor Manfred Lachs. Lachs, ‘‘Legal Prin- 
ciples of Coexistence—the Need for Their Elaboration,’’ Polish Perspectives 3, at 7—10 
(No. 12, 1963). 


THE INDIA-~CHINA BORDER DISPUTE: 
AN INDIAN PERSPECTIVE * | 
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I 


International law recognizes that boundaries are fundamental to the 
bases of national power and therefore projects various prescriptions for 
their protection as the demarcation lines of territorial integrity and ex- 
clusive control. By far the most important principle is that’ prohibiting 
the use of coercion in reshaping boundaries: This ‘prineiple assumes,- 
however, the effective application of other principles or norms for estab- 
lishing and identifying boundaries.2 Fundamental general community © 
policies require that states do not employ coercion in the settlement of 
boundary disputes, but rather make positive efforts to honor reasonable 
demands and expectations of other states concerning their political inde- 
pendence and territorial sovereignty. Effective implementation of these 
policies can be achieved only when states refrain from unilateral im- - 
position of territorial claims upon other states and assert their freedom of 
decision in a way not to interfere with a comparable freedom of others. 


* The author is an Associate Research Professor.at the Indian Law Institute, and is 
lecturing at the Indian Academy of International Law and Diplomacy, New Delhi. He 
is indebted to Professor Myres S. MeDougal of the Yale Law School for his generous 
assistance in the preparation of this article. The responsibility for the views expressed 
herein is, however, the author’s alone. 

1The most authoritative contemporary expression of this principle is found in the 
U.N. Charter, especially under Art. 2, pars. 3 and 4. The United Naticns also provides 
‘feertain procedures which might be used for establishing as a legal principle the 
invalidity of title to territory acquired by conquest or by the threat or use of force.’ 
Briggs, The Law of Nations 252 (2nd ed., 1952). a 

2 Other principles are mostly grounded in time-honored authoritative prescriptions 
and policies relating to following the boundary treaties and conventions, relying upon 
establishec. historical possession, conforming boundaries to, the natural end geographical 
features, and so forth. See generally, Boggs, International Boundaries (1940); Jones, 
Hand Book on Boundary-Making (1945); material cited in Briggs, op. cit. note 1 above, 
at 239-252; Jennings, The Acquisition of Territory in International Law (1963); 
Adami, National Frontiers in Relation to International Law, trans. T. T. Behrens 
(Oxford, 1927); MeMahon, ‘‘International Boundaries,’’ 84 Journal cf Royal Society 
of Arts 2 (1935-36). 

8 Territcrial sovereignty embraces in general: ‘‘a situation recognized and delimited 
in space, either by so-called natural frontiers as. recognized by international law or by 
outward signs of delimitation that are undisputed, or else by legal engagements entered 
into betwe2n interested neighbors, such as frontier conventions, or by acts of recognition 
of States within fixed boundaries.’’ The Island of Palmas (Miangas) Arbitration, 2 
Int. Arb. Awards 838, 22 A.J.I.L. 815 (1928). 
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The Sino-Indian border dispute, manifesting the effects of the violation 
of these basie principles and policies, illustrates their importance. 


I 

The dispute between China and India is set in an arena of vast pro- 
portions. China and India have some 2,500 miles of common frontier ex- 
tending from Northwest Kashmir to the tripartite junction of India, 
Burma and China near Talu Pass. At three main areas along this frontier 
the two governments have advanced conflicting claims to approximately 
00,000 square miles of territory.*- 

The most important area, in terms of geographic resource base and 
peoples located there, is on the southeast border of Tibet, known generally 
as the North East Frontier Agency or NEFA. In the NEFA, India claims 
that the border is the McMahon Line, which runs some 700 miles along a 
mountain range between Tibet and Northeast India from the eastern border 
of Bhutan to the point near Talu Pass. The McMahon Line follows the 
northern watershed of the Brahmaputra River, which is variously de- 
scribed as the crest of the Himalayas, and if not the Himalayan range, then 
the highest range in the area. China claims nearly 33,000 ‘square miles 
south of the McMahon Line.: For purposes of clarity, this area will be 
referred to as the Eastern Sector. 

The second area of dispute lies roughly north of the Indian city of 
Darjeeling and involves specific border passes and certain specific places 
along the Tibetan and Indian frontier. Two Indian protectorates are di- 
rectly affected: Sikkim and Bhutan. According to the Indian description, 
the boundary in this sector throughout lies ‘‘along the main watershed in 
the region between the Spiti River and the Pare Chu, between the tribu- 
taries of the Sutlej and between the Ganges and the Sutlej basins.” 5 The 
Chinese claims in this area are limited to specific border passes and certain 
individual places at present, all of which fall south of the boundary de- 
seribed by India.* However, propaganda organs in Tibet, as well as the 

4 For facts concerning specific claims made, as well as evidence presented in support 
of the various claims by India and China, consult, generally, Government of India: 
Notes, Memoranda and Letters exchanged and Agreements signed between the Gov- 
ernment of India and China, White Paper I, 1954-59; White Paper II, Sept—Nov. 
1959; White Paper ITI, Nov. 1959-March 1960; White Paper IV, Mareh 1960-Nov. 
1960; White Paper V, Nov. 1960-Nov. 1961; White Paper VI, Nov. 1961-July 1962; 
White Paper VII, July 1962-Oct. 1962; White Paper VIII, Oct. 1962-Jan. 1963; 
White Paper IX, Jan. 1963-July, 1963; nevebiefter cited as White Paper I, II, et sea.; 
also Government of India, Report, of ihe Officials of the Government of India and the 
People’s Republic of China on the Boundary Question, Feb. 1961, hereafter cited as 
Report. 

3 Report at 71. The Central Sector of the boundary between Tibet and India is the 
frontier of Uttar Pradesh, Himachal Pradesh and the Punjab States in north India. 

6 Six border passes (specified in the Agreement between China and India on Trade 
and Intercourse, 1954, Lok Sabha Seeretariat, Foreign Policy of India, Text of Docu- 
ments, 1947-58, p. 87 (1958)) are Shipki, Mana, Niti, Kungri, Bingri, Darma, and 
Lipu Lekh. Specific places under controversy include: Spiti area (Chuva and Chuji), 


Shipki Pass, Nilang-Jadhang area (Sang and Tsungsha), Barahoti wae) Sang- 
chamalla and Lapthal. Report, at CR-39. 
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declarations of various Chinese officials there, suggest that Chinese terri- 
torial ambitions include all of Sikkim and Bhutan.’ This disputed area 
will be described hereafter as the Central Sector. 

Finally, large areas in the Jammu and Kashmir section of India are 
disputed. Conflicting territorial claims involve large pieces of India’s 
remote northern Province of Ladakh in the Himalayas. Approximately 
15,000 square miles are subject to conflicting claims. This section of the 
boundary is nearly 1,100 miles long. About two-thirds of the boundary 
divides Ladakh and Tibet; the: remainder serves as a boundary be- 
tween Kashmir and Sinkiang, China. The specific delimitation descrip- 
tions advanced by India in this sector are too elaborate to record in full 
here.* It will suffice to state that they follow watersheds throughout, the 
majority of which are geographically well defined. Chinese claims are 


extensive in this area, particularly in the most northern and remote sectors | 


of the Lorder.® This area will be called the Western Sector. 

Beginning slowly, the boundary dispute has recently unfolded with dra- 
matic rapidity.*° Between 1954 and 1959, incidents of increasing serious- 
ness occurred along the frontier. These incidents had, however, little real 
effect upon continuing Sino-Indian friendly’ relations. Tke Indian Gov- 
ernmen; wishfully believed that through negotiations and conciliation it 
could come to a peaceful settlement with China. This belief was en- 
couraged by the Chinese, who gave no indication of the territorial claims 


that they were soon to assert. Even in 1954 the Governments of India and." 


ce 


China negotiated an agreement on Tibet based on the India-China ‘‘co- 
existence’’ legend; at that time all outstanding problems between them 


were fully considered, and yet China remained quiet on the currently 
asserted claims to 50,000 square miles of Indian territory. The Chinese. ~ 
during these five years contented themselves with a certain amount of. 
border activity, probing here and there and occasionally publishing maps : 


tentatively showing claims far into territory south of. what India con- 


sidered to be the border. When confronted with these maps the Chinese i 
Government would shrug them off as being merely obsolete copies of older...’ 


maps which they did not have:the time to revise." 

The seriousness of the dispute, which neither government would, at first 
admit, fnally came out into the open on the. heels of the Chinese capture of 
Tibet in March, 1959. Borders that had been’ shown on Chinese maps— 
maps which the Chinese had implied were due for revision—suddenly 
found their way into direct and extensive Chinese claims. The con- 
tinuing border incidents suddenly took on a new seriousness, culminating 
on ‘October 20, 1962, in a massive military invasion of India’s northern 


T White Paper IV, at-100. 8 See Report at 1-2. 

. he Chinese claims in this area inelude the greater part of Aksai Chin, a part of 
` Chang-Chenmo Valley (Pangong Area), a small part of the territory near Khurnak, 
the Demehok or Parigas area. White Paper III, at 66-67. 


10 Fuller development is given by the author elsewhere. Sharma, ‘‘The Chinese 


Recourse to Force Against India: A Case Study in Peaceful Coexistence,’’? 2 Philippine 
International Law Journal 107-115 (1968). 
11 See White Paper I, at 49-51; White Paper II, at 30. 
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frontier, from Ladakh in the west to the NEFA in the east. The fighting 
was suspended after the Chinese announced a unilateral cease-fire on No- 
vember 21, 1962.7? 

The claims and counter-claims of the parties in this dispute may be 
categorized as of six main types: (1) Claims relating to agreements; (2) 
Claims regarding historic possession; (8) Claims concerning acquiescence 
and estoppel; (4) Claims based upon physical or geographic conditions; 
(5) Claims involving rebus sic stantibus or change of conditions; and, 
finally, (6) Claims concerning change of government. 


Ill. Cuarims RELATING TO AGREEMENTS 


An explicit international agreement would appear to afford the most 
persuasive proof for establishing the existence and location of a boundary. 
The underlying policy relating to the honoring of agreements demands 
that the genuinely shared expectations of the parties to the boundary 
agreement be protected. The Indian Government asserts that most of the 
traditional boundaries of India have the sanction of specific international 
agreements.!3 It claims that the Simla Convention of 1914 delimited the 
traditional boundary in the Eastern Sector and the resulting so-called 
McMahon Line was unequivocally reaffirmed by Chinese Premier Chou 
Hin-lai during his talks with Nehru in 1956.1* The 1954 Sino-Indian 
Agreement is cited as declarative of the established Central Sector boundary 
location. Several agreements are invoked to support India’s placement of 
the Sikkim and Bhutan boundaries. The 1684 and 1842 treaties are cited 
in support of Indian boundary claims in the Western Sector.1® The 
Indian Government has declared that it is prepared to negotiate in regard 
to the location of specific places on the boundary.*® China, on the other 
. hand, insists that no valid boundary treaties or agreements exist between 
India and the People ’s Republic and demands that the two governments 


12See Statement of the-Chinese Government, Nov. 21, 1962, White Paper VIII, at 
17. For discussion on the issue of lawfulness of the Vonesa resort to force, see note 
10 above, at 115 ff. - 

43 Rubin, in ‘The Sino-Indian Border Disputes”? (9 Int. and Comp. LM. 96 (1960)), 
assumes that ‘‘it would seem unwise to rely ... on the relations apparently set up 
by the relevant treaties between the British ànd the border polities. .. .’’ (Ibid. at 
105.) His treatment of the subject (ibid. at 1949105) not only underestimates the fune- 
tional value of international agreements which are the most persuasive source for proving - 
rights concerning existing boundaries, but also comes perilously close to emasculating 
the basic community policy of achieving stability in the shared expectations of the 
parties to those relevant agreements. Fundamental policies concerning the honoring 
of agreements have been recently reiterated in the decision of the International Court 
of Justice in the Case Concerning the Temple of Preah Vihear (Cambodia v. Thailand), 
Merits, [1962] L.C.J. Rep. 34, 42; 56 A.J.I.L. 1033 (1962). How rights derived from 
treaties prevail over acts of sovereignty is well established in the Case Concerning 
Sovereignty over Certain Frontier Land (Belgium v. Netherlands), [1959] I.C.J. Rep. 
227-229; 53 A.J.I.L. 937 (1959). 14 White Paper I, at 49-50. 

15 Full texts are given in The Sino-Indian Boundary—Texts of Treaties, Agreements 
and Certain Exchange of Notes Releting to the Sino-Indian Boundary 1-3 (The 
Indian Society of International Law, 1962). i 

26 White Paper III, at 86. 


wt 


2) THE AMBRICAN JOURNAL OF INTERNATIONAL LAW [ Vol. 59 


nsgotiate and reach a new agreement on all boundary locations.17 The 
validity under international law of the agreements invoked by India be- 
comes accordingly of crucial importance. 


Eastern Sector 


The governments of India, China and Tibet participated in the famous 
Simla Conference delimiting the boundaries between India and Tibet. 
The Conference lasted from October, 1913, to July, 1914 ie The celebrated 
McMahon Line was a product of the Simla Conference. On April 27, 1914, 
a Convention and attached map were initialed by the three plenipotentiaries. 
The map closely defines the frontiers between Tibet and India on the basis 
of the McMahon demarcation. The map shows that the line follows the 
Himalayan crest from the northeast corner of Bhutan across the Brahm- 
aputra near the ‘‘big loop’’ to a pass called Isurazi in the northern corner 
of Burma.*® On the basis of this agreement, the Indian Government 
claims the McMahon Line as the valid boundary between India and China.?° 

For various reasons, the Chinese Government has declared the Simla 
Azreement void and the ensuing McMahon Line invalid.** China raises the 
question whether Tibet was an-independent member of the community of 
z nétions in 1914 and had the legal capacity to enter into the. oe Agree- 

ment. 

What constitutes a state under international law must inevitably be 
somewhat flexible.2? Through a progression of past declarations and multi- 
partite agreements, a rather unsatisfactory set of criteria for statehood has 
evolved. By these criteria, a state is commonly said to require a people, 
territory, government and independence. Whether Tibet met these criteria 
must depend upon the genuine expectations of others at the relevant time. 


vV 


27 White Paper IV, at 11. 

18 For general discussion, see Bell, Tibet: Past and Present 154 et seg. (1924). 

19 The boundary was described by Art. 9 of tae Convention: 

“For the purpose of the present Convention the borders of Tibet, and the boundary be- 
tween Outer and Inner Tibet, shall be as shown in red and blue respectively on the map 
attached hereto.’?’? Op. cit. note 15 above, at 38. 

20 For an elaborate account, consult White Paper II, at 37-41; White Paper III, at 
94-97; Report at 110-115. l 

21 See generally, White Paper II, at 29-31; White Paper III, at 63-66; White Paper 
IV. at 9, 12-14; Report at CR-19-OR-28, 

22 Lacking a definitive set of criteria for membership in the community of nations, 
the Harvard Research (Research in International Law, Draft Convention on the Law 
of Treaties—Comment, Art. 2(a), 29 AJ.LL. Supp. 703 (1935)) lays down that the 
precise application of the term ‘‘state’?’ (meaning a member of the community of 
nations) can be decided upon only with reference to a particular set of vise Lissit- 
zyu’s formulation may also be noted: 

“It may, indeed, be doubted that international law contains any obj saire criteria of 
international personality or treaty-making capacity. The very act or practice of enter- 
ing into international agreements is sometimes the only test that can ‘be applied to 
determine whether an entity has such personality or capacity, or, indeed,‘ statehood.’ ”’ 
Lissitzyn, ‘‘ Efforts to Codify or Restate the Law of Treaties,’’ 62 Columbia Law Review 
11&3 (1962). 
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Let us review the status of Tibet at the time of the Simla Conference.” 
Tibet had enjoyed, for many decades, the freedom to make agreements a 
with other peoples.2* Intermittenily for centuries Tibet had been overrun 
and had then witnessed the withdrawal of Chinese forces. Yet Tibet en- 
joyed, during the times of its relative independence, freedom to conduct ~ 


28 Tibet was an independent state under the rule of the Dalai Lama before it became 

a, vassal of China. In the autumn of 1911 Chinese power in Tibet came to an end. 
With the breakdown of the Manchu Dynasty, Chinese troops in Tibet revolted and, by 
1912, had been ousted in toto. The results are correctly stated by the International 
Commission of Jurists: 
‘‘Tibet’s position on the expulsion of the Chinese in 1912 can fairly be described as one 
of de facto independence and there are... strong legal grounds for thinking that any 
form of legal subservience to China had vanished. It is therefore submitted that the 
events of 1911-1912 mark, the re-emergence of Tibet as a fully sovereign state, inde- 
pendent in fact and in law of Chinese controi.’’ The Question of Tibet and the Rule 
of Law 85 (1959). 

Appadorai et al: consider Tibet’s declaration of its independence in 1912 as having 
‘‘legal validity in international law similar to that of the declaration of Bulgaria of 
1908 terminating Turkish suzerainty over it.?' ‘‘Bases of India’s Title on the North- 
East Frontier,’’ 1 International Studies 362-363 (April, 1960). See also the opinion 
of Alexandrowicz that, in view of the developments of 1911, the Suzerain-Vassal relation- 
ship between the Dalai Lama and the Chinese Emperors must have come to an end. 
‘(Comment on the Legal Position of Tibet,’?’ 5 Indian Year Book of International 
Affairs 172-173 (1956) ; idem, ‘‘The Legal Position of Tibet,’’ 48 A.J.LL. 270 (1954). 
In contrast, see Tieh-T'seng Li, 50 AJ.I.L. 394-404 (1956). 

24 The earliest relevant agreement concluded by Tibet was in 1684 (note 15 above). 
A tripartite treaty was signed in 1842 between the Raja of Jammu, the Government of 
China and the Government of Tibet, all acting as sovereign, independent states (ibid.). 
This shows that some seventy-two years before the Simla Conference Tibet signed a 
treaty as an independent Power on the traditional boundaries between Ladakh and 
Tibet, the very matters at issue at the Simla Conference. In 1856, Nepal concluded a 
bilateral treaty with Tibet, Tibet again acting as an independent sovereign Power. 
(See International Commission of Jurists, op. cit. note 23 above, at 76.) Tibet signed 
a separate treaty with Britain in 1904, Indeed, the year 1904 saw Tibet passing to very 
real and independent participation in foreign affairs. Only after this bilateral Tibetan- 
British Agreement of 1904 did Tibet undertake to honor the terms of treaties which 
China made in 1890 and 1893 with Britain concerning Tibet. (See the Preamble, Arts. 
I and II of the 1904 Convention, text ibid. at 110; 1 A.J.I.L. Supp. 80 (1907).) In 
fact, the Convention of 1906 concluded between Great Britain and China referred to the 
refusal: of Tibet to recognize the validity o2 the Anglo-Chinese Convention of March 
17, 1890, and Regulations of Dee. 5, 1893, and affirmed the initial and continuing 
validity of the 1904 Convention. (Commission of Jurists, op. cit. at 113; 1 A.J.LL. 
Supp. 78 (1907).) Commenting on the Agreement of 1904, the International Com- 
mision of Jurists states that it leaves small room for doubt that ‘‘the Tibetan Govern- 
ment could in fact at this time act independently of China without let or hindrance’? 
(op. cit. at 79). In 1908 a new agreement to settle the trade matters undecided by 
the Conventions of 1893 and 1904 was concluded between China, Britain and Tibet. 
It is significant to notice that Tibet was a party to this agresment and that in Arts. 
4 and 8 emphasis was made upon ‘‘Tibetan subjects’’ as distinguished from the 
‘*Chinese subjects.’’? This shows that Tibsat played a decisive rôle in making the 
agreement (see ibid. at 82-83). Drawing on the treaty practice of Tibet with India, 
Krishna Rao (in ‘*The Sino-Indian Boundary Question and International Law,’’ 11 
Int. and Comp. L.Q. 395 (1962)) makes a point that there does not appear to be any 
treaty between Tibet and China prohibiting the former from ‘‘entering into any treaty 
relations with other entities.’? 
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foreign relations. The year 1914 saw Tibet once again exercising control 
over its foreign affairs, a control that it was not to lose for a long time 
to come. In terms of contemporaneous expectations—the most crucial 
faztor in determining whether an entity is a state—Tibet was, indeed, a 
state, recognized as such by China itself. The Chinese argument that 
Tibet concluded the treaty ‘‘without authorization and consent of the 
CŁinese Central Government”’ is, therefore, not persuasive. 

Furthermore, contemporary international law does not exclude the pos- 
sitility that a community may have competence to make agreements, even 
if it does not possess all ingredients of statehood.” In the light of genuine 
exdectations of other parties, at the time of the Simla Conference, about 
Tiset’s claims of statehood and of the assessment of the past experience of 
Tibet in the field of treaty-making independently of China, the fact that 
Great Britain acknowledged China’s suzerainty over Tibet should not 
deeisively affect the competence of Tibet in 1914 to conclude the Simla 
Agreement.”® 

The Chinese People’s Republic also argues that the Chinese Government 
of 1913-1914 was not a signatory to the Simla Convention, and in any case 
dic not ratify it. China's participation in the negotiation of the treaty 
is Deyond dispute.2” The treaty by its terms did not require ratification, 
in zhe sense of a formal final utterance, but specified only that ‘‘The present . 
Convention will take effect from the date of signature,” 73 and the whole rx 
course of subsequent conduct by China in factual acceptance (following — 
the initialing of the treaty instrument and, indeed, the attached map on 


2t See, for instance, Art. 3, par. 1, of the Draft Articles on the Law of Treaties 
prepared by the International Law Commission, which states that ‘‘capacity tocon- 
clude treaties under international law is possessed by states and by other subjects’ of 
international law.’’ 57 A.J... 2038-204 (1963). See also Art. 2(a) and 3, Harvard 
Research, loc. cit. note 22 above, at 703 and 705. A large number of czses, illustrating 
comaetence of entities not having all ingredients of statehood to enter into treaty 
relacions, are reported in current literature. See especially ibid. at 699, 700, 706; 
Lissitzyn, loc. cit. note 22 above, at 1183. 

2¢See International Commission of Jurists, op. cit. note 23 above, at 79 and 80. 
See also, for related discussion, tbid., Tibet and the Chinese People’s Rapublic 149-161 
(19€0). A Convention between Great Britain and Russia m 1907 (1 A.J.I.L. Supp. 
398 at 403 (1907)), which contained an undertaking of the signatories to negotiate 
with Tibet through the intermediary of China only, has been invoked to provide legal 
evidance of Chinese suzerainty over Tibet (White Paper ITI, at 64). This contention 
lacks persuasiveness because neither Tibet nor China were parties to this Convention. 
Cf. Green, ‘‘Legal Aspects of the Sino-Indian Border Dispute,’’ The China Quarterly 
43 (July-Sept. 1960, No. 3). 

27 Even an impressionistic recall of some of the facts and their contexts would eon- 
firm this. On June 4, 1913, the President of China expressed acceptance of the 
tripartite Simla Conference. The Foreign Minister of China wrote to the British 
representative on Aug. 7, 1913, that the Chinese plenipotentiary would proceed to India 
‘fto open negotiations for a treaty jointly’? with the Tibetan and British pleni- 
poteutiaries (Report, at 114). The credentials of the three plenipotentiaries stated that 
the Conference was to discuss all matters regarding Tibet. Moreover, at the 7th meet- 
ing on April 22, 1914, the British representative clarified that the draft convention re- 
ferred both to the Sino-Tibetan frontier in the east and the Indo-Tibetan frontier on 
the south (ibid. at 112), 28 Art. 11; see note 15 above, at 38, 
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April 27, 1914) of the particular delimitation of the boundary between 
Tibet and India would appear, in any objective appraisal of the shared 
expectations of the parties, to make the lack of signature purely academie. 
Commitment to an agreement may be indicated by co-operative activity 
as well as by ceremonial formalities. gOS 

The criteria for establishing commitment to an agreement under con- 
temporary international law are indeed most flexible.2® The most realistic 
conception of final commitment is that it occurs when the parties create 
in each other shared expectations of mutual obligation. What is important 
is an indication to the other party that a final commitment has been made. 
This indication can be made with pomp and ceremony as in a public formal 
ratification or by a course of conduct which reflects the acceptance of com- 
mitment. It is well known that even oral agreements, or agreements in- 
ferred from a course of conduct, may be just as valid as the most formally 
ratified written agreements. The conduct of China up until the recent 
dispute arose establishes Chinese approval of the continuing validity of the 
McMahon Line and the Simla Convention on that subject.*° 

Moreover, the fact is that at one point only, and at a presently irrelévant 
point, did the original negotiations about delimitation between the three 
governments break down. The breakdown was due to a lack of agreement 
over the frontier to be established between China and Tibet, not that 
between Tibet and India. By June 6, 1914, the British Minister at 
Peking informed the Chinese that Great Britain and Tibet regarded the 
Convention as already concluded by the act of initialing, and in default of 
subsequent Chinese adherence to their border with Tibet, the Tibetans and 
British would sign the treaty mdependently.*? Regarding their mutual 
border, Tibet and Britain formally signed the Convention on July 3, 
1914.°° This procedure was felt necessary only because of Chinese intransi- 
gence concerning the Tibetan-Chinese border. In view of the clear compe- 
tence of both Tibet and Great Britain. this is the only agreement needed 
to confirm the validity of the particular boundary in question. 

Finally, with regard to the Simla Conference, China attempts to estab- 
lish that the McMahon Line is just another example of British imperialism. 
Britain, it is claimed, applied duress upon the other signatories.** The 
Chinese argument is built upon the premise that China’s consent was 
necessary to the Tibetan-Indian boundary decisions, but if this premise is 
unacceptable, any duress applied against the Chinese would have no bear- 
ing on the Tibetan-Indian border issue. Let us then explore whether 
duress was applied against the Tibetans. 

29 For a more complete general inquiry, see Lissitzyn, loc. cit. note 22 above, at 1166 
et seq. 

30 eee note 14 above. See also discussion in Sec. V below. 

31 See note 18 above, at 156. In its memoranda of April 25, May 1, and June 13, 
1914, and May 30, 1919, the Chinese Government noted that it did not accept the de- 
limited Tibetan-Chinese border, but made no mention of the Tibetan-Indian border on 
the McMahon Line. Report, at 135. 32 Bell, op. cit. note 18 above, at 156. 

33 The Tibetans reaffirmed the McMahon Lime in 1936 and 1938, and respected it 
during all these years. See White Paper ITI, at 96. 

34 Report, at CR-20 and CR-24, 
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The Simla Conference required six months to reach agreement. The 
McMahon Line, drawn only after a full and rather exhaustive negotiation, 
was sutsequently confirmed by a formal exchange of letters. A message 
from the Tibetan representative to the British reads: 


As 1t was feared that there might be friction in future unless the 
boundary between India and Tibet is clearly defined, L submitted the 
map... to the Tibetan Government at Lhasa for orders. I have 
now received orders from Lhasa, and I accordingly agree to the 
boundary... .*5 


Clearly this deliberate statement of agreement, based on explicit authoriza- 
tion from his home government, shows that the British did not apply 
pressure upon the Tibetan representative. 

Historically, apart from obligation flowing from anti-war agreements, 
duress against a state has not been regarded as invalidating a treaty, only 
duress against the negotiator.*° <A fortiori a state claiming duress as a 
defense in attempting to void an international agreement 2annot, in de- 
privation of others, be a Judge in its own case.” 

Finally, one more aspect of the claims about the McMahon Line may be 
considered. During the course of a visit by Prime Minister Chou En-lai 
to India in 1956, after detailed discussions between the two Prime Min- 
isters, Nehru wrote this in the Minutes composed immediately a after 
the talks: 


Premier Chou referred to the McMahon Line and again said that 
he had never heard of this before though of course the then Chinese 
Government had dealt with this matter and not accepted this lime. 
He had gone into this matter in connection with the torder dispute - 
with Burma. ~Although he thought that this line, established by 
British Imperialists, was not fair, nevertheless, because it was an ac- 
complished fact and because of the friendly relations which existed 
between China and the countries concerned, namely, India and Burma, 
the Chinese Government were of the opinion that they should give 
recognition to this McMahon Line... .38° 


International law recognizes such oral agreements as being binding and 
valid.*® Even less precise and less categorical oral declarations than the 
one mad2 by Prime Minister Chou Hn-lai in the current case, have been 
held to be binding agreements. For instance, in the Eastern Greenland 
case, an oral declaration made by the Minister of Foreign Affairs of Nor- 
way was considered by the Permanent Court of International Justice as 
binding upon the Minister’s country.*® Chou En-lai’s declaration ac- 


35 Op. cit. note 15 above, at 34. 

3¢ See 1 Oppenheim, International Law 802-803 (7th ed., Lauterpacht, 1948). 

37 Harvard Research, loc. cit. note 22 above, at 1159-1161. 

38 White Paper I, at 49-50. To be sure, this statement referred to the line between 
China and Burma, as well as between India and China. 

33 ‘(There may be an international agreement, but there may be no instrument em- 
bodying it—i.e., it is an oral agreement, made for example, between heads of States 
or Governments ...’’ 1959 I.L.C. Yr. Bk. (Vol. IT) 94. See also Judge Jessup, in 
South West Africa Cases, [1962] I. C. J. Rep. 402-405. 

40P.C.LJ., Ser. A/B, No. 58, at 71 (1933). The declaration of the Norwegian 
Foreign Minister stated that the plans of the Danish Government respecting Danish 
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cepting the McMahon Line is not only analogous to the one made by the, 
Minister of Norway in the Eastern Greenland case, but it is more authori- ~ 
tative and hence more persuasive, because it is a communication of com- 
mitment deliberately flowing from one head of the government to the other. 
There are very strong reasons, it may be emphasized, for concluding that 
the declaration of Prime Minister Chou En-lai represents a categorical 
acceptance by China of the McMahon Line and that such acceptance, 
supported by a Minute, constitutes an agreement between India and China 

on the subject. 


Central Sector 


The dispute in the Central Sector revolves around the status of a 
number of mountain passes and other individual and relatively small areas. 
The Indian Government bases its claims on an agreement concluded with ~ 
China in 1954.44 In Article IV of the agreement six mountain passes are 
enumerated as being open to the nationals of both countries. The Chinese 
claim that the 1954 Sino-Indian Treaty was purely a bilateral trade agree- 
ment and as such was devoted to commercial relations only.4#? There was 
not at any time an attempt by either party to limit the conversations solely 
to trade and commercial relations. A joint communiqué issued by the 

two signatories, dated April 29, 1954, clearly states the intended scope of 
the negotiations: ‘‘both parties discussed fully questions existing in the 
relations between China and India on Tibet region of China... .’’* 

Specifically, the problem of border passes became the substance of Article 
IV. The negotiations over Article IV merit some elaboration here. The 
original Chinese draft on the border passes stated that the Chinese Gov- 
ernment agreed to open them. Mr. Kaul, representing India, immediately 
challenged this statement, declaring that the six passes were, after all, 
Indian. Obviously who owned the passes was in issue. After some fur- 
ther discussion it was agreed that the passes were border passes. By tra- 

‘dition, then, they were to be thrown open to the nationals of both countries. 
India was content to support this outcome and the Chinese described this 
as the fifth concession on their part.** 

From community perspective, this effort to achieve the closest possible 
approximation to the actual shared expectation of the parties reveals two 
significant outcomes: First, China clearly regarded the passes under dis- 


sovereignty over Eastern Greenland would meet with no difficulties on the part of 
Norway. A Minute of the declaration had been prepared and initialed by the Nor- 
wegian Government, but the Court treated this as being of no greater significance than 
a mere verbal declaration. See McDougal and Lans, ‘‘Treaties and Executive Agree- 
ments,’? 54 Yale Law Journal 322, note 78 (1945). Thus, the faet that a Minute is 
not initialed does not affect the binding nature of the oral declaration. 

41 See note 6 above. India also rests its claims as to the boundary between Tibet and 
India in the Spiti area on the agreements of 1684 and 1842, which are discussed in 
connection with the Western Sector, note 15 above. The boundary in the Barahoti 
area is supported by diplomatic correspondence and exchanges in 1889-1890, and in 
1914. Report, at 84. i 42 White Paper III, at 74. 

43 Lok Sabha Secretariat, Foreign Poliey cf India, op. cit. note 6 above, at 87. 

44 White Paper II, at 37. 
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cu:sion as border passes, and borders were discussed in 1954.4 Secondly, 


the mere term ‘‘border’’ passes is such a clear admission of where the V 


borders were agreed to be that any areas lying south of the ‘‘border passes’’ 
mist necessarily have been beyond China’s territorial claims.*® ` 

Regarding Sikkim and Bhutan, in April, 1960, Premier Chou En-lai 
seems to have recognized India’s authority to conduct their foreign re- 
Jat-ons. Later, the Chinese Government changed this position, and tried 
to deal with the protectorates separately. Because China may be await- 
ing a better day to claim larger parts of the Central Sector, a discussion 
of zhe status of this entire area may be useful. Sikkim and Bhutan are 
prctectorates that enjoy a degree of autonomy under Indian authority.*® 
They have concluded agreements with India whereby India is to exercise 
all exterior manifestations of statehood, such as diplomatic and economic 
relations with foreign states. Because India’s right to conduct the foreign 
affeirs of these two states has been disputed, some examination of the 
sources of that right will be useful. 

In 1890, Great Britain and China concluded a treaty declaring that 
Incia was henceforth ‘to exercise direct and exclusive control in the con- 
duct of Sikkim ’s foreign relations. Article I of the treaty clearly defines 
the boundary between Tibet and Sikkim which conforms to the boundary 
nov claimed by India.°° The boundary was jointly demarcated on the 
groand in 1895. An Anglo-Tibetan treaty of 1904 reiterated this pro- 
visbn regarding the agreed-upon borders.” In 1950, India and Sikkim 
conzluded a similar treaty, providing that the external relations of Sikkim 
shal be conducted and regulated solely by the Government of India.** 

As for Bhutan, by a treaty in 1910, Bhutan and British India agreed 
tha-. henceforth British India would be the sole spokesman for Bhutan in 


45 See note 124 below. 

46 Although this treaty has expired (on June 2, 1962) for the purpose of trade and 
intexcourse, its terms exhibited very c-early the understanding of the Chinese as to the 
location of the boundary. 

47 Government of India, Ministry of External Affairs, Summary of the Report of the 
Offic.als of the Government of India and the People’s Republie of China, at 7-8. 

48 For an extended discussion, see Alexandrowiez, ‘‘India’s Himalyan Dependencies,’’ 
10 ear Book of World Affairs 128 (1960). 

49 The text of the treaty is given in Bell, op. cit. note 18 above, at 2&0. 

50 Art. 1 laid down that: ‘‘The boundary of Sikkim and Tibet shall be the crest of 


the mountain range separating the waters flowing into the Sikkim Teesta and its 


affluents from the waters flowing inte the Tibetan Mochu and northwards into other 
rivers of Tibet... .°? Ibid. 

Tre Chinese Government, in ita note of Dec. 26, 1959, accepted this identification of 
the Loundary and stated that ‘‘there ‘3 neither any discrepancy between the maps nor 
any dispute in practice.’’ White Paper ITT, at 79. 

51 White Paper I, at 55. 

52 3ee International Commission of Jurists, op. cit. note 23 above, at 110; 1 AJ.I.L. 
Supp 80 (1907). It was again confirmed by the Anglo-Chinese Convention of 1906 
(1 AJL. Supp. 78 (1907)), and the Simla Convention of 1914. International Com- 
me of Jurists, op. cit. 118, 124-127. 

Sor the text of the treaty, see Lok Sabha Secretariat, Foreign ase of India, 
op. a note 6 above, at 25-30. 
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external affairs." This treaty was supplemented in 1949, whereunder 
India appears to be the only competent authority to regulate the external 
affairs of Bhutan." The Chinese have never protested against these 
treaties.°° Thus it is clear that any dispute about the boundaries of 
Bhutan and Sikkim would, of necessity, be an Indian dispute with Tibet 
or China. In consequence, any advances made by China concerning this 
area can be made only to the Indian Government. 


Western Sector 


In the Western Sector, the Indian Gcvernment bases its claims upon two 
agreements: the 1684 treaty between Ladakh and Tibet and the 1842 treaty 
between Kashmir, Tibet and China. | 

The treaty of 1684 between Ladakh and Tibet, which confirmed the tra- 
ditional Ladakh-Tibet border, does not require any comprehensive survey. 
The authenticity of this treaty, upon which India based its claims in Prime 
Minister Nehru’s letter of September 26, 1959, was not questioned by the 
Chinese Government either in its note of December 26, 1959, which was in 
reply to the Indian Prime Minister’s letter, or in subsequent diplomatic 
exchanges between the two countries. It was only in July, 1960, that the 
Chinese Government registered its objection to the agreement of. 1684 
between Ladakh and Tibet.57 The Chinese challenge the very existence 
of the agreement. The crucial issue is the initial and continuing validity 
of the agreement of 1684 and the location of the boundary to which it 
referred.®*® 

Ladakh, which at first was an imdependent state, came under the 
suzerainty of the Mughul Empire about 1664. A mixed force of Mongols 
and Tibetans invaded Ladakh during 1681-1683 but they were ousted íin 
toto by the Ladakhis with the support of the Mughul Government of 
Kashmir. This was followed by a Treaty of Peace in 16&4 between 
Ladakh and Tibet which stated that: 


The boundaries fixed, in the beginning, when King Skyid-Ida-ngeema- 
gon gave a kingdom to each of his three sons, shall still be maintained.” 


In the shared expectations of the parties, even in the 17th century, the 
boundary of Ladakh was so well known that the parties to the agreement 
of 1684 did not find it necessary to define them with any great precision.®©° 


54 For a detailed discussion of the Agreement, see Bell, op. cit. note 18 above, at 99- 
106. References to earlier treaties are found in Aitchison, A Collection of Treaties, 
Engagements and Sanads Relating to India and Neighboring Countries, Vol. XIV, p. 81 
et seq. (1929). 

55 For text, see 2 Indian Year Book of International Affairs 295-298 (1952). 

66 Additional evidence of China’s acceptance of India’s responsibilities towards 
Bhutan can be afforded by the fact that the Indian Government has taken up a number 
of matters with the Chinese Government on behalf of Bhutan, including the delineation 
of Bhutan’s external boundaries. Report, at 199. 

57 See Report, at 51. 58 See notes 70 and 71 below. 

59 Op. cit. note 15 above, at 1. 

60 Indeed, treaties may be concluded in any form which serves to express the intentions 
of the negotiating parties. See Pradier-Fodéré, Traité de Droit International, Sees. 
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The fact that some of the provisions of the agreement were in operation < 
until contemporary times establishes its ‘continuing validity and the main- 
tenance of shared expectations of mutual eommitment.* 

The treaty of 1842 was signed between the representatives of the 
Maharaja of Kashmir, the Dalai Lama of Tibet, and the Chinese Emperor. 
India rests its case upon the continuing validity of this treaty.°? China’s 
attack on the 1842 treaty is similar to its attack on the Simla Convention. P 
China claims that it was not a party to the 1842 treaty and that it did not 
ratify it. China adds one new element concerning this treaty that was 
absent in its assertion against the Simla Convention; the treaty, it says, 
does not define the boundary in other than general terms.“ 

China's first two arguments in disputing the 1842 treaty may be dis- 
patched with facility. Authoritative proof that China was a party to the 
1842 Agreement lies in the fact that the Chinese representative, a Tibetan 
with Chinese rank, signed the agreement in the name of the Emperor 
of China.** A translation of the statement by the most neutral of the 
signatories, assuredly without coercive objectives against China or pro- 
Ladakh in 1842, may be lifted from the Tibetan version of the treaty. 
It indicates that the treaty was being concluded between ‘‘the King of 
the World Siri Khalsaji Sahib and Siri Maharaj Sahib Raja-i-Rajagan 
(Raja of Rajas) Raja Sahib Bahadur, and the Khagan (Emperor) of China 
and the Lama Guru Sahib of Lhassa.” After emphasizing that the 
Chinese played a significant rôle in the settlement of 1842, the authoritative 
International Commission of Jurists concluded that it was a tripartite 
treaty ‘‘to which the Raja of Jammu, the Government of China and the 
Government of Tibet appear to have been signatories.’’ ® 

China claims that it did not ratify the 1842 treaty.. Both contemporary 
statements at the time‘of the signature and subsequent conduct by the 
Chinese leave little doubt that there were indeed shared expectations of 
mutual commitment. ‘The statement of a Chinese official in 1847 is illus- 
trative of such contemporary manifested expectations: ‘‘the borders of 
those territories (the Ladakh) have been sufficiently and distinctly fixed, 
so that it will be best to adhere to this ancient arrangement and it will 
prove far more convenient to abstain from any additional measures for 
fixing them.’’®* Subsequent conduct is exemplified by the fact that China 
complied with other provisions of the 1842 treaty, notably the exchange of 


1071 and 1084 (1885), cited in Harvard Research, loc. cit. note 22 above, at 722-723. 
As to location of the boundary, see note 96 below. 

61 Minsar, the sovereignty of which under the provisions of the agreement was re- 
tained by Ladakh, was at first administered by the latter and, since 1841, when Gulab 
Singh annexed Ladakh, has been under the jurisdiction of the Kashmir Government. 
Similarly, other provisions of the treaty, particularly those relating to trade and the 
exchange of the Lapehak and Chaba Missions, have remained operative. Report, at 52. 

62 White Paper II, at 35-36; White Paper IIT, at 86-89. 

63 White Paper II, at 28. 

64 The names of the signatories representing the Emperor of China and Lama Guru ` 
Sahab of Lhassa were, respectively, Kalon Sakon and Depon Shabeho Bakshi, 

65 White Paper IT, at 35. 68 Op. cit. note 23 above, at 76. 

67 White Paper II, at 36. \ 
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goods and presents, without interruption until 1946.% Additional evidence 
of Chinese acceptance can be provided by a subsequent treaty. binding the 
same parties and concluded in 1852, providing that the boundary between 
Tibet and Ladakh would remain the same as before.® J 

China’s third argument concerning the 1842 Tfipartite Agreement 
raises issues that will repay close scrutiny. China asserts that the treaty 
mentions frontiers in general terms only, without specifying exact loca- 
tions. This assertion may be true. The treaty referred simply to the 
‘fold established frontiers.’’ However, all three signatories in their shared. 
expectations knew what the ‘‘old established frontiers’’ meant in 1842, 
because they had been demarcated. This demarcation corresponds with 
Indian claims today. Ironically, the lack of a precise boundary delimita- 
tion in the 1842 treaty was due to the fact that the boundary was thought 
to be so patent and well identified that no question could ever arise over 
it. These three signatories of 1842 were preceded by almost two hundred 
years by other signatories with the same shared expectations as to where 
the boundary was located. 

The treaty of 1684 between Ladakh and Tibet, which we discussed 
earlier, stipulated that ‘‘the boundaries fixed in the beginning . . . shall 
still be maintained.’’7° Three years iater, after the expulsion of the 
Mongols.from Ladakh, well-defined piles of stones were set up to demarcate 
the eastern boundary of Ladakh on the basis of this definite prescription. 
These demarcation pillars were sufficiently evident in 1854 to allow the 
British traveler Cunningham to say that the eastern boundary of Ladakh 
was well defined.” India can clinch its argument if it can prove that 
these demarcation pillars, which no longer exist, conformed precisely 
with the boundary now claimed by its government. This is dealt with in 
the next section.” 


IV. Cuamms Revatrove ro Historic Possession anp BOUNDARIES 


The underlying policies concerning historie possession require that the 
stability of expectations created by long-term exercise of jurisdiction and 
effective control not be disrupted. To invoke these underlying policies in 
favor of one nation’s claims to territorial possession against another na- 
tion’s similar claims, certain legal prescriptions must be fulfilled. 

The Indian exercise of jurisdiction has met even the most stringent re- 
quirements of international law concerning possession.”? Precedents ex- 
ist in quantity to prove this point. A fundamental principle may be found 
in the Island of Palmas Arbitration, where a tribunal of the Permanent 

68 Ibid. 

89 Report, at 54. A translation of the treaty is provided in Panikkar, The Founding 
of the Kashmir State 146-148 (1953). 70 See note 59 above. 

71 Cunningham, Ladakh 261 (1854). See note 96 below. Prime Minister Chou En-lai 
cited Cunningham with approval, though in a different context. See White Paper II, 
at 29, 72 See note 96 below. 

73 For a survey of these requirements, sea generally, Schwarzenberger, ‘‘Title to 
Territory: Response to a Challenge,’’ 51 A.J.L.L. 308 (1957); MacGibbon, ‘‘The Scope 
of Acquiescence in International Law,’’ 31 Brit. Yr. Bk. Int. Law 152-167 (1954). 
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Court of Arbitration stated that possession is manifested by the peaceful 
and continuous display of sovereignty, and may assume different forms.” 
It also declared that it is not necessary that scvereignty be exercised in 
fact at every moment on every point of a territory.”> Later, in the Clip- 
perton Island Arbitration, it was established that possession is accomplished 
in previously uninhabited territory at the moment of exercise of possession ; 
a later claiming state must prove that the prior state had the intent or 
animus to abandon the area." The Permanent Court of International 
Justice, in the Eastern Greenland case, after laving down ‘‘the intention 
and will to act as sovereign, end some actual exercise or display of such 
authority’’ as an established test of title to the territory, added that: 


. .. In many cases the tribunal has been satisfied with very little in 
the way of the actual exercise of sovereign rights, provided that the 
other State could not make out a superior claim. This is particularly 
true in case of claims of sovereignty over greas in thinly populated 
or unsettled countries.” 


These precedents were again followed in the Minqwiers and Ecrehos case,” 
where the International Court of Justice suppcrted the flexible criteria 
which take into account the nature of territory for establishing effective 
occupation. Similarly, in the Case Concerning Sovereignty Over Certain 
Frontier Land,” the International Court of Justice gave full weight to 
the difficulties confronting Belzium in exercising its_sovereignty over the 
disputed areas. va 

International law thus recognizes that in certain cases, particularly 
where there are geographical difficulties, a more limited exercise of jurisdic- 
tion than that exercised by India in the Eastern Sector, for instance, is 
nevertheless considered adequate to establish possession.®? The Indian 
proof of peaceful and continuous display of sovereignty, with the attendant 
Chinese failure to prove any Indian animus to abandon the Hastern terri- 
tory, are such persuasive arguments that they hardly require exposition of 
more elaborate legal precedents. In the Ladakh Sector, however, the 
geographical character of the border regions is samewhat different; there- 
fore, a more thorough discussion of legal precedent may be desirable in 
dealing with this sector. 

India bases its possessory claims on a mass of historical fact and data, 
seeking to prove that, not only has it enjoyed pcssession oft the disputed 
territory for centuries, but has exercised jurisdiction and administered the 
territories In accordance with the fullest reaches of sovereignty. India has 
produced, along with other evidence, continuous revenue and tax records 


T4 See note 3 above, 2 Int. Arb. Awards 839. 

75 Ibid, at 840. 

78 Briggs, op. cit. note 1 above, at 247, 249-250; 26 AJ.LL. 390 (1932). 

77 Ser. A/B, No. 53, p. 46 (1933). 

78 [1953] I.C.J. Rep. 53, 78, 98-99; 48 A.J.I.L. 316 (1954). 

79 [1959] LC.J. Rep. 229; 53 A.J.I.L. 987 (1959). 

80 See The Island of Palmas Arbitration, note 3 above, 2 Int. Arb. Awards 840. See 
also [1959] I.C.J. Rep. 229. 
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that show it has so administered the areas for such a long period of time.®* 
China, in contrast, has mostly relied on broad assertions about admini- 
strative authority, without bringing forth conerete facts and data to prove 
its actual exercise. The Chinese, in fact, have made no consistent or pre- 
cise claims to the exercise of effective sei or display of any form of 
authority over the vast areas now disputed.®* 


Eastern Sector 


The Indian Government is clearly able to establish historic possession up 
to the crest of the Himalayas in the Eastern Sector. Documents drawn 
from as long ago as the epic period, 150) B.C., establish the fact that the 
northern frontier of India stretched along the crest of the Himalayan 
ranges. Among the earliest of Sanskrit texts, the Vishnu Purana states 
that the Himalayas form the frontier of India. Through the ages the ref- 
erences to the Himalayas as the Indian frontier continue. At no time 
was sovereignty of the northern territory to the crest of the Himalayas lost 
by the rulers of Assam or acquired by either the Tibetans or Chinese. In 
1838, Assam was annexed by the British; with this, the British-Indian 
control and administration were gradually extended into the regions south 
of the McMahon Line, inhabited by the tribes known as the Menbas, Akas, 
Daflas, Muris, Abors, and Mishmis.** From the very beginning, the vari- 


81 A comprehensive itemization of the evidence presented by India is documented in 
White Paper IT, at 19-24, 36-46, 125-1382; White Paper ITI, at 85-98; Report, at 41- 
50, 71-83, 101-109, 187-287, 302-309, 318-328, 382-338. 

82 See generally, Report, at CR-33-CR-154, CR-198-CR-213. For references ‘to the 
inconsistencies In, and inadequacy of, the Chinese evidence, see Summary of the Report, 
op. cit., note 47 above, at 4~7. l 

83 The Mahabharata and Ramayana, both probably dating to 400 B.C., speak of the 
activities of tribes that are Indians to this day. After the period of the Epics, we 
have firmer historical evidence to prove the consolidation of Indian rule in Northern 
India. At times, the consolidation stretehed even beyond the Himalayas, variously in- 
eluding certain Central Asian provinces as Kashgar, Yarkand and Khotan, and ex- 
tending as far as the borders of Parthia and Persia, eg., during the Khusan Empire 
in the first century A.D. For centuries, the Hindu dynasties held sway over Eastern 
India. In the thirteenth century it passed to the Ahom rulers. who controlled the entire 
area (Assam) until the emergence of the Britishers. See White Paper II, at 125-120. 
For a useful list of authorities supporting the proposition that the limits of Tibet have 
lain along the high. Himalayan range, see. Report, at 104-107. 

84 British India entered into many agreements with the Indian tribes of Assam, in- 
volving peace, economic aid and administrative matters. These undertakings by tribes 
confirmed their acceptance of the authority of the Indian Government. An agreement 
with the leaders of the Aka Tribe was concluded in 1888; with the Abors three treaties 
were signed between November, 1862, and January, 1863, and the fourth in 1866. 
Further evidence of the establishment and consolidation of British control in the 
Eastern Sector can be provided by the fact that during the period 1912-1932 two 
frontier tracts, Sadiya Frontier Tract, nearly 10,000 square miles in area, and the 
' Balipura Frontier Tract of the same size, were formed before the Simla Conference in 
1914. Later, in 1942, a new Tirap Frontier Tract was carved out of the Sadiya 
Frontier Tract and the Balipura Frontier Tract was divided into two divisions, the 
Abor Hills and Mishmi Hills. In 1954 the frontier divisions were identified as Kameng, 
Subansiri, Siang, Lohit, Tirap and Tuensang. In 1957 Tuensang was united with the 
Naga Hills. Distriet; both are now parts of the new Naga State. 
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ous tribal areas were placed under the jurisdiction either of ‘‘ Political 
Agents” or of the ‘‘Deputy Commissioners’”’ of the adjoining districts. 

There is ample evidence to prove the actual exercise of the authority of 
the British-Indian Government affecting the lives, births, deaths, marriages, 
agreements, torts, crimes, business activity, preperty, and so on, of the 
peoples inside the tribal areas, among themselves and between them and the 
peoples living on the plains. The Indian tribes in Assam may not have 
been overjoyed by British rule; of importance, however, is that they ac- 
cepted it, but at no timé did they concede to any Chinese or Tibetan at- 
tempts to rule. 

Shortly after Indian independence in 1947, the new government decided 
to bring the disputed areas in the NEFA under even more direct ad- 
ministrative control, with the view to sharing more fully the benefits of 
the Indian Welfare State. These frontier divisions are now identified 
under new titles: Kameng, Subansari, Siang, and Lohit. Constitutionally, 
the entire North East Frontier Agency is now part of Assam, under the 
direct administration of the Union Government of India. Indian civil and 
police administrative personnel have been functioning in the area right 
up to the McMahon Line for several years. In this, the present Indian 
Government has continued the open assertion and exercise of authority 
begun centuries ago. The Government of India kas in fact exercised much 
more elaborate administrative activities than merely maintaining law and 
order.2¢ It has provided for the opening of schools and road building. 
Impressive provisions are incorporated in the‘present Five-Year Plans to 
raise the living standards of the people in the Eastern Sector. Christopher 
von Furer-Haimendorf confirms the sum of all this historie practice: 


... I know from personal observation that the Daflu and Miri 
Country ... had then within human memory never been entered by 
Chinese or Tibetans . . . it is difficult to imagine what historical argu- 
ments China could put forward in support of a claim to country which 
has never been part of China and is today administered by India.’ 


Central Sector 


In the Central Sector, the Chinese Government has changed its asser- 
tions. In 1959 the Chinese claimed that Indian maps of the border did not 
conform to reality. At the end of that year, however, the Chinese re- 
tracted this claim, stating that the boundary alignment in the Central 
Sector conformed to reality for the most part. Implicit in this statement 
is the broad acceptance by China of the boundary alignment asserted by 


85 For a full documentation, see Report, at 202-206. 

86 A good account of the immense eonstructive work leading to a rise in the level of 
living standards of the NEFA pecple, which is seeping up in all tribal areas, can be 
found in Verrier Elwin, A Philosophy for NEFA (1959). For a review of welfare 
activities in this area during the British period, see Report, at 208-209. 

87 Christopher von Furer-Haimendorf, ‘‘Primitive Peoples of the MeMahon Line 
Country: Tribal Life in a Territory Now Claimed by China,’’? 236 The Illustrated 
London News 94 (Jan. 16, 1950). 88 Peking Review, Sept. 15, 1959, p. 18. 

89 White Paper III, at 72. 
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India in this sector. The ‘‘for ‘the most part” qualification was a fore- 
warning of the present controversy centered around particular -places.?? 

The people of Sikkim and Bhutan have for centuries inhabited and 
exercised jurisdiction all the way to the border now claimed by India. 
The specific instances of March, 1886, when. Tibetans trespassed across the 
eastern boundary of Sikkim with Tibet, and of June, 1902, when those who 
trespassed across the northern border were ousted, are representative of 
Sikkim’s exercise of authority and jurisdiction up to the traditional 
boundary.” Similarly, the exercise of Bhutan’s effective administrative 
jurisdiction up to the traditional boundary is well manifested in the regular 
tours of Bhutanese officials and collectors of taxes from the lands extending 
up to the border.®? India, as the legally authorized external spokesman 
for these two States, bases and proves its claim upon historic ‘possession. 
The areas presently at issue fall into this same category in terms of rights 
based upon possession. 


Western Sector 


Concerning the Western Sector, the Indian Government has established, 
with the support of a large variety of documents and the maps of many 
different countries (including China itself), that throughout ages the J 
boundary of Ladakh with Sinkiang and Tibet had been where India now 
claims, and the disputed areas in this sector have always been under Indian 
authority and control. 

The earliest reference to Ladakh, after the period of the Epics, is found 
during the Kushan empire established in the first century A.D. Subse- 
quent history proves that the Karakoram and Kuen Lun mountain ranges 
formed the traditional boundary of Ladakh with Sinkiang and Tibet.” 
After passing through a temporary phase of loose Tibetan influence in the 
eighth céntury,®* followed by a period of independence, Ladakh. came under 
the suzerainty of the Mughul Empire about, 1664. After the downfall of 
the Mughuls, Ladakh was conquered by Gulab Singh of Jammu, a feudatory 
of the Sikhs. The year 1841 saw battles between one of the generals of 
Gulab Singh and Tibetan armies, and at this juncture the Tibetans were 
joined by the Chinese. The venture was hardly successful enough to 
initiate any possessory rights on the part of Tibet or China, then or now; 

90 See note 6 above. Evidence presented by India with respect to these specific 
places can be found in Report, at 71-83 and 165-198. For the Chinese evidence, e see 
Report, at CR-39-CR-43 and CR-83-CR-90. ; 

91 Ibid. at 199. 92 Ibid. 

93 Ladakh was part of the Harsha Empire in the seventh atay A.D. The aeg- 
count of the noted Chinese pilgrim Hieun Tsang about his extensive travels in Northern 
India at that time included a spirited references to the State of Kashmir and Ladakh. 
For a brief description of the subsequent history, see White Paper IL, at 128-130. 

94 The Tibetan influence during this time was devoid of any authority and control. 
In fact after the tenth century, Tibetan influenze sharply declined, never to return, and 
Kashmiri influences assumed the responsibility for control and authority. A Tibetan 
chronicle of the 17th century (La Dvags Rgval Rabs) establishes that in the tenth 


century the boundary between Ladakh and Tibet was identified as shown by the current 
Indian maps. See Report, at 41-42. 
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the Chinese-Tibetan armies were defeated before they reached Leh. How- 
ever, a peace treaty was concluded in 1842.% This brief interlude still 
marks the only Chinese penetration af Ladakh. Ladakhan possession 
within its borders remained intact. 

Four years later, Kashmir came under the suzerainty of the British. 
The British recognized Gulab Singh as the Maharaja of the entire Ladakh- 
Kashmir sector, under British-Indian central authority. Around the same 
time Alexander Cunningham, a British-Indian official who visited the 
Ladakh area, stated that the boundary between Ladakh and Tibet was 
well defined, and added: 


A large stone was then (after the expulsion of the Mongols) set up as 
a permanent boundary between the two countries, the line of demareca- 
tion being drawn from the village of Dechhog (Demchok) to the hill 
of Karbonas.** 


Thus once more the established traditional eer ee was reaffirmed. The 
traditional boundary further north which lay along the Lanak Pass at the 
top of Chang Chenmo Valley can be identified by similar evidence.” 

Further proof of Indian possession of the disputed areas of Ladakh 
can be derived from the fact that the people of Ladakh had been variously 
utilizing these territories right up to the boundary,” and the control and 
authority of India in the form of effective administration and jurisdiction 
prevailed all through the Ladakh Sector.®® The exercise of jurisdiction by 
the governments of Kashmir and India in the Ladakh Sector, indeed, has 
continued uninterrupted right up to contemporary times. In 1947, free 
India immediately assumed the rights of sovereignty over the entire area. 
Since its independence it has sent regular patrols up to the frontier and 
established several police check-posts at various distances from the frontier 
in order to control trade routes. 

The Indian Government freely admits, however, that its exercise of 
sovereignty in the Ladakh area has been less extensive than, by comparison, 
in the Hastern Sector. This is due to the different character of the terrain 
in the Ladakh Sector. The area along the frontier is a formidable one 
with altitudes in excess of 14,000 feet above sea level, and reaching 20,000 
feet at the border and even higher at some crests. As a result the area 
is relatively uninhabited. 

The precedents that were advanced concerning the more general re- 
quirements that India has met in all boundary sectors hardly need 
repetition.. India does not claim to have border guards standing at 
arm’s distance from each other along the crest of the Himalayas. India 
has been content, on the basis of initial historical possession and constant 


95 See note 15 above. 

e6 Cunningham, op. cit. note 71 above, at 328-329. For accounts of other travelers, 
see Report, at 43-44. 87 Bee ibid., at 44-45. 

98 A detailed account of these activities appears ibid., at 47-50. 

99 For an informative description of facts about India’s administrative jurisdiction 
comprising collection of revenue, maintenance of trade routes, control of expenditures, 
maintenance of law and order, conduct of surveys, ete., see tbid. at 137-151. 

100 See notes 74-80 above. 


1965] THE INDIA-CHINA BORDER DISPUTE 35 


manifestations of state activity in Ladakh, to send patrol parties up to the 
most formidable border crests periodically. There seems to be little doubt 
that this satisfies the criteria for possessory rights. Until 1957, the various 
Indian patrols, going as far as the bleak Karakeram Pass, discovered no 
evidence of the Chinese ever having been there. The Chinese were able 
in 1956-57 to construct a road, however, in the Aksai Chin area of the 
northernmost part in the Ladakh Sector. On the basis of this road, China 
claims that it has exercised sovereignty in this distant sector, and the 
Indian Government has lost possession of it, for India has supposedly 
acquiesced in the Chinese activities. This argument is without merit. , 

International law contains a fund of precedents regarding the degree 
and the character of the exercise of sovereignty necessary in order to 
support a claim of acquiescence. Rejecting the claims of The Netherlands, 
the International Court of Justice, in the Case Concerning Sovereignty 
over Certain Frontier Land, aptly stated that the acts of sovereignty 
alleged to have been exercised, including such activities as surveys, sale of 
land, land taxes, rent laws, and so forth, were insufficient to „displace 
Belgian sovereignty and, as such, did not prove acquiescence on thé’ part of 
Belgium.1° Moreover, as stated earlier, sovereignty need not be exercised 
at every point of territory. The courts are far more intérested in patent 
and easily recognizable acts of effective control than in setting standards for 
acts of sovereignty that prove to be unreasonable to expect a nation to 
fulfill.2° 

No Chinese objections were registered concerning the Indian exercise of 
effective control at any point on the frontier until the recent dispute arose, 
Clearly, the construction of a road in a distant and uninhabited area cannot 
be termed a patent or easily detectable exercise of sovereignty. This so- 
called exercise of sovereignty by the Chinese was not acquiesced in by 
India, for India was not aware of it for some months. When India be- 
came aware of it, she unequivocally objected. | 

Since the basis of the doctrine of acquiescence is presumed consent, 
knowledge must of course be a prerequisite of acquiescence. The require- 
ment of knowledge is frequently asserted by states before international 
courts. The United States invoked it in Title to Islands in Passamaquoddy 
Bay *® by asserting that a claim or act of one party could form no authori- 
tative precedent for the future unless it were known or acknowledged by the 
other. Great Britain supported the invocation of knowledge in the Alaskan 
Boundary dispute,” and asserted that she knew nothing of the acts in 
question and that her ignorance was excusable in view of the uncivilized 


101 [1959] I.C.J. Rep. at 227-229. 

102 In the face of such a rationality and clarity in community expectations, one can 
only marvel at Bains’ suggestion (in India’s International Disputes at 162 et sea. 
(1962)) that China’s occupation by force of tha Aksai area has given it a preseriptive 
title. His speculations have been appropriately answered by Krishna Rao, ‘‘Title to 
Territory,’?’? 2 Indian Journal of International Law 200-210 (1962). See also note 
108 below. 

103 6 Moore, International Adjudications (Modern Series) 95 /1933). See also the 
dissents in the Anglo-Norwegian Fisheries Case, [1951] I.C.J. Rep. 180, 201, 204. 

104 Proceedings of the Alaskan Boundary Tribunal, Vol. VU, pp. 531 and 533. 
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and inaccessible nature of the country. The United States once more in 
the Island of Palmas Arbitration?” clarifying the failure of Spain to 
challenge the claims of The Netherlands to the ownership of the Island of 
Palmas, added that ‘‘the Spanish Government had no reason to suppose 
that, the Netherlands Government claimed sovereignty over the island. 
... The reasoning given by the Arbitrator in the case concerning Pen- 
sions of Officials of the Saar Territory, that the right of the government 
to protest was acquired only as and when it knew of the facts, is even 
more significant and instructive. The Clipperton Island Arbitration 17 
prescribed that, in order for one nation to prove that another has acquiesced 
in its exercise of sovereignty, the state that is said to have acquiesced must 
be shown to have had the intent or the animus to abancon the disputed 
area. No persuasive evidence has been presented by China to prove such 
an intent on India’s part.*% 

The acquiescence and ammus arguments seem to go the other way. 
There is ample evidence to establish that the Chinese have acquiesced in 
every Indian manifestation of sovereignty and effective control prior to the 
present dispute, and this as a result is the basis of India’s next category of 
claims. Suffice it to say at this point that India has established historic 
rights of possession based upon centuries of exercise of that possession. 


V. Cruams RELATING TO ACQUIESCENCE AND ESTOPPEL 


The concepts of acquiescence and estoppel are closely re_ated.2° Acqui- 
escence refers to features of the context indicating explicit or implicit con- 
sent tc a claim; it manifests a silence or absence of protest in particular 
contexts of conduct of a state which, aceording to community expectations, 
demand a positive responding action to preserve a right. The resulting 
outcome is to prevent an acquiescent state from denying or challenging the 
validity of a claim which it has not protested. The operative value of 
acquiescence is well described in general by a contemporary scholar, who 
states that: 


it serves as a form of recognition of legality and condonation of 
illegality and provides a criterion which is both objeczive and practi- 
ca] 110 


105 Island of Palmas Arbitration; Memorandum of the United States of America, 
p. 94, 106 3 Int. Arb. Awards 1567 (U.N. Series). 

107 Briggs, op. cit. note 1 above, at 250. 

108 The fact that India has repeatedly protested would appear to rebut any pre- 
sumption of acquiescence and prevent China from acquiring ‘‘prescriptive’’ title in 
Aksai Chin. For general inquiry, see MacGibbon, ‘‘Protest in International Law,’’ 
30 Brit. Yr. Bk. Int. Law 306 ff. (1953). 

109 The policies underlying the notions of ‘‘acquiescence,’’ ‘‘estoppel,’’ and ‘‘pre- 
scription”? are of course much the same, but while ‘‘aequiescence’’ and ‘‘ estoppel’? 
build largely from agreement or implied agreement, ‘‘preseription’’ builds upon in- 
ferences from the lapse of time. For general discussion, see McDougal, Lasswell and 
Vlasic, Law and Publie Order in Space (1963), especially Ch. 7. 

110 MacGibbon, loc. cit. note 73 atove, at 145. A brilliant exposition of the doctrine 
of aequiescence is also found in the separate opinions of Judges Alfaro and Fitz- 
maurice in Temple of Preah Vihear (Merits), [1962] I.C.J. Rep. 39-66. 
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The traditional and contemporary conceptions of estoppel, emphasizing 
features of the context under which a state is not allowed in law to deny 
a fact, demand that a state ought to be consistent in its attitude toward 
a particular situation of authority or control.“* The reinforcing char- 
acter of the two conceptions is well established. Authorities in international 
law have stated that acquiescence in a particular situation establishes an 
estoppel. From broad community perspectives, the most relevant policy 
relating to the maintenance of stability and to some degree predictability 
in the pattern of state conduct requires decision-makers ‘‘to create estoppels 
which prevent states from contesting titles which they have recognized or 
in which they have acquiesced.’’ 13 

The basic policy, recognizing that title may be established through 
acquiescence by one nation in the exercise of territorial sovereignty by 
another, is directed toward maintaining the stability of expectations based 
on long and sustaimed co-operative behavior. General relevancies of author- 
ity and control in this regard prescribe that: (a) long acquiescence in 
boundaries, as delimited by published maps or demarcated by patent sur- 
veys, estop one nation from subsequently making different claims; (b) 
boundary agreements, either explicit or implicit, offer strong evidence that 
boundaries remain where they have been delimited in the agreements; (c) 
positive acceptance, both historical and contemporary, either by word or by 
deed, of certain established boundaries further serve to estop nations sub- 
sequently from making claims that differ. 

From the facts that follow, it can be said that China has long acquiesced 
in several distinguishable ways in the boundaries now claimed by India.*"* 
As a result, China should be regarded as estopped from disputing the 
boundaries at this late date. 

A sector-by-sector analysis of the merits of the Indian assertions will be 
illuminating. In the Eastern Sector the McMahon Line, as has been 
stated, was the definitive product of the 1914 Simla Conference. This area 
was extensively surveyed long before the conclusion of the treaty.45 The 
issues of the validity of the Simla Treaty and the ensuing McMahon Line 
have been discussed earlier. Of significance now is the fact that China has 
acquiesced in the McMahon Line for over 45 years. A clearer case of 
positive acquiescence would be hard to find. China is, therefore, estopped 
from asserting any valid objection to the McMahon Line at this late date. 


111 See MacGibbon, ‘‘Estoppel in International Law,’’ 7 Int. and Comp. L.Q. 468 
(1958). 

112 E.g., see Schwarzenberger, ‘‘The Fundamental Principles of International Law,’’ 
87 Hague Academy Recueil des Cours 256 (1955). 

113 Schwarzenberger, loc. cit. note 73 above, at 323. 

114 There is no general agreement in international law about the time requirement for 
‘‘preseription’’ or ‘‘aequiescence,’’? which seems to depend upon many varying eir- 
cumstances. See generally, Johnson, ‘‘ Acquisitive Prescription in International Law,’’ 
27 Brit. Yr. Bk. Int. Law 334 (1950); Jennings, op. cit. note 2 above, at 21. See 
also Judge de Visscher, in Norwegian Fisheries Case, [1950] I.C.J. Rep. 130; Italy 
(Gentini) v. Venezuela, cited in Bishop, International Law, Cases and Materials 44 
(2nd ed., 1962). 

115 Details are offered in White Paper II, at 40; Report, at 207. 
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Furthermore, maps published in India both before and after the Simla 
Conference met no objection from China. In addition, the Chinese them- 
selves printed maps showing ths same boundaries. The Postal Map of 
India, published in 1917 by the Chinese Government, shows the whole 
northern boundary of India, with slight deviation, in the same location as 
that presently claimed by India. The maps of Tibet in New Atlas and 
Commercial Gazetteer of China, published in Shanghai after 1917, by the 
North China Daily News and Herald, and in the Atlas of the Chinese Em- 
pire, published by the China Inland Mission in 1908, show the McMahon 
Line as the boundary in the North East Frontier Agency.“® Several maps 
published by other than the twc parties to this dispute may underscore 
China’s acquiescence and, also of importance, the general expectations of 
the world community at the time.™ 

Acceptance of, indeed the publication of, particular boundaries delimited 
on maps or demarcated on the ground is weighty evidence for a claimant 
building a case of acquiescence and estoppel. In the Case Concerning 
Sovereignty over Certain Frontier Land, the International Court seemed 
to establish that publication of cartain Belgian Military Staff maps since 
1874, and inclusion of the territory in question in Belgian Survey Records, 
despite a great deal of sovereigrty exercised by The Netherlands in the 
interim, was enough to estop The Netherlands from later objecting to the 
borders shown on the maps. The Netherlands lost the ease and the terri- 
tory on the basis, among cthers, of the Belgian maps. 

C. C. Hyde declared that one map merely represented what seemed to be 
the territorial limits. Several maps, however, printed over a period of 
time, are, in his view, relatively conclusive of the claimed boundaries. 
Weissberg, in his ‘‘reappraisal’’-—based on the decisions of the Interna- 
tional Court of Justice—of the evidentiary value of maps, goes much fur- 
ther than ©. C. Hyde and concludes that maps ‘‘may be termed and 
treated as admissions, considered as binding, and said to possess a force 
of their own.’’ 120 

Acquiescence and the attendanz legal mechanism of estoppel are some- 
times said to be a tenuous, artificial legal mechanism. It may appear to 
run against the public’s expectations of what is ‘‘just’’ to allow claim- 
ants to lose property or wealth merely because they are guilty of ‘‘sleep- 


116 Thess and several other Chinese maps since 1711, showing the boundary alignment ` 
in the Eastern Sector more or less identical to the ones shown on Indian maps, are 
listed in Eeport, at 107~108. 

.117 A catalogue of these maps is giver. ibid., at 109. While India has relied on such 
maps as evidence of tradition, China maintains that they “‘cannot serve as valid evi- 
denee.’’ Ibid., at CR-61. In the Mirquiers and Herehos Case, [1953] I.C.J. Rep. 
47 at 105, Judge Levi Carneiro attachad ‘‘slight value’’ to unofficial neutral maps. 
Weissberg, ‘‘Maps as Evidence in International Boundary Disputes: A Reappraisal,’’ 
57 A.J.LL. 787 and 803 (1963). 

118 [1959] I.C.J. Rep. 227; sea also [1962] LC.J. Rep. 23. 

"118 Hyde, ‘‘Maps as Evidence in International Law,’? 27 A.J.LL. 315-316 (1933); 
see also The Canada~Newfoundland Boundary Dispute, 137 L.T.R. 187, 199. 

120 Weissberg, loc. cit. note 117 above at 803; see also MacGibbon, loc. cit. note 73 
above, at 180-181. 
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ing on their rights.” However, in this case, China had not only acqui- 
esced by not objecting to the published maps which showed the McMahon 
Line with precision, but such maps were printed in China itself. China 
is, on the basis of the maps, of territorial possession and exercise of 
authority and control by India, and of a definite treaty—the Simla Con- 


vention of 1914—estopped from asserting another boundary at this. time. . 


Regarding the Central Sector, curiously the Chinese note of December 
26, 1959, expressly stated that Indian maps conform to reality.* The 
Chinese have acquiesced in this sector, disputing only small areas along the 
border. 

In the Ladakh area, the Indian claim of Chinese acquiescence in the 
Indian view of the boundary seems as well founded as in the other two 
sectors. . l 

Maps derived from extensive Indian surveys and conforming to Indian 
claims have been published since the sixties of the nineteenth century.” 
Indeed, even official Chinese maps have shown the frontiers in the Kashmir 
area as they exist in Indian claims today.’ Such resolute acquiescence 
in the past must be a potent ground for estoppel in the present. 

India’s claims can be further strengthened by more recent manifesta- 
tions of acquiescence on the part of the Chinese. Although the 1954 Sino- 
Indian agreement dealt with all outstanding problems, no Chinese inten- 
tion to change the existing border was voiced at that time.*2* The 
Chinese were aware of Indian maps as well as of their own, but they said 
nothing. They were well aware of the elaborate authoritative declaration 
made by the Indian Prime Minister in 1950 on northern borders.2*> Yet 
they said nothing. They were also aware of the provisions of the Indian 
Constitution, which included the Sixth Schedule, explicitly incorporating 


121 White Paper III, at 72. As for Bhutan and Sikkim, see ibid. at 79. 

122 A list of these maps appears in Report at 149-150. For an elaborate account of 
surveys carried out by the Government of India since 1862, see ibid. at 143-147. 

123 E.g., several editions of Postal Atlas of China published between 1917 and 1933. 

124 An inquiry into all the relevant comprehensive features of this agreement shows 
that there was no reference, explicit or implied, by China to its claims over the large 
Indian territory as it is now asserted. Throughout the negotiations the Indian Delega- 
tion took the line that all questions at issue between the two countries were being 
considered and, as a settlement was made, there was no room for any dispute—a dispute 
which China now asserts remained unsettled. After signing the agreement, the leader 
of the Indian Delegation, in his speech on April 29, 1954, declared: ‘‘we have gone 
through fully questions at issue between the two countries in this (Tibetan) region.’’ 
‘This indicated that in India’s view no dispute remained. Since the Indian viewpoint 
about the boundary was known to China, and since no objection of any sort was raised 
by it, it could be inferred that China had no disagreement therewith. The Chinese 
assertion that the boundary question could not have been discussed in 1954 because at 
that time ‘‘the question which the two countries were most concerned about and which 
ealled for urgent solution was the establishment of normal relations between India 
and the Tibet region of China on a new basis’’ (White Paper III, at 74), is hardly 
tenable. Could the Chinese establish normal relations, if the border claims of about 
50,000 square miles, as they are asserted today, were unresolved and unexplored? 
This indicates that China did not think then, as it asserts now, that there was any 
border problem. 125 Report, ‘at 97. 
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within Indian frontiers the largest area now in dispute, some 33,000 square 
miles of territory in the North East Frontier Agency; and still they said 
nothing. 

The 1954 conversations between Nehru and Chou Hn-lai may also be 
referred to, when the former drew the attention of the latter to some 
Chinese maps then showing the common frontier incorrectly. Although 
the maps did not approach the exaggerated Chinese claims of some five 
years later, nevertheless, the Indian Premier voiced some concern over the 
matter, and it was dropped finally with Chinese assurances that the maps 
in question were erroneous and of little signifieance.12* Again, at the end 
of 1956, Chou En-lai and Nehru held talks in New Delhi, during which 
the former, as also stated earlier, categorically stated that he would 
recognize the MeMahon Line.!?? These were the occasions when China, 
if it disagreed with the then existing boundaries, should have reacted; 
but it did nothing, and thus by its conduct had acquiesced in them. The 
Chinese Government is, therefore, estopped from claiming different bound- 
aries on any part of the border at this late date. 

Opinions of international law writers emphasizing state behavior are 
definitive. Leading publicists, like Witenberg,'** Verykios,??> and Anzi- 
lotti**° agree that silence could create an estoppel. Once a particular 
situation is notified or becomes generally known and a particular state still 
observes silence, in the reasoned opinion of Anzilotti, the latter can fairly 
be interpreted to have acquiesced and to have abandoned counter-claims, 
and more particularly if the situation demanded a responding protest.}* 
The relevance and significance of acquiescence may be amplified by refer- 
ence to certain authoritative decisions on disputed title to territory. The 
decision. of the Internaticnal Court of Justice on June 15, 1962, in the 
Case Concerning the Temple of Preah Vihear (Cambodia v. Thailand), 
Merits," established a criterion for invoking the effects of subsequent 
conduct. by absence of protest, or silence leading to estoppel cr acquiescence. 
This case involved the conflicting claims of sovereignty between Thailand 
(Siam) and Cambodia (former French protectorate) over the region of the 
Temple of Preah Vihear. The issue before the Court was wiether the map 
in issue and the boundary line indicated on it were adopted by the 
parties. 

The Court took notice of wide publicity and communication of maps. 
In response to Thailand’s assertion that no formal acknowledgment of the 
maps was made by her, the Court stated that an ackncwledgment by 
conduct was made in a very definite way; but even if it were otherwise, 
it was clear that the circumstances were such as called for reaction on the 
part of Siamese authorities, if they were to disagree with the map or had 
any question to raise in regard to it. The Court in fact made a compre- 

126 See White Paper I, at 49. 127 See note 38 above. 

128 Witanberg, 60 Journal du Droit International 529, 531, 537-538 (1933). 

129 La Prescription en droit international 26 (1934). 

130 Anzilotti, Cours de droit international 344 (French trans. by Gidel, 1929). 
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hensive inquiry to discover the several distinct opportunities during fifty 
years, which demanded reaction by Thailand in the form of protests, but 
in which Thailand did nothing.*** Because of these failures to react, the 
Court inferred a tacit recognition by Siam of the sovereignty of Cambodia 
(under French Protectorate) over Preah Vihear and concluded that Thai- 
land was now precluded by her eenduct from asserting the non-acceptance 
of the map in question.*** 

Reference to the subsequent conduct of the parties was the basis of the 
assertions made by the United States members of the tribunal in the 
Alaskan Boundary Dispute? The.United States contention emphasized 
that for more than sixty years after the conclusion of the treaty, Russia, 
and after her the United States,-retained territorial possession and exer- 
cised sovereignty in the territory without any protest or objection, while 
Great Britain never exercised authority and control or even asserted it 
had exercised any such authority and control. The Guatemala-Honduras 
Boundary Arbitration, in recording an occasion when a protest might fruit- 
fully have been made and emphasizing the resulting outcome of failure 
to protest, is equally significant." While supporting the claims of Guate- 
mala on the basis of its uninterrupted and unopposed assertion of authority 
over part of the disputed territory, the tribunal clearly characterized the 
failure of Honduras to protest as a fatal defect of its case. The potential- 
ity and significance of the doctrine of acquiescence, in the form of absence 
of protest, are further established in the decisions of the International Court 
of Justice in the Anglo-Norwegian Fisheries case t8! and the Case Con- 
cerning Sovereignty over Certain Frontier Land. 

China, in the current controversy has never invoked any sustained ob- 
jection to the established boundaries, even in those specific situations when 
it was required to do so to maintain its claim. On the contrary, China in 
its subsequent conduct has accepted the ,boundary as asserted by India, 
consistently and unequivocally. India’s assertion, therefore, that China is 
estopped to blow ‘‘hot and cold’’ or from reversing its earlier acceptance 
of the general Indian frontier is conclusive and indisputable. 


138 Ibid. at 27-31. 134 [bid. at 31 and 32; also at 23. 

135 The Alaskan Boundary Tribunal: Award of 20 October 1903, Cmd. 1877 (1904), 
p. 79. See also Cmd. 2166 (1904), p. 4; Grisbadarna Arbitration, 4 A.J.LL. 226 ff. 
(1910); Island of Palmas Arbitration, note 3 above, 2 Int. Arb. Awards 843. 

136 2 Int. Arb. Awards 1309, 1827 (U.N. Series). 

187 [1951] LC.J. Rep. 116, 144, 154, 188, 194-195, 197 et seg. The fact that for a 
period of more than sixty years there was no protest from the United Kingdom weighed 
heavily with the Court. 

188 [1959] I.C.J. Rep. 230; see also the Case Cne the Arbitral Award Made 
by the King of Spain on 23 December 1906 (Honduras v. Nicaragua), [1960] I.C.J. 
Rep. 192, 207, 218; 55 A.J.I.L. 478 (1961). In the face of such a wide consensus, 
the Chinese contention that silence does not mean acquiescence, and that the rule 
of estoppel is ‘‘absurd’’ (Report, at CR-31 and 99) appears at least idiosyneratic; more- 
over, the attempted justification: ‘‘Can it be said that a sovereign state has no right 
to reserve its proposition concerning questions of its own sovereignty and to raise it on 
suitable occasions??? (ibid. at CR-31), appears to be destructive of the basie policy 
of ‘‘certainty, stability, and finality of frontiers.’’ 
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VI. CLAIMS RELATING TO PAYSICAL AND GEOGRAPHIC CONDITIONS 


The physical features of the terrain between two countries are not, of 
eourse, conclusive of the expectations of neighboring states about bound- 
aries between them, but when coupled with patterns in use and other evi- 
dence, have been regarded as highly significant indexes of expectations. 
Fundamental policies relating to ‘‘natural’’ or geographic frontiers re- 
quire that im order to promote certainty and stability in community ex- 
pectations, boundaries should conform to the most distinctive ‘‘natural’’ 
or geographic features. Historically, mountain crests and watersheds 
have been regarded as especially significant. India is in the happy po- 
sition both that the explicit agreements relating to the India-China border 
do in fact confirm and substantiate expectations stemming from the physi- 
eal terrain, and that the expectations resulting from the physical terrain in 
turn confirm and stabilize the shared expectations under the explicit 
agreements. 

The Chinese contention at best begs a question without any sustainable 
support and authority from the physical terrain or explicit agreements: 


Could there possibly be any more untenable argument in the world 
for the seizure of 90,000 square kilometers of territory from China 
than by deseribing a watershed as the boundary between China and 
India, just because there happens to be a watershed there (?) 1 


Conversely, the persuasiveness of the Indian claim **° is established by the 
fact that the significance of the watershed as a modality of demarcation of 
a natural boundary described generally as a mountain range has been 
sanctioned by the opinions of distinguished authorities in international 
law, the effective practice of states, and historic judgments of courts and 
tribunals. 

Thomas Holdich says that, of all natural features, ‘‘a definite line of 
watershec carried by a conspicucus mountain ridge, or range, is undoubt- 
edly the most lasting, the most unmistakable and the most efficient as a 
barrier.’’*4* According to J. B. Moore, “‘where a boundary follows 
mountains or hills, the water divide constitutes the frontier.” 1? Blunt- 
schli states also that ‘‘when two countries are separated by a mountain 
chain, it is in case of doubt admitted that the highest ridge and the water 
line mark the boundary.’’*42 Other distinguished publicists such as 
Adami,*** Taylor, and Oppenheim *** have made similar observations in 
support of the basic formulation. 

The watershed principle has been employed in a variety of historically 


139 Peking Review, Sept. 15, 1959, at 11; see also White Paper ITT, at 69. 

140 For a brief description of the InjJian claim, see White Paper III, at 89; Report 
at 38-39. 

141 Thomas Holdich, Political Frontiers and Boundary Making 147 (1916). 

142 1 Moore, Digest of International Law 616 (1906). 

143 Le droit international codifié (Paris, 1874), cited by Adami, op. cit. note 2 
above, at 8. 144 Ibid. 

145 Taylor, A Treatise on Public International Law 298-299 (1901). 

146 1 Oppenheim, International Law 534 (1955). 
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important cases. France and Spain agreed upon it, and that frontier still 
exists; +47 the boundaries between Brazil and Venezuela,‘ between Brazil 
and the two Guianas, and between Argentina and Chile 1° all follow the 
watershed principle explicitly stated as such. 

Similarly, the watershed principle has been adopted by the decision- 
makers in certain historie decisions as a decisive factor in affecting their 
decisions. For instance, the watershed line is explicitly referred to in the 
arbitral decision of the President of the French Republic in 1900. on ‘the 
boundary dispute between the Republics of Colombia and Costa Rica. 
Often the watershed principle is explicitly invoked in agreements between 
states. In the various boundary agreements concluded between France 
and the former Kingdom of Sardinia, for instance, the principle of water- 
shed, characterized as ‘‘des eaux pendantes,’’ is frequently made use of. 
It is arresting to notice that, in order to achieve conformity to this pre- 
scription, the two sides had to agree to the exchange of territory more than 
once? Similarly, in a boundary agreement between France and Spain, 
the term ‘‘crest’’ is distinctly used and followed by another term ‘‘ligne de 
faite.” 153 

Finally, China has become party to certain international agreements 
which explicitly lay down the watershed as a modality of demarcation. 
The Agreement of 1890 between China and Great Britain relating to the 
boundary of Sikkim and Tibet, explicitly applying the watershed, is 
representative.5* More recently, the boundary agreements concluded by 
China with Nepal 155 and Burma,"* again, follow the watershed principle 
and thus strengthen its authority. It is a strange irony that China has 
accepted the watershed as the basis of the Sino-Burmese boundary align- 
ment which runs along the MeMahon Line for some 120 miles, while it 
has refused to apply the same criterion in the case of the MeMahon Line 
forming the boundary between India and China. 


VII. Cuams RELATING TO CHANGE OF CONDITIONS 


China’s first arguments attempting to invalidate the several existing 
border agreements having failed, it may in the future resort to more 


147 See Adami, op. cit. note 2 above at 9, note 1. 

148 Boggs, op. cit. note 2 above, at 75; Ireland, Boundaries, Possessions and Con- 
flicts in South America 138 (1938). 

149 Boggs, op. cit.; Ireland, op. cit. 144, 152. 

150 Boggs, op. cit.; Ireland, op. cit. 17, 20. 

151 See Adami, op. cit. note 2 above at 9, note 2. 

152 Ibid. at 9. 

158 Document of delimitation signed at Eayonne on July 11, 1868. Ibid., note 1. 

154 Art. 1. See Bell, op. cit. note 18 above, at 280-281. Krishna Rao, loc. cit. note 
24 above, at 407, lists a few more such agreements. 

155 Boundary Treaty Between the People’s Republic of China and the Kingdom of 
Nepal, 1960. Text in 1 Indian Journal of Int. Law 704 (1961). 

166 Boundary Treaty Between the People’s Republie of China and the Union of Burma, 


1960 (text ibid. at 695). 
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imezinative, if more tenuous, arguments. In anticipation, an attempt may 
be «made to consider certain possible Chinese arguments. 

(me such argument would rely upon rebus sic stantibus, a classical 
doc:rine in international law whereby a signatory state may allege changed 
conditions as a defense for the non-performance of an agrezment. Lord 
MeNair observes that an agreement which declares, creates, or regulates 
riglts of a kind that are usually regarded as permanent may establish 
riglts independent of the treaty, and independent, therefore, of the subse- 
quent fate of the treaty. McNair includes boundary treaties in this 
category. T Other distinguished authorities limit the indiscriminate use 
of rebus sic stantibus by requiring that the parties to a treaty do not have 
the right to terminate a treaty unilaterally,** and that the doctrine refers 
only to the continued existence of conditions which the negotiators en- 
visaze as a determining factor moving them to undertake the obligations 
stipalated.%® ` Broadly conceived, the community policy demands that, for 
rebts sic stantibus to be invoked, there must be an important change ‘‘in 
the zontext of conditions attending performance, frustrating the major pur- 
pose of the parties, and making impossible their maintenance of a con- 
sensus toward equivalent substituted objectives.” 16° These particular 
requirements make it improbable that China can successfully claim the 
obsclescence of the relevant treaties on grounds of rebus sic stantibus. 

Ii a mere change of government could be regarded as a sufficient basis 
for mnvocation of rebus sic stantibus, then no international agreement would 
be szcure. If even a change of state could be invoked to avoid a boundary 
agreement, then no state would be secure. Boundary agreements ‘‘run 
witk the land’’ and are in no way depéndent upon the relative permanence 
or imperraanence of particular governments or internal political institu- 
tion:.4% In no way does a change of such factors change or frustrate the 
shar2d objectives of the parties. 

Ix the case of the Simla Convention, the shared objectives of the 
signatories are explicitly stated in an exchange of letters accompanying the 
convention. McMahon wrote to the Tibetan plenipotentiary that ‘‘the 
final settlement of this India-Tibet frontier will help to prevent cause of 
future dispute and thus cannot fail to be of great advantage to both 


157 McNair, Law of Treaties 538 (1st ed., 1938}; see also idem, 256, 655-658 (2nd 
ed., 3961). And see Art. 44, par. 3(a), of the Draft Articles on the Law of Treaties 
prepered by the International Law Commission, which excepts treaties fixing a boundary 
from the operation of the rule of rebus sic stantibus. The Commentary. states that in 
the Free Zones case both states appear to have recognized this, as do most writers. 
58 AT.I.L. 283, 290 (1964). 

168 For instance, Chesney Hill, The Doctrine of ‘‘Rebus Sic Stantibusz’’ in Interna- 
tiona Law, 9 University of Missouri Studies 78 (1934). 

159 Art. 28(a), Harvard Research, loc. cit. note 22 above, at 1096. A Swiss Federal 
Court decision demanding that a party invoking clausula rebus sic stantibus must 
invoks it within a certain established time from the change being perceived, adds one 
more limitation. Annual Digest, 1927-28, Case No. 289. 

160 McDougal and Associates, Studies in World Public Order 1014 (1860). 

161 Starke, Introduction to International Law 240-241 (ed. 1958). Ses also Wright, 

‘(Sore Legal Aspects of the Berlin Crisis,’ 55 A.J.I.L. 963 (1961). 
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Governments.’’ 1°% Tibet replied that the boundary delimitation obviated 
any cause of friction in the future." Surely, the mutual expectations of 
the signatories are clear. Any attempt to assert that the rights established 
by the treaties were void because of a change in underlying conditions 
runs counter to the very purposes to be promoted by the treaties in the first 
place: the maintenance of peaceful relations along a peaceful frontier. 
Those shared objectives have not changed, but have added relevance at 
this later date. 

It thus seems clear that if China should invoke rebus sic stantibus and 
seek to terminate the boundary agreements unilaterally, it would grossly 
violate relevant community principles. These principles, it may be empha- 
sized, do not honor ‘‘doctrines making the initial or continuing validity of 
an agreement dependent upon ‘objective conditions,’ of unspecified content 
or of content specified only by Marxian metaphysics or totalitarian 
tacties.’’ 16+ This projection finds further substantiation in the reasoned 
opinion of Fitzmaurice, who insists that changes may influence: 

. . . the willingness of one or other of the parties, on ideological or 
political grounds—often of an internal character—to continue to carry 
it [the treaty] out. Such cases... cannot and ought not to be 
made a basis for importing into treaty law a juridical doctrine of re- 
lease that is wholly at variance with its spirit and fundamental pur- 
pose. 


VIII. Cuaims RELATING TO CHANGE or GOVERNMENT 


The argument in terms of rebus sic stantibus is no more persuasive when 
made in another form. China asserts that it 1s not now bound by agree- 
ments which were negotiated by the weak government that preceded it. It 
is asserted that, since China has been freed from the hands of the im- 
perialist Powers by means of a people’s revolution, it is now free to 
disregard prior obligations.1°° The issue is whether governments are 
bound by boundary treaties negotiated and concluded by prior govern- 
ments. An abundance of authoritative precedent exists. Hyde declares 
that a change in the form of government of a contracting state does not 
serve to terminate its pre-existing treaties; 1857 Moore adds that the state is 
bound by engagements entered into. by governments that have ceased to 
exist.1°® The Harvard Research on the Law of Treaties best summarizes 
leading authorities by stating that: . 

Unless otherwise provided in the treaty itself, the obligations of a 


state under a treaty are not affected by any change in its governmental 
organization or its constitutional system. 

162 This communication was made on March 24, 1914. See India-Tibetan Frontier 
(1914), Exchange of notes between British and Tibetan plenipotentiaries, note 15 
above, at 33. -163 Ibid. at 34. 

164 McDougal and Associates, op. cit. note 160 above, at 1014. 

165 Second Report on: Law of Treaties to the General Assembly, 1957 I.L.C. Year 
Book (Vol. 2) 57. 

166 For amplification, see White Paper II, at 27; White Paper III, at 63. 

167 2 Hyde, International Law Chiefly as Interpreted and Applied by the United 
States 1523-1524 (2nd ed., 1945). 168 Op. cit. note 142 above, at 249. 

169 Art. 24. Loc. cit. note 22 above, at 1044. 
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Historical examples may also have relevance. Perhaps the Soviet Union 
is the best example to choose in applying an analogy to the People’s Re- 
public o? China. The Soviet Union, it is to be remembered, unilaterally 
declared many treaties void in 1918 on the basis that internal political 
change was so violent in their country that most existing treaties were no 
longer compatible with the new social order. The Soviets, however, placed 
some restrictions upon such unilateral disavowals. After declaring him- 
self generaily in support of the maxim pacta sunt servanda, Professor 
Korovin made it clear that, ‘‘for the purpose of reorganizing not only 
economic ties but the governing principles of internal and external 
polities, the old agreements, in so far as they reflect the preéxisting order 
of things,” Y° were null and void. But all those states which accepted 
to some degree the Soviet viewpoint, it may be observed, made new agree- 
ments with the Soviet Union to embody their reviewed desires. 

The People’s Republie of China does not limit itself to unilaterally 
voiding only those treaties which stand in the way of political and economic 
reorganization, as did the Soviet Union. It wishes to void all treaties 
which stand in the way of its territorial ambitions. It is attempting a 
wholesale denial of the present existence of the treaties, asserting that the 
treaties did not survive the change-over from a Chinese Republic to a 
Chinese People’s Republic. 

Shifting to other cases, when Mexico became independent of Spanish rule 
in 1821, the existing Spanish-United States boundary line survived; *”? and 
when Canada became a Dominion, existing British-American boundaries and 
boundary disputes survived the succession to autonomy by the Canadians. 
This is the case with India as successor to British rule. 

Under the Indian Independence Act of 1947, the precise incidents of the 
change of governments were specified at length. India was to be con- 
sidered as continuing its membership in international organizations and the 
treaty rights and obligations of undivided India.*** Recognizing this fact, 
India at once made it clear that it would abide by all pre-existing treaty 
rights and obligations.t7* India’s explicit acknowledgment of treaty obli- 
gations and the acceptance of its treaty partners, including Tibet and 
China, establish the fact beyond all reasonable doubt that independent 


1170 22 A.J.I.L. 763 (1928). Reference may also be made to the action of the Second 
all-Russian Congress of Soviets on Oct. 25, 1917, which annulled certain treaties ‘‘in so 
far as they tend to the augmentation of the profits and the privileges of the Russian 
capitalists.’’ The Soviet memorial at the Genoa Conference on April 20, 1922, spoke 
of the break of succession of only those civil obligations ‘‘which were component 
elements of the economie relaticns of the social order now extinet.’’ See Harvard 
Research, loc. cit. note 22 above, at 1052. 

171 Some of these agreements are listed ibid. at 1053. 

1721 Moore, op. cit. note 142 above, at 303-304. See also U. S. v. Texas, 143 U. S. 
621. 

178 See Indian Independence (International Arrangements) Order of 1947; text in 
U.N. Doc. 4./C.6/161, Oct. 6, 1947. See also legal opinion of Dr. Ivan Kerno, Assistant 
Secretary General of the United Nations, stating that Pakistan, as a new state, will 
not have tke treaty rights and obligations of the old state. Briggs, op. cit. note 1. 
above, at 924-925. 174 White Paper II, at 39 
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India was the same state as pre-partition India, and its northern border 
therefore survives intact. 


IX. CONCLUSIONS 


The above discussion in detail of the claims and counter-claims of the 
parties in the current India-China border dispute permit certain conclu- 
gions: 


The boundary in dispute has been established and identified for centuries 
in conformity with the established eriteria of international law and practice. 
The assessment of historic practices in regard to the long-term exercise of 
jurisdiction and effective control supports the Indian claim to sovereignty 
of the disputed areas. The Chinese assertion that no valid boundary 
agreements exist between India and China is not supportable. Our dis- 
cussion has shown that agreements were made with respect to most paris 
of the boundary and that they were initially valid and continue to be 
valid. They therefore serve as the most persuasive proof of the existence 
and location of the India-China border. Furthermore, in conformity with 
the traditional view, the boundary in most part follows ‘‘natural’’ or geo- 

graphic features. Finally, through conduct, manifesting at times dis- 

tinctive, positive acceptance and at other times significant silence and ab- 
sence of protest, China has accepted and acquiesced in the entire boundary 
as it is asserted by India. In sum, all the relevant principles of con- 
temporary international law, whether taken severally or in aggregate, 
would appear to establish the continuing sovereignty of India in the areas 
now demanded by the Chinese. 


w 


_ EDITORIAL COMMENT 


PROBLEMS OF INTERNATIONAL ADJUDICATION AND COMPLIANCE WITH 
INTERNATIONAL LAW: SOME SIMPLE SOLUTIONS 


The present writer had the opportunity of attending discussions relating 
to the concern widely held about the prospects for the settlement of inter- 
nationél disputes through judicial procedures and, more particularly, 
` through the International Court of Justice. Participants included leading 
scholars and practitioners. The group seemed more impressed with the 
difficulties than the possibilities of making the Court a more effective 
instrument or, in the words of the Institute of International Law, of con- 
sidering reference of disputes to the Court or another adjudicative instance 
as ‘‘a normal method of settlement of legal disputes.” * The participants 
certainly did not see any easy solution for what has been ceseribed as the 
crisis of confidence in the Court. 

The American Society of International Law at its 1964 Annual Meeting 
approached the problem in a wider perspective by exploring a variety of 
ways and means for ‘‘Causing Compliance with International Law.’’ 
Professor Richard Falk, in opening the debate, stressed the limited rôle 
of international adjudication and, as to the future, was of the opinion 
that ‘‘the rôle of courts will remain marginal as long as the nation state 
continues to be the pre-eminent center of power and loyalty in world 
politics.” 3 In discussing the rôle of experts in providing authoritative 
guidance, he seemed to deplore the display, in connection with the United 
States quarantine in the crisis over Soviet missiles in Cuba in the fall of 
1962, ‘‘of national patriotism at the expense of scholarly detachment.” + 
Professor Julius Stone formulated nine canons of realism and urged, 
among other things, that low-level disputes with respect to which reasonably 
certain rules of international law exist or are believed to exist, should be 
steered in the direction of the International Court of Justice or some 
other judicial institutions. Professor Louis Sohn submitted suggestions for 
‘‘fractionating the obligation to go to the Court” by permitting and per- 
suading states to be more discriminating in accepting the compulsory 
jurisdiction of the Court pursuant to Article 36 of the Statute. The point 
of his proposal was that states might not wish to expose themselves to an 
unlimited range of legal disputes but might be more inclixed to take the 
risk in specified areas, of which he listed 30, beginning with recognition 


1 Resolution adopted at the Neuchatel Session in 1959, 54 A.J.I.L. 186 (1960). 

2 For some constructive suggestions for opening up a wider range af oo and 
remedies, see Jenks, The Prospects of International Adjudication, Ch. 3.°: 

$1964 Proceedings, American Society of International Law 3. 

4 Ibid. at 5. He expressed a similar sentiment in ‘‘The Adequacy of eee 
Theories in International Law—Gaps in Legal Thinking,’’ 50 Virginia Law Review 
231-265, at 236 (1964). The essays to which he referred appeared in the July, 1963, 
issue of this JOURNAL and elsewhere. 5 Proceedings at 28. 
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of states and ending with expulsion of aliens. The list was, of course, 
tentative and by no means exhaustive.© This proposal requires no change 
in the Statute but merely a rational use of the faculty open to states under 
Article 36 to formulate reservations ratione materiae. Professor Stone 
doubted that there was ‘‘much to be gained by a kind of ‘supermarket’ 
selling approach.’’* As other approaches have not met with overwhelming 
success so far, there can be no harm in suggesting or, more correctly, calling 
the attention of the states to the flexibility which is inherent in the present 
system of Article 36. In any event, Professor Stone was unfair in at- 
tributing to Professor Sohn a ‘‘supermarket’’ mentality; Professor Sohn 
described his approach as the ‘‘smérgasbord’’ approach, hoping that states 
might be tempted to ‘‘nibble here and there.’’® Bon appétit! 

A. sort of break-through was achieved by Professor Roger Fisher. He 
proposes a ‘‘post-decisional veto,’’ that is, the right, to be defined and ecir- 
cumscribed, to refuse or suspend or postpone—it is not clear which—the 
execution of a judgment of the Court as an inducement for accepting the 
compulsory jurisdiction of the Court. In the case of the United States, 
the Connally Amendment might be repealed and in its place the United 
States might reserve the right to suspend the binding force of the judg- 
ment.® <A. reservation of this sort ‘‘appears less damaging than the 
Connally Amendment,’’ and it seems clear, to Professor Fisher at any 
rate,” that ‘‘some such reservation would make third-party settlement 
more acceptable both to the United States and to other governments as 
well.’’+4 This is an unverified and, one must add hopefully, unverifiable 
proposition. The Connally Amendment did not produce any benefits for 
the United States; it backfired on the one occasion when the United States 
appeared before the Court as plaintiff against Bulgaria,” as it had back- 
fired against France in the Norwegian Loans ease. If its purpose was to 
elose the Court to the United States, it achieved this end extremely 
well. As to the proposed veto with respect to the binding force of the 
Court’s judgment, there can be little doubt that it would operate in the 
same way and with the identice effect: to close the Court to the United 
States. For it can hardly be imagined that any state would go to the 
trouble of accepting the challenge of the United States or of challenging it 
to have the Court adjudicate a dispute, to the expense and formidable 
effort of preparing the memorials and plead orally, if the end result, the 
judgment, could be vetoed by the United States. The principle of 
reciprocity, moreover, would operate here as it does with respect to 
other reservations. 


6 Ibid. 131-136. 7 Ibid. at 141. 

8 Ibid. at 136. 

ə Ibid. at 129, where the rough draft of the proposed reservation will be found. 

10 And to Professor Stone as well, who commented: ‘‘when paper promises of com- 
plianee could not in the nature of things be enforced, we might well promote organie 
growth of procedural solutions by admitting the right of veto.’’ Ibid. at 141. 

11 Ibid. at 129. 

12 See this writer’s ‘‘ Bulgaria Invokes the Connally Amendment,’’ 56 A.J.LL. 357- 
382 (1962). 
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The foregoing assumes that a reservation of the sort proposed by Pro- 
fessor Fisher could validly be made. This point, and it is a crucial one, 
is not elaborated beyond asserting that an amendment to the Statute might 
be required ‘‘to give the deferdant government some residual immunity 
if the (sic!) worst came to the worst’’ or the attachment of a reserva- 
tion to the jurisdiction of the Court. The veto, however, could surely 
not be regarded as a reservation to the jurisdiction of the Court. It 
would have no connection with Article 36 of the Court’s Statute, unless 
the concept of jurisdiction were to undergo drastic surgery. Nor could 
the desired result be achieved ty an amendment of the Statute, although, 
if the binding force of judgments were to be abolished, consequential 
changes might have to be made in the wording of some articles, notably 
Articles 59 and 60 of the Statute. This observation leaves aside the 
problem of extending the post-decisional veto to the execution of judg- 
ments. Here again, consequential changes would be required. The pro- 
posed reservation would have to be attached, it is submitted, to Article 
94, paragraph 1, of the Charter. This purpose could be achieved only by 
the process of amendment, sinc3 the procedure of making reservations to 
the Charter even under the assumption that it could have been validly 
effected, is, of course, no longer évailable to Members of the United Nations. 

As indicated above, it is not clear what precisely Professor Fisher has 
in mind. Im several passages ne argues that it would be easier for the 
United States to accept the compulsory jurisdiction of the Court, if it 
were given ‘‘some kind of veto >ver decisions of the Court after they had 
been made,” ** that other governments would be in the same position if each 
nation were given ‘‘a legal ‘out’ if it finds itself confronted with a decision 
that it then considers unacceptable,” 14 and that ‘‘giving governments a 
right of some kind to reject en international decision is not a drastic 
step.” 15 This writer believes tiat it would be a very drastic step indeed, 
for it would involve an attack on a firmly established principle of customary 
as well as conventional international law. Tampering with the binding 
force cf judgments would undermine the foundation on which the whole 
structure of international adjucication rests. 

Assuming that what is propos2d relates not to the validity of judgments 
but to their execution, one is forced to ask whether the reservation is 
necessary. The execution of judgments belongs to what Rosenne calls the 
‘‘nost-adjudicative phase*’?* of the judicial process and finds its place in 
the political realm. In tae systəm of the United Nations the execution of 
judgments is entrusted to a political organ, the Security Council, pursuant 
to Article 94(2). Insofar as the United States is concerned, it is fully 
in position to prevent any action, whether recommendatory or decisional, 
which it considers inimical to its interests by the exercise of its veto 
power.?? If the question of the non-execution of a judgment were raised 

13 Ibid. at 124. Italics supplied. 14 Ibid. 


15 Ibid. Italies supplied. 
16 Rosanne, The International Court of Justice at 73 f. and 108; and Jenks, op. cit. 


at 667. 
17 This point is considered in greater detail by Rosenne, ibid. at 107 f, 
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in another organ, say, the General Assembly, the situation might be 
different, as no veto would protect the United States there. The Se- 
curity Council, given the deliberate ambiguity of Article 94, paragraph 2, 
is not limited to recommending or deciding automatically action to enforce 
the judgment, if not barred by a veto, but may, without casting doubt on 
the res judicata, make recommendations or decisions which ‘‘at most have 
a suspensive or moratory effect on the judgment.’’?® Thus, if no more 
than a suspension were the object, it could well be achieved without an 
amendment to the Charter. But it would be the international community 
acting through the Security Council which would have to be convinced that 
a suspension or moratorium is in the general interest rather than in the 
particular interest of a Member. 

A recommendation or decision under Article 94, paragraph 2, could be 
frustrated by any of the permanent members of the Security Council, 
though it could not be so frustrated in the General Assembly. In the 
latter case there might be the difficulty of securing the necessary majority, 
which may not be an easy task. The object of the proposed reservation 
thus becomes clear: to secure for the United States or for all Members a 
unilateral veto regardless of the general interest in the execution or sus- 
pension of the judgment. This would be as self-judging a reservation as is 
the Connally Amendment and, since it could conceivably be invoked for 
self-seeking interests, it might be detrimental to the moderate degree of 
stability and order which exists currently, and resisted on this ground. 
In this writer’s view it should be resisted. Surely the United States is 
not in need of more protection from international law than it already 
enjoys. Be that as it may, the proposed post-judgment veto, contrary to 
the view that it ‘‘should increase the normal pattern of complianee,’’ ?° 
seems irrelevant to the problem of compliance with international law. 

The rationale behind this veto, however, is relevant. ‘‘Providing a 
legal right of rejection,’’ argues Professor Fisher, ‘‘in large part simply 
confirms the practical power of non-compliance that already exists.” 74 
The thought is to reduce ‘‘the gap between the rules about power and the 
power itself,’’ for 


As long as national governments have an undoubted physical power 
of frustration of an international decision, we will, I believe, develop 
more effective legal machinery if we recognize that fact and define 
substantive and procedural limits upon that power of frustration than 
if we pretend it did not exist. The power of words is great, but not 
so great as to abolish the power of political review of judicial 
decisions.*” 


As has been shown, the power of political review of the consequences of 
judicial decisions is available, but the postulated power of political review 
of the judicial decisions is something else, for it deprives such decisions of 


- 18 Cf. Rosenne, ibid. at 108. 19 Rosenne, 7bid. at 109, 
20 Fisher, loc. cit. at 126. 21 Ibid, at 124, 
22 Ibid. at 129. teal 
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their legal.character as res judicata. There is, however, for anyone con- 
cerned with securing compliance with law or, more especially, international 
law, a clear indication of the way to handle this problem. 

Clearly by reducing the gap between what individuals or states can 
actually do and what the law requires them to do or prohibits them from 
doing, the problem of compliance could be simplified or totally eliminated. 
This has not been the path of the law. For, as reported in Scriptures, 
Cain was punished for the slaying of Abel. If there were no law at all, 
there would be total compliance, a condition usually described as anarchy. 
And if there were very little law, there would be some compliance and, 
hopefully, a little less anarchy, and so on until the point is reached where 
the creation of more law would become counterproductive. In other words, 
compliance appears as a function of the quantity and quality of law in 
society, be it national or international, and of the number, character and 
quality of decision-makers. It is also a function of the organization for 
the application, enforcement and change of law, all of which are rudi- 
mentary in the extreme in the international society. Since the prospects 
for making this organization more effective are very slim indeed, those 
who are preoccupied with the problem of compliance must concern them- 
selves with the quantity and quality of existing international law. The 
prospects for improving its quality are not very bright, and they become 
dimmer with the reduction in the use of the judicial function. The con- 
tribution which the United Nations has made or may make is not negligible 
but insufficient. More and speedier progress could be made by reducing 
the quantity of law: less law, less violation of law, more compliance. This 
could be done by outright repeal of those parts of the Charter where the 
gap between norm and performance has become conspicuous or by the more 
tortuous path of interpretation. Progress in this direction has been quite 
remarkable. 

As Professor Sohn said, we would be more realistic and wiser if we 
would ‘‘elevate our sights a little lower.’’?* The practical way to ac- 
complish this is to beat a retreat from the Charter to the 19th century, 
which was wise enough to let the states have the freedom to use force, 
war or arbitration as interchangeable mstruments of national policy. The 
attempts to limit this freedom through the League of Nations Covenant, 
the Kellogg-Briand Pact and currently the United Nations Charter, have 
largely failed and there is some pressure to argue the limitation away. - 
Professor Stone, agreeing with Dean Acheson, said that surely ‘‘the 
survival of states is not a matter of law.’’** This sounds realistic enough 
but, in the context in which Dean Acheson used these words, they may have 
related to Article 51 of the Charter, which safeguards the right of self- 
defense against armed attack. But in the Cuban crisis there was no armed 
attack and yet the survival of the United States was believed to be at stake. 
Dean Acheson and Stone then read the Charter, including Articles 2, 
paragraph 4, and 51, as not limiting the ‘‘residual power’’ of Members to 


23 Ibid. at 131. 
24 Ibid. at 27. Mr. Acheson’s remarks will be found on p. 14 of the 1963 Proceedings. 
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take any measures in self-defense if and when their survival, in their 
judgment, of course, is at stake. This seems entirely plausible in the 
context of the Cuban crisis, and is good 19th-century doctrine. But how 
about other contexts? Should a state, a weaker and smaller state, sub- 
ordinate its political, economic and social well-being to the observance of 
those rules of international law which deal with the use of force, ex- 
propriation or state succession? Why should they be expected to be 
temperate and ‘‘promote by example a spirit of compliance with inter- 
national law’? Should not rather the well-established, well-to-do and 
well-protected state set this example? Should not compliance with inter- 
national law, like charity, begin at home? 

The result so easily obtained by Dean Acheson and Stone ean be achieved 
slightly more laboriously, but only slightly so, by a suitable method of 
interpretation. Thus, Professor McDougal, in the context of the Cuban 
erisis, contends that 


nothing in the ‘‘plain and natural meaning’’ of the words of the 
Charter requires an interpretation that Article 51 restricts the 
customary right of self-defense. The proponents of such an interpre- 
tation substitute for the words ‘‘if an armed attack oceurs’’ the very 
different words ‘‘if, and only if, an armed attack oceurs.’’ 78 


The principle of interpretation applied by Professor McDougal, which 
might be called the ‘‘negative plain meaning’’ principle, opens up old 
vistas—the 19th century—as well as new ones. It could be applied to 
many articles of the Charter as well as to treaties generally and precepts 
of customary international law. However, it may be questioned whether 
the ‘‘fallacy of word-juggling’’*’ is within the reserved domain of the 
proponents of the ‘‘positive plain meaning’’ principle, for it would seem 
that the ‘‘negative plain meaning’’ method involves some word-juggling 
too. This will be seen from the following comparisons of the two versions 
of Article 51 in which A refers to the former, and B to the latter method: 


A: if, ‘‘and only if,” an armed attack occurs. 
B: if, ‘‘but not only if,’’ an armed attack occurs. 


+ 


Some other comparisons may illustrate the versatility of the method : 


Article 51. A: if an armed attack ‘occurs ‘‘only’’ against a Mem- 
ber. 
| B: if an armed attack occurs “‘but not only” against a 
Member. 
Article 1, par. 1. A: to take ‘‘only’’ effective collective measures. 
B: to take ‘‘not only’’ effective collective meas- 
ures.*8 


25 Stone, 1964 Proceedings, American Society of International Law at 31. 

26‘*The Soviet-Cuban Quarantine and Self-Defense,” 57 A.J.I.L. 597-604, at 600 
(1963). 27 Ibid, 

28 (í Only’? and ‘*not only’? may modify ‘‘collective’’ or ‘‘effective’’ as desired, 
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Article 2, par. 8. A: settle international disputes ‘‘only’’ by peace- 
ful means. 
B: settle international disputes ‘‘not only” by 
peacezul means. 
Article 2, par. 4. A: All members shall ‘‘always’’ refrain . . . from 
the threat or use of force. 
B: All members shall ‘‘not always” refrain... . 
Article 58, par. 1. A: But no enforcement action shall be taken 
without the ‘‘prior’’ authorization ... 
B: But (no) enforcement action shall be taken 
‘with or without’’ ‘‘prior or subsequent or 
no” authorization... | 


Examples could be multipliad, but it is hoped the usefulness and versatility 
of the ‘‘negative plain meaning’’ method has been sufficiently demonstrated. 
Insofar as the particular case of the Soviet-Cuban quarantine is concerned, 
the difference between Stone, Acheson and McDougal seems to boil down 
to this: Stone and Acheson simply deny that there was any applicable 
law or that Article 51 governed the situation, whereas McDougal accepts 
the applicability of Article 51 and maintains that the action was in con- 
formity with, or, at the very least, not contrary to Article 51 as interpreted 
in accordance with the ‘‘negative plain meaning’’ canon. 

In case there should be precepts of customary or conventional law which 
are quite intractable and resistant to any of the above methods, still an- 
other more dependable and comprehensive principle or canon could be 
envisaged. It could be formulated, quite tentatively, as follows: Every 
precept shall mean what it plainly says (‘‘positive plain meaning’’ prin- 
ciple), what it plainly does not say (‘‘negative plain meaning’’ principle), 
as well as its opposite (‘‘opposite plain: meaning’’ principle), and no 
precept shall be deemed to curtail the residual power of a state to take 
limited, moderate and necessary measures which in its judgment (‘‘auto- 
interpretation’’ principle) are best calculated to promote or ensure its 
national survival (‘‘survival’’ principle). This comprehensive rule could, 
naturally, be refined and improved. It would, of course, be understood 
that every state acts at its peril and, therefore, smaller and weaker states 
should use it with caution lest thay be aceused of flouting international 
law and punished to boot. There is still a good deal of vitality in the 
Roman adage: Quod licet Jovi non licet Bovi. The recognition of the 
power factor might thus appear to run counter to the principle of sovereign 
equality enshrined in the Charter. But every student knows that this 
principle has been and continues fo be a legal fiction and, moreover, the 
problem here is no problem in reelity, if the ‘‘negative plain meaning’’ 
principle is applied. 

Another example will illustrate the use to which this principle can 
usefully be put. The Test Ban Treaty, which Professor Fisher commends 
as an example of legal regulation and therefore limitation of the power of 
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states to frustrate a treaty,” provides in Article IV: 


Each Party shall in exercising its national sovereignty have the right 
to withdraw from the Treaty if it decides that extraordinary events, 
related to the subject matter of this Treaty, have jeopardized the su- 
preme interests of its country. It shall give notice of such with- 
drawal to all other Parties to the Treaty three months in advance. 

Now, the ‘‘positive plain meaning’’ principle yields the obvious re- 
sults: There must be extraordinary events, there must be a jeopardy to 
the supreme interests—a rather awkward substitute for the well-known 
vital interests—and there must be three months’ notice. This reading 
interpolates the word ‘‘only’’ in the first sentence thus: ‘“‘Each Party 

. only if it decides.’’ It is plain that ‘‘only’’ is not in the text and 
therefore the right to withdraw from the Treaty cannot be limited to the 
stated circumstances (‘‘negative plain meaning’’ principle), and can be 
exercised in other circumstances as well. The second sentence could be 
considered as somewhat intractable. But the ‘‘opposite plain meaning’’ 
principle clearly eliminates the requirement of three months’ notice. 
Q.E.D. Moreover, this requirement is nonsensical in any event and falls 
to the ground simply when subjected tc the venerable principles that an 
‘‘absurd’’ meaning should not be attributed to a treaty provision, that 
every provision should be interpreted in the context in which it appears, 
and that the major purpose should be effectuated. It is absurd to assume 
that a party will know three months in advance that ‘‘extraordinary 
events” are about to occur, as it is in the nature of such events that they 
arrive habitually unheralded; the provision clearly recognizes that the 
“supreme interests” of the party must be safeguarded; the treaty should, 
then, be so interpreted as to carry forward this objective, and, therefore, 
the requirement of three months’ notice is no requirement at all, but 
plainly a drafting error. One might end this little but instructive exercise 
with the query: To what do the words ‘‘in advance’’ refer? To the 
extraordinary events? Or to the withdrawal? A good draftsman was 
obviously conspicuous by his absence in the drafting of this treaty. Or 
was the English text of this clause penned by a Russian? 

The principles briefly sketched above present, it is believed, an at- 
tractive smörgåsbord for experts eager to interpret international law. 
It must be conceded, however, that they lend themselves to abuse. Conse- 
quently, in order to prevent nibbling by unauthorized persons such as, for 
instance, Soviet experts, some precautions will have to be taken. This 
matter, fortunately, appears to be outside the purview of the present paper. 

It has so far been assumed that by dint of one principle of interpreta- 
tion or another, it will be possible to arrive at a clear-cut conclusion 
whether, given a certain set of facts and the validity of the applicable rule, 
a state’s conduct has or has not compliec with the posited rules. However, 
scholars do not necessarily have to assume the rôle of judges sitting in 
adversary proceedings who must uphold or reject the contentions of the 
parties. They might be better off to play a more discreet rôle. This has 

29 Fisher, 1964 Proceedings, American Society of International Law at 125. 
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indeed been proposed by Professor Falk, who suggested that, rather than 
to ‘‘dichotomize inquiry,’’ it weuld be 


better to think of compliance as a position on a spectrum, rather than 
as a two-way switch that is either on or off; if we adopt the idea of a 
spectrum, then legality is a matter of degree varying with the cireum- 
stances of the case.?? 


Leaving on one side the ‘‘two-way switch’’ in view of the present 
writer’s complete ignorance of electronics, Professor Falk’s proposal is 
entirely in line with modern trends in theorizing about international rela- 
tions to think in terms of a continuum or spectrum. It is cartainly proper 
for experts, as suggested above, to refrain from formulating conclusions 
and to present, as Professor Falk suggests, arguments pro and con, to 
dispense praise for restraint, moderation, et cetera. All this, it is felt, 
is no argument in favor of the spectrum approach. Presumably at one 
side of the spectrum would be compliance and-at the other, non-compli- 
ance, and the conduct of states, whether in a crisis or not, would be placed 
at or somewhere between the poles, in the grey area. But, unfortunately, 
legality like virtue is not a matter of degree. One can sympathize with 
the fallen damsel and stress the ‘‘unfortunate misfortune’’ in which she 
found kerself when she fell, but fall she did. So, mutatis mutandis, it is 
with state conduct. If the United States quarantine is considered as a 
reprisal, it must be tested for its legality in the light of the applicable law. 
Leaving out of consideration the question whether reprisals are or are not 
compatible with the Charter, it would be relevant to consider the question 
of summation, proportionality, et. cetera, as was done in the Nawlilaa case. 
But the condition sine qua non of compliance with international law would 
be a prior illegal act on the part of the Soviet Union. What this act 
was, has never, to this writer’s knowledge, been clearly stated, and it is at 
least doubtful whether President Kennedy construed the Soviet Union’s 
conduct as illegal rather than dangerous to the security of the United 
States. 

On the other hand, if the United States quarantine is regarded as a 
measure of self-defense, its conZormity with international law must be 
tested in the light of the Charter, or if the Charter does not apply, in the 
light of customary international law. If the Charter did not prohibit self- 
defense in circumstances other than armed attack, the United States’ con- 
duct ab initio was lawful. This initial lawfulness might have been marred 
by excessive action, et cetera. Here all the aspects of the United States’ 
action, such as moderation, proportionality, et cetera, become relevant if, 
accordirg to customary international law, these factors are relevant. If 
they are relevant, then the action was lawful initially as well as throughout. 
The second hypothesis would be that the Charter intended to prohibit 
resort tc self-defense except in case of armed attack. In view of the abuses 
committed in the name of self-defense or self-help,*4 and in view of the 
plain meaning of Article 2, paragraph 4, and Article 51 (“positive 


30 Ibid. at 5. 
81 See Corfu Channel case, [1949] I.0.J. Rep. 4, at 35. 
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plain meaning’’ principle), a strong argument could be made in favor of 
the second hypothesis. For proponents of this construction the spectrum 
is no help. They must make up their minds. And considerations of 
moderation, et cetera, may sweeten the pill, but they have no other choice 
but to swallow it. Apart from an exegesis of the Charter, past precedents, 
including the Anglo-French action in Suez in 1956, would have to be 
examined to discover any light which they might shed for the proper con- 
struction of the Charter. 

Loyalty to his country may cloud the expert’s impartiality. Even in a 
free society this may be so. The government’s rôle as a dispenser of awards 
and the society’s mark of approval or disapproval are factors which may 
or may not be relevant. But in a free society, at any rate, silence is an 
acceptable option. There is no reason to assume, however, that ‘‘neutral 
experts” 8? are in fact more impartial than national experts. They may be 
free from bias where interests of their own country are not directly in- 
volved. But in this age of interdependence this cannot be taken for 
granted. And surely there is no reason to assume that they are better 
versed in international law than national experts. It all hinges on the 
quality of their legal opinion. 

Preoccupation with legal issues carries with it the risk of overlooking 
the need for weighing political actions and conceivable alternatives, of 
concentrating on the issue at hand and disregarding its political or eco- 
nomic antecedents. It may be inevitable to consider the legal aspects of 
the Bay of Pigs operation or the Cuban quarantine or the incidents in 
the Gulf of Tonkin, but the political factors and motivations may be just 
as relevant even for international lawyers. They cannot be divorced from 
the perennial confrontation known as the Cold War a its corrosive 
impact on compliance with international law. 

In any event, it may be safely suggested, whatever experts think or say 
or, according to Professor Falk, should think or say about compliance, 
does not alter the legal aspects of a case. Experts do not pronounce 
authoritative interpretations of international law, even though they may 
flatter themselves of so doing. The attitude of the state or states involved 
is decidedly more relevant for determining compliance or non-compliance. 
Unless they reach an agreement, there is a stand-off: one auto-interpreta- 
tion faces the other and neither is authoritative for or binding upon the 
other. Acquiescence in a political claim does not produce a rule of law 
any more than the formulation of a political claim is necessarily evidence 
of a stand on the relevant rules of law. And currently experts and gov- 
ernments seem to have at least one position in common, namely, that it is 
more prudent to keep a dispute out of court than to run the risk of an 
authoritative but perhaps unfavorable interpretation. 

It has been noted above that compliance is a function of the quantity and 
quality of law, of the capabilities of decision-makers, et cetera. Govern- 
ments in their Jawmaking activities sometimes display excessive concern 
with the problem of compliance, as for instance in connection with the 
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‘‘self-enforcing’’ Test Ban Treaty. On other occasions they seem to re- -` 
spond with almost excessive abandon to pressures of interest groups or of 
public opinion. The desire to banish war and the use of force and even 
the threat of force was ro doubt one of those ‘‘idealistic’’ motifs in 
drafting the Charter and other instruments as well. But are the states 
and their citizens ready for a warless world? Or will they have to pass 
through a lawless world before they start building a warless world? If 
Articles 2, paragraph 4, 51 and 55 had not been written into the Charter, 
there would have been less controversy and less pressure to find compliance 
with the law. There is some international law which, even under optimistic 
assumptions, can hardly be made to work in contemporary international 
politics. 

Compliance with international law is also, though to a lesser extent, a 
function of the experts. At this point of history, experts may do more 
harm than good to international lew as a form of, or stage in, the regula- 
tion of international relations, if they formulate in universal terms propo- 
sitions intended to deal with particular situations. They may produce 
nothing but a boomerang effect, and add a dubious case of compliance with 
the law to another. The cause of compliance is not likely to be advanced 
by doctrines which achieve no more than to plaster over instances of non- 
compliance. Nor will it ba promoted by proposals for ‘‘planned non- 
compliance’’ or ‘‘built-in non-compliance’’ with judgments of international 
tribunals. It is far better, in this writer’s view, to let international 
adjudication advance at the current snail’s pace than to attempt to speed 
it forward by such means. The result could only be a setback. The 
existing procedures and remedies as indicated above are a sufficient politi- 
eal protection against an abuse of the judicial power, which moreover is 
wholly speculative. If governments feel insufficiently protected, let them 
‘get up an appeals tribunal to give them the desired judicial guarantees. 
It is illusory in the extreme to pretend that compliance with international 
law by one skillful device cr another can be made a painless affair, like 
the promise of the school book, French Without Tears, or of its French 
equivalent, Rire et Apprendre. Governments may try to get something 
for nothing but they know that such gains are apt to be short-lived. In 
the long run they will be as they have been in the past, inimical to progress 
in developing the modicum of order and stability that is compatible with 
an international law built on and around the sovereignty of states. 

Consistency need not be a virtue in national decision-makers, but inde- 
pendent experts may do more harm than good in throwing consistency to 
the winds. What is arguec on behalf of one country in the form of a 
general statement on international law must apply equally to all countries. 
Rules of interpretation used by one expert may obviously be used by an- 
other. To argue complementarity of rules in international law is hardly 
tenable. International law would not deserve even the courtesy title of 
‘‘system’’ if it accommodated at ane and the same time rules and their 
opposites. Unfortunately, in the art of interpretation this complementarity 
has been achieved: for any or many principles there is an opposite prin- 
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ciple and moreover there is no agreement as to which rule applies and 
when. The danger is not to be ruled out that, by the manipulation of these 
principles, the experts may successfully interpret international law away 
and find themselves face to face with Le Néant. 

Leo Gross 


CO-EXISTENCE LAW BOWS OUT 


An item entitled ‘‘ Juridical Aspects of Peaceful Coexistence”? stood on 
the agenda of the International Law Association for eight years. At 
Tokyo in August, 1964, it was removed, and the committee charged with 
its study during the preceding years was given a new name. It became 
the ‘‘Committee on Principles of International Security and Cooperation.’’ 1 

With this change the International Law Association follows the lead of 
U.N.E.S.C.O. and of the United Nations. The former’s General Con- 
ference of 1954 chose ‘‘peaceful co-operation’’ as the aim of its research 
rather than ‘‘peaceful co-existence’’ when the matter was broached by an 
Indian resolution.2 The latter once undertook a search for juridical as- 
pects of peaceful co-existence, but substituted a study of the law of ‘‘ peace- 
ful relations and co-operation among states’’ in 1961.4 The Tokyo de- 
cision leaves ‘‘peaceful co-existence’’ as an agenda item only in two 
prominent organizations. One is the Conference of Non-Aligned Nations, 
which ineluded the subject on its agenda for its Cairo meeting of October, 
1964. The other is the non-governmental International Association of 
Democratice Lawyers which last met in Budapest in April, 1964. 

Can the Tokyo decision be interpreted as more than a new move in 
a wide-ranging dispute over terminology? Members present from the 
branches of the International Law Association in North America, Western 
Europe and the rim of the Pacific thought that the change was of sub- 
stantive significance. Eastern European branches came prepared to ac- 
cept the change as part of a compromise, for they knew that the pressure 
was strong for a change. An American Branch report had placed before 
the meeting, as it had on each of three previous occasions, a plea for a 
change.* The Americans argued that ‘‘peaceful co-existence’’ as a subject 
of study had two disadvantages: it was obscure, and if it meant anything, 
it was an inadequate aim for research by international lawyers. Obscurity 
stemmed from a wide variety of usage, from a 1954 treaty between India 
and the Chinese People’s Republic over the status of Tibet, a foreign 
policy aim of the Afro-Asian countries set forth in the Bandoeng Declara- 
tion of 1955 in apparent emulation of Buddhism’s Pancha Shila, a declara- 


1 The record is in process of assembly and will appear as International Law Associa- 
tion, Report of the Fifty-First Conference, Tokyo. 

2 For an account of this episode, see John N. Hazard, ‘‘Legal Research on ‘Peace- 
ful Coexistence’,’?? 51 A.J.LL. 63 (1957). 

3 See U.N. Doc. 4/5036, Dee. 15, 1861. Report of the Sixth Committee. 

4See Proceedings and Committee Reports of the American Branch of the Interna- 
tional Law Association 1963-1964 (New York, 1964) 83-88. Prior reports appear 
ibid. 1957-1958 (New York, 1958) 85-94, and 1961-1962 (New York, 1962) 72-77. 
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tion of foreign policy goals in the prograra of the Communist Party of the 
Soviet Union as adopted in 1961, and as the purpose of apartheid in the 
Union of South Africa. Even if its meaning were limited to usage by the 
Marxist-oriented states which had used it most frequently, there had been 
charges hurled at the Chinese People’s Republic by the heads of the 
U.S.S.R. that the concept was being abused. In short, who could tell 
just what ‘‘ peaceful co-existence’ was intended to mean as a policy goal? 

Furthar, if the words can be taken as meaning what the dictionaries 
say, they have a connotation in English, and in other languages as well, 
of ‘‘armistice’’ in state relations rather than co-operation to overcome ten- 
sions. The words seem to look to the ultimate resumption of hostilities, 
to a final victory of one system over another with the extermination of the 
loser. There is no suggestion that a goal of peaceful co-existence means 
acceptance of the perpetual righs of all to live in peace with neighbors 
while maintaining quite different social, economic, religious or other 
strongly held predilections. 

Finally, the term is used in some of the developing states as shorthand 
for eomplete rejection of all elements of traditional international law in 
favor of a ‘‘new’’ law. For some delegates speaking in the United Nations 
the ‘‘new’’ law must be wholly new, while for others it may contain some 
elements of the old, but only if those elements have been specifically ac- 
cepted by an international conference summoned for their reconsideration. 

Factors such as these had played a part in the decision of a majority 
of the Member states of the United Nations to reject the term ‘‘peaceful 
co-existence’’ as the subject of legal study in 1961. The arguments aired 
in the United Nations were in the minds of many of the individuals voting 
in Tokyo, but there was a difference. This lay primarily in the emphasis 
to be given different factors, and it sprang from the nature of membership 
in the International Law Association. Individuals appear at its congresses 
not as representatives of their states nor even of national branches of the 
Association, but as individual scholars. This tends to reduce political 
considerétions, although it does not eliminate them, and to push to the 
forefront. humanitarian considerations regardless of preferences of foreign 
offices for one or another position. 

The humdnitarian considerations at Tokyo were compelling for many 
delegates. These individuals could not conceive of supporting by indi- 
rection, through a choice of words describing the work of a committee, a: 
concept of incompatibility between social, economic or religious positions 
so great as to permit of resclution only through the victory of one over the 
other. Nagasaki and Hiroshima were too close to forget. Although the 
Soviet member of the Associaticn’s committee had kept assuring his col- 
leagues in print and orally that ‘‘pveaceful co-existence’? meant not a state 
of armistice in a continuing struggle but required for its realization active 
efforts at co-operation in the interest of lasting world peace, he was not 
convincing. His readers may have been choking at straws, yet they drew 
a distinction between long-lasting armistice maintained by active co-opera- 
tion, anc a goal of co-operation leading to an end of struggle through 
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mutual toleration. They found reason for their insistence in the record of 
recent years in various parts of the world committed to a policy of 
peaceful co-existence, for there has been no peace. 

The Tokyo resolution was the result of compromise. There was a stick- 
ing point in addition to the name of the committee on which the pro- 
ponents of peaceful co-existence were prepared to yield. It was the 
barrier created by fear lest the work of the Association’s committee as set 
forth in its list of sixteen principles of peaceful co-existence in dogmatic 
form be understood as creating the basis for ‘‘new’’ law. 

To meet this objection, the compromise formula declared that the 
change in name was made ‘‘without prejudging the issue of the definitive 
character of the list of principles contained [in the committee’s report] 
or the question whether these principles shall be deemed to be juridical 
principles of peaceful coexistence or principles of international law.’’ 
In this way any pronouncement as to whether ‘‘new’’ law was being brought 
into being was avoided, and proponents of ‘‘peaceful co-existence’’ could 
continue to call them what they willed, while the rest of the world could 
think of them as burning problems in the field of traditional international 
law. The important consideration to most of those present in Tokyo was 
that the International Law Associaticn avoid giving its cachet to any 
theory that a wholly new system of legal restraints was in the making, 
having no regard to the past, and that it adopt no goals that could be in- 
terpreted as endorsement of the foreign policy of any state or group of 
states because of a similarity of terminology. 

To avoid misleading readers of the Association’s committee’s report who 
might otherwise assume that its sixteen principles constituted an ex- 
haustive catalogue of the essential elements of international law, whether 
interpreted as being old or new, the compromise formula ‘‘accepted’’ the 
committee’s report, but then proceeded to list only three items for current 
study, and these items were re-phrasec from the form in which they had 
appeared in the committee report. They were not called ‘‘principles’’ 
but obligations, which were to be made the object of profound and detailed 
study. This stilled the fears of the American Branch’s committee, which 
had feared that the form of the Association’s committee’s sixteen prin- 
ciples might suggest that the International Law Association was establish- 
ing a set of fundamentals, resembling those appearing in the Universal 
Declaration of Human Rights. If this were to happen, it could be ex- 
pected that the United Nations or other bodies would incorporate them in 
proclamations and disseminate them so widely that, like the Universal 
Declaration of Human Rights, they would be accepted as law by many who 
did not know their origin. To the American Branch the suggested prin- 
ciples had not been sufficiently considered to determine whether they 
represented the law or not. 

The opponents of the American Branch’s view on this matter saw no 
danger of such proclamation and misunderstanding. Perhaps they were 
right in thinking the fear exaggerated, but it persisted, nevertheless. The 
American Branch, to overcome its fear, had proposed in a draft resolution 
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included in its report a generalized statement of eight study subjects, 
phrased in such form as to avoid their interpretation as finally considered 
statements of principles of law. The compromise formula chose this ap- 
proach and cut the list to three. 

Looking back over the past eight years since the matter reached the 
agenda of the International Law Association, what has been established ? 
When Professor Milan Bartos of the Yugoslav Branch introduced the item 
at the Dubrovnik Conference of the Association in 1956, it was novel to 
many of his listeners, in spite of wide use of the term in Eastern Hurope.® 
In the spirit of Inquiry, the Westerners were persuaded to accept the idea, 
for Bartoš called for a ‘‘definition,’’ and no one could oppose an effort 
to define what seemed unclear. 

From the outset the merabers from the common law countries found the 
effort to define the concept in a few words difficult if not futile, although 
they tried to do so in Branch reports. Perhaps this was because of the 
common lawyer’s tradition of skepticism of synthetic conclusions and 
preference for precise sclution of concrete problems. The American 
Branch sought in the early days to determine what specific problems the 
proponents of the concept desired to consider and what they would propose 
in solution of those problems. In this spirit, the American Branch pro- 
posed in 1962, after failure of the effort to reach a simple definition, a 
list of priority items deemed important to the preservation of peace.® 
The U.S.S.R. Branch did likewise, except that its terminology was more 
generalized and seemed to the Americans to open up possibilities of con- 
duct that were unacceptable. The exchange had the advantage of ex- 
hibiting to the international lawyers of the world what was in the minds 
of two groups of legal scholars. That these statements were of some value 
was suggested by the fact that the Secretary General of the United Nations 
included them in his documentation for deliberations of the Sixth Com- 
mittee in 1963. In a sense they put concrete form to the concept of peace- 


ful co-existence. For example, the Soviet view portrayed the concrete - 


proposal of the ‘‘troika’’ as necessary to the structure of the Secretary 
Generalship of the United Nations. | 

Having clarified elements of the concept of peaceful co-existence beyond 
its committee’s earlier efforts to prepare definitions, the International Law 
Association’s Executive Council decided after the 1962 conference to follow 
the lead established by the United Nations. It selected some burning issues 
for further committee consideration, namely, the legal aspects of the 
emergence of new states into dependence, and the content of the legal 
rule of non-intervention in the internal affairs of other states; and it also 
authorized the committee to bring to Tokyo a list of principles or rules 


5 A suggestion as to possible motivation for introduction of the item has been made 
by Edward MeWhinney, ‘‘Peaceful Coexistence’? and Soviet-Western International 
Law 32 (Leyden, 1964). 

6 The operative provisions of the American and U.S.S.R. Branches’ drafts are set 
forth in John N. Hazard, ‘‘ Coexistence Codification Reconsidered,” 57 A.J... 88 at 
92-93 (1963). 
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of peaceful co-existence. It was this latter authorization which gave the 
committee a final chance to debate the issues between 1962 and 1964, and 
to bring in a report on which the Tokyo compromise was based. 

What is to be the future of the discussion within the International 
Law Association of a subject that has caused such division? The change 
in name of the committee reflects the sentiment and provides the key. 
Future study will relate to matters of security. This is represented by 
two of the items chosen for further study, namely, disarmament and use 
of force. Also there will be study of one subject relating to co-operation, 
namely, the peaceful settlement of disputes. Real problems can be ex- 
pected in each of these fields. 

Disarmament has been pressed as an item for study for several years 
by the president of the U.S.S.R. Branch. It has not previously been under- 
taken because many individuals have thought the International Law As- 
sociation incapable of coping with it. If the 18-Power Geneva Conference 
on Disarmament has found that the advice of scientists is necessary to 
consideration of the theme, how can the: International Law Association 
without scientists add anything to the subject? Further, if scientists can 
be induced to participate, can the International Law Association with its 
routine of biennial meetings and rather slow deliberations keep up with 
a subject that changes with each new scientific discovery? In short, can 
the International Law Association add anything to what is being at- 
tempted in Geneva? 

In contrast, the other two subjects ere well suited to a body of the 
character of the International Law Association. One has to do with ‘‘the 
obligation of States to refrain in their international relations from the 
threat or use of force against the territorial integrity or political inde- 
pendence of any State, or in any manner inconsistent with the purposes 
of the United Nations.’’ The other calls for examination of ‘‘the obliga- 
tion of States to settle their international disputes by peaceful means in 
such a manner that international peace and security, and justice, are not 
endangered.” 

The Chief Justice of the Supreme Court of Japan had opened the Tokyo 
conference with a plea to remove restraints on the jurisdiction of the 
International Court of Justice. A committee of the Association was 
considering at the Tokyo conference a proposal to achieve this end by 
stages rather than to require acceptance of the Optional Clause as a whole 
or nothing. Presumably, the subject tc be considered by the new Com- 
mittee on Security and Co-operation will be the development of means of 
settlement in addition to the International Court of Justice, for that matter 
continues to be the subject of stady in the older committee. There is 
much to be examined, notably the insistence of some states upon diplomatic 
negotiation as the principal means of settlement and certainly the pre- 
requisite to use of other means. While this may seem to be a truism if one 
considers international relations still to be in an early stage of develop- 
ment, there may be reason for change. The committee could consider 
whether the enormous discrepancy in power between great and small states, 
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especially the small states that are just emerging as developing economies, 
requirəs a new formula. It may be, as some small states have claimed in 
the United Nations, that diplomatie negotiations are inadequate to their 
needs. They argue that their sovereignty is endangered by pressures 
from large states, which tend to think that a request that a dispute be 
referred to arbitration or even mediation is a sign of hostility. It may be 
that the international ecmmunity should be required to come to the de- 
fense of the small states and to tell the large states thai it is an abuse 
of the concept of sovereignty to argue that no one can tell a large state 
how it ought to settle its disputes. The parallel of the municipal com- 
munity may now be compelling, for no neighbor is required to negotiate 
prior to taking a dispute to a municipal court. 

By far the most pressing matter given the new committee to study is the 
item pertaining to the threat or use of force against the territorial in- 
tegrity or political independence of any stata. The U.S.S.R. Branch 
brought to Tokyo a report by Professor S.V. Molodtsov requesting con- 
sideration of a treaty.” This treaty would implement the Soviet Govern- 
ment’s plea of January 4, 1964, for negotiation of ‘‘a solemn undertaking 
by all the signatory States not to resort to force for changing the existing 
State borders” and ‘‘an undertaking to resolve all territorial disputes 
solely by peaceful means, such as negotiation, mediation, conciliatory pro- 
cedure, and also other peaceful methods at the choice of the parties con- 
cerned in conformity with the Charter of the United Nations.’’ 

The International Law Association’s Tokyo resolution is framed in terms 
that suggest that it was designed to meet the plea in a measure, for it 
requests study of Just these issues. It leaves open the nature of the obli- 
gation and whether a treaty is to be suggested. Professor Molodtsov 
thought a treaty necessary, even though it would seem to be only re- 
affirmation of the obligation of the Charter of the United Nations. His 
arguments were two: that some authors have suggested that reprisals and 
even war are still possible under the Charter against a violator of a state’s 
rights, and this he thinks needs putting to rest. He also mentions the 
fact that not all states are bound by the Charter, and he names specifically 
Germany. Perhaps in view of subsequent Soviet charges that the People’s 
Republic of China was seeking to alter frontiers, he may also have been 
considering this state as well. 

Unquestionably the matter of frontiers deserves consideration, if only 
to determine whether the Charter’s obligation requires reafirmation. The 
issue has become clear with the Malaysian case. Do the Members of the 
United Nations think their obligation such as to require them to unite 
against a Member who admits violation of frontiers but claims justification? 
If Professor Molodtsov’s argument has qualifications which are unspoken, 
committee study could bring this out. The sooner this fact is on the 
table, the easier it will be to cope with it. Commissar Litvinov used to 

T Soviet Association of International Law, Committee on Peaceful Coexistence, Tokyo 


Conference (1964). Memorandum on Peaceful Setilemens of Territorial Disputes and 
Frontier Questions. Contributed by 8. V. Molodtsov (Moscow, 1964). 


1965] EDITORIAL COMMENT © 65 


tell the League of Nations in the mid-1930’s that ‘‘Peace is indivisible.’’ 
The International Law Association now has an opportunity to explore 
the concept of state sovereignty ard territorial integrity and to determine 
whether this concept protects only those who do not disagree with a 
neighbor’s demands, and against whom no charge of outside influence can 
be levied. If outside influence is to be the test, many states in the de- 
veloping parts of the world could be subjected to legally acceptable 
pressures from those who wish them to change their policies. Few de- 
veloping states have chosen to break all ties with larger states, some of 
which provide their economic and even military sustenance, and do so at 
the request of the smaller states exercising their sovereignty. 

Finally, the resolution of the Tokyo Conference calls for presentation 
to the organs of the United Nations of ‘‘the results at which the Inter- 
national Law Association has arrived since its conference in Dubrovnik in 
1956.’’ As a consulting non-governmental agency, the International Law 
Association has the right to make such a presentation. The only question 
is as to what the ‘‘record’’ means. In response to a question the com- 
mittee chairman assured the audience attending the discussion of the reso- 
lution that it meant the full record of eight years of work, not just the 
final resolution. If the Secretary General and his colleagues choose to 
examine the full record and to utilize it in their documentation for the 
Sixth Committee, it will be impossible to present a brief summary of a 
unanimous position. The fissures between the views of the various 
branches have been deep. A compromise has resulted, but it is only on 
the program of future work. Fundamental differences remain unresolved. 

The Secretary General could do little more in examining the record than 
conelude that no majority has agreed to the existence or even the progres- 
sive development of a law of peaceful co-existence. No one, even those 
who have pressed from Eastern Europe for a law of peaceful co-existence, 
sees the need for replacement of traditional international law in its en- 
tirety with ‘‘new’’ law. The majority has accepted the need for further 
study of the type conducted by the International Law Association for 
decades. These are issues requiring attention because of changing circum- 
stances, the most important being the emergence of a large number of 
new states. 

Fortunately the Tokyo Conference gave impetus to the establishment in 
Asia of several new branches of the Association and inspired old ones to 
greater activity. This activity will permit the incorporation within the 
committees of the Association of views not previously heard. In this de- 
velopment the International Law Association has gained strength. It 
can now begin to claim with some justification that it approaches the 
universal. Only the African states have yet to be heard from through 
their legal scholars. These have reason for interest since the International 
Law Association offers them a very special opportunity not provided by the 
United Nations. Members of the Association may speak without commit- 
ting the prestige of governments, and they may take positions dictated by 
humanitarian considerations rather than power politics which sometimes 
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creep into deliberations within the United Nations. This is an attraction 
to many scholars from the long-established states. It may also prove to be 
attractive to jurists from the developing nations as well. 

Joun N. HAZARD 


INTERNATIONAL LEGAL ORDER: 
ALWYN V. FREEMAN vs. MYRES S. McDOUGAL 


There is a tendency to discuss which approach to international legal 
studies is the correct one. This produces rather sterile arguments by 
advocates of one approach against those of another. Such polemics over- 
look the important fact that the main established approaches all serve a 
useful function, and that this usefulness normally accouncs for their ex- 
istence. In this respect, the polemics for and against Kelsen or McDougal 
or Tunkin are mainly unnecessary and misleading. They create the 
impression that one contemplating the use or study of international law 
is confronted by a mutually exc_usive choice; that there exists an either/ 
or situation in which one must nake a clear commitment to one approach 
and reject its competitors; and shat if one, for instance, admires Kelsen, 
one must look askance at McDougal and vice versa. 

On way to avoid this necess.ty for choice is to recognize that each 
particular approach has its own set of intellectual objectives. If we do 
this, our next task becomes to classify the major approaches according 
to their objectives. This will pat us in a better position to select for a 
particular purpose the approach with the intellectual objectives that most 
clearly coincide with our own. It seems clear that an international lawyer 
may be interested in any one of several things. It is one thing to seek 
guidance as to the content of relevant rules and standards when advising 
a chent about the extent to which international law presently offers pro- 
tection against the risk of exprcpriation of property held abroad. It is 
quite another to ascertain the effectiveness of the existing rules and pro- 
cedures for their enforcement. It is still different to emphasize those 
rules and procedures that shoulc be brought into existence to sustain the 
international economy at optimum levels. And it is quite something else 
again to discern what rules of icternational law should apply to the pro- 
tection of foreign investment, given a certain set of national attitudes 
toward the status of private property; this last is one of the central 
challenges confronting international lawyers writing from 2 socialist per- 
spective. It is further different :f one adopts a systemic outlook and tries 
to consider expropriation norms in light of a need for international law 
to achieve a proper balance between national prerogative and world com- 
munity welfare. And, finally, zhe problems arə quite different if one 
investigates the problems of expzopriation primarily to gain insight into 
how international law works, rather than to rezelve guidance as to its 
doctrinal content. 

Each of these inquiries reflects a genuine intellectual need. Bach re- 
flects a predominance of certain interests over others. Hach tends to ex- 
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press one jurisprudential outlook more than others. But it is an otiose 
exercise to excoriate some as guilty of the debasement of true international 
law, and to exalt others for giving it true expression. This is not to 
deny that the philosopher of international law can make useful criticisms 
of the theoretical foundations of each approach and thereby increase its 
potential validity and usefulness. In fact, an accurate understanding of 
the objectives of a particular approach is a necessary preliminary to useful 
criticism. For only then can we accept the approach on its own terms. 

Once we have satisfied this initial requirement, a critical examination of 
the thought of leading international lawyers can make two useful contri- 
butions. First, it can make us more aware of the particular objectives 
emphasized in their work so that we can grow more sophisticated about 
why and when to consult whom. At the same time we will be rescued 
from the barrenness of trivial debates such as whether the Harvard or 
Yale approach, assuming either exists, provides a superior method for the 
study of international law. Perhaps we can be taught to clarify the 
debate by pointing out that no over-all choice need be made. This will en- 
courage a more constructive discussion among international lawyers and 
release the more passionate from the chore of organizing crusades against 
the heretical. 

If this first contribution can be made, then a second becomes possible— 
namely, constructive criticism of a specific approach to international law 
having explicated its major objectives and having discerned its animating 
outlook. In this respect, one can point cut that a given thinker on his 
own terms is inconsistent, unconvincing, or incomplete. I have felt, for 
instance, that Myres McDougal has never done a very good job of recon- 
ciling his support for the legality of the use of force by Western states in 
cold war contexts with his more general plea for a system of minimum 
world order premised upon the acceptance by all states of certain common 
restraints. 

In the July issue of the JOURNAL, Alwyn Freeman offers constructive 
eriticism? of McDougal and Feliciano’s Law and Minimum World Public 
Order? The criticisms offered are coupled with many comments praising 
the authors for their achievement. However, in my view, Mr. Freeman’s 
principal criticisms of McDougal-Feliciano are unwarranted, and require 
response, as they deal with important issues of form and content. I am 
provoked to write, in part, because Mr.-Freeman’s criticism seems to stem 
from certain attitudes toward contemporary international society that I 
regard as dangerous and regressive. One feels a certain reticence about 
bringing differences in political valuation out into the open in a scholarly 
journal. But J think this reticence is unwise, especially when the discus- 
sion involves the validity of MceDougal’s approach, an approach that de- 
votes itself so centrally to the use of law as an instrument for the realiza- 
tion of the values of human dignity. Freeman’s editorial is initially im- 

1 Freeman, ‘‘Professor MeDougal’s ‘Law and Minimum Worid Publie Order,’ ’’ 58 


A.J.I.L. 711 (1964). 
2MeDougal and Feliciano, Law and Minimum World Publie Order (1961). 
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portant because it makes clear that even among Western international 
lawyers as sympathetic with one another as Freeman and McDougal are, 
there is, nevertheless, considerable room for controversy as to the specific 
content of the values of human dignity. 

So much by way of introduction. The remainder of my comment will 
consist of a response to three principal criticisms made by Mr. Freeman 
of the McDougal-Feliciano study: First, that the authors are not sufficiently 
alert to the damage that has peen inflicted upon the international legal 
order by allowing the newly independent states of Asia and Africa to 
participate as full-fledged members; second, that McDougal’s mode of 
analyzing international law could be made more effective if the language 
were simpler and the categceries fewer; and, third, that McDougal- 
Feliciaro-Lasswell lend their good names to an image of world com- 
munity that appears to reflect socialist rather than Western values, given 
the present stage of internaticnal relations. 

(1) The New States. After praising McDougal and Feliciano for the 
over-all realism of their outlock, Freeman criticizes the book for giving 
‘too little weight to the devastating inroads which the myth of uni- 
versality has chiseled intc the very foundations of traditional law’’ (p. 
712). Freeman goes on with gathering passion to proclaim that 


some, it is true, appear to regard this as a good thing; but a complete 
evaluation must impeéch the practice of admitting into the Society of 
Nations primeval entities which have no real claim to international 
status or the capacity to meet international obligations, and whose 
primary congeries of contributions consist in replacing norms serving 
the common interest cf mankind by others releasing them from inhi- 
bitions upon irresponsible conduct. (p. 712. Emphasis added.) 


No exarnples are given. Freeman says that these new states have been 
‘faided and abetted by the so-called socialist states,” and concludes with 
the assurance that ‘‘an undignified compulsion to admit these new entities 
as full-blown members of the international society upon achieving ‘inde- 
pendence’ has impeded, nct advanced, the emergence of a mature code of 
conduct’? (p. 712). Freeman's breath-taking rhetoric is an attack, it 
must be recalled, upon the failure of McDougal and Feliciano to give 
attention to the problem. 

But let us consider what attention, In Mr. F'reeman’s vein, would entail. 
These new states are, one presumes, those nations in Asia and Africa that 
have achieved independence since the end of World War IT. Prior to 
independence.these states were mostly governed as colonies of the great 
imperial Powers of Europe. What is it that is wrong with these states? 
Why are they primeval entities? In most cases, internal order has been 
achieved in a society that is busy modernizing itself and is, at the same 
time, rediscovering its earlier indigenous cultural traditions that had been 
suppressed during its term as a colonial dependency. Often these coun- 
tries are poor and must rely upon an élite that has had relatively little edu- 
cation. The economy has been generally distorted to serve the interests of 
the former colonial master, and often much of the wealth and wealth-pro- 
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ducing activity remains in the hands of nationals of.the colonial Power or 
their friends among the native population. 

These nations are generally resentful about their long period of foreign 
oppression, and there is an understandable, if unfortunate, tendency for 
them to be dubious about a system of international law that legitimated 
the colonial relationship and gave legal protection, in the form of exter- 
ritoriality and capitulatory regimes, to the privileges extorted by their 
foreign overlords. 

The aggregate leadership of the new states represents a combined 
population that is almost half of the world’s total. Why should not 
international law be revised to take account of their particular interests? 
Why should the traditional ‘‘eode’’ be satisfactory for an international 
society that is so altered in composition? Why are not even the ‘‘so-called 
socialist states’? (Freeman’s phrase) entitled to influence the content of 
modern international law? Can we be so proud of such Western and 
‘feivilized’’ states as Hitler’s Germany, Mussolini’s Italy, Franco’s Spain, 
or Duvalier’s Haiti to permit ourselves to make in good faith the invidious 
repudiation of the new states or the socialist states? Is Indonesia’s ag- 
gressiveness or India’s coercive settlement of the Goa dispute out of line 
with the behavior of aggressor states in the West? Does not the continued 
reliance upon force by the great Powers which find their vital interests 
challenged suggest that the Afro-Asians are not alone in their unwilling- 
ness to have vital interests foreclosed by the rules of international law 
developed to prohibit recourse to force? 

What, then, would Mr. Freeman have McDougal-Feliciano say about 
the emergence of the new states? One supposes that he longs for more 
rigorous standards governing recognition practice and admission to the 
United Nations, as well as for an insistence upon adherence to traditional 
rules of state responsibility and duties of protection toward foreign in- 
vestment; in other words, he seems to counsel greater fidelity to the old 
order. One way to achieve this greater fidelity is to deny states legal 
status in international society unless they give evidence of their intention 
to abide by the old order. If access were so restricted, then the myth of 
universality about which Freeman complains would no longer hold sway. 
Evidently the main attribute of the myth, a not very mythic attribute, 
is that political entities with the factual characteristics of a state qualify 
for membership in international society regardless of their domestic 
political orientation or their foreign alignments. The continuing ostracism 
of Communist China from the United Nations illustrates an inroad on the 
myth of universality, an inroad achieved at the expense of the most populous 
state and the seat of the oldest and one of the most glorious of all 
civilizations. i 

It seems unfair to criticize McDougal and Feliciano on this account. 
In fact, one might well make the opposite case more persuasively; namely, 
their failure to consider what changes in international law are appropriate 
to take account of the values and interests of these new members of inter- 
national society. In any event, one of Freeman’s persuasions has the duty 
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to come forward with a more specific set of allegations and rectifying pro- 
posals. In the absence of such specificity it seems irresponsible and unfair 
to use such hostile language to describe the impact of the new states of 
Asia and Africa upon the conduct of world arfairs. It should be kept 
in mind that these new states have consistently supported the peace- 
keeping operations of the United Nations, and have been a source of 
modereting influence on those ozcasions when disputes among the great 
Powers threatened to produce large-scale violence. 

(2) Simplification. It is often said that McDougal presents his ideas 
In an obscure jargon that impedes comprehension and adds nothing of 
substance. Crities call for clear and simple formulations, and complain 
about his murky sentences and nimerous categories. Freeman echoes this 
standard line of criticism when he writes that ‘‘one can still admire the 
intellectual resources brought to McDougal’s scholarly conceptualism of 
law as an instrument of social and humanitarian will, without approving 
unqualifiedly the abstruse formulation of principles enunciated” (p. 715). 
Freeman observes that ‘‘the structural idiom oceasionally overpowers the 
living thought of which it is the skin,’’ and reminds us that ‘‘the unwary 
may not grasp readily the prolix esotericism enveloping the legal submis- 
sions” (p. 715). Freeman’s own prolix esotericism envelops his submis- 
sion in such an accusation as this: ‘‘Simple ideas are sometimes expressed 
in a framework which so cloaks the substance that the dialectic casing, 
the vehicle, blurs the focal points of concentration.’’ 

But let me not stray. Freeman does express a criticism of McDougal’s 
writing that is frequently made, especially by those who privately concede 
that they have not really had the time or the patience to read very much of . 
his work. One supposes that it ls much more reassuring to reject a diff- 
cult author’s books ab iniito than to do so after a careful reading. 

I would argue that the stylistic criticism is unfounded. McDougal 
strives to achieve clear and precise expression. His sentences are almost 
always impossible to improve upon. Their complexity stems from an in- 
sistence upon nuance and accuracy, not from an infatuation with German 
metaphysics, or some inborn quality of verbal ineptitude. McDougal, with 
the substantial help of Harold D. Lasswell, is engaged in the formidable 
task of developing and applying a jurisprudenca that takes systemic ac- 
count of all aspects of social reality relevant to the processes and structures 
of making rational decisions about legal policy alternatives. This is a 
complicated endeavor and requires an elaborate intellectual apparatus. 
It would not occur to anyone to complain about Hinsteinian theories of 
physical reality on the ground that they were abstruse and not readily 
susceptible to lay understanding. Well, it is tims that we appreciate that 
theories about social reality are also likely to be comparakly complicated 
if they are to render service. Our expectations seem quite wrong. Why 
should a reader be entitled to grasp McDougal’s ideas on international 
law without special effort and training? We confront an insidious form 
of anti-intellectualism whenever we meet the argument that legal analysis 
must be carried on in a fashion that requires its meaning to be evident 
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to the uninitiated or hurried reader. Al that it is proper to demand is 
that legal analysis bring added knowledge and understanding to the adept. 
McDougal and Feliciano over-fulfill this demand. 

(3) World Image. Finally, Freeman questions Lasswell’s advocacy, in 
an introductory chapter, of a non-provincial world view, one that is re- 
leased from what he aptly terms ‘‘the syndrome of parochialism.’’ Pa- 
rochialism in world affairs leads nations to pursue egoistic ends at the 
expense of other actors. This has always been the case, but today it creates 
prospects of mutual destructivity on an unprecedented scale. Thus, 
McDougal and Lasswell contend that rational self-assertion requires men 
to identify increasingly their fulfillment with the welfare of political 
units larger than the state. Such a preseription tends to deprecate the 
role of the state in the global value-realizing process. It also supports, 
by implication, the growth of supranationalism. This so offends Freeman 
that he is led to ask ‘‘Would it be legitimate to inquire whether the 
achievement of a ‘self-system larger than the primary ego; larger than 
the ego components of family, friends, profession or nation’ (Lasswell’s 
introduction, p. XXIV) is, at this writing something more akin to a 
socialist philosophy than that of the Western World?’’ (p. 716). It is 
ironic that two such staunch defenders of the Western conception of human 
dignity against the socialist attacks from the Hast, as are McDougal and 
Lasswell, should stand accused of embracing a socialist world image. 

Does Mr. Freeman really concede that socialists are more advanced than 
others in their conception of world order? Or that the effort to supplant 
the nation as the primary organizing unit in world affairs is somehow 
‘‘socialistic?’’ I fear that Freeman’s bias here, as with respect to the 
new states, is to favor retention of traditional ideas about the actual and 
desirable pre-eminence of the sovereign state in the international legal 
system. One wonders under what conditions Mr. Freeman will perceive 
the need for drastic revisions in international society. Mr. Freeman’s 
argument here is very strange, indeed, for it is the Soviet Union that in- 
sists most upon -the non-impairment of the traditional prerogatives of 
national sovereignty; this insistence is maintained even in their version of 
a totally disarmed world. 


Conclusion 


This brief comment tries to carry on the dialogue initiated by Mr. Free- 
man. It recognizes the importance of the issues that he raised but dis- 
agrees about their disposition. In so doing, it has tried to answer the 
criticisms made of McDougal and Feliciano, and to hazard some inde- 
pendent judgments. 

RICHARD A. FALK 


NOTES AND COMMENTS 


LEGAL ADVISERS AND FOREIGN AFFAIRS 
(REVIEW ARTICLE) 


I 


The publication here reviewed,” the contents of which will be deseribed 
later,’ is symptomatic of a recent awakening of interest in a matter which 
is really at the heart of the conduct of international legal relations and 
yet, paradoxically, remains almost a closed book to most of those engaged 
in the study, teaching, dissemination, and even in many cases the practice, 
of international law; namely, the methods and procedures by which states, 
governments and foreign offices obtain or organize the procuring of legal 
advice for the purpose of conducting their foreign or international affairs 
and relations; together with that of the rôle or function of such advice 
in the policy-making and deciding process. Although certain aspects of 
these matters have occasionally been considered,? the present publication 
is, so far as the reviewer is aware, the first to make any attempt to deal with 
it in a systematic and, above all, general way; and although something re- 
mains to be said (and this review tries to add a few points), the govern- 
ment legal adviser in the foreign field can now feel that his doings and 
special problems (and they are not inconsiderable) have received serious, 
sympathetic and imaginative consideration in a manner which cannot fail 
to be heartening and encouraging. 

The previous neglect obviously could not continue in an age when, 
increasingly, the multitude of live questions of international law and 
relations must impinge upon the consciousness of even the most blinkered 
private practitioner sitting in his chambers or law office. That it should 
ever have existed, particularly amongst international lawyers themselves, 
is all the more strange, seeing that it is the advice tendered to governments 
by their legal advisers which, whether always acted upon or not, forms 
the main basis of state practice in the international field; and it is the 
practice of states which constitutes the immediate and proximate founda- 
tion of the customary rules of international law (even if the ultimate 
jurisprudential considerations which cause the validity of such rules to 
derive from state practice have necessarily to be sought for outside it). 

Not only has the subject been neglected, it has been misunderstood, and 
dogged from time to time by curious misconceptions. For instance, in 
those countries (by no means all, as will be seen) in which the Foreign 


* Legal Advisers and Foreign Affairs, edited by H. C. L. Merillat and published for 
the American Society of International Law by Oceana Publications Ine., Dobbs Ferry, 
N. Y., 1964. pp. x, 176. $4.00. 1See part II below. 

2See, for instance, P. E. Corbett, Law in Diplomacy (Princeton University Press, 
1959), and R. B. Bilder, ‘‘The Office of the Legal Adviser: The State Department 
Lawyer and Foreign Affairs,’’? 56 AJ.I.L. 633 (1962). 
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Office or Ministry of External Affairs employs its own staff of resident 
legal advisers (upon whose counsel it normally relies except in the type 
of case which it may be customary to refer to a high legal luminary of 
quasi-ministerial rank, such as an Attorney General), there have been 
periodic outbursts of grumbling because this work is not put out to an 
ordinary law firm, practicing barrister or university professor. The 
Government, it is said, ought to have completely impartial advice on inter- 
national law matters, even if this advice tells against it, and how can 
anyone actually working in a departmenz of government and dependent on 
it for his salary, give it really dispassionate advice? Will he not tend 
to tell it what he thinks it wants to hear, rather than what he knows it 
ought to be told? 

But quite apart from the fact that to give ‘‘impartial’’ advice is pre- 
cisely what the departmental lawyer is paid to do (and he will not long 
survive the difficulties his government will get into if he fails in this), the 
whole argument shows a radical misunderstanding of what governments 
want from their legal advisers. They do not, properly speaking, want 
‘impartial’ advice, any more than private citizens or industrial concerns 
are looking for impartiality in their family or corporation lawyers. What 
governments want is accurate and judicious legal advice (which is not 
quite the same thing), and they want it from persons whose function it is 
(within the limits set by professional standards and the duty of every 
lawyer to the law itself) to promote rather than judge the aims of govern- 
ment and, moreover, whose awareness of the background and inponder- 
abilia of the situation enables them to give their advice with a knowledge 
of all its implications that no outside lawyer could normally have. In 
this attitude there is nothing either improper or even ‘‘hard-boiled.’’ It 
represents no more than what every man looks for in his lawyer and, not 
finding it, goes elsewhere. The general function of a legal adviser to a 
foreign ministry has been aptly summed up in one of the sections of the 
publication under review as being to ensure that his government’s rôle in 
international affairs ‘“‘is conducted in accordance with generally accepted 
legal principles, practices and processes.’’* But if, in doing this, it is his 
first duty to tell his government what courses it cannot take without run- 
ning foul of the law, and to refuse as a lawyer to endorse any such course, 
it is equally his duty both to refrain from tendering what has come to be 
known in the public field as ‘‘unrealistic’’ advice and, more positively, to 
advise as to the means, within the law, whereby his government can 
achieve its aims, if these are legally achievable. As it has been felicitously 
put in another section of the publication, he must be prepared ‘‘to find 


#3 


3 Other less obvious but weighty considerations favor the departmental lawyer sys- 
tem. In many cases security considerations clone would forbid outside consultations. 
The system also means an enormous saving of time and trouble, for there are many 
gases where the point involved can be put ta a departmental legal adviser in a few 
sentences, where otherwise pages of explanations and many hours of conference would 
be necessary. 

4 Paper contributed by Mr. M. Cadienx, Q.C. (Canada). The words quoted will be 
found on p. 36 of the publication, 
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a solution for every difficulty rather than ... a difficulty for every so- 
lution.’’> It is clearly irrelevant that, as may often be the case, the 
indicated means or solutions happen to be such as the legal adviser 
personally has no great liking for. He may even (matters of personal 
conscience apart) be called upon to repair or put the best face on legal 
blunders or misdeeds, in cases where his advice has not been followed 
or perhaps has not been sought at all. There can be few legal advisers 
to foreign ministries who have not at one time or another found them- 
selves in just such situations, but in all this there is nothing which is not 
fully reconcilable with correct standards of professional conduct. 

These misunderstandings about the function of the departmental lawyer 
in the international field tend to be added to by another misconception, 
namely, to suppose that the legal advice required or taken by foreign 
ministries mostly relates to questions of primary public importance, such 
as, for instance, might come up in the United Nations Seeurity Council, or 
affect an important national interest, or lead to a breaking off or serious 
impairment of relations with another country. So far is this from being 
the case that, certainly for all the fully-developed countries, and even 
more generally than that, this type of situation constitutes but a minority, 
and often a small minority, of all these involving issues on which legal 
advice is needed. This is in effect recognized in the work under review, 
in which it is stated (p. 18) that, although some ‘‘might get the impression 
that legal advisers and their clients spent their time dealing with matters 
of high policy,’’ the impression of others ‘‘was to the contrary, that officials 
in foreign ministries including legal advisers were mainly occupied in 
dealing with an unending series of small erises allowing little time for 
policy deliberation,” and that decisions ‘‘must be taken quickly in in-* 
ternational affairs.” This is perfectly true, and it follows that, in about 
nine cases out of ten, what is wanted is ‘‘on the spot’’ high-speed technical 
advice, rather than maturely considered advice at the law-officer level. 

In a recent study of the possibility of promoting the settlement of what 
were termed ‘‘lower level’’ international disputes by referring them to 
some relatively simple and summary form of adjudication,® there is given, 
by way of illustration of the sort of case contemplated, a list ‘‘compiled 
from the index of the opinions of the Legal Adviser of the Department of 
State for the years 1949 and 1950.’’ This list contains thirty-six cases 
(themselves only a selection from the departmental index) and a random 
selection of about half of these thirty-six is given in the footnote below,’ 


t See paper contributed by Mr. W. Riphagen (Netherlands), at p. 83 of the publi- 
eation. 

€ An Attainable International Court System, by Donald A. Wehmeyer, published as 
Pamphlet Series No. 1 by the World Peace Through Law Center, Washington, D. C. 

7Immunity from State Tax of Philippine Gold in Federal Reserve Bank—Liability 
for damage on high seas to American vessel—Taxation of consular property—TIn- 
demnity for Vice Consul shot in Tibet—Liability for damage to Seventh Day Adventist 
Church Building in Shanghai—Title to iron ore deposit in Eritrea owned before World 
War IL by Italians but claimed by Ethiopia—Conflicting interest in bank deposits 
made in wartime—May wreck of S.S. China Arrow be salvaged by Italian vessel?—~ 
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in order to show their fundamentally routine character, important though 
they may have been in their respective ways. While reserving the question 
whether all the disputes listed were necessarily suitable for international 
adjudication, the author of this pamphlet states that they ‘‘serve to illus- 
trate the types of dispute which are under consideration on a practical 
basis at any given time’’; and this is precisely the point for present pur- 
poses also, if for the words ‘‘types of dispute’’ in this citation, there is 
substituted ‘‘types of international legal question.’’ 

A similar sort of list, exactly, could be compiled from the indexes to the 
opinions of the Legal Advisers to the Foreign Office in London for almost 
any year since, say, the end of the first World War; and the same would 
be true for many other countries. This, moreover, takes no account of 
the thousands of opinions given on questions about commercial, transport, 
and communications treaties, and every other kind of technical interna- 
tional agreement. 

Here, then, are some of the main types of cases in which, in the normal 
run of departmental work outside higher-level matters, legal advice is 
required; and the question is, accordingly, how best to set about obtaining 
that advice. 


I] 


Legal Advisers and Foreign Afairs constitutes a serious, extremely 
interesting, and (within the limits necessarily imposed by the composition 
and duration of the Conference upon whose proceedings and papers it is 
based) comprehensive and successful attempt to give the subject the con- 
sideration it deserves. It brings out many fascinating and, to the general 
legal public, probably unknown aspects of the matter—not least that of the 
personal difficulties under which foreign service legal advisers (not infre- 
quently in rather than fully of their service) may well labor. The book 
consists, first, of a Summary Report of a 3-day Conference held at Prince- 
ton in September, 1968, sponsored by the American Society of Interna- 
tional Law and chaired by the Society’s President, Mr. James N. Hyde, 
whose long-standing devotion to the cause of international law is uni- 
versally known and appreciated. This Summary Report is followed by a 
number of ‘‘Background Papers’’ prepared by certain of the participants 
in the Conference as a basis for the discussions. There was a paper for 
each country represented but one; and another by a well-known member of 
the legal division of the United Nations Secretariat.® 

The extremely valuable Summary Report is by Mr. H. C. L. Merillat, 


Payment of pre-occupation debts in depreciated occupation currency——Colonies; dispo- 
sition of statal and parastatal property—Currency: is Italy obliged to pay Nevada 
Corporation dollar equivalent of Federal Reserve currency sequestered in China?— 
Panama: request for extradition of four Soldiers from Canal Zone—Line of demarcation 
between Gulf of Mexico and Inland Waters along coast of Louisiana—Effect of agree- 
ment made with dependent territory without consulting suzerain—Bxtradition: U. 8S. 
citizens charged with manslaughter in Germany—Alaska: diversion of head waters 
of Yukon——Caroline Islands: Spain’s claim to coaling stations. 
8 See note 9 below. 
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Executive Vice President of the Society. It embodies the gist of the 
actual discussions at the Conference, and constitutes a little masterpiece 
of able condensation and apt commentary on a matter the presentation of 
which must have involved considerable difficulties. Every significant point 
and aspect is brought out and illuminated, and it would be difficult for any 
stranger to the subject to read it without wanting to know more and, in 
sEort, without going on to study the background papers on which it is in 
part based. In these papers the various national systems are described 
w-th, in general, a very frank and dispassionate appreciation of their good 
ard bad aspects, either by an official legal adviser or by some person having 
special means of knowledge. 

The countries represented at the Conference, though few in number,’ 
constituted a fairly representative global cross-section of different systems ; 
but the absence of India is to be regretted, as also that of any representa- 
ticn from two European groups—the romance language countries such as 
France, Italy and Spain, very old in law and diplomacy; and the Scandi- 
navian countries, which have come to play such a particular and valuable 
r6_e in the modern international field. There were also representatives 
of the International Bank, the United Nations, the Carnegie Endowment 
for International Peace, the American Society of International Law and 
Princeton University.*° 

The important thing is that this participation was representative of most 
of the main methods employed by governments for obtaining advice on 
international law matters, and as Mr. Merillat says in his preface: 


The discussions focussed on the organization and procedures by 
which legal advice is brought to bear in the decision-making process. 
. . . Substantive questions of law were not discussed, except by way 
of example. No attempt was made to reach agreed conclusions or 
recommendations. The emphasis was on a free and frank exchange 
of views and experience. 


Nevertheless a large part of Mr. Merillat’s Report and of some of the 
background papers is devoted not so much to the methods of organizing 
and obtaining legal advice as to the question of the function of the legal 
adviser, and the rôle he is to fulfill in the reaching of decisions. In a 
cerzain sense it is the latter question which is the basic one for, up to a 
poiat, it is only when the part to be played by the legal advice has been 
settled, that the best means of obtaining it can be determined. However, 


® They were twelve: Argentina, Canada, Colombia, Japan, Malaysia, Mexico, Nether- 
lands, Nigeria, Philippines, United Arab Republic, United Kingdom and United States. 
Baexground papers were contributed by Mr. M. Cadieux and Professor Maxwell Cohen 
(Canada), Dr. F. Urrutia (Colombia), Professor Y. Takano (Japan), Mr. R. Ramani 
(Malaysia), Dean Sepúlveda (Mexico), Professor Riphagen (Netherlands), Mr. 8. D. 
Adebiyi (Nigeria), Dr. A.El Erian (United Arab Republic), Dr, Clive Parry (United 
Kingdom), Professor 8. D. Metzger (United States), Mr. Oscar Schachter (United 
Nations). Dr. Parry’s fifty-page contribution is, however, more in the nature of a 
dissertation on the whole subject of law in government, and goes considerably beyond 
the foreign affairs aspect. 

10 ‘Respectively, Messrs. Lester Nurick, Oscar Schachter, Francis Deak, H. C. L. 
Merillat and Richard Falk. 
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this question having already to some extent been considered in part I 
above, it will be appropriate next to discuss the main methods of obtain- 
ing legal advice described in this publication, in the light of the views it 
expresses. 


HI 


There are, speaking generally, four basic methods by which governments 
obtain or organize the procuring of legal advice, although these are sus- 
ceptible of a good many variations, permutations and combinations. Al 
these methods, or different variations or combinations of them, are illus- 
trated in or exemplified by the Princeton Conference papers and discus- 
sions; and in broad order of sophistication they are as follows: 

First it is theoretically possible, if no ‘‘classified’’ material is involved, 
to ‘‘send out” for all advice, 1.e., consult a private practitioner or uni- 
versity professor. This was the method originally followed in Hngland,** 
and probably in a good many of the older countries, before the machinery 
of government began to be organized and stabilized on modern lines. It 
is a method possible only in countries which, although still at an early stage 
of governmental development, nevertheless possess a relatively highly de- 
veloped legal and political system—a combination which existed in, for 
instance, Europe in the later middle ages and onwards, but is now un- 
likely to be found. Even if, however, the use of this method were other- 
wise possible, considerations of practical convenience and security and of 
the time element would rule it out for general employment.’* On the 
other hand, it can well be used, and in many countries is used, for special 
purposes; for instance, to obtain commentaries on the drafts of the Inter- 
national Law Commission at the stage when the views of governments are 
invited, or to investigate particular problems such as space law, fisheries, 
the continental shelf, et cetera, These will for the most part be cases 
where advice of a general character is sought, rather than in relation to a 
specific matter or occurrence. 

A variant of this method, and one of which considerable use is still made, 
is for the foreign ministry to have a sort of ‘‘visiting professor’’ who, on 
a part-time basis, will come in once or twice a week and do anything 

11 Those consulted were collectively known as ‘‘Civilians’’ or ‘‘The Doctors,’’ f.e., 
Doctors learned in the civil law because they practiced in branches of the law deriving, 
or deemed to derive from the Roman civil law rather than to be part of the common 
law of England, such as eeclesiastical law, inheritance and, naturally, the jus gentium. 
The ‘‘Civilians’’ practiced in premises known as ‘‘Doctors’ Commons’? near St. 
Paul’s Cathedral; and, until in the 18th century the practice began to grow up of 
consulting the ‘‘King’s Advocate’? (himself a member of Doctors’ Commons) and later 
the Attorney General and Solicitor General, as Law Officers of the Crown, cases were 
referred to Doctors’ Commons in a sort of collective way that was known as ‘‘ taking 
the opinion of the Doctors.’’ Many interesting examples will be found in Lord 
MeNair’s ‘The Debt of International Law in Britain to the Civil Law of the 
Civilians’’ (Transactions of the Grotius Society, Vol. 39, 1954, p. 183); and see also 
his International Law Opinions (Cambridge University Press, 1956). 

12 But until fairly recently, and even perhaps now, it could well be that a government 


which had its own legal service for most or all other purposes would still have recourse 
exclusively to private specialists for advice on international law matters. 
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there is to be done. This practice does not of course rule out the possi- 
bility that the ministry may have some legal staff of its own, or that certain 
of its members have had some legal training and handle part of the work. 

Next, a government may have its own legal service covering all spheres 
of administration, but centralize this entirely in a single ministry or office 
such as a ministry of justice or attorney general’s office. In effect, the 
various departments, including the foreign ministry, still ‘‘send out’’ their 
legal work, but instead of: sending it to a private practitioner or to a 
prcfessor, they send it to an officer or department of their own govern- 
ment. This method, although wasteful of time and liable to be cumbrous, 
is free from security objections and, as Legal Advisers and Foreign Affairs 
shows, is particularly suitable on a transitional basis for countries which 
have recently attained independence and have inherited from the former 
colonial administration the machinery of an office such as that of attorney 
or procurator general, and an crganized system of justice, kut where, the 
colonial administration not having dealt with foreign affairs or inter- 
national law matters, no machinery for those purposes has been passed on. 

Here again, it may be that the central legal ministry or office will employ 
outside specialists for international law questions, or it mey establish a 
spezial section of the ministry or office itself for that purpcse. Even so, 
the system seems prone to too many inconveniences and delays to meet 
for long the needs of any country in an advancing process o? involvement 
in the international field as, in this century and age, most countries are, if 
only through their membership of the United Nations and other interna- 
tional organizations, and of the development of modern international com- 
merce and communications."* 

A. much more sophisticated system which, while retaining a general 
ceniral government legal service, avoids most of its disadvantages, is that 
whereby the central legal ministry or office, instead of receiving the legal 
work to do on its own premises, appoints officers to work in the various 
individual departments of state (including the foreign ministry) on a 
semi-permanent basis, to all intents and purposes as members of the de- 
partment, but responsible to their own chief to whom they will refer, or 
consult with, as required, rather than the head of the ministry they work 
in. Such a system is, of course, perfectly susceptible of use only in part—. 
that is to say, in respect of certain departments only, leaving others (e.g., . 
the foreign ministry) to send its work to the central legal ministry or 
office (and this is what happens in some countries); or the combination 

13 The system of ‘‘sending out’’ for all advice (even though it tock the form of 
consulting the King’s (Queen’s) Advocate, the Attorney or Solicitor General or an 
international law specialist such as Sir J. Parker-Deane) continued to be that of the 
British Foreign Office until the 19th century was three-quarters through. In 1876, Sir 
Julian Pauneefote (of the Hay-Pauncefote Treaties, and afterwards British Ambassador 
in Washington as Lord Pauncefote), who was a lawyer, was appointed an Under 
Secretary in the Foreign Office, and he did some of the legal work, and apparently | 
continued to do so even after becoming Permanent Under Secretary (%.2., official head 
of the Office) in 1882. It was not until three or four years later that the first full- 


time resident Legal Adviser was appointed to devote himself exclusive.y to the legal 
work of the Office. 
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may be that the central legal ministry or office services certain depart- 
ments, while other departments (¢.g., the foreign ministry) recruit and 
employ their own permanent staff, responsible to the head of the depart- 
ment, not to the chief of the central legal service of which they are not 
members. This is a frequently employed combination. 

What are the merits and demerits of a system which, whatever variants 
it may have, and whether used over the whole or only part of the field, 
consists basically in having a centralized government legal service, out of 
which other ministries and departments are provided with legal staffs? 
It is clearly far superior to any form of ‘‘sending out,” and may also, — 
from the point of view of the individual legal officers concerned, have cer- 
tain special attractions; but from the point of view of the particular de- 
partments served, it is (at least if the work of that department is at all 
highly specialized—as is the case with a foreign ministry) probably a good 
deal inferior to the system, considered in part IV below, whereby the de- 
partment has its own permanent legal staff and does not draw on any 
central pool. 

The centralized system has the attraction of great flexibility, and of 

central control and administration leading perhaps to better co-ordination 
and some desirable degree of uniformity of. practice over the government 
legal field as a whole. But for these very reasons the system may, from the 
point of view of some particular department it serves, operate In an ex- 
tremely rigid manner not suiting its needs. It probably works best for 
departments whose legal work is not very specialized. 
. For the individual member of the legal service, there are the attractions 
of better prospects of variety and promotion—but these may prove illusory. 
Advisers will not be of much use to. the departments they are appointed to 
unless they are left in them for a considerable time, in some cases for most 
of their careers. Passing from department to department is likely to take 
place only at lower levels where newness does not matter, or at much 
higher levels where it is a question of promotion to a top-ranking post. 

The divided allegiance Involved also poses problems both for the min- 
isterial and official head of the department and for the individual legal 
adviser. It is true that if hard pressed the latter can pray in aid the 
head of his own (centralized) legal service (e.g., the Minister of Justice), 
but so equally can a lawyer belonging to-the department usually find some 


14 As in London today. But this is of fairly recent origin. When it became the 
practice to have departmental legal advisers, the older and already existing depart- 
ments, e.g., The Treasury, and the Home, Foreign, India and Colonial Offices, the 
Boards of Trade, Customs and Excise, and Inland Revenue, ete., all had their own 
advisers, although the office of the Treasury Solicitor was housed in a separate building 
from the Treasury, the scope of its work greatly exceeding purely financial matters 
(in England the Treasury tends to be the repository of all government work not 
specifically assigned to other departments). At some point between the two world wars 
it became established that any newly created ministry or department (of which there 
are of course now many) would not have its own legal adviser, borne on its own 
establishment, but would be serviced by the Treasury Solicitor. This servicing, how- 
ever, takes the form of legal officers posted by the Treasury Solicitor to work in the 
ministries or departments concerned, on a quasi-permanent basis. 
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outside means of recourse in any country where there is an Attorney Gen- 
eral or similar functionary in the background who can be appealed to on 
any purely legal point. 

The conclusion would seem to be that this method of organizing govern- 
ment legal advice, while having great advantages over a large part of the 
field, is unsuitable for certain departments, particularly forzign ministries, 
waere the legal and political work tends to be closely integrated in that 
“‘subtle admixture of legal and political factors’’?5 which the basie char- 
acter of foreign and international affairs inevitably produces. 

In general, it can be concluded, in relation to the various methods so far 
discussed and their variants, that the suitability of each must depend very 
much on local conditions, the general character of the governmental 
system, the state of development of the country, and the nature of the 
department involved. 

IV 

Last, but far from least, there is the system which may for convenience 
be called that of ‘‘house counsel’’ or perhaps more broadly that of the 
‘‘service legal adviser’’; the service or the department has its own legal 
staff forming part of its establishment and on its pay roll, in the same 
way that many large commercial and industrial concerns with a constant 
flow of legal business employ their own lawyers on a permanent salaried 
basis. Despite the dependence of the lawyer on his ministry or service, 
this is, in the opinion of the present writer, by far the best, indeed the 
only really satisfactory system for any foreign ministry or foreign service 
with a large press of legal work. It can, of course, readily be combined 
with other elements, for instance, the professor who comes in periodically 
to do special tasks; and in many countries the legal advisers (though 
permanent and drawing a salary) are allowed at the same time to occupy 
posts as university lecturers et cetera. Again, there is rothing incom- 
patible between the ‘‘house counsel’’ system and the reference of certain 
types of questions, on certain particular occasions, to a department of 
justice, attorney general or other similar functionary having the character 
of a law officer. Indeed, this is probably the rule rather than the ex- 
ception. 

The main problem which arises in a foreign ministry or service in re- 
gard to house or service counsel is how to relate them to the rest of the 
foreign service. In manv countries they are fully integrated members of 
the foreign service and serve abroad in diplomatic posts ‘ike any other 
member of the service, although when serving at home they probably (but 
noi always necessarily) staff the ministry’s legal section. This might be 
called the ‘‘lawyer-diplomat’’ system. As will be seen, it has been de- 
libarately adopted by some countries on grounds of convenience and flexi- 
bility; but in others it exists or has sprung up on a more or less spon- 
taneous basis, owing to a widespread practice on the part of those intending 


15 See Mr. Cadieux’s paper at p. 34 of the publication. 
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to engage in any form of public life of becoming legally qualified as a 
matter of ordinary higher education. In these countries, indeed, quali- 
fication as a lawyer is almost an indispensable stepping-stone to many 
other things of a non-legal character. In the result, the foreign services 
of these countries frequently contain no specific ‘‘legal adviser’’ element at 
all. What happens is simply that the great majority of the persons filling 
foreign service posts, whether at home or abroad, do in fact possess legal 
qualifications of some kind, although probably in considerably varying de- 
grees, 16 

Where the ‘‘lawyer-diplomat’’ system is not employed, the ‘‘house 
counsel’’—although they may periodically work abroad in purely legal 
posts or for legal purposes—-are fundamentally home-based. Their work 
is exclusively legal, and they do not fill any diplomatic or political posts. 
This situation is, however, perfectly compatible (and such is frequently the 
ease) with their being integrated with the diplomatic members of the 
Service as regards status, rankings, pay and promotion. In that event 
they are, in effect, ‘‘non-diplomatice’’ foreign service officers. Alterna- 
tively, they can constitute a section of the ministry without being part of 
the foreign service. In the latter event, they may be fully ‘‘career’’ legal 
advisers, receiving rank and promotion within their section," or they may 
consist in whole or in part of officers drawn in from private practice for a 
period of years and eventually returning to it. 

It is largely a matter of detail and convenience which of these latter 
alternatives is adopted; but several points of principle are involved in the 
more fundamental and a priorit question of whether the service, in pro- 
viding its own legal advice, shall do so by the ‘‘lawyer-diplomat’’ method 
or by means of ‘‘non-diplomatic’’ house counsel. The attractions of the 
former system are not far to seek, and are stated with great persuasiveness 
in at least one of the background papers reproduced in this publication.’ 


16 All this emerges very clearly from the interesting paper contributed by Dean 
Sepúlveda of Mexico, starting on p. 71 of the publication. In the old British Diplo- 
matic Service it used to be the practice (and still possibly is in some countries—query, 
France?) for many members of the service to take a course in elementary international 
law and, on passing an exam, to receive a special annual allowance for knowledge of 
the subject. Dr. Parry, at p. 150, calls attention to this, saying that ‘‘it is impossible 
for anyone who has read widely in the Foreign Office Papers’’ (as he has in his 
capacity as Editor of the fortheoming British Digest of International Law) ‘‘to fail 
to be impressed by the very considerable expertise in international law, various of the 
rank and file of the Diplomatie Service have in the past possessed.’?’ But now that 
everything is referred home, this has ceased. l 

17 This was the position of the U. K. Foreign Office Legal Advisers up to 1945. 
Originally, the Foreign Office, Diplomatie and Consular Services were all separate 
services under the Foreign Secretary. The first two were amalgamated after World War 
I, but the Legal Advisers remained ‘‘ Foreign Office,’’ though usually given an acting 
diplomatic rank also. It was not until a fully integrated ‘‘Foreign Service’’ was 
created after World War II, embracing all the branches for which the Foreign Secretary 
was responsible, that the Legal Advisers were brought right in, at their own request, as 
opposed to becoming members of the home legal service, though working in the 
Foreign Office. l 

18 See in particular that of Mr. Cadieux, cited above, pp. 34—35. 
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The following are the main benefits claimed for it, at any rate for the 
newer or smaller countries. Such countries, particularly in the initial 
stages or if the service is a rapidly expanding one, tend to have difficulty 
in recruiting trained or potentially trainable personnel in adequate num- 
bers, and must be able to make the fullest use of everyone. They could 
not afford to segregate certain persons to do only legal work, and must be 
able to appoint them to diplomatic posts in the intervals of doing duty in 
the legal section of the foreign ministry. In addition to the administra- 
tive flexibility thus entailed, it is claimed that a.much higher degree of 
integration between law and policy is achieved than would otherwise be 
possible. The lawyers will understand the political and diplomatic con- 
siderations better, and the diplomats and policy-makers will have a greater 
comprehension of the legal elements involved. The lawyers will be less 
likely to give ‘‘unrealistic’’ legal advice. and the politician-diplomats to 
ignore or override the legal factors.t° For the lawyers, the chances of 
promotion will also be improved, and it will be easier to recruit persons 
with good legal qualifications into the service if they are not excluded 
from eventually reaching the ambassadorships or other top-ranking posts, 
while continuing to do legal work over a considerable part of their careers. 

In all this there is a great deal which is true. But there are also very 
powerful considerations to the contrary. The claim that the system makes 
for greater flexibility cannot be gainsaid; but it requires that a much 
higher proportion of persons in the servize should be lawyers than would 
otherwise be necessary—although it is claimed that there are sufficient 
inducements to make it easy to recruit them. Even so, there must often be 
great mechanical difficulties in maintaining an adequate rotation (hard 
enough to achieve under the simplest conditions) between the various posts 
abroad and between home and foreign posts, while at all times keeping the 
legal section of the ministry fully and appropriately staffed by personnel 
who can be left there for a sufficient time to be useful before they are 
again sent off to a diplomatic post abroad. A guess may be hazarded that 
in most cases, at least one or two quasi-permanently home-based officers 
will have to be retained in the legal section at home, and also that for most 
lawyer-diplomats there will come a poinz in their careers after which it 
will have to be either mcstly law or mostly diplomacy. 

As regards the advantages claimed from a higher integration of law 
and policy, these certainly exist; but by the same token tha line between 
law and policy is likely to become a good deal blurred. This may not 
matter overmuch up to a point; but beyond that point it may be very 
harmful, and it is the legal side that will suffer. Do goveznments really 
went their legal advisers to be always looking over their shoulders with 
one eye on policy? They want the legal advice given them to take due 
account of political realities; but, subject to that, they want to know what 


19 As Mr. Merillat remarks at pp. 17-18 of his Report, with some very apt illustra- 
tions, what is simply a matter of routine international law for one country may, for 
local reasons or because of its stage of development, be a burning political question 
for another. 
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the true legal position is, simpliciter. What use they make of that knowl- 
edge is another matter; but the common experience is that in any mixed 
politico-legal situation the very first question to be asked and answered 
before any progress can be made is ‘‘ Well now, how do we stand on this, 
legally ?’’ Can straight answers really be expected from persons whose 
whole experience may have led them to look at legal questions through a 
haze of policy? May not the result be something that is neither good law 
nor good diplomacy? 

Be that as it may, the truth of the matter is that it is quite unnecessary 
to make lawyers be diplomats as well, in order to temper law with 
diplomacy; for insofar as a certain degree of political awareness is de- 
sirable in a legal adviser (and clearly it is), the home-based ‘‘house 
counsel’? is at least as well situated as the ‘‘lawyer-diplomat,’’ if not 
better so—working as the former does permanently at the center of things 
in constant touch with the sections or desks he advises, often in close con- 
tact with ministers, seeing (over a long period) most of all that goes on of 
real importance, and continually participating in international negotiations, 
going to international conferences, to meetings of international organiza- 
tions, et cetera. There is no comparison at all between the political experi- 
ence likely to be gained in this way, and that which would fall to the lot of a 
lawyer-diplomat who might find himself, over a similar period, serving in 
a succession of agreeable but quiet posts abroad, even if these were inter- 
spersed with service at busier posts or tours of duty at home. A more 
varied experience can fairly be claimed for the lawyer-diplomat, but for the 
home-based house counsel a far deeper and more concentrated one, yet 
under conditions which enable him without difficulty to take a primarily 
lawyer-like view of the questions he is called upon to deal with.?° 

Some attention must also be paid to the effect on the individual of the 
lawyer-diplomat system. Can it be guaranteed that after a tour of duty in 
a diplomatic post he will always be pulled back to the legal sections of the 
ministry in sufficient time to take up the threads of ‘‘legal advising’’ again 
easily? A lawyer who is away from the law for more than a moderate 
period will find on returning to it (unless he has managed to keep himself 
abreast of the literature and of the legal matters in his spare time) that 
much of his former knowledge (even if he has managed to preserve it 
intact) is no longer up to date or adequate in view of more recent de- 
velopments which, in these days tend to be very abundant and rapid: 
no longer is a thorough grounding in Oppenheim or Wheaton sufficient to 
carry the lawyer-diplomat through life, as perhaps it might have been 
fifty or sixty years ago! Of course the lawyer finding himself in this 
position can make up the deficiency, given time; but by the time he does 
so, another period of service in a diplomatic post will probably be due. 

Thus, while it is easy to see the attractions of the system for the lawyer- 


20 It is indeed worth speculating whether, provided there is an adequate home legal 
section, it might not be preferable to reverse the rôles and, instead of all the lawyers 
being diplomats, make all the diplomats learn some international law! As to this, 
see note 16 above, and Dr. Parry at p., 150 of the publication, 
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didlomat individually, and for his government for reasons of flexibility and’ 
convenience, it is not so certain that the government obtains the best legal 
service that way. It becomes a matter of choice, therefore, which con- 
siceration is to be put first. 

This leads to another point: The most serious objection io the lawyer- 
diplomat system is that it is not one that is likely to encourage the re- 
eraitment of the best lawyers. It is of course no bar to the recruitment 
of the very able, efficient and devoted persons with legal qualifications who 
are to be found in the lawyer-diplomat services; and it is elso quite true 
thet if it is simply a matter of attracting persons with legal qualifications 
into the service, the prospect for them of also doing diplomatic work, and 
eventually reaching the top diplcmatic posts is a great inducement. All 
the same, the best lawyer is the dedicated lawyer—the man or woman who 
could never really be happy Going work which was not in one way or 
another legal work and who, for the sake of doing that, is prepared to 
meéke considerable sacrifices in other desirable directions. As is pointed 
ouz in this publication,” the dedicated lawyer, while a normally sociable 
pezson, has little relish for the intensive representational activities in- 
separable from any diplomatic post. While enjoying a trrp abroad like 
any other man, he does not want to incarzerate himself for years in posts 
wirre his legal knowledge and capacities will grow rusty, while he loses 
touch with his home legal world and interests. 

t is quite another matter to go abroad, even often, fo? some treaty 
negotiation, or to an international conference or meeting of ar international 
organization—or once or twice in a career to go en poste to a diplomatic 
mission, if the post 1s a legal one (e.g., as legal adviser to the government’s 
permanent mission to the United Natiors). The fact remains that, as 
stated towards the end of Mr. Merillat’s Report, in the ‘inal analysis, 
as “‘the discussions seemed to bring out, a lawyer’s deep interest in and 
commitment to the law is most frequently the motivation for choosing a 
career as legal adviser. Without this motivation he is not likely to re- 
man long or serve effectively.” These words embody the whole essence 
and truth of the matter. The lawyer-diplomat must be a very strong 
cheracter if he does not tend to be a diplomat first and a lawyer second or, 
supposing him to be first and Žoremost a lawyer, if he does not find his 
puzely diplomatic activities an enzumbrance. 


y 


Must it therefore be concluded that the highest quality of legal service, 
loozing at the matter primarily from the governmental point of view and 
noi from that of the individual legal adviser, can be had only at the ex- 
pemse of the latter in such matters as status, rapidity of promotion, and 
variety of experience—that, paradoxically, to put the individual first 


2 See Mr. Merillat’s Report at p. 26, and Dean Sepúlveda’s paper at p. 76. The 
ver~ full and most interesting paper contributed by Professor Takano of Japan also 
repıys study over the whole range of this topie. 
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may tend to impair the legal quality of the service, while to make the latter 
consideration paramount is to damage the interest of the individual? 

The answer seems to be that, although this need not be the case, it yet 
probably is so, as things stand at present. In this connection, as in so 
many others, the sensitive point is that oz status. The lawyer-diplomat 
within the confines of his system enjoys a status in every respect equivalent 
to that of his purely diplomatic colleagues, and may even enjoy an en- 
hanced prestige by reason of his additicnal capacities and attainments in 
the legal field. Not so the ‘‘non-diplomatic’’ house counsel, who is liable 
to be looked upon as a sort of Oinderella—necessary, since the sweeping 
must be done, but not good enough to be taken to the ball! An awareness 
of this situation at the Princeton Conference is shown in the following 
passage from Mr. Merillat’s Report: 


The participants in the conference were all lawyers. There was a 
good-natured, if somewhat wry, recoznition that their profession is not 
universally beloved, or even universally respected, and that lawyers 
may take a more favorable view of the actual and potential importance 
of their role than their non-lawyer colleagues. Thus the discussion of 
the central questions about the proper role of the legal adviser in 
foreign affairs was tempered by a realistic awareness of the limitations 
on that role as well as its potentialities. 


If laymen could only lose their fear of lawyers and (paradoxically) lawyers 
their inferiority complex, these misunderstandings could soon vanish. 
Anyone who doubts the essential character of the rôle played by the inter- 
national lawyer in government should read what Mr. R. B. Bilder has to 
say about it in his article on the Office of the Legal Adviser to the State 
Department; ?* but it is perhaps unlikely that adequate recognition of this 
will be forthcoming until the world moves much nearer than at present to a 
general use of compulsory adjudication as a means of dealing with the legal 
aspects of international disputes. In the meantime, much could be done 
to enhance the status and improve the conditions of non-diplomatie house 
counsel to foreign ministries if the following reforms (which, at least to 
some extent, have already been adopted in certain countries) were to be 
instituted generally: 


1. The non-diplomatic foreign service legal adviser should receive the 
same status, rank or grading and pay as the diplomatic members of the 
service. 

2. If the relatively narrow field causes his promotion to be slower, so 
so that he stays longer in certain grades, he should be given acting rank 
in the grade above and a special allowarece at certain stages. 

3. He should receive the rank and tiile of Ambassador at the point where 
he could normally have expected to be appointed head of mission, had he 
been on the diplomatic side of the service; and should be regarded as 
eligible for an actual ambassadorial posting in any capacity in which 
legal attainments would be particularly useful (there are today many 


22 Loe. cit. note 2 above, pp. 655-657, 
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missions to international organizations, rather than to countries, which 
have this character). 

4. He should be entitled to wear on all appropriate occasions the foreign 
service uniform corresponding to his grading. 

5. In view of the fact that under modern conditions he will have to 
spend an average of a quarter or a third of each year ebroad at inter- 
national conferences, assemblies and meetings of different kinds, over a 
long period of years, he should be enabled to take his wife with him at 
government expense; and in view of tke domestic difficulties, disruptions 
and expenses caused by these constant absences, he should, over the period 
of the conference or meeting, receive 2 special ‘‘conference allowance”? 


in addition to his ordinary ‘‘per diem” allowance.” 
6. So far as it lies in the power of his government to do so, he should 


receive such recognition as will place him on a par with high-level 
practicing lawyers in his own country. 


VI 


It is not possible within the scope of this review to ceal with other 
a: pects of the matter considered or at least touched upon in Legal Advisers 
aid Foreign Affairs, such as methods of recruiting legal advisers, the 
o-ganization of work within a legal section or legal adviser’s office; 
relations with the sections or desks advised, relations with other govern- 
ment departments, with the rest of the legal profession, with the public; 
whether a passive rôle of waiting to be consulted should be adopted or the 
iritiative be taken, and if so, how and cn what basis; the situations that 
may arise between the legal adviser’s office and that of the attorney general 
or equivalent officer (what, for instance, nappens when an experienced and 
fully competent legal adviser has to constlt a recently appointed law officer 
who has never opened a book on international law in his life and is inclined 
tc regard the subject as being beneath any serious lawyer’s notice?). 
These and many other fascinating matters. must be left for another occasion. 
Taat there has been even one is due to the initiative taken by the American 
Society of International Law in promoting discussion of a subject so 
chsely related to the good of international law and legal relations; and it 
is greatly to be hoped that it will not be the last. 

GERALD FITZMAURICE 
Judge of the International Court of Justice * 


23 Tf it is asked why the legal adviser should be given better treatment in these re- 
spects than, say, a political or diplomatie (but 20n-legal) member of the departmental 
desk concerned, who also goes to the same conference or meeting, the answer is simple: 
tle latter goes to about one such assignment for every three or faur his legal ad- 
viser (who also advises other desks) goes to; ard the latter endures fhis perpetual dis- 
r=ption of his home life over a total period of anything from 20 to 30 years, whereas 
for others a tour of duty at home is usually followed before long by appointment 
to a diplomatic post abroad. 

*The writer was previously Chief Legal Adviser to the British Fcreign Office from 
1952 to 1960, having entered its legal service <n 1929. From 1939 to 1943 he acted 
as joint legal adviser to the Ministry of Economic Warfare in London. 
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REPORT ON THE TENTH SESSION OF THE HAGUE CONFERENCE ON 
PRIVATE INTERNATIONAL LAW 

United States participation in the Hague Conference on Private Inter- 
national Law is not entirely new. Observer Delegations attended the 
Eighth and Ninth Sessions in 1956 and 1960 with limited participation 
and limited effect.t The Tenth Session, held at The Hague October 7 to 28, 
1964, was markedly different. Spurred by the recommendations of the 
observers, and with the support of the organized Bar and the Department 
of State, the House and Senate passed, and the President signed, Public 
Law 88-244, on December 30, 1963. Tais Joint Resolution authorized full 
membership on the part of the United States in the Conference and also in 
the Rome Institute for the Unification of Private Law.? As a result the 
1964 Delegation occupied the status of official governmental delegates, 
equal in position to the delegations from all other member countries. 

All twenty-three member countries were represented at the 1964 Ses- 
sion.? In addition to the United States, Israel and the United Arab Re- 
public had become members since the Ninth Session in 1960. Israel and 
Turkey had the smallest delegations, a single member each. The United 
States * had the largest delegation, seven members, and Belgium, Luxem- 
bourg, The Netherlands, Sweden and the United Kingdom had six-man 
delegations. 

The official status of the Delegation effected a total change in its re- 
lationship to the discussions at the Conference. In 1956 and 1960, the 
observers had been modest in their participation, generally confining 
themselves to explaining United States practices and positions when asked 
to do so. Of course, they did not vote on any questions. The situation 
was markedly different in 1964; members of the Delegation participated 
actively in the debates and served on special committees and on bilingual 
drafting groups. The United States received the ‘compliment of the 
election of one of the members of the Delegation as Vice Chairman of one 
of the five working Commissions into which the Conference was divided. 

Another striking difference was language. In 1956, the debates were 
conducted almost entirely in French, and the product of the Conference 
was published in French only. A translator was available to translate 


1 See Nadelmann, ‘‘The United States at the Hague Conference on Private Interna- 
tional Law,’’ 51 A.J... 618 (1957); Reese, ‘‘The Ninth Session of the Hague Con- 
ference on Private International Law,’’ 55 ibid. 447 (1961); Amram, ‘fA Unique Or- 
ganization—-The Conference on Private International Law,’’ 43 A.B.A.J. 809 (1957). 

2 See the report of the A.B.A. Special Committee, under the Chairmanship of Joe C. 
Barrett, one of the observers in 1956 and 1930 and a member of the 1964 Delegation. 

3 Austria, Belgium, Denmark, Finland, France, German Fed. Republic, Greece, Ireland, 
Israel, Italy, Japan, Luxembourg, Netherlands, Norway, Portugal, Spain, Sweden, 
Switzerland, Turkey, United Arab Republic, United Kingdom, United States, Yugo- 
slavia. 

4Mr. Richard D., Kearney, Deputy Legal Adviser, Department of State, was the 
Chairman of the Delegation, assisted by Mr. John N. Washburn of the Legal Adviser’s 
Office. The other five members were the same persons who had been the observers in 
1960, Messrs. Joe ©. Barrett, James C. Dezendorf, Kurt H. Nadelmann, Willis L. M. 
Reese and the writer. 
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into French any statement made in English. But there was no translation 
from French into English. The Final Act of the Conference was in 
French only. In 1960, there was simulteneous translation, with head-set 
_ equipment, from French into English, bui not from English into French. 
If a participant spoke in English, a résumé of his remarks followed in 
French, after he had finished. The product of the Conference and the 
Final Act were still only in French. Ar informal voluntary group pre- 
pared an English text but this was not voted upon or formally ap- 
proved, and it was not published in the printed report of the 1960 session. 
In 1964, however, full simultaneous translation head-set facilities were 
provided for both French and English. Almost one-third of the delega- 
tions used English exclusively in the discussions. The product of the 
Conference was prepared in two texts, English and French, of equal 
authenticity. The Final Act is in both languages. Bilingual facility 
was needed only for participation in small working groups or in drafting 
committees. 

The advance preparation for the Conference is the responsibility of the 
Netherlands State Commission and the permanent Secretariat in The 
Hague, They prepare questionnaires to m2mber governments on the topics 
which are fixed for each forthcoming session, and small Special Commissions 
with a rapporteur are organized to prepare draft conventions which are the 
basis of the discussions at the quadrennial sessions. The egenda of the 
Tenth Session included four draft conventions: (1) recognition and exe- 
cution of foreign Judgments; (2) international adoption of children; (3) 
service abroad of judicial or extra-judicial documents; and (4) agreements 
on the choice of court (for contractuel). The agenda also ineluded pre- 
liminary discussion of status judgments involving divorce, legal separation 
ana annulment of marriage. 

The session produced only three conventions. The discussion of status 
judgments was preliminary only and no convention was zontemplated. 
The convention on recognition and execution of foreign judgments could 
not be completed in the time available. However, sufficient progress was 
made so that the Final Act requested the Netherlands State Commission to 
arrange for an Extraordinary Session of the Conference within two years 
to continue the discussions and to complete a convention. 

The final text of the Final Act and of the three conventiors has not yet 
been released by the Secretariat of the Conference, and cannot be in- 
eluded in this short note. The following brief summary should give a 
satisfactory picture of the result of the Conference. 


The Convention on International Adoption of Chaldren 


The United States did not vote in favor of this convention, but ab- 
stained. 

The discussions of this convention suffered from the irresistible tempta- 
tion to talk about the rights of children and of adopting parents, as dis- 
tinct from the problems of conflict of laws. The inclusion of social welfare 
provisions was emphasized when efforts were made to adapt the Strasbourg 
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Convention of the Council of Europe to the work of the Conference. 
Further, the convention attempts to reconcile serious clashes in national 
viewpoints on basic matters, by exceptions and reservations. Finally, the 
convention attempts a reconciliation of the confrontation between the 
principle of nationality and the principle of domicile. 

The convention applies to adoption by a person, or by a married couple, 
of a child under 18 years of age who has not been married and who is an 
‘habitual resident’’ of a contracting state and a national of a contracting 
state. The convention obviously will not apply if everyone is both a 
national and resident of the same country, since the adoption will then 
be a purely internal matter. Jurisdiction to adopt is granted to (a) the 
state of ‘‘habitual residence’’ of the adopters and (b) the state of their 
nationality. The exact meaning of ‘‘habitual residence’’ was never clari- 
fied. 

The court of the forum is to apply its internal law, but a court of 
“habitual residence’’ must respect the ‘‘national law” of the adopters, 
to the extent that this law forbids tbe adoption and provided that a 
declaration with respect to this has been filed as part of that state’s ac- 
ceptance of the convention. Further, the forum must apply the ‘‘na- 
tional law’’ of the child with respect to the question of consents to the 
adoption. A full social service investigation is mandatory. 

Stateless persons have the ‘‘nationality’’ of the place of their ‘‘ habitual 
residence. ”’ 

An adoption may be revoked or annulled by the authorities of the state 
which granted it and also by the authorities of (1) the then ‘‘habitual 
residence’’ of the adopters, and (2) the then ‘‘habitual residence’’ of the 
child. Permissible grounds for annulment are those given by the internal 
law of the forum which granted the adoption, those given by the ‘‘national 
law’’ of the adopters if the above-mentioned prohibitions have not been 
obeyed, and those given by the ‘‘national law’’ of the child if the required 
consents have not been given. Permissible grounds for revocation are 
those given by the internal law of the forum with which the application 
to revoke is filed. ae 

The convention requires international recognition of adoptions and de- 
crees of annulment or revocation if the terms of the convention are ful- 
filled, with the following possible exceptions and reservations: 


(a) any prohibitions of the ‘‘national law’’ of the adopters, designated 
in a declaration filed with the Ministry of Foreign Affairs of The 
Netherlands; 


(b) where recognition would be ‘‘manifestly contrary to public 
policy’’; 


(c) the right of State A to reserve recognition of an adoption granted 
by the authorities of State B, the state of the nationality of the adopters, 
if the child was residing at the time in State A and was not a national 
of State B. 


(d) any state may file a declaration specifying who shall be deemed 
to possess its nationality. 
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The Convention on Service Abroad of Judicial and Extra-Judicial 
Documents in Civil and Commercial Matters 


The United States voted in favor of this convention, the only one which 
was adopted unanimously. 

In its broadest aspects, the convention makes no basic changes in United 
States practices, while it makes substartial changes in the practices of 
many of the civil law countries, moving their practices in the direction of 
our generous system of international jucicial assistance and our concepts 
of ‘‘due process’’ in the service of process. Through a dramatic coinci- 
dence, President Johnson signed Public Law 88-619 on October 8, just 
seven days before the opening meeting on this convention. The presenta- 
tion, at the very beginning, of §§1696 and 1781 of the new Act and of the 
Senate Report on H.R. 9435, with its clear statement of the United States 
policy of generous international judizial assistance, had an immense im- 
pact on the discussions and profouncly affected the ultimate text of the 
convention. 

In brief summary, the convention provides for a government-sponsored 
‘Central Authority,” which will uncertake responsibility for the service 
of papers emanating from countries whizh are signatories to the conven- 
tion. Our State Department, under §1781 of the Act, will substantially 
fulfill this requirement without amendment of our legislation. 

In order to be sure that our requir2ments of due process are met, with 
respect to service abroad of documents issuing from United States courts, 
Article 5 of the convention permits an applicant to request service in a 
‘‘particular manner” ë and requires the state addressed to follow that 
manner unless it is incompatible with its internal law. The Central 
Authority addressed may demand translation of the documents into its 
language. Our State Department generally requires this with respect to 
documents coming to it from abroad. 

The convention provides a simple form of documentation both of the 
request and of the certificate of performance. 

Use of the Central Authority is purely optional with the applicant for 
service. Articles 9 to 11 of the convention permit wide use of alternative 
channels for the transmission of the cocuments for the purpose of service 
except to the extent that a particular ecuntry formally objects to a par- 
ticular method. Most important for tie United States is Article 19, 
inserted at our request, which leaves unimpaired any internal legislation 
which may authorize channels over and above those provided in the con- 
vention. This specifically avoids any risk cf repeal, amendment or narrow- 
ing of the presently existing §1596 or any change of the United States’ free 
and open policy as stated in the Senate report. 

The applicant is to pay the cost of tie services of judicial officers or 
other competent process-servers. 

From the point of view of the Continertal countries, the most significant 
changes are in Articles 15 and 16. Thzse make radical changes in the 


s Cf. Fed. R.C.P. No. 4(i) (C). 
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internal laws of those countries which have heretofore used the system of 
‘notification au parquet’ to serve process on parties abroad. This system 
has permitted the plaintiff to serve such process merely by delivery to a 
local court official. Diplomatic channels are then to be used to try to 
give notice to the defendant abroad, but failure to do this will not in- 
validate the service. A default judgment with no notice whatever is 
easily available in personal actions under this system. | 

Under the convention, judgment by default against non-resident de- 
fendants will be sharply restricted. Normally it cannot be entered unless 
the plaintiff proves actual service on the defendant, or at his residence, 
or service by a method normally employed by the state, where the de- 
fendant is to be served, in its own domestic actions against its own resi- 
dents. In the light of the procedural standards of the members of the 
Conference, these limitations should ensure due process. The only ex- 
ception permitted is the authority given to a party to the convention to 
declare, in'a formal document deposited with the Government of The 
Netherlands, that its courts will be allowed to enter judgment by default, 
without proof of service, if (1) the document was actually transmitted 
_ under the convention, (2) a period considered adequate by the judge has 
passed (never less than six months) without any report on the attempted 
service, and (3) every effort has been made by the plaintiff to secure a 
report and certificate of performance through the competent authorities of 
the state addressed. These stringent limitations should minimize the 
possibility of abuses. 

Further, broad powers are given in Article 16 to open a judgment 
entered by default, within reasonable maximum time limits, upon proof 
by the defendant of no actual knowledge of the proceedings, and a showing 
of a prima facie defense on the merits, even though the normal time has 
' expired under the normal procedures of the forum. These provisions, 
however, are not applicable to judgments in divorce or other matters of 
**status.”’ . 

In order to restrict the application of the convention to states whose 
procedural standards meet those of tha members of the Conference, the 
convention is not open, but may be joined by non-members of the Confer- 
ence only if no objection is interposed by any state then party to the 
convention. 

To summarize, the convention should not impose substantial burdens on 
the Department of State, over and above those already existing under 
$1781 of the new Act; should not change the procedures under the Federal 
Rules or our new Act; and should markedly improve procedures abroad 
for the benefit of the United States courts and litigants. 


The Convention on the Choice of Court 


The United States did not vote in favor of this convention, but abstained. 
The convention applies where parties to a contract ‘‘having an interna- 
tional character” have chosen the courts of one of the contracting states, 


e Cf. Fed. R.C.P. No. 4(i). 
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but does not state which law is to determine the validity of the contract 
or of the choice of court. It excludes divorce and other matters of 
status, maintenance obligations, succession, bankruptcy and matters in- 
volving real property. It applies withoct regard to the nationality of the 
parties. : 

The agreement is deemed to have been made if one party ‘‘accepts’’ a 
written proposal by the other expr2ssly designating the chosen court. 
The convention does not state which law governs the cuestion of ac- 
ceptance. 

The chosen court shall be the exclusive court, unless th2 parties agree 
otherwise. All other courts shall decline jurisdiction, unless (1) the parties 
have agreed that the choice is non-exelusive; (2) ‘‘because of the subject 
matter,’’ the jurisdiction of a particular court could not legally be ex- 
cluded under its own internal law; -3) where the agreement is void or 
voidable; (4) provisional or protective measures are requested. The con- 
vention does not state the limits of the broad exception in (2) above. 

The convention contains the very important new concept that the choice 
of court shall be void or voidable if obtained ‘‘by an abuse of economic 
power or other unfair means,’’ but does not state which law shall de- 
termine this question. 

There are no special provisions for the recognition of judgments. Normal 
rules for recognition apply. If the judgment by the chosen court is not 
recognized in a particular state, a new sult may be brough; in that state. 

The convention permits a contracting state to make the followimg im- 
portant reservations: 


(a) refusal to recognize a choice of court if the contracting parties are 
its nationals habitually residing in its territory. 

(b) refusal to recognize a choice of court in contracts made in its terri- 
tory between its nationals or enterprises and the agents of foreign firms. 

(c) insistence upon its own exclusive jurisdiction over contracts made 
in its territory between its nationals or enterprises and the agents of 
foreign firms. 

(d) refusal to recognize a choice of court, if the dispute has no con- 
nection with that court, or if the choice would be ‘‘seriously :nconvenient.’’ 


An interesting question is whether the subject-matter of this convention 
is appropriate for action by our national Government. 


Future Work 


As mentioned above, consideration >f the recognition of foreign judg- 
ments will be continued at the proposed Hxtraordinary Session. Implicit 
in these considerations is a decision cn a proposal to ‘‘bilateralize’’ the 
convention, 1.¢., to set out certain general principles in the convention and 
then leave each country free to make its cwn choice of treaty partners. 

The international recognition of jucgments in divorce, lezal separation 
and annulment will be on the agenda for the Eleventh Session. The 
remaining items for the Eleventh Session will be selected ky the Nether- 


reid 
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lands State Commission and the Permanent Bureau from a list of eight 
topics proposed by various members. The United States proposed the 
consideration of letters rogatory and other methods of taking testimony 
abroad, as a natural sequence to the Convention on Service of Process 
Abroad, discussed above. 

The excessive burden of attempting to deal with four or five conventions 
at a session may result in a somewhat smaller agenda for future sessions. 

The Permanent Bureau was requested to prepare and circulate texts of 
‘‘model laws’’ patterned on the three conventions adopted at the Tenth 
Session. This was done expressly for the benefit of the United States and 
the National Conference of Commissioners on Uniform State Laws. 


Conclusion 


The first United States participation as a full member of the Conference 
was a pronounced success. Despite the relatively brief time available for 
advance preparation, our delegation was able to participate constructively 
in all the discussions. Our suggestions were particularly effective with 
respect to the Conventions on Service of Process Abroad and Choice of 
Court. 

It is hoped that advance preparation for the Eleventh Session, including 
the selection of the delegation, will begin as quickly as possible after the 
topics for the Conference are chosen by the Netherlands State Commission. 
This will ensure our most effective future participation. 

Pamir W. Amram * 


GHANA AND UNITED STATES-—-UNITED KINGDOM AGREEMENTS 


Professor D. P. O’Connell in a very interesting article entitled ‘‘State 
Suceession and Problems of Treaty Interpretation’’ in the January, 1964, 
issue of THE AMERICAN JOURNAL OF INTERNATIONAL Law raises some 
practical questions regarding the inclusion under the name Ghana in 
‘Treaties in Force” of certain United States-United Kingdom agree- 
ments. Three agreements which he selects for analysis are the Bermuda 
Agreement on Air Services, 1946, the Mutual Defense Assistance Agree- 
ment, 1950, and the Economic and Technical Cooperation Agreement, 
1948. The analysis itself is attributed to Mr. I. Shearer, lecturer in law 
in the University of Adelaide. Professor O’Connell suggests that the 
compiler of ‘‘Treaties in Force’’ may have worked mechanically rather 


* Mr. Amram is Chairman of the Civil Procedural Rules Committee of the Supreme 
Court of Pennsylvania and Chairman of the Advisory Committee of the United States 
Commission on International Rules of Judicial Procedure. He was also a member of 
the United States Observer Delegations to the Highth (1956) and Ninth (1960) 
Sessions of the Hague Conference. He is the Society’s representative on the State 
Department’s Advisory Committee on Private International Law and this is his Report 
to the Society in that capacity. The views and comments expressed are his personal 
views only and do not necessarily represent tke views of the Department of State, or 
of any other member of the 1964 Delegation. 
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than systematically in including these agreements, and that the appearance 
of any treaty in the list is not conclusive of anything more than the atti- 
tude of the United States to the question. 

The continued application tc Ghana ot certain agreements between the 
United States and the United Kingdom was formalized in the exchange of 
-nctes between the Government of the United States and the Government 
of Ghana, signed at Accra Septemker 4 and December 21, 1957, and 
February 12, 1958.1 This exchange specifies the agreements which the 
Government of the United States prcposed should be continued, and in- 
cludes the three agreements discussed in Professor O’Connell’s article. 
All of the agreements specified had applied to the Gold Coast before it 
atzained independence under the name of Ghana. At the time of writing 
Professor O’Connell may understandably have been unaware of this ex- 
change of notes, as it was published only in 1962 and was included for the 
first time in ‘‘Treaties in Force’’ in the January 1, 19638, edition. 

Prior to the conclusion of this exchange there had been an informal 
urderstanding between the governments of the United States and Ghana 
that agreements between the United States and the United Kingdom 
aftecting Ghana would remain in force pending the conclusion of more 
permanent arrangements. In addition, the continuance in force of the 
Bermuda Air Services Agreement? hac. been the subjecs of a special 
request from the Government of Ghana. A letter dated June 19, 1957, 
from the Permanent Secretary of the Ghanaian Ministry of External 
Affairs to the American Charge d’Affaires at Accra reads in part as 
fo.lows : 


I have the honour to address you on the subject of tha international 
scheduled air services operated by Pan American Airways which 
eall at Accra Airport. 

2. As you will be aware, these services operate through Ghana 
under the terms of a bilateral Agreement made between your Gov- 
ernment and that of the United Kmgdom. It is the desire of my 
Government that these arrangements should continue until such time 
as a bilateral Agreement is conclud2d between our Governments or 
until they are otherwise varied by mutual agreement. 


Tke Ghanaian request appears to have been made in anticipation of a 
request from Pan American Airways for certain route and schedule 
changes for its services operating througk Ghana. 

Instead of replying solely on the basis of the Ghanaian request for 
continuation of the Air Services Agreement, the United States Government 
selected certain other agreements which it desired also to keep in force 
wizh the newly independent country. ‘These included Article IV of the 
Mutual Defense Assistance Agreement cf 1950? and the Economie Co- 
operation Agreement of 1948,4 to which Professor O’Connell refers. Also 
included were treaties or other agreemerts on consular matters, extradi- 

L 'T.I.A.S., No. 4966; 13 U. S. Treaties 240; 442 U.N. Treaty Series 175. 

2 T.I.A.S., No, 1507; 60 Stat. 1499; 3 U.N. Treaty Series 253. 


3 T.I.A.S., No. 2017; 1 U. S. Treaties 126: 80 U.N. Treaty Series 261. 
4 T.LA.S., No. 1795; 62 Stat. 2596; 22 U.N. Treaty Series 263. 
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tion, tenure and disposition of property, postal matters, trade-mark pro- 
tection, visas, and pilot licenses. . 

Continued application of Article IV of the Mutual Defense Assistance 
Agreement to the newly independent state of Ghana may not seem as 
clearly justified as continuance of certain other agreements. Yet there 
was nothing to prevent its continued application if the United States and 
Ghana so agreed. As Professor O’Connell notes in his article, the Mutual 
Defense Assistance Agreement of 1950 as a whole had not been extended 
to non-metropolitan territories of the parties, whereas the Heonomie Co- 
operation Agreement had been specifically extended to a large number of 
colonies, including the Gold Coast. However, Article IV of the Mutual 
Defense Assistance Agreement provides that the provisions of Article V 
of the Economie Cooperation Agreement shall be regarded as ‘‘an integral 
part of this Agreement.’’ Article V of the Economic Cooperation Agree- 
ment provides for the supplying to the United States, for stockpiling or 
other purposes, of materials originating in the United Kingdom (including 
any of its territories to which the agreement has been extended) which 
are required by reason of deficiencies or potential deficiencies in United 
States resources, and for promotion of increased production of such 
materials. 

Professor O’Connell goes on to say that the American interpretation 
of Article IV of the Mutual Defense Assistance Agreement is apparently 
that not only are the provisions of Article V of the Economie Cooperation 
Agreement incorporated into the later agreement, but their territorial 
application is imported as well. He states that this imterpretation 
might not be free from controversy but that the point would only arise 
in the event of the expiration of the Economic Cooperation Agreement. 
. The interpretation to be given Article IV of the Mutual Defense As- 
sistance Agreement as regards territorial application and its continuance 
beyond expiration of the Economie Cooperation Agreement is the subject 
of Annex C of the Mutual Defense Assistance Agreement, which reads: 


It is understood that for the purpcse of furthering the mutual 
defense of the two countries the obligations undertaken by the Govern- 
ment of the United Kingdom by virtue of Article IV of the Mutual 
Defense Assistance Agreement will continue to apply to the United 
Kingdom of Great Britain and Northern Ireland after the termina- 
tion of the Economie Cooperation Agreement. The Government of the 
United Kingdom intends to consult the Governments of the terri- 
tories to which the Economic Cooperation Agreement has been or may 
be extended under Article XII of that Agreement with a view to 
securing their consent to the continued extension to those territories of 
the provisions of Article V of the Economie Cooperation Agreement, 
so long as those provisions remain an integral part of the Mutual 
Defense Assistance Agreement. 


Following consultation with the various territorial governments, the Gov- 
ernment of the United Kingdom informed the Government of the United 
States of those territories which had signified their consent to the continued 
extension to them of the provisions of Article V of the Economie Co- 
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operation Agreement so long as those provisions remain an integral part 
of the Mutual Defense Assistance Agreement. The consent by the Gold 
Coast was notified on July 19, 1952. 

When the United States Government specified the Mutual Defense As- 
sistance Agreement as one of the agreements it wished to consider as con- 
tinuing in force with Ghana, that state did not demur. In subsequent 
negotiations with newly independent states, however, the United States 
Government has taken into consideration that the Mutual Defense As- 
sistance Agreement is NATO-related and has not suggested that it, or 
Article IV of it, be considered as continuing in force. 

With regard to the Economie Coop2raczion Agreement, Professor O’Con- 
nell points out that the provisions of that agreement are so intimately 
connected with the economy of the United Kingdom that it could be 
argued that the territorial application was contingent upon the territories 
concerned remaining part of the United Kingdom. It is the view of the 
United States Government that an agreement should be regarded as con- 
tinuing in force with a newly independent state if that state continues to 
aecept benefits under it. This has led to the consideration of the Economic 
Cooperation Agreement of 1948 as continuing in force with certain new 
states formerly territories of the United Kingdom until such time as a 
new agreement on the subject is ccncluded. For example, the United 
States and Jamaica regarded the 1948 Economic Cooperation Agreement, 
which had applied to Jamaica as a territcry, as remaining in force between 
them until the General Agreement for Economic, Technical and Related 
Assistance between the United States and Jamaica was signed on October 
24, 1963.5 That agreement specifical_y provides that upon its entry into 
force the Economic Cooperation Agreement of 1948 and the Technical 
Cooperation Agreement of 1951 shall no longer be considered to apply to 
Jamaica, and that arrangements or agreements implementing those earlier 
agreements shall thereafter be subject to the new agreement. 

In practice the United States Government endeavors to negotiate new 
agreements, as appropriate, with a newly independent state as soon as 
possible. In the interim it tries, where feasible, to arrive at a mutual 
understanding with the new state speciz-ying which bilateral agreements 
between the United States and the former parent state shall be considered 
as continuing to apply. In most cases tha new state is not prepared in the 
first years of its independence to underteke a commitment in such specific 
terms. To date the United States-Ghana exchange is the only all-in- 
clusive formal understanding of this zyp2 arrived at, although notes have 
also been exchanged with Trinidad ard Tobago ê and Jamaica’ regarding 
continued application of the 1946 Air Services Agreement. An exchange 
of notes with Congo (Brazzaville) on continuation of treaty obligations 8 
is couched only in general terms. 


5 T.I.A.S., No. 5457. 

éT.LA.S., No. 5209; 13 U. 8. Treaties 2453. 
TT.LAS., No. 5244; 13 U. S. Treaties 2719. 
8 T.I.A.S., No. 5161; 13 U. S. Treaties 2065. 
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Where a new state has signed a devolution agreement with the parent 
country or otherwise undertaken in general terms to acknowledge the con- 
tinuance in force of agreements applied to it as a territory, that fact is 
noted in “‘Treaties in Force.” The Department of State undertakes, with 
due regard for practical considerations, to determine which bilateral agree- 
ments of the parent country with the United States may clearly be con- 
sidered as covered by the new state’s general acknowledgment. These 
are listed under the name of the new state in ‘‘ Treaties in Force.’’ 

CHARLES I. Bevans 
Assistant Legal Adviser, 
5 Department of State 


SETTLEMENT OF THE INTERHANDEL CASE 


On April 15, 1964, an order of Judge Pine of the United States District 
Court for the District of Columbia removed the last legal obstacles to the 
settlement of the litigation commenced almost 16 years before by a Swiss 
corporation known as Interhandel against the United States Government.* 
This action sought the return of some 90% of the stock of General 
Aniline & Film Corporation which Interhandel had held before its vesting 
in 1942. Previous stages in this litigation have been noted in this 
JOURNAL: the grant to various shareholders in Interhandel of leave to 
intervene in the litigation,? the dismissal of the Interhandel complaint 
because of non-compliance with the court’s discovery orders,” the reversal 
of this ruling by the Supreme Court,* the unsuccessful attempt by the 
Swiss Government to raise these issues before the International Court of 
Justice,’ and the passage of legislation designed to permit the sale of the 
General Aniline stock before conclusion of the litigation, a step previously 
forbidden by Section 9 of the Trading with the Enemy Act.® 

The court’s order found that the intervenors did not constitute a class 
within the meaning of Rule 28 of the Federal Rules of Civil Procedure 
that requires court approval of settlements involving classes, and further 
found that the rights of those intervenors not consenting to the settlement 
would not be prejudiced; this opened the way to a settlement by the 
parties. The basic terms of the settlement’ are: (1) the shares of General 
Aniline involved in the litigation are to be sold by the Attorney General,® 
it being contemplated that this will be a public sale in the American 
market to take place early in 1965; (2) the proceeds of such sale will be 
shared equally by the United States and Interhandel; and (3) Interhandel 


i Civil Action No. 4360-48. 245 AJL. 554 (1952). 
$51 ibid. 818 (1957). 453 ibid. 177 (1959). 


5 Ibid. 671; Briggs, ‘‘Interhandel: The Court’s Jucgment of March 21, 1959, on the 
Preliminary Objectiors of the United States,’’ ibid. 547. 

6 Domke, ‘‘The War Claims Act of 1962,’’ 57 ibid. 354, 367-368 (1963). 

T The text of the Order and Stipulation of Settlement as amended is reproduced at 
3 Int. Legal Materials 426 (1964). 

8 The 11% of the General Aniline shares not claimed by Interhandel are excluded 
from the agreement and will presumably also be .solc by the Government. 
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~ill, from its share, pay $23,900,000 to the United States in settlement 
»f various counter-claims for income taxes due from Interhandel and for 
shares in Interhandel vested by the Attorney General but not recognized 
by Interhandel as valid. ` The conflicting claims of third parties must also 
be disposed of. Interhandel must, prior to sale, provide releases from the 
governments of Switzerland and The Netherlands and various corporations 
IN various ways allied or añliated with it. The rights of intervening 
-nterhandel stockholders not consenting to the agreement are to be pre- 
served by reserving for them an amount of General Aniline shares equal 
to the maximum claimed by them; this reservation is to last until adjudica- 
tion of their claims. Finally, Interhendel is to indemnify the United 
states against a variety of claims; that indemnification obligation is re- 
mforced by provisions that Interhandel maintain an agent for the service 
«f process in the District of Columbia and that the sums payable to Inter- 
wandel resulting from the sale shall only be released as the Attorney 
General is satisfied that they are no longer needed as security. 


E. G. 


CONGRESSIONAL LEGISLATION CONCERNING ACT OF STATE DOCTRINE 


As of possible interest in connection with questions involving the 
sabbatino case,! it may be noted that the Congress added an amendment 
70 the Foreign Assistance Act of 1964, approved October 7, 1964.2 Sec- 
tion 801(d) provides: 


(2) Notwithstanding any other provision of law, no court in the 
United States shall decline on the ground of the federal act of state 
doctrine to make a determination on the merits giving effect to the 
principles of international law in a case in which a claim of title or 
other right is asserted by any pariy including a foreign state (or a 
party claiming through such state! based upon (or traced through) 
a confiscation or other taking after January 1, 1959, by an act of that 
state in violation of the principles 3f international law, including the 
principles of compensation and the other standards set out in this 
sub-section: Provided, That this subparagraph shall not be applicable 
(1) in any case in which an act of a foreign state is not contrary to 
international law or with respect to a claim of title or other right 
acquired pursuant to an irrevocable letter of credit of not more than 
180 days duration issued in good faith prior to the time of the 
confiscation or other taking, or (2) in any case with respect to which 
the President determines that application of the act of state doctrine 
is required in that particular case by the foreign policy interests of 
the United States and a suggestion to this effect is filed on his behalf 
in that case with the court, or (8) in any case in which the proceedings 
are commenced after January 1, 1966. 


W. W. B. 


2 Banco Nacional de Cuba v. Sabbatino, 376 U. S. 398 (1964), 58 A.J.I L. 779 (1964). 
2 Public Law 88-633, 78 Stat. 1013. 
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ANNUAL MEETING OF THE SOCIETY 


The 59th Annual Meeting of the Society will be held at the Mayflower 
Hotel in Washington, D. C., from Thursday, April 22nd through Saturday, 
April 24th, 1965. The program includes nine panels, the business meet- 
ing of the Society and a moot court. The ennual dinner will be held on 
Friday evening and will feature an address by the President of the 
Society, Professor Brunson MacChesney, and a speech by a prominent 
publie figure. New officers of the Society will be elected at the business 
meeting on Saturday morning. 

The general theme of the meeting will be Development of International 
Law by International Organizations. The following aspects of the prob-- 
lem will be considered by the varicus panels: 


1. Codification and Development of International Law by International 
Codification Agencies. The work of both the International Law Com- 
mission and the inter-American codification bodies will be discussed in 
this panel. 

2. Development of Rules relating to International Trade and Invesiment. 
This session will be co-sponsored by the American Branch of the Interna- 
tional Law Association, and will deal with the recent United Nations Trade 
Conference, the International Bank for Reconstruction and Development, 
and other agencies in the economic field. 

3. Development of Rules relating to Peace-keeping. The speakers will 
consider not only the contribution of the United Nations but also that of 
the Organization of American States, as well as the development of rules 
relating to indirect aggression and subversion. 

4. International Organization Courses in Law Schools and Other Uni- 
versity Departments. Under the chairmanship of Professor Deener, this 
session will hear reports on various aspects of teaching, on the Society’s 
recent Survey of Teaching of International Law in American Law Schools, 
and on the Bibliography of Social Science Literature. 

5. Development of International Law by the United Nations. Various 
methods used by the United Nations to devalop its Charter, and interna- 
tional law in general, will be considered by this panel. 

6. Development of International Law by Specialized Agencies. The 
speakers will concentrate on the International Labor Organization, the 
International Civil Aviation Organization, the World Health Organization, 
and the International Atomic Energy Agency. 

7. Development of International Law by the International Court of 
Justice. The contribution of the Court to the growth of international law 
will be evaluated by this panel. 

8. Development of International Law by European Organizations. This 
panel will explore the methods adopted by the various organs of the 
European Communities for the development of international law. 

9. Equality of States in International Organizations. This will be a 
joint session with the American Society for Political and Legal Phi- 
losophy. Most of the speakers at this meeting of the Society will address 
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it for the first time; many of them will be political scientists working in 
the field of international law and organization. 

Members of this year’s Committee on the Annual Meeting include: 
David R. Deener, Leo Gross, James F. Hogg, Gerard J. Mangone, Stefan 
A. Riesenfeld, Oscar Schachter, Erie St2in, and Francis O. Wilcox. 

Out-of-town members are urged tc make hotel reservations as soon as 
possible. Those wanting to stay at the headquarters hotel should write 
tc Room Reservations, Mayflower Hotel, Washington, D. C. 20006, men- 
tioning that they are attending the Society’s annual meeting. Reserva- 
tion cards will be distributed with the January Letter to Members. Hotel 
rooms in Washington are fully booked through Wednesday of the week in 
which the Society’s meeting is scheduled, because of a large convention. 
Therefore, it is recommended that those attending the Soziety’s meeting 
arrange not to arrive until the morning cf Thursday, April 22. 

Louis B. SoHN 
Charman, Committee on Annual Meeting 


WEST COAST REGIONAL MEETING 


On Friday October 16, 1964, a West Coast Regional Meeting of the 
Society was held in San Francisco. Professor Carl B. Spaeth was Chair- 
man of the committee that organized the meeting. The program on ‘‘In- 
ternal Enforcement of International Rules’’ was developed around themes 
from the Society’s annual meeting in April, 1964. 

The morning session took up the topic ‘‘Enforcing International Law 
against One Country through Domestic Litigation in Others,’’ focusing on 
the act of state doctrine, the Supreme Court decision in the Sabbatino 
case and the subsequent amendment to the Foreign Assistance Act of 1964 
providing for changes in the law as stated by the Court.1 The Chairman 
for the morning session was Edward C. Freutel, Jr., of tke Los Angeles 
Bar. The speakers were Carlyle E. Maw of the New York Bar, Richard 
A. Falk of Princeton University and Myres S. McDougal of Yale Law 
School (a former President of the Society). 

The afternoon session took up the topic ‘‘Using a Country’s Own Legal 
System to Cause It to Respect International Rights.” Robert G. Sproul, 
Jr., of the San Francisco Bar was Chairman for this session. The speakers 
were James Nevins Hyde of the New York Bar (President of the Society 
last year), who spoke on the exhaustion of local remedies in asserting claims 
against foreign governments, Stefan A. Riesenfeld of the University of 
California Law School, and David Hardy >f the Kaiser Industries Corpora- 
tion. 

A luncheon session was jointly sponsored by the Bar Association of San 
Francisco, presided over by Brent M. Abel, President of the Association. 
Tom Killefer, United States Executive Director of the Inter-American 
Development Bank, was the principal speaker. At a dinner meeting in 
the evening the presiding officer, Professor Spaeth, reviewing a full day 


1 For text of amendment see above, p. 98. 
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which all agreed had been both instructive and pleasant, expressed hopes 
that such meetings could become annual events in San Francisco. Presi- 
dent MacChesney of the Society thanked Professor Spaeth and his com- 
mittee for an interesting and lively program and excellent arrangements, 
and outlined the Society’s plans for activities in the year ahead. 

All sessions were held in the St. Francis Hotel. The members of Pro- 
fessor Spaeth’s committee who assisted in planning the meeting were 
Arthur R. Albrecht, Eugene D. Bennett, Alexander D. Calhoun, Jr., 
Charles E. Cooper, Gerald Doppelt, Carl M. Franklin, Edward ©. Freutel, 
Ralph Johnson, Hans A. Linde, and Allan N. Littman. 

H. C. L, MERLLAT 


HAGUE ACADEMY OF INTERNATIONAL LAW—1963 SESSIONS 
LECTURES, JULY-AUGUST, 1965 


Two sessions of lectures at The Hague Academy of International Law 
will take place in 1965. The first session, from July 5 to 26, will consist 
of the following courses: General Course. by Professor M. Yasseen (Irak) ; 
Penal Obligations in Private International Law, by Professor G. Beitzke 
(Germany); Relations between Uniform Law and Private International 
Law, by Professor F. Malintoppi (Italy); Historical Survey of the In- 
terpretation of Private International Law, by Professor Giuseppe Barile 
(Italy) ; Conflict of Laws related to International Sale: Theory and Practice 
in Socialist Countries, by Professor L. Lunz (U.S.S.R.); International 
Problems of Telecommunications, by Mr. Jens Evensen (Norway); State 
Succession, by Professor K. Zemanek (Austria); Relations between the 
Competence of the European Communities Court and Municipal Tribunals, 
by Mr. A. Donner (Netherlands). 

The second session, from July 26 to August 16, will consist of the follow- 
ing courses: General Course, by Professor William W. Bishop (U.S.A.); 
International Law and National Policy, by Professor Louis Henkin 
(U.S.A.); Present Legal Aspects of the Problem of Refugees, by Mr. F. 
Schnyder (Switzerland); The Law of Blockade in Peace and War, by 
Professor D. Johnson (Great Britain); Rules of International Law Con- 
cerning Civil War, by Professor R. Pinto (France); The Expansion of 
International Community in the 19th and 20th Centuries, by Professor A. 
Truyol y Serra (Spain); The Principles of International Law in Buddhist 
Doctrine, by Professor K. Jayatilleke (Ceylon). 

Application forms, as well as information about scholarships, may be 
obtained from the Secretariat of the Hague Academy of International 
Law, Peace Palace, The Hague. 


RESEARCH CENTER, AUGUST-SEPTEMBER, 1965 


The ninth annual session of the Research Center of the Hague Academy 
of International Law will be held at The Hague from August 17 to 
September 24, 1965. The subject for research will be: ‘‘The Rôle of 
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Treaties in the Unification of Private International Law.’’ The Directors 
o= Research will be Professor M. Loussouarn, of the Faculty of Law of the 
University of Rennes (French-speaking section), and Dr. K. Skubiszewski, 
o? the Faculty of Law of the University of Poznan (English-speaking 
section). 

The purpose of the Center is to enable persons who have already reached 
al advanced stage of study, cr who are engaged in research or teaching, 
ix the field of international law, to spend six weeks in research and seminar 
d_scussion at the Academy. ‘The extensive facilities of the Peace Palace 
Library are at the disposal of participants. 

Most of the expenses of attendance are borne by the Academy out of a 
special grant made by the Rockefeller Foundation. Participants will re- 
ceive a contribution towards their traveling expenses and a living allow- 
ance of 20 guilders per day during their stay. 

There are no age limits for participants, but the general level ranges 
between 25 and 40 years of age. 

Requests for application forms should be made to the Secretariat, 
Hague Academy of International Law, Peace Palace, The Hague, and 
ecmpleted forms should reach the Academy not later than March 1, 1965. 


E. H. F. 


CONTEMPORARY PRACTICE CF THE UNITED STATES 
RELATING TO INTERNATIONAL LAW 


The material for this section has been collected by members of the staff 
of the Office of the Legal Adviser, Department of State, by Mr. ALFRED P. 
Rus of the Office of General Counsel, Department of Defense, and by 
Mr. Bruno A, Ristau of the Department of Justice, under the general 
supervision of Mr. Ricsard B. Buper of the Office of the Legal Adviser, 
Department of State. 


BOUNDARY WATERS AND Trans-BoUNpDARY STREAMS 


U. S—Canadian International Jorat Commission—studies on water levels 
and pollution—ked River and Great Lakes 


On October 1, 1964, the Department of State transmitted the following 
letter, signed by Secretary of State Dean Rusk, to the International Joint 
Commission, United States and Canada, requesting a report on pollution 
in the Red River: 


The Governments of the United States and Canada have been in- 
formed that the waters crossing the international boundary in the Red 
River are polluted by sewage and industrial wastes. Having in mind 
the provisions of Article IV of the Boundary Waters Treaty signed 
January 11, 1909, that boundary waters and waters flowing across the 
boundary shall not be polluted on either side to the injury of health 
or property on the other side, the two Governments have agreed upon 
a joint reference of the matter to the International Jomt Commission, 
pursuant to the provisions of Article IX of said Treaty. The Com- 
mission 1s requested to Inquire into and to report to the two Govern- 
ments upon the following questions: 


1) Are the waters referred to in the preceding paragraph being 
polluted on either side of the international boundary to an ex- 
tent which is causing, or likely to cause, injury to health or 
property on the other sida of the boundary? 

2) If the foregoing question is answered in the affirmative, to what 
extent, by what causes, and in what localities 1s such pollution 
taking place? 

3) If the Commission should find that pollution of the character 
just referred to is taking place, what remedial measures would, 
in its judgment, be most practicable from the economic, sanitary 
and other points of view and what would be the probable cost 
thereof? 


For the purpose of assisting the Commission in making the investiga- 
tion and recommendations provided for in this Reference, the two 
Governments will, upon request, make available to the Commission the 
services of engineers and other specially qualified personnel of their 

`” governmental agencies, and such information and technical data as 
may have been acquired by such agencies or as may be acquired by 
them during the course of the investigation. 
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It would be appreciated if the Commission would scbmit its report 
and recommendations to the two Gcvernments as soon as practicable. 


(Dept. of State Press Release No. 433, Oct. 9, 1964; E1 Dept. of 
State Bulletin 599 (1964).) 


On October 7, 1964, the Department cf State transmitted the following 
letter, signed by Assistant Secretary William R. Tyler for the Secretary of 
State, to the Joint Commission calling for a report on water level con- 
ditions in the Great Lakes: 


In order to determine. whether measures within the Great Lakes 
Basin can be taken in the public interest to regulate further the levels 
of the Great Lakes or any of them and their connecting waters so as 
to reduce the extremes of stage which have been experienced, and for 

_the beneficial effects in these waters described hereunder, the Govern- 

ments of Canada and the United States have agreed to refer the 
matter to the International Joint Commission for investigation and 
ai pursuant to Article IX of the Boundary Waters Treaty of 
1909. 

It is desired that the Commission study the various factors which 
affect the fiuctuations of these water levels and determine whether in 
its judgment action would be practicable and in the public interest 
from the points of view of both Governments for tae purposes of 
bringing about a more beneficial range of stage for, and improvement 
in 

a) domestic water supply and sanitation, 
b) navigation, 

c) water for power and industry, 

d) flood control, 

e) agriculture, 

f) fish and widlife, 

g) recreation, and 

h) other beneficial public purposes. 


In the event that the Commission should find that changes in ex- 
isting works or that other measures would be practicable and in the 
publie interest in light of the foregoing purposes, it should indicate 
how the various interests on either side of the boundary would be 
benefited or adversely affected thereby. The Commission should esti- 
mate the cost of such changes in existing works or of such other 
measures and the cost of any remedial works that might be found 
to be necessary and make an appraisal of the value to the two 
countries, jointly and separately, of such measures. For the purpose 
of assisting the Commission in its investigations and otherwise in the 
performance of its duties under this Reference the two Governments 
will upon request make available to the Commission the services of 
engineers and other specially qualified personnel of their governmental 
agencies and such information and technical data as may have been 
acquired or as may be acquired by them during ‘the course of the 
investigation. 

The two Governments have agreed that when the Commission’s re- 
port is received they will consider whether any examinetion of further 
measures which might alleviate the problem should be carried out, 
including extending the scope of the present Reference. 

The Commission is requested to submit its report to the two Govern- 
ments as soon as may be practicable. 
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(Dept. of State Press Release No. 441, Oct. 8, 1964; ibid. 598.) 


On October 7, 1964, the Department of State transmitted to the Inter- 
national Joint Commission the following letter, signed by Assistant Secre- 
tary of State Wiliam R. Tyler for the Secretary of State, calling for a 
report on pollution in Lake Erie, Lake Ontario and the International 
Section of the St. Lawrence River: 


I have the honor to inform vou that the Governments of the United 
States and Canada have been informed that the waters of Lake Erie, 
Lake Ontario and the international section of the St. Lawrence River 
are being polluted by sewage and industrial waste discharged into 
these waters. Having in mind the provision of Article IV of the 
Boundary Waters Treaty signed January 11, 1909, that boundary 
waters and waters flowing across the boundary shall not be polluted 
on either side to the injury of health or property on the other side, 
the two Governments have agreed upon a joint Reference of the 
matter to the International Joint Commission, pursuant to the pro- 
visions of Article IX of said Treaty. The Commission is requested 
to inquire into and to report to the two Governments upon the following 
questions: 


(1) Are the waters of Lake Erie, Lake Ontario, and the interna- 
tional section of the St. Lawrence River being polluted on 
either side of the boundary to an extent which is causing or is 
likely to cause injury to health or property on the other side 
of the boundary? 

(2) If the foregoing question is answered in the affirmative, to 
what extent, by what causes, and in what localities is such 
pollution taking place? 

(3) If the Commission should find that pollution of the character 
just referred to is taking place, what remedial measures would, 
in its judgment, be most practicable from the economic, sani- 
tary and other points of view and what would be the probable 
cost thereof? 


In the conduct of its investigation and otherwise in the performance 
of its duties under this Reference, the Commission may utilize the 
services of engineers.and other specially qualified personnel of the 
technical agencies of the United States and Canada and will so far 
as possible make use of information and technical data heretofore 
acquired or which may become available during the course of the 
investigation. 

The two Governments are also agreed on the desirability of ex- 
tending this Reference to other boundary waters of the Great Lakes 
Basin at an appropriate time. The Commission is requested to advise 
the Governments when, in its opinion, such action is desirable. 

The Commission should submit its report and recommendations to 
the two Governments as soon as practicable. 


(Dept. of State Press Release No. 441, Oct, 8, 1964; cbid. 599.) 


CLAIMS 


Non-espousal of claim assigned by foreign national to United States 
national after date claim arose © 


The Department received a letter from an American institution re- 
questing that the Department present to a foreign government an un- 
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settled claim against a foreign bank owned by the foreign government. ° 
The elaim was on a judgment against the bank secured by a foreign na- 
tional and subsequently assigned to the American institution. The De- 
partment’s reply stated, in part: 


Since ..., the assignor of the judgment, was not a national of 
the United States at the time he obtained the judgment or on the 
date of its assignment, there does not appear anything that the De- 
partment can appropriately do to assist the [claimant] in its efforts to 
collect the judgment. The United States Government does not under- 
take to present against a foreign government a claim which has been 
assigned by a foreign national to a national of the United States after 
the claim arose. This policy rests upon the well settled principle of 
international law that a claim must be national in origin to justify 
diplomatie espousal. The Government of the United States has 
always adhered to this principle and, accordingly, has declined to 
espouse claims through diplomatic channels that have not belonged 
to American claimants from the date the claim arose to the date of 
its settlement. 


(Letter dated Sept. 1, 1964, on file in the Office of the Legal Adviser.) 


| Claims against United States occupation forces in Germany—peace 
settlements 


A foreign government presented a note to an American Embassy re- 
garding a claim by one of its citizens for an alleged seizure by the United 
States Army in Germany on May 30, 1945, of certain radio sets belonging 
to him. The Department instructed the Embassy to reply, inter alia: 


$ 


The appropriate authorities of the United States Government have 
completed their review of the claim. The Embassy is informed that 
the United States Government still adheres to the view expressed by 
United States authorities on several previous occasions that the claim 

. is considered as one arising out of the war and that, therefore, 
the question of its settlement must be deferred until a peace treaty or 
similar definitive settlement with a unified Germany has been con- 
eluded. 

With respect to the view of the ... Ministry to the effect that 
the position of the United States Government is unfounded since the 
radio sets were taken by United States military forces to the detri- 
ment of an Allied national and were not taken by German authorities, 
it may be pointed out that responsibility for claims against occupation 
authorities arising out of acts or omissions during the occupation is 
generally determined in peace settlements. Also, such claims are 
generally considered as war claims, which properly fall upon the 
defeated nation to settle. In this connection, attention may be called 
to Article 76 of the treaty of peace with Italy which reads in part as 
follows: 


‘« . . The Italian Government agrees to make equitable compensa- 
tion in lire to persons who furnished supplies or services on requisi- 
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tion to the forces of Allied or Associated Powers in Italian territory 
and in satisfaction of non-combet damage claims against the forces 
of Allied or Associated Powers arising in Italian territory.’’ 


(Dept of State Airgram of Sept. 23, 1963, on file in the 
Office of the Legal Adviser.) 


Settlement by Depariment of State of claims not im excess of $15,000 


In an intra-Office of Legal Adviser memorandum on ‘‘Settlement and 
payment of certain claims not in excess of $15,000 against the United 
States presented by foreign governments,’ an Office attorney stated as 
follows: | 


By an Act approved August 1, 1962 (Public Law 87-565; 76 Stat. 
268; 5 U.S.C. 170g), section 2 cf the Act of August 1, 1956 was 
amended, providing that the Seer2tary of State, when funds are ap- 
propriated therefor, may 


‘‘for the purpose of promoting and maintaining friendly relations 
with foreign countries through the prompt settlement of certain 
claims, settle and pay any meritorious claim against the United 
States which is presented by a government of a foreign country for 
damage to or loss of real or personal property of, or personal in- 
jury to or death of, any nationa_ of such foreign country: Provided, 
That such claim is not cognizable under any other statute or inter- 
national agreement of the United States and can be settled for not 
more than $15,000 or the foreizn currency equivalent thereof.” 


On March 9, 1964, the Secretary cf State delegated authority to 
settle and pay such claims to the Legal Adviser and Deputy Legal 
Advisers. 

The legislation was enacted at the request of the Department to 
enable the United States Government promptly to settle and pay | 
claims against the United States which are presented by foreign 
governments, provided such claims are not cognizable under any other 
statute or international agreement of the United States and can be 
settled for not more than $15,000 or the foreign currency equivalent 
thereof. Prior to the enactment of this legislation, it was necessary 
for the Department to seek special legislation for authority to settle 
and pay claims presented by foreign governments. It will still be 
necessary to seek such legislation if tae claim exceeds $15,000. 


(Memorandum of March 17, 1964, on file in the Office of the Legal Adviser.) 


DIPLOMATIC INTERCOURSE 
Effect of refusal to accept diplomatic note 


In response to an inquiry from the Department of Justice regarding, 
inter alia, the effect, in diplomatic usage, of a refusal by an embassy to 
“accept”? a diplomatic note tendered to it by the government of the re- 
ceiving state, the Department of State responded, in part, as follows: 
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Your fourth question related to the effect, in diplomatic usage, of a 
refusal by an embassy to “‘accept’’ a diplomatic note tendered to it by 
the government of the receiving stete. The Department can only 
generally discuss the transmission of political notes in normal diplo- 
matie intercourse. Refusals of diplomatic notes are not uncommon. 
In earlier days it was often the prastice for an embassy to receive 
physically all diplomatic notes tendered to it, and then to reply by 
diplomatic note with its official refusal to ‘‘accept’’ the contents 
thereof, taking issue in this manner with the substantive zontent of the 
note. It is now quite common, however, for an embassy official, after 
having recelved and briefly noted the contents of a diplomatic note 
handed to him, physically to hand kack the note and state that he 
refuses to accept it; or, if this is not feasible, to Indicate publicly for 
the record his disavowal of having formally ‘‘accepted’’ it on behalf 
of his Government. In this latter circumstance, no formal reply is 
made to the offending note by the embassy. The Department of State 
does not believe that the practice surrounding the refusal to accept 
diplomatie notes, whether it is of the former or latter variant, can be 
considered to be determinative for any judicial purpose of whether or 
not the embassy or the foreign government’s representative can be 
charged with actual or constructive notice of their contents. 


(Letter from the Acting Legal Adviser, Leonard C. Meeker, to the Assistant 
Attorney General, John W. Douglas, dated Aug. 10, 1964, 
on file in the Office of the Legal Adviser.) 


DISARMAMENT 


United States views on the multilateral nuclear force—non-dissemina- 
tion of nuclear weapons 


In a note of August 28, 1964, replying to a Soviet note of July 11 
setting forth the views of the Soviet Government on the question of the 
creation of a multilateral nuclear force under discussion among a number 
of NATO members, the United States Government stated, inter alia: 


The United States presented a full exposition of its views on the 
question of non-dissemination of nuclear weapons, the question of the 
multilateral nuclear force and on the unfounded accusations against the 
Federal Republic of Germany, in its note of May 18, 1963. This note was 
in reply to Soviet charges in the Ministry’s note of April 8, 1963, which 
are similar to those which it now reiterates. 

In order to clear away any possible misunderstanding, the United States 
sets forth once again its views on these imvDortant issues. 

First, the proposed multilateral force is entirely defensive in purpose. 
It is designed to provide NATO with a deterrent against an extensive 
array of Soviet nuclear weapons directed against the members of the 
Atlantic Alliance. Its purpose is not aggressive, either in conception or 
in fact. It is, of course, inconceivable that the nations of NATO should 
unilaterally deny themselves the weapons necessary to meet the dangers 
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posed by Soviet arms, which the Soviet Government has explicitly threat- 
ened to use against them on a number of occasions. 

Second, the United States reaffirms its long-standing opposition to the 
proliferation of national nuclear weapons capabilities. The MLF is 
specifically designed to be consistent with this position. The principles 
of multilateral manning and ownership will assure that the multilateral 
force could be used only by decision of its governing body on which all 
members would be represented in accordance with control arrangements 
consistent with principles of non-dissemination. Furthermore, the force 
would be subject to the same safeguards as other NATO nuclear forces to 
prevent its use In an accidental or unauthorized manner. 

Third, the United States stands ready to conclude an international 
agreement on the non-dissemination o? nuclear weapons, in conformity 
with United Nations resolution 1665 (XVI) of December 4, 1961. Such 
an agreement has been a continuing goal of the United States in bilateral 
discussions, in discussions at the Geneva disarmament conference and has 
been endorsed by the United Nations. If the Soviet Union is sincere in its 
view that the multilateral force is simply a stepping stone to the transfer 
of ownership and control of nuclear weapons to a specific non-nuclear 
power, the signature of an international agreement along the lines the 
United States has proposed would give additional assurance to the Soviet 
Union beyond that derived from the unilateral expression of United States 
policy. As President Johnson indicated in his letter of January 18 to 
Premier Khrushchev, the United States remains ready at all times to 
discuss this urgent issue, but with the clear understanding that such dis- 
cussions cannot be used to frustrate security arrangements for the defense 
of the United States and its allies. 

A principal purpose of the multilateral force is to strengthen NATO 
and the political ties which bind together the nations of the Atlantic 
Alliance. Accordingly we recognize that certain governments will not 
abandon all objections to this force. However, it is important that the 
purposes and arrangements governing its creation not be misunderstood, 
and we are prepared to reiterate these purposes and explain these arrange- 
ments. 


(Dept. of State Press Release No. 382, Aug. 28, 1964; 51 Dept. 
of State Bulletin 367 (1964).) 


EXTRADITION 
Effect of conviction in absentia 


In a note responding to an extradition request from the Greek Govern- 
ment under the provisions of the United States-Greece Extradition Treaty 
of 1931, the Department of State indicated, inter alia, the following: 


It appears that the accused has been convicted in absentia of fraud 
and stealing. In this connection it should be noted that the United 
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States, in giving effect to its extradition treaties with countries where 
in absentia convictions are part of the judicial system, considers a 
person convicted in absentia as merely charged with the offense and 
in the event of extradition entitled to be tried again therefor with 
full opportunity to make defense. The laws of these countries appear 
to vary with respect to the legal effect of an tn absertia conviction. 
Accordingly, before proceeding further in the instant case, the 
Secretary of State would appreciate being advised whether the law 
of Greece provides that a person convicted in absentia who returns or 
is returned to Greece is entitled to a trial and opportunity to make 
defense to the charges on which he was convicted in absentia. 

(Note of Feb. 21, 1964, from the Secretary of State to the Ambassador 


of Greece, on file in the Office of the Legal Adviser.) 


IMMUNITY 
Service of process in personal suits against foreign states 


In response to an inquiry from the Lepartment of Justice regarding, 
inrer alia, (1) the possibility of securing State Department transmittal 
of a summons addressed to a foreign state through diplomatic channels, 
and (2) the Department’s views as to the possibility of having a Marshal 
or a Foreign Service Officer serve process on a diplomatic representative 
in his capacity as an ‘‘agent’’ of a foreign state, the Deparment of State 
responded, in part, as follows: 


Your second question was whether the Department of State had oc- 
casion in the past to transmit informally summonses issued by United 
States courts to foreign embassies. While it is possible that from time to 
time the Department may havy2 transmitted informally such summonses 
when agreed to in advance by the forelzn embassy, there is no present 
record of any such transmissions having occurred. It is believed that the 
only prior activity of the Department in this general area has been 
limited to ascertaining whether an embassy or a particular official thereof 
would object to receiving service of process in a pending dispute. 

Frequently, the Department does receive through the mail notices 
of estates in process of administration or probate in the United States. 
These notices are sent in an apparent effcrt to comply with State statutes 
which require that notice be given to the foreign country ecncerned when 
one of its nationals leaves an estate in which it may have an interest. 
In such cases, the Department returns the notice to the sender with the 
suggestion that the notice be sent directly to the embassy or legation con- 
cerned. . 

Your third question was whether or not it would have been possible 
to transmit the summons by means of a diplomatic note. Tte Department 
would not, in the absence of express statutory or treaty provision, attempt 
to transmit the summons by an official diplomatic note to the embassy of a 
sending state, unless the embassy indicated a willingness to accept the 
summons. 
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Question five of your letter asks whether the Department of State would’ 
consider having American diplomatic officers serve summonses on foreign 
embassies. The Department considers that its officers do not have authori- 
zation to make service of summonses against foreign governments through 
their embassies here. Moreover, since diplomatie representatives of foreign 
governments are not generally authorized to accept service of process on 
behalf of their government, and since they are immune from service of 
process, it is doubtful whether service of summons—be it by a Department 
officer or marshal—would be effective to give in personam jurisdiction to 
a United States court. Finally, the Department believes that it would 
not be in the best interests of the United States to require either personnel 
of the Department of State or American diplomatic officers temporarily 
assigned to duty in the Department to serve such process. The establish- 
ment by one country of a diplomatic mission in the territory of another 
does not implicitly or explicitly empower that mission to act as agent 
of the sending state for the purpose of accepting service of process. The 
Department of State, as in the ease of any other foreign office, may not 
impute such authority to the diplomatic mission of the sending state. 

Your sixth question was whether it would make any difference if a 
summons were served in the premises of an embassy by a process server 
or by a diplomatic officer. Article 22 of the Vienna Convention on Diplo- 
matic Relations states that the premises of the mission shall be inviolable, 
and that the agents of the receiving state may not enter them except with 
the consent of the receiving state. This Article, which is declaratory of 
International law and practice, does not diferentiate between agents who 
ean and agents who cannot enter an embassy. The Department is of the 
view that the transmission of a summons, whether by a process server 
or by a diplomatic officer, should not be by personal service within the 
premises of the embassy of the sending state, except with the consent of 
the embassy. 


(Letter from the Acting Legal Adviser, Leonard C. Meeker, to the Assistant 
Attorney General, John W. Douglas, dated Aug. 10, 1964.) 


ORGANIZATION OF AMERICAN STATES 
Application of the Rio Treaty to Cuba 


On August 4, 1964, a Department of State spokesman made the follow- 
ing statement concerning the decision of July 26, 1964,* of the Ninth 
Meeting of Consultation of the O.A.S. Foreign Ministers, held at Wash- 
ington to consider Venezuelan charges of Cuban intervention and ag- 
gression, to apply the provisions of the Rio Treaty to Cuba: 


We consider that the Rio Treaty was correctly applied by the 
foreign ministers at their recent meeting. The acts of the Cuban 


* For text of the Final Act signed at the conclusion of the meeting, see 51 Dept. of 
State Bulletin 179 (1964). 
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government were clearly designed to overthrow the freely elected 
government of Venezuela by subversion, force, and violence. These 
acts were declared by the foreign ministers to be acts of aggression 
within the meaning of article 6 of the Rio Treaty. The juridical issues 
- were fully discussed during the meeting and were resolved in the way 
which the treaty itself specifically provides for, namzly, by a two- 
thirds majority vote, which by the terms of the treaty is binding 
on all memoers. We therefore see no need for review of the foreign 
ministers’ decisions by any other international organization. The 
United States has faith in the efficacy of the inter-American system 
and is confident that in the future, as in the past, whatever differences 
may exist will be resolved in a manrer consistent with the traditions 
of inter-American cooperation and solidarity. 


(Statement read to news correspondents on Aug. 4 by Robert J. McCloskey, 
51 Dept. of State Bulletin 271 (1964).) 


SELF-DEFENSE 
Attack by North Vietnamese torpedo boats on American saval vessels 


On August 2, and again on August 4, 1964, U. S. naval vessels operating 
in international waters in the Gulf of Tonkin off the coast of North Viet- 
Nem were attacked by Communist North Vietnamese torpedo boats. The 
U. S. vessels took appropriate retaliatory action and, following the second 
attack, air units of the 7th Fleet fired on zunboats and on certain support- 
ing facilities on the North Vietnamese shore. On August 7 the Congress, 
at the request of the President, passed & joint resolution approving and 
supporting ‘‘the determination of the President ... to take all necessary 
measures to repel any armed attack against the eee of the United States 
ani to prevent further aggression.’’ 

The full texts of documents relating to the incident are reprinted in the 
Department of State Bulletin of Augusz 24, 1964 (Vol. 61, No. 1318). 
The following items are of particular interest. 

On August 3, the United States made the following protest to North 
Viet-Nam: 

The United States Government takes an extremely serious view of 
the unprovoked attack made by Communist North Vietnamese torpedo 
boats on an American naval vessel, the U.S.S. Maddox, operating on 
the high seas, in the Guli of Tonkin, on August 2. United. States 
ships have traditionally operated freely on the high seas, in accord- 
ance with the rights guaranteed by irternational law to vessels of all 
nations. They will continue to do so and will take whatever measures 
are appropriate for their defense. The United States Government 
expects that the authorities of the rezime in North Viet-Nam will be 
under no misapprehension as to the grave consequences which would 
inevitably result from any further unprovoked offensive military action 
against United States forces. 

(As read to news correspondents on Aug. 4, 1964, by Department 
spokesman, Robert J. McCloskey.) 


On August 5, Adlai E. Stevenson, Uni-ed States Representative in the 
United Nations Security Council, made a statement in the Security Council 
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regarding the North Vietnamese attacks. The statement included the 
following: 


I want to emphasize that the action we have taken is a limited and 
measured response, fitted precisely ta the attack that produced it, and 
that the deployments of additional U. S. forces to Southeast Asia 
are designed solely to deter further aggression. This is a single action 
designed to make unmistakably clear that the United States cannot be 
diverted by military attack from its obligations to help its friends 
establish and protect their indepencence. Our naval units are con- 
tinuing their routine patrolling on the high seas with orders to protect 
themselves with all appropriate means against any further aggres- 
sion. As President Johnson said last night, ‘‘We still seek no wider 
war.’ 

Mr. President, let me repeat that the United States vessels were in 
international waters when they were attacked. 

Let me repeat that freedom of the seas is guaranteed under long- 
accepted international law applying to all nations alike. 

Let me repeat that these vessels took no belligerent actions of any 
kind until they were subject to armad attack. 

And let me say once more that the action they took in self-defense 
is the right of all nations and is fully within the provisions of the 
Charter of the United Nations. 


(U. S. Mission to the United Nations, Press Release No. 4424, 
Aug. 5, 1964.) 


TAXATION 
Treaty provisions on exemption of government-owned real property 


The Department of State transmitted zo the Governors of the States, by 
letters dated October 14, 1964, the following compilation prepared August 
31, 1964, by the Office of the Assistant Legal Adviser for Treaty Affairs 
of the Department of State, entitled ‘‘ Treaty Provisions in Force between 
the United States of America and other Countries Relating to the Exemp- 
tion of Government-owned Property frcm Real Property Taxes.” * 


Austria. Treaty of friendship, commerce and consular rights. Signed 
at Vienna June 19, 1928; entered inta force May 27, 1931. (47 Stai. 
1876; TS 838). 


* Citations are abbreviated as follows: 


TS—tTreaty Series, issued singly in pamphlets or lsaflets by the Department of State 
(until replaced in 1945 by the TIAS) 

TIAS—tTreaties and Other International Acts Series, issued singly by Department 
of State. 

Stat—_United States Statutes at Large. 

UST—United States Treaties and Other Intzrnational Agreements, the successor to 
the United States Statutes at Large insofar as the publication of treaties and 
other international agreements is concerned. 


Texts as published in the United States Statutes at Large, and United States 
Treaties and Other International Agreements are legal evidence, 1 U.S.C. 6$112 and 
112a. 
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ARTICLE XV 
(second péeragraph) 


Lands and buildings situated in the territories of either High Con- 
tracting Party, of which the other High Contracting Party is the 
legal or equitable owner and which are used exclusively for diplo- 
matic or consular purposes by that owner, shall be exempt from 
taxation of every kind, National, State, Provincial and Municipal, 
other than assessments levied for services or local pube improvements 
by which the premises are benefited. 


Costa Rica. Consular convention. Signed at San Jcsé January 12, 
1948; entered into foree March 19, 195). (1 UST 247; TIAS 2045). 


ARTICLE V 


1, The sending state may, in aczordance with such conditions as 
may be prescribed by the laws of the receiving state, acquire by pur- 
chase, gift, devise, lease or otherwise, either in its own name or in the 
name of one or more persons acting on its behalf, the ownership or 
possession, or both, of lands, buildings and appurt2nances located 
in the territory of the receiving state and required by the sending 
state for consular purposes. If under the local law the permission 
of the local authorities must be obtained as a prerequisite to any such 
acquisition such permission shall be given on application of the 
sending state. 

3. No tax of any kind shall be levied or assessed in the territory 
of the receiving state by the receiving state, or by any state, province, 
municipality, or other local political subdivision thereof, on the send- 
ing state, or on any person acting on its behalf in accordance with. 
paragraph 1 of this article, in respect of lands and buildings or 
appurtenances owned or held by or on behalf of the sending state for 
consular purposes, except taxes or other assessments levied for services 
or local public improvements by which the premises are benefited. 
A building, or part of a building, in which a consular office is situated 
and the rest of which is used as a consular residence is to be re- 
garded as used exclusively for consular purposes. 


Cusa. Consular convention. Signed at Havana Abril 22, 1926; 
eatered into force December 1, 1926. (44 Stat. 2471; TS 750). 


Armos VI 
(second paragraph) 


Lands and buildings situated in tae territories of either High Con- 
tracting Party, of which the other High Contracting Perty is the legal 
or equitable owner and which are used exclusively for governmental 
purposes by that owner, shall be exempt from taxation of every kind, 
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national, state, provincial and municipal, other than assessments levied 
for services or local public improvements by which the premises are 
benefited. 


CYPRUS. Consular convention with protocol of signature between the 
United States and the United Kingdom. Signed at Washington June 6, 
1951; entered into force September 7, 1952. (3 UST 3426; TIAS 2494). 
Article 7, paragraph (1), and Article 12, paragraphs (1) and (3), see 
infra, pp. 128-124 for text. 

Article 8 of the treaty concerning establishment of the Republic of 
Cyprus, signed August 16, 1960, by the United Kingdom, Greece, Turkey, 
and Cyprus, provides that Cyprus assumes, from August 16, 1960, all 
international obligations and responsibilities of the United Kingdom in 
so far as they may be held to have application to the Republic of Cyprus. 


Estonia... Treaty of friendship, commerce, and consular rights. Signed 
at Washington December 23, 1925; entered into foree May 22, 1926. (44 
Stat. 2379; TS 786). 


AgricLE XVII 
i (second paragraph) 


Lands and buildings situated in the territories of either High Con- 
tracting Party, of which the other High Contracting Party is the legal 
or equitable owner and which are used exclusively for governmental 
purposes by that owner, shall be exempt from taxation of every kind, 
National, State, Provincial and Municipal, other than assessments 
levied for services or local public improvements by which the premises 
are benefited. 


Erniora. Treaty of amity and economic relations. Signed at Addis 
Ababa September 7, 1951; entered into force October 8, 1953. (4 UST 
2184; TIAS 2864). 

ARTICLE IV 


4, Each High Contracting Party shall be exempt, on a reciprocal 
basis, within the territories of the other High Contracting Party from 
taxes or other similar charges of any kind upon real property and 
appurtenances owned or possessed by it for diplomatic or consular 
purposes; and such property shall nct in any event be treated in a 
manner less favorable than similar properties of any third country. 
Such exemptions shall, however, not apply to charges or assessments 
levied for services or public improvements by which such properties 
are benefited. 


FINLAND. Treaty of friendship, commerce and consular rights. Signed 
at Washington February 13, 1934; entered into force August 10, 1934. 
(49 Stat. 2659; TS 868). 

1The United States has not recognized the incorporation of Estonia into the Union 


of Soviet Socialist Republics. The Department of State regards treaties between the 
United States and Estonia as continuing in fores. 
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ARTICLE XXI 
third paragraph 


[Identical to Article XVIII (second paragraph) of 
treaty of 1925 with Estonia, p. 115 supra.) 


GERMANY. Treaty of friendship, commerce and consular rights. Signed 
at Washington December 8, 1923; entered into force October 14, 1925. 
(44 Stat. 2182; TS 725). 


ARTICLE XIX 
(second paragraph) 


[Identical to Article XVIII (second paragraph) of 
treaty of 1925 with Estonia, p. 115 supra.) 


SHANA. Consular convention with protocol of signature between the 
United States and the United Kingdom. Signed at Washington June 6, 
1951; entered into force September 7, 1952. (3 UST 8426; TIAS 2494). 
Article 12, paragraphs (1) and (3), see irfra pp. 128-124 fcr text. 

3y notes dated September 4 and December 21, 1957, and February 12, 
1958 (TIAS 4966), the United States and Ghana agreed taat the rights 
and obligations of various treaties and agreements, including this conven- 
tion and protocol, entered into between the United States and the United 
Kiagdom, would continue in force between the United States and Ghana. 


Honpuras. Treaty of friendship, commerce and consular rights. Signed 
at Tegucigalpa December 7, 1927; enterec into force July 19, 1928. -(45 
Stet. 2618; TS 764). 

ARTICOLE XVIIL 


(second paragraph) 


[Identical to Article XVIII (second paragraph) cf 
treaty of 1925 with Estoniz, p. 115 supra.) 


Tran. Treaty of amity, economic relations, and consular rights. Signed 
at Tehran August 15, 1955; entered into force June 16, 1957. (8 UST 
899; TIAS 3853). 

ARTICLE XV 


[identical to Article XVIII (second paragraph) of 
treaty of 1925 with Estonia, p. 115 supra.) 


IrenAND. Consular convention. Signed at Dublin May 1, 1950; entered 
into force June 12, 1954. (5 UST 949; TIAS 2984), 
ARTICLE 7 


(1) The sending state may acquire under such form of tenure as it 
may choose, whether on lease, or in full ownership, or under such 
other form of tenure as may exist under the laws of the territory, and 
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may thus hold and occupy, either in its own name or in the name of 
one or more natural or juridical persons acting on its behalf, land, 
buildings, parts of buildings, and appurtenances located in the terri- 
tory and required by the sending state for the purpose of a consular 
office, or of a residence for a consular officer or employee, or for other 
purposes, to which the receiving state does not object, arising out of 
the operation of the consular establishment of the sending state. If, 
under the law of the territory, the permission of the authorities of 
the territory must be obtained as a prerequisite to any such acquisition, 
such permission shall be granted on request. 


ARTICLE 12 


(1) No tax or other similar charge of any kind, national, state, 
provincial, municipal, or other, shall, in the territory, be collected 
from the sending state or any natural or juridical person acting on 
its behalf in respect of land, buildings, parts of buildings, or ap- 
purtenances owned or otherwise held or occupied by or on behalf of 
the sending state, or in respect of buildings or parts of buildings 
erected by or on behalf of the sending state, and used exclusively for 
any of the purposes specified in paragraph (1) of Article 7, except 
taxes or other assessments levied for services or local public improve- 
ments by which and to the extent that the premises are benefited. 

(8) No tax or other similar charge of any kind shall, in the terri- 
tory, be collected from the sending state in respect of transactions or 
instruments relating to the acquisition and holding of immovable 
property for any of the purposes specified in paragraph (1) of 
Article 7. 


JAMAICA. Consular convention with protocol of signature between the 
United States and the United Kingdom. Signed at Washington June 6, 
1951; entered into force September 7, 1952. (8 UST 3426; TIAS 2494), 
Article 7, paragraph (1), and Article 12, paragraphs (1) and (3), see 
infra, pp. 123-124 for text. 

The United Kingdom and the Government of Jamaica exchanged notes 
August 7, 1962, agreeing that all responsibilities, rights and benefits of the 
Government of the United Kingdom which arise from any valid interna- 
tional instrument shall henceforth be assumed by the Government of 
Jamaica in so far as such instrument may be held to have application to 
Jamaica. l 


JAPAN. Consular convention. Signed at Tokyo March 22, 1963; entered 
into force August 1, 1964. (TIAS 5602). 
ARTICLE 7 


(1) The sending state may acquire under such form of tenure as 
it may choose, whether on lease, in full ownership, or under such other 
form of tenure as may exist under the laws of the receiving state, 
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and may thus hold and oczupy, either in its own name or in the name 
of one or more persons acting on tehalf of the sending state, land, 
buildings, parts of buildings, and appurtenances located in the re- 
celving state and required by the sending state for the purposes of a 
consular office, or of a residence for a consular officer cr employee, or 
for other purposes to which the receiving state does not object, arising 
out of the operation of a consular establishment of the sending state. 
Jf, under the laws of the receiving state, the permission of the 
authorities of the receiving state must be obtained as a prerequisite 
to any such acquisition, such permission shall be granted on request. 

(4) The phrase ‘‘one or more persons acting on behalf of the send- 
ing state’’ shall, within the meaning of Articles 7 and 12, be deemed 
to refer to any person or persons holding property in a trust or 
similar capacity for the benefit of the sending state. 


ARTICLE 12 


(1) The sending state, cr one or mcre persons acting on behalf of 
the sending state, shell, with respect to its consular establishments in 
the receiving state, be exempt from the payment of all taxes or 
similar charges of any kind imposed by the receiving state or by any 
local subdivision thereof for the payment of which the sending state, 
or one or more persons acting on behalf of the sending state, would 
otherwise be legally liable, with respect to— 


(a) the acquisition, ownership, use or possession of immovable 
property, owned or otherwise held or occupied by the sending state 
and used exclusively for any of the purposes specified in paragraph 
(1) of Article 7, except taxes or cther assessments imposed for 
services or local public improvem2nts by which and to the extent 
that such property is benefited; 

(d) any other acts or transactions, including the acquisition or 
rendition of services, incident to th2 operation of a consular estab- 
lishment of the sending state. 


(2) No provision of subparagraph (1)(d) of this Article shall be 
construed to accord the sending stata, or one or more persons acting 
on behalf of the sending state, exemptions from the taxes on electricity 
and gas to be imposed on the use of electricity or gas at a consular 
establishment used or held Zor residence for a consular officer or em- 
ployee or for related purposes, unless: 


(a) (i) such consular establishment is owned by the sending state, 

or 
(ii) such consular establishment is used or held by the sending 

state on a lease during a period of zime not shorter than a year 
and irrespective of changes in residents, and 

(b) the sending state is the party to the contract on the use of 
electricity or gas and is liable for the payment of charges for 
electricity or gas. 
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(8) The foregoing exemptions shall not apply with respect to taxes 
or other similar charges of any kind for which some other person is 
legally liable, notwithstanding that the burden of the tax or other 
similar charge may be passed on to the sending state or one or more 
persons acting on behalf of the sending state. 


PrRotTocoL 


4. Without derogation of such rights and benefits as the sending 
state may have under international law with respect to diplomatic 
property, the provisions of Article 12 (except subparagraphs (b) 
and (c) of paragraph (1)) shall likewise apply with respect to im- 
movable property owned or otherwise held or occupied by the sending 
state and used either for embassy purposes or for residences for one 
or more officers or employees of the embassy. 


Kenya. Consular convention with protccol of signature between the 
United States and the United Kingdom. Signed at Washington June 6, 
1951; entered into force September 7, 1952. (8 UST 8426; TIAS 2494). 
Article 7, paragraph (1) and Article 12, paragraphs (1) and (8), see infra 
pp. 128-124 for text. 

The Government of Kenya made a declaration to the United Nations on 
the subject of succession to treaties extended or applied or made on behalf 
of the territory of Kenya, that it is willing to be a successor to them sub- 
ject to conditions (a) that they shall continue in force for a period of 
two years from date of independence (i.e., until December 12, 1964); (b) 
that they shall be applied on basis of reciprocity; and (e) that they may 
be abrogated or modified by mutual consent of the other party before De- 
cember 12, 1964. At the expiry of the two-year period, Kenya will con- 
sider those treaties which cannot be regarded as surviving under rules of 
customary international law as having terminated. 


KorEA. Consular convention. Signed at Seoul January 8, 19638; en- 
tered into force December 19, 1963. (TIAS 5469). 


ARTICLE 2 
Lands and Buildings 


(1) The sending state shall have the right, in the territory of the 
receiving state, to acquire, own, lease fcr any period of time, or other- 
wise hold and occupy such lands, buildings, and appurtenances as may 
be necessary and appropriate for governmental purposes, including 
residences for personnel attached to diplomatic and consular estab- 
lishments. 

(2) The sending state shall have the right to erect buildings and 
appurtenances on land which it owns or leases in accordance with 
paragraph (1) of this Article, subject to compliance with local build- 
ing, zoning, or town planning regulations applicable to all land in the 
area in which such land is situated. 
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ARTICLE 12 
Tax, Privileges 


(1) Lands and buildings situated in the territory of the receiving 
state, of which the sending state is the legal or equitable owner and 
which are used for the purposes specified in paragraph (1) of Article 
2, shall be exempt from taxation of every kind, national, state, pro- 
vincial, and municipal, other than assessments levied for services or 
local public improvements by which the premises are benefited. 

(2) The sending state shall, with respect to all matters relating to 
the performance of consular functions or to the construction, main- 
tenance, and operation of property held in accordanee with Article 
2, paragraphs (1) and (2), be exempt from the payment of all taxes 
and similar charges of any kind imposed by the receiving state or 
any local subdivision thereof for the payment of which the sending 
state would otherwise be legally liable, including taxes and similar 
charges payable in connection with the acquisition or rendition of 
services and the ownership, acquisition, operation, possession, or sale 
of immovable and movable property, including vehicles, vessels, and 
aircraft, 


Latvia Treaty of friendship, commerce and consular rights. Signed 
at Riga April 20, 1928; enterec into force July 25, 1928. (45 Stat. 2641; 
TS 765). 

ARTICLE XIX 


(second paragraph) 


[Identical to Article XVIII (second paragraph) of 
treaty of 1925 with Estonia, p. 115 supra.) 


Laperia. Consular conventicn. Signed at Monrovia October 7, 1938; 
entered into force December 21, 1939. (54 Stat. 1751; TS 957). 


Articug III 
(last paragraph) 


[Identical to Article XVIII (second paragraph) of 
treaty of 1925 with Estonia, p. 115 supra.) 


Manawi. Consular convention with protocol of signature between the 
United States and the United Kingdom. Signed at Washington June 6, 
1951; entered into force September 7, 1952. (8 UST 3426; TIAS 2492). 
Article 7, paragraph (1), and Article 12, paragraphs (1) and (3), see infra 
pp. 123-124 for text. 

Malawi became independent July 6, 1964. Continued application of the 


1The United States has not recognized the incorporation of Latvia into the Union 
of Soviet Socialist Republics. The Department of State regards treaties between the 
United States and Latvia as continuing in force. 
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convention, which applied to Nyasaland (now Malawi) before its inde- 
pendence, has not been determined. 


Mauaysta. Consular convention with protocol of signature between the 
United States and the United Kingdom. Signed at Washington June 6, 
1951; entered into force September 7, 1952. (8 UST 3426; TIAS 2494). 
Article 7, paragraph (1) and Article 12, paragraphs (1) and (8), see infra 
pp. 123-124 for text. 

In an exchange of notes between the United States and the Federation 
of Malaya dated January 7 and February 2, 1960, it was agreed that the 
convention of 1951 is in force between the two countries. On September 
16, 1963 the Federation of Malaya, having federated with the State of 
Singapore, and the former British Colonies of North Borneo (now Sabah) 
and Sarawak, changed its name to Malaysia. The Constitution of the 
Federation of Malaya was amended by the Malaysia Act of 1963 to provide 
for the Government of Malaysia’s assumption of the rights and obligations 
of treaties and agreements entered into between the United Kingdom and 
any other government on behalf of the Borneo States and Singapore. 


Muscat. Treaty and protocol of amity, economic relations and consular 
rights. Signed at Salalah December 20, 1958; entered into force June 11, 
1960. (11 UST 1885; TIAS 45380). 


PROTOCOL 


9. The rights of the sending state include: 
a) The right to own, lease or build buildings and appurtenances 
necessary for consular offices and staff residences; 
e) Exemption from taxation, other than charges levied for services 
or local public improvements by which the premises are bene- 
fited ; 


Nigeria. Consular convention with protocol of signature between the 
United States and the United Kingdom. Signed at Washington June 6, 
1951; entered into force September 7, 1952. (8 UST 3426; TIAS 2494). 
Article 7, paragraph (1) and Article 12, paragraphs (1) and (8), see infra 
pp. 123-124 for text. 

The United Kingdom and the Government of Nigeria exchanged notes 
October 1, 1960 wherein Nigeria agreed to assume all obligations and re- 
sponsibilities of the United Kingdom which arise from any valid interna- 
tional instrument in so far as such instrument may be held to have ap- 
plication to Nigeria. 


PHILIPPINES. Consular convention. Signed at Manila March 14, 1947; 
entered into force November 18, 1948. (62 Stat. 1598; TIAS 1741). 


ARTICLE IIIT 


2. No tax of any kind, national, state, provincial or municipal, 
shall be levied in the territories of either High Contracting Party on 
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the Government of the other High Contracting Party, or on any officer 
or employee of such other High Cortracting Party, in respect of land 
or buildings acquired, leased, or occupied by such other High Con- 
tracting Party and used exclusively for the conduct of official busi- 
ness, except assessments levied for services or local public improve- 
ments by which the premises are benefited, provided tke right of each 
High Contracting Party to tax the owner of property leased to the 
other High Contracting Party is not hereby abridged. 


SIERRA LEONE. Consular convention with protocol of signature between 
the United States and the United Kingdom. Signed at Washington June 
6, 1951; entered into force September 7, 1952. (8 UST 3426; TIAS 
2494). Article 7, paragraph (1) and Article 12, paragraphs (1) and (3), 
see infra pp. 123-124 for text. 

By an exchange of letters May 5, 1961, between the United Kingdom and 
Sierra Leone, Sierra Leone agreed to assume from April 27, 1961, all 
obligations and responsibilities of the United Kingdom wkich arise from 
any valid international instrument in sc far as such instrument may be 
` held to have application to Sierra Leone. 


TANGANYIKA AND ZANZIBAR. Consular convention with protocol of sig- 
neture between the United States and the United Kingdcm. Signed at 
Washington June 6, 1951; entered into force September 7, 1952 (8 UST 
3426; TIAS 2494). Article 7, paragrapk (1), and Article 12, paragraphs 
(1) and (8), see infra pp. 123-124 for text. 

Continued application of the convention, which applied to Zanzibar 
and, except for paragraph (1) of Artic_e 7, to Tanganyika before their 
independence, has not been determined. 


THAILAND. Treaty of friendship, commerce and navigation. Signed at 
Bangkok November 18, 1987; entered into force October 1, 1938. (53 
Stat. 1781; TS 940). 


ARTICLE 14 
(last paragraph) 


[Substantially the same as Article XVIII (second paragraph) of treaty 
of 1925 with Estonia, b. 115 supra.] 


TRINIDAD AND Topaco. Consular convention with protoccl of signature 
between the United States and the United Kingdom. Signed at Washing- 
ton June 6, 1951; entered into force September 7, 1952. ‘3 UST 3426; 
TIAS 2494). Article 7, paragraph (1) and Article 12, paragraphs (1) 
and (3), see infra pp. 123-124 for text. 

The United Kingdom and the Government of Trinidad and Tobago ex- 
changed notes August 31, 1962, agreeing that all responsibilities, rights, and 
benefits of the Government of the United Kingdom which arise from any 
valid international instrument shall henceforth be assumed by the Govern- 
ment of Trinidad and Tobago in so far as such instrument. may be held 
to have application to Trinidad and Tobago. 
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Uaanpa. Consular convention with protocol of signature between the 
United States and the United Kingdom. Signed at Washington June 6, 
1951; entered into force September 7, 1952. (3 UST 3426; TIAS 2494). 
Article 7, paragraph (1), and Article 12, paragraphs (1) and (3), see 
infra for text. 

The Government of Uganda addressed a letter to the United Nations 
February 12, 1963, stating that in respect of all treaties validly concluded 
by the United Kingdom on behalf of Uganda, or validly applied to or 
extended by the former to the latter before October 9, 1962, the date of 
independence, the Government of Uganda will continue on a basis of 
reciprocity to apply the terms of such treaties from the time of its inde- 
pendence until December 31, 1963. The Government of Uganda extended 
the period until December 31, 1964 by a letter of February 24, 1964 to 
the United Nations. 


Untrep Kinapom. Consular convention with protocol of signature. 
Signed at Washington June 6, 1951; entered into force September 7, 
1952.1 (8 UST 3426; TIAS 2494). 


ARTICLE 7 


(1) The sending state may acquire under such form of tenure as 
it may choose, whether on lease, or in full ownership, or under such 
other form of tenure as may exist under the laws of the territory, 
and may thus hold and occupy, either in its own name or in the name 
of one or more natural or juridical persons acting on its behalf, land, 
buildings, parts of buildings, and appurtenances located in the terri- 
tory and required by the sending state for the purpose of a consular 
office, or of a residence for a consular officer or employee, or for other 
purposes, to which the receiving state does not object, arising out of 
the operation of the consular establishment of the sending state. If, 
under the law of the territory, the permission of the authorities of the 
territory must be obtained as a prerequisite to any such acquisition, 
such permission shall be granted on request. 


ARTICLE 12 


(1) No tax or other similar charge of any kind (national, state, 
provincial, municipal, or other) shall, in the territory, be collected 
from the sending state or any natural or juridical person acting on 
its behalf in respect of land, buildings, parts of buildings, or ap- 
purtenances owned or otherwise held or occupied, or in respect of 


1 The convention of 1951 applies on the part of the United ‘States to all territories 
subject to the sovereignty or authority of the United States, excepting the Panama 
Canal Zone, and on the part of the United Kingdom to the United Kingdom of Great 
Britain and Northern Ireland, Southern Rhodesia, to all colonies and protectorates, to 
all territories under the protection of the United Kingdom, and to all territories under 
trusteeship administered by the Government of the United Kingdom. 
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buildings or parts of buildings erected by or on behalf of the 
sending state, and used exclusively for any of the purposes specified 
in paragraph (1) of Article 7, except taxes or other assessments 
levied for services or local public improvements by which and to the 
extent that the premises are benefited. 

(3) No tax or other similar charg3 of any kind shall, in the terri- 
tory, be collected from the sending szate in respect of transactions or 
instruments relating to the acquisition of immovable property for any 
of the purposes specified in paragraph (1) of Article 7. 


TELECOMMUNICATIONS 


Conclusion of Agreements establishing Interim Arrangements for a 
Global Communications Satellite System 


An International Conference to Establ.sh Interim Arrangements for a 
Global Commercial Communications Satelite System was held at Wash- 
ington, D. C., July 21-24, 1964. The texts of two interrelated agree- 
ments initialed at the Conference and of £ communiqué issued at the close 
of the Conference are set out in full in Department of State Press Release 
846 of July 28, 1964, reprinted in the Department of State Bulletin of 
August 24, 1964, Vol. 51, p. 281 et seg. The partial tex of the com- 
muniqué follows: 


The international conference on Interim Arrangements for a Global 
Commercial Communications Satellita System has suezessfully con- 
cluded the negotiation of two inter-related agreements for establish- 
ment of the system. 

Representatives of Australia, Belgium, Canada, Denmark, the Fed- 
eral Republic of Germany, France, Ireland, Italy, Japan, the Neth- 
erlands, Switzerland, the United Kingdom, the United States and the 
Vatican City State initialed the agreements ad referendum to their 
governments or designated authority. 

The first agreement is intergovernmental in character and contains 
the organizational principles establish2d for the international system. 
This agreement creates an international Interim Communications 
Satellite Committee with over-all responsibility for the space segment 
of the system. 

The other agreement, which deals wi-h the commercial, financial, and 
technical operations of the system, wil. be entered into by the govern- 
ments or the designated communicaticns entities of each country. 

The Communications Satellite Corpcration, the designated entity of 
the United States, will serve as manager of the global system on be- 
half of all participants in the international joint venture. 

The agreements will be open for signature on August 19, 1964, for 
six months, without discrimination, to any country which is a member 
of the International Telecommunication Union. 

The meeting began on July 21. It was the culmination of a number 
of conferences and talks during the past year with regard to the 
formation of the global commercial communications satellite system. 


- 
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UNITED NATIONS 
Application of Article 19 of the Charter 


On August 20, 1964, the Eighty-eighth Congress, at the Second Session, 
passed House Concurrent Resolution 343, providing as follows: 


Whereas one hundred and thirteen nations have accepted the obligations 
of the Charter of the United Nations to maintain international peace 
and security and have agreed ‘‘to take effective collective measures for 
the prevention and removal of threats to the peace, and for the sup- 
pression of acts of aggression or other breaches of the peace, and to 
bring about by peaceful means, and in conformity with the principles of 
justice and international law, adjustment or settlement of international 
disputes or situations which might lead to a breach of the peace’’; and 


Whereas the International Court of Justice in an advisory opinion on 
July 20, 1962, held that expenditures for peacekeeping operations consti- 
tute expenses of the Organization which shall be borne by the members as 
apportioned by the General Assembly under article 17 of the United 
Nations Charter; and 


Whereas the advisory opinion of the International Court of Justice was 
accepted by the General Assembly in a resolution on December 19, 1962, 
by a vote of seventy-six in favor, seventeen against, and eight abstentions ; 
and 


Whereas article 19 of the United Nations Charter provides that a member 
of the United Nations which is in arrears in the payment of its financial 
contributions to the Organization shall have no vote in the General As- 
sembly if the amount of its arrears equals or exceeds the amount of the 
contributions due from it for the preceding two full years, unless re- 
lieved of that penalty by a vote of the General Assembly on the grounds 
that ‘‘the failure to pay is due to conditions beyond the control of the 
member’’; and 


Whereas at the convening of the Nineteenth General Assembly of the 
United Nations in 1964, certain members of the United Nations which are 
now in arrears may fall within the purview of the provisions of article 

- 19 of the United Nations Charter; and 


Whereas legislation has been enacted expressing the sense of the Congress 
that ‘‘the United Nations should take immediate steps to give effect to 
the advisory opinion of the International Court of Justice on the financial 
obligations of members of the United Nations in order to assure prompt 
payment of all assessments, including assessments to cover the cost of 
operations to maintain or restore international peace and security’’: 
Now, therefore, be it 


Resowed by the House of Representatives (the Senate concurring), 
That it is the sense of the Congress that the President should direct the 
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Permanent United States Delegate to the United Nations to continue efforts 
toward securing payment by members ef the United Nations of their as- 
sessments in arrears. It is further the sense of the Congress that if, upon 
the convening of the Nineteenth General Assembly, the arrears of any 
member of the United Nations equals or exceeds the amount of the contri- 
tution due from it for the preceding two full years, the President should 
direct the Permanent United States Delegate to make every effort to assure 
invocation of the penalty provisions of article 19 of the Charter of the 
United Nations. 


Financing of United Nations Peacekeeping Operations 


On September 14, 1964, Ambassador Francis T. P. Plimpton, United 
States Representative in the Working Group of 21 on the Examination 
of the Administrative and Budgetary EFrocedures of the United Nations, 
submitted to the Group a United States Working Paper on ‘‘ Financing 
oz United Nations Peacekeeping Operaticns,’’ the text of which follows: 


The United States delegation has the rtonour to present to the Working 
Group of Twenty-One the attached Worxing Paper containing suggestions 
for changes in the arrangements and methods for initiating and financing 
United Nations peacekeeping operations involving the use of military 
forees. 

Ļast March, as members of the Working Group are aware, the United 
States and United Kingdom delegations <ndicated that they were prepared 
tc explore with other Members of the United Nations, in the first instance 
those represented in the Working Group of Twenty-One, ways to reinforce 
tke capacity of the United Nations to undertake and finance such peace- 
keeping operations in the future. Accordingly the United States and 
United Kingdom delegations at that tim2 suggested certain ideas for dis- 
cussion, and explored those ideas, informally and in broad outline, with 
various members of the Working Group including the Soviet delegation. 

The attached Working Paper embodies the main lines of these ideas and 
the salient features of the suggestions then made, as modified by subse- 
quent discussions. It is now submitted by the United States for con- 
sideration and discussion in the Working Group. 

These suggestions presuppose settlement in some manner of arrears for 
pest peacekeeping operations. Such payments may take any number of 
pcessible forms so long as they conform to the United Nations Charter 
and Financial Regulations. 


ARRANGEMENTS AND METHOLS FOR INITIATING AND FINANCING UNITED 
Nations PEACEKEEPING OPERATIONS INVOLVING THE USE oF 
MILITARY Forces 


A. To preserve and reinforce the peacekeeping capacity of the United 
Nations, it is in the interest of the entire membership of the Organization 
that there be established, within the fram2work prescribed by the Charter, 
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generally acceptable new procedures and methods for the future initiation 
of United Nations peacekeeping operaticns involving the use of military 
forces and the obtaining of necessary financing for such operations. 

These procedures and methods must safeguard the capacity of the 
United Nations to undertake and carry cn successfully such future peace- 
keeping operations. Within the scope of this objective, they should also 
take account of the interests and capacities of all Member States and the 
special status under the Charter of certain of them. 

B. In establishing such procedures and methods, particular consideration 
should be given to the following principles: 


1. Any new arrangements should make it possible to take due account of 
the interests and capacities of all Member States, but must not permit any 
State to obstruct the United Nations in the discharge of its peacekeeping 
responsibilities. 

2. The Security Council has primary responsibility under the Charter 
for the initiation of peacekeeping operations involving the use of military 
forces. 

3. The General Assembly may recommənd such peacekeeping operations, 
in the event that the Security Council is unable to act. 

4. All Member States have a responsibility under the Charter to con- 
tribute to expenses of such United Nations peacekeeping operations when 
assessed by the General Assembly under Article 17. 

5. In apportioning expenses, account should be taken of any excessive 
burden which the cost of expensive operations might impose on the 
economies of developing countries. 

6. United Nations procedures should be adapted to take into account 
the interests of those Members, including Permanent Members of the Se- 
curity Council, that bear special responsibilities. Member States making 
large financial contributions for such peacekeeping operations should have 
an appropriate voice in the determination of methods of financing such 
operations. 

C. Arrangements for embodying these considerations in the initiation 
and financing of United Nations peacekeeping operations involving the 
use of military forces would include the following interdependent elements : 


1. All proposals to initiate such peacekeeping operations would be con- 
sidered first in the Security Council. The General Assembly would not 
authorize or assume control of such peacekeeping operations unless the 
Council had demonstrated that it was unable to take action. 

2. The General Assembly would establish a standing special finance com- 
mittee. The composition of this committee should be similar to that of the 
present Working Group of Twenty-One: that is, it would include the 
Permanent Members of the Security Council and a relatively high per- 
centage of those Member States in each geographical area that are large 
financial contributors to the United Nations. It would be constituted under 
and governed by firm rules of procedure of the General Assembly. 


128 THE AMERICAN JOURNAL OF INTERNATIONAL LAW [Vol. 59 


3. In apportioning expenses for such peacekeeping operations, the Gen- 
eral Assembly would act only on a recommendation from the committee 
passed by a two-thirds majority of the 2ommittee’s membership. 

4. In making recommendations, the eommittee would consider various 
alternative methods of financing, inclucing direct financing by countries 
involved in a dispute, voluntary contributions, and assessed contributions. 
In the event that the Assembly did not accept a particular recommenda- 
tion, the committee would resume consiceration of the matter with a view 
to recommending an acceptable alternative. 

5. One of the available methods of assessment for peacekeeping opera- 
tions involving the use of military forc3s would be a special scale of as- 
sessments in which, over a specified amcunt, States having greater ability 
to pay would be allocated higher percentages, and States having less ability 
to pay would be allocated smaller percertages than in the regular scale of 
assessments. 

6. Pending action by the General Assembly on financial arrangements 
for such a peacekeeping operation initiated by the Security Council or 
General Assembly, the Secretary-Genera_ would continue to be authorized 
under the provisions of the annual resolt tion on unforeseen and extraordi- 
nary expenditures, to commit up to $2 million (and with the concurrence 
of the Advisory Committee on Administrative and Budgetary Questions up 
to $10 million) to finance the initial stage of an operation. Commitments 
and expenditures above this initial amourt could be made by the Secretary- 
General only after the General Assembly had adopted a financing resolu- 
tion on the basis of a recommendation of the special finance committee. 


(U.N. General Assembly, Doc. A/AC113/30, Sept. 14, 1964; 51 Dept. 
of State Bulletin 488-489 (1964).) 


In introducing the Working Paper, Ambassador Plimpton commented in 
part as follows: 


The working paper represents an effert which has extended over the 
better part of the year to formulate new arrangements which will facilitate 
the initiation and financing of future peacekeeping operations and which 
will be both compatible with the responsibilities of the United Nations 
under the Charter and fair to its members. We have attempted to develop 
an approach which will help to overcome political disputes as to the past, 
and at the same time make possible the cerrying on of future peacekeeping 
operations with an assurance that the necessary funds will be provided. 


Turning to the contents of the working paper itself, I wish first of all to 
refer to certain principles stated in parazraph B on page 2 of the Paper. 
These principles, which we believe should guide us in establishing new 
procedures and methods for initiating and financing peacekeeping opera- 
tions which involve the use of military fcrces, are the following: 
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1. Any new arrangements should make it possible to take due account 
of the interests and capacities of all member states, but must not permit any 
state to obstruct the United Nations in the discharge of its DeacescePrie 
responsibilities. 

2. The Security Council has primary responsibility under the Charter 
for the initiation of peacekeeping operations Involving the use of military 
forces. 

3. The General Assembly may recommend such peacekeeping operations, 
in the event that the Security Council is unable to act. 

4, All member states have a responsibility under the Charter to con- 
tribute to expenses of such United Nations peacekeeping operations when 
assessed by the General Assembly under Article 17. 

5. In apportioning expenses, account should be taken of any excessive 
burden which the cost of expensive operations might impose on the 
economies of developing countries. 

6. United Nations procedures should be adapted to take into account the 
interests of those members, including the permanent members of the Se- 
curity Council, that bear special responsibilities. Member states making 
large financial contributions for such peacekeeping operations should have 
an appropriate voice in the determination of methods of financing such 
operations. 


We make no claim of originality in formulating these principles; indeed, 
they follow lines which have been overwhelmingly endorsed by members of 
this Working Group. 

Following the statement of principles in the Working Paper, there ap- 
pears in paragraph C a listing of a number of interdependent elements 
which we believe should be included in any new arrangements agreed upon 
for initiating and financing future peacekeeping operations involving the 
use of military forces. 

The first element which we list is that which is embodied in article 24 of 
the Charter; namely, the primary responsibility of the Security Council 
for the maintenance of international peace and security. We believe that 
it would be well to agree that the General Assembly would not authorize 
or assume control of peacekeeping operations involving the use of military 
forces unless the Security Council had first considered the matter and 
had demonstrated an inability to take action. 

The next three items listed under Part C of our working paper relate 
to a proposal to establish a Special Finance Committee as a standing com- 
mittee of the General Assembly. We visualize such a committee as being 
similar in composition to the present Working Group of 21 in that it would 
include the permanent members of the Security Council and a relatively 
high percentage of those member states in each geographical area which 
are large financial contributors to the United Nations. We would expect 
this composition to be established by new rules of procedure of the Gen- 
eral Assembly. 

So far as the role of this Special Finance Committee is concerned, we 
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would expect that the General Assemily would give it a status such that 
the Assembly, when faced with the task of apportioning expenses for 
peacekeeping operations involving the use of military forces, would act 
only on the recommendations of the Special Finance Committee, adopted 
by a vote of two-thirds of the comm:ttee membership. We should also 
expect that, if the Assembly did not éccept a particular recommendation 
of the Special Finance Committee, the committee would resume considera- 
tion of the matter with a view to recormmending an acceptable alternative. 

When making recommendations to the General Assembly, we should 
expect the Special Finance Committze to consider various alternative 
methods of financing, such as those which have been used and discussed 
in the past. It will be noted in paragraph C (5) of the working paper 
that we specifically include a special scale of assessments as one of the 
methods of assessment available to the Special Finance Committee when 
considering the financing of peacekeep_ng operations involving the use of 
military forces. In our view, such a special scale would provide that, over 
a specified amount, states having greater ability to pay would be allocated 
higher percentages than in the regular seale of assessments and states 
having less ability to pay would be allocated smaller percentages than in 
the regular seale. Members of the group are aware, cf course, of the 
fact that because of existing legislation in my country, the United States 
delegation would require congressional approval before it would be able 
to vote for any particular special scale of assessments in which the United 
States share is in excess of one-third. 

It will be noted, Mr. Chairman, that the final paragraph of our working 
paper attempts to make clear our be-ief that, under the proposed new 
financing arrangements, the Secretary- zeneral should continue to be able 
to act under the annual resolution on unforeseen and extraordinary ex- 
penditures in committing funds to finarce the initial stage of peacekeeping 
operation initiated by the Security Coumcil or the General Assembly. We 
would expect, of course, that any commitments in excess of those author- 
ized under the annual resolution on unforeseen and extraordinary ex- 
penditures would be financed only on ihe basis of the reeommendation of 
the Special Finance Committee. 


(U. S. Mission to the United Nations, Press Release No. 4488, Sept. 14, 
1964; 51 Dept. of State Bulletin 486-488 (1964).) 
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JUDICIAL DECISIONS 


By Joan R. STEVENSON * 
Of the Board of Editors 


Preliminary objections—jurisdiction of International Court of Justice 
—discontinuance of previous proceedings—compulsory jurisdiction 
under Article 37 and prior acceptance of P.OIJ. jurisdiction— 
joinder of preliminary objections to merits. 

CASE CONCERNING THE BARCELONA Traction, Liest anp Power Com- 
PANY, LIMITED (NEW APPLICATION, 1962; BELGIUM v. SPAIN). PRE- 
LIMINARY OBJECTIONS. I.C.J. Reports, 1964, p. 6. 

International Court of Justice? Judgment of July 24, 1964. 


The Application of the Belgian Government of 19 June 1962 seeks 
reparation for damage claimed to have been caused to a number of Belgian 
nationals, said to be shareholders in the Barcelona Traction, Light and 
Power Company, Limited, a company under Canadian law, by the conduct, 
alleged to have been contrary to international law, of various organs of 
the Spanish State in relation to that company and to other companies of 
its group. To found the jurisdiction of the Court the Application relies 
on Article 17 of the Treaty of Conciliaticn, Judicial Settlement and Arbi- 
tration between Belgium and Spain, signed on 19 July 1927, and on 


* Assisted by Cornelius B. Prior, Jr. and Wiliam J. Williams, Jr. of the New York 
Bar. 

1 Excerpted text of majority opinion prepared by Wm. W. Bishop, Jr. (English 
language text is authoritative.) 

2 Composed for this case of President Sir Perey Spender, Vice President Wellington 
Koo, Judges Winiarski, Badawi, Spiropoulos, Sir Gerald Fitzmaurice, Koretsky, Tanaka, 
Bustamante y Rivero, Jessup, Morelli, Padilla Nervo, Forster, Gros and Judges ad hoc 
Armand-Ugon (designated by Spain) and Ganshof van der Meersch (designated by 
Belgium). 

3 Art. 17 of the treaty, 80 L.N.T.S. 17, 31, reads: 

tTn the event of no amicable agreement being reached before the Permanent Con- 
ciliation Commission, the dispute shall be submitted either to an Arbitral Tribunal or 
to the Permanent Court of International Justice, as provided in Article 2 of the 
present Treaty. 

‘In this case, and also when there has been no previous recourse to the Permanent 
Conciliation Commission, the Parties shall jointly draw up the special agreement re- 
ferring the dispute to the Permanent Court of International Justice or appointing 
arbitrators. The aforesaid agreement shall clearly state the subject of the dispute, 
the particular competence that might devolve npon the Permanent Court of Interna- 
tional Justice or upon the Arbitral Tribunal and any other conditions arranged between 
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Article 87 of the Statute of the Court. ... 


[An earlier application in the case, dated Sept. 2€, 1958, met with 
preliminary objections and was followed by a discontinuance by 
plaintiff, the Court removing the case from its list by an Order of 
April 10, 1961.] 

In the present case, the Applicant Government alleges injury and 
damage to Belgian interests in a Canadian registered company, known as 
the Barcelona Traction, Light and Power Company, Limited, resulting 
From treatment of the company in Spain said to engage the international 
-esponsibility of the Respondent Government. In opposition to the Belgian 
Application, the Respondent Government has advanced four objections as 
eing objections in respect of the competence of the Court or the ad- 
mnissibility of the claim, and as having a preliminary character. Briefly 
summarized, these objections are: 


(1) that the discontinuance, under Article 69, paragraph 2, of the 
Sourt’s Rules, of previous proceedings relative to the same events in 
Spain, disentitled the Applicant Government from bringing the present 
Droceedings ; 

(2) that even if this was not the case, the Court is not competent, be- 
sause the necessary jurisdictional basis requiring Spain to submit to the 
_urisdiction of the Court does not exist; 

(3) that even if the Court is competent, the claim is inadmissible þe- 
„ause the Applicant Government lacks any jus stands to irtervene or make 
2 claim on behalf of Belgian interests in a Canadian company, assuming 
“hat the Belgian character of such interests were established; and 

(4) that even if the Applicant Government has the necessary jus standi, 
he claim still remains inadmissible because local remedies in respect of the 
cllered wrongs and damage were not exhausted. 


Eimst PRELIMINARY OBJECTION 


The original Belgian Application to the Court in respect of the events 
said to engage the responsibility of tha Respondent Government and to 


fae Parties. This agreement shall be constituted by an exchange of Notes between the 
two Governments. 

‘(The Permanent Court of International Justice, when requested to render a de- 
@sion on the dispute, or the Arbitral Tribunal, when appointed for the same purpose, 
mall respectively be competent to interpret the terms of the special agreement. 

‘(If the special agreement has not been drawn up within three moaths from the date 
cu which one of the Parties was requested to sabmit the matter for judicial settlement, 
Ether Party may, on the expiry of one month’s notice, bring the question direct before 
toe Permanent Court of International Justice Dy means of a request. 

‘The procedure applicable shall be that laid down by the Statute of the Permanent 
Court of International Justice or, in the case of recourse to an Arbitral Tribunal, that 
l-id down by the Hague Convention of October 18, 1907, for the Pacifice Settlement of 
Tnternational Disputes.’? 

4 Art. 37 reads: ‘‘ Whenever a treaty or corvention in force provides for reference 
œŒ a matter to a tribunal to have been instituted by the League of Nations, or to the 
Eermanent Court of International Justice, tha matter shall, as between the parties 
t- the present Statute, be referred to the International Court of Justice.’? 


a 
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entitle the Applicant Government to intervene, was filed on 23 September 
1958, and was followed in due course by the deposit of a Belgian Memorial, 
and of a set of Spanish preliminary objections having the same character 
as the second, third and fourth Preliminary Objections in the present 
case. Before the Belgian observations cn these objections were received 
however (the proceedings on the merits having been suspended under 
Article 62, paragraph 3, of the. Rules), the representatives of the private 
Belgian and Spanish interests concerned decided to engage in negotiations 
for a settlement. In connection with this decision, and in circumstances 
which will be more fully stated later, the Applicant Government informed 
the Court on 23 March 1961 that ‘‘at the request of Belgian nationals the 
protection of whom was the reason for the filing of the Application 
in the case [and] availing itself of the right conferred upon it by Article 
69 of the Rules of Court [it was] not going cn with the proceedings insti- 
tuted by that Application’’. Nothing more was stated in the notice as 
to the motives for the discontinuance, and nothing as to the Applicant’s 
future intentions. Since the case fell uncer paragraph 2 of Article 
69 of the Rules (the Respondent having taken a step in the proceedings) 
the discontinuance could not become final unless, within a time-limit to be 
indicated by the Court, no objection should be received from the Re- 
spondent Government. Within the time-limit so fixed, however, a notifica- 
tion was in fact received from that Government stating that it “had no 
objection to the discontinuance’’, No motivation or condition was at- 
tached to this notification, and on 10 April 1961 the Court made an Order 
in the terms of Article 69, paragraph 2, ‘‘recording the discontinuance of - 
the proceedings and directing the removal of the case from the list”. In 
due course discussions between representatives of the private interests con- 
cerned took place but, no agreement being reached, the Application intro- 
ducing the present proceedings was filed on 19 June 1962. 

The Applicant Government maintains that the discontinuance recorded 
by the Court’s Order of 10 April 1961 was no more than a termination 
of the then current proceedings before the Court; and that the negotia- 
tions in view of which it was made having broken down, the Applicant 
was fully entitled to bring new proceedings in regard to the same matters 
of complaint. The Respondent Government, on the other hand, contends 
that, both in principle and in the light of the circumstances obtaining, this 
discontinuance precluded the Applicant Government from bringing any 
further proceedings, and in particular the present ones. 

The main arguments advanced by the Respondent in support of its con- 
tention are as follows: 


Firstly, that a discontinuance of proceedings under Article 69 of the 
Rules is in itself a purely procedural act, the real import of which can 
only be established by reference to the surrounding cireumstances—the 
fact that it does not contain an express renunciation of any further right 
of action not being conclusive; 

secondly, that in principle however, a discontinuance must be taken to 
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involve such a renunciation unless the zontrary is stated, or the right to 
take further action is expressly reserved; 

thirdly, that in the present case there was an understanding between the 
Parties that the discontinuance did involve such a renunciation and would 
be final, not only as regards the current proceedings but also for the 
future; 

fourthly, that even if there was no such understanding, the Applicant 
Government conducted itself in such a way as to lead the Respondent to 
believe that the discontinuance would be, in the above-mentioned sense, 
final, but for which the Respondent would not have agread to it, and in 
consequence of which the Respondent suffered prejudice; 

finally—a contention of a somewhat different order—that the introduc- 
tion of new proceedings in regard to the same matters of complaint was 
incompatible with the spirit and economy of the treaty under which the 
Applicant sought to found the jurisdiction of the Court. 


Before examining these various contentions, the Court will deal with 
certain preliminary matters. 

The present case is one in which the Court is called upon for the first 
time to consider the effect of a discontinuance followed by new proceedings. 
This is because, ordinarily, discontinuanzes have been final in fact, whether 
or not they would have proved to be s> in law had an attempt to bring 
further proceedings been made. Someczimes a discontinuance, though in 
form unilateral, and therefore notified under Article 69 of the Rules, has 
been consequent on a settlement of the cispute; in other cases the claimant 
State has had reasons, which appeared -o it to be of a final character, for 
not continuing to attempt to prosecute its claim before the Court; in 
others yet, it might well have been that. the current proceedings once dis- 
continued, the jurisdictional basis for instituting new ones would: no 
longer have been available. 

But, in the opinion of the Court, these various considerations are es- 
sentially fortuitous in character; and zhe fact that past discontinuances 
have in practice proved ‘‘final’’ cannot of itself justify the conclusion 
that any a priori element of finality inherently attaches to them. This 
can readily be demonstrated by reference to circumstances in which the 
Court considers that no question could arise as to the right to institute 
further proceedings following upon a discontinuance, quite irrespective of 
whether any reasons for it were given, or any right of further action 
reserved. That this might be the case was indeed expressly recognized in 
the Respondent’s written Preliminary Objections where, in discussing 
possible motives for a discontinuance, it was stated that 


“Eor example, it may be that an applicant discontinues proceedings 
begun by him only because he finds that he has committed an error of 
procedure and intends to institute a new action right away.’’ 


Similar possibilities are that the claimant State might have failed to give 
certain notices which, under an applicable treaty, had to be given before 
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any valid application to the Court could be made; or the claimant State 
might discover that although it thought local remedies had been exhausted, 
this was not in fact the case. Again, in a claim on behalf of an individual, 
evidence might come to light indicating that he was not, after all, a 
national of the claimant State, leading to a discontinuance; but subse- 
quently it might be found that this evidence was inaccurate. There are 
many other possibilities. It is, moreover, clear that in certain of these 
eases, the discontinuing party could have no foreknowledge of whether the 
defect or disability leading to the discontinuance would subsequently be 
cured, in such a way as to remove the olstacle to the renewal of the suit. 

The existence of these possibilities suffices in itself to show that the ques- 
tion of the nature of a discontinuance cannot be determined on any a priori 
basis, but must be considered in close relationship with the circumstances 
of the particular case. In consequence, 2ach case of discontinuance must 
be approached individually in order to determine its real character. There 
would therefore be little object in the Court’s entering upon any ex- 
haustive discussion of the theory of discontinuance as it is provided for 
by Articles 68 and 69 of the Court’s Rules. But certain points may be 
noticed by way of clarification. 

Both the inherent character of these provisions and their drafting 
records show that the main object which they have in view is to provide 
a procedural facility, or rather—since it would in any event never be 
practicable to compel a claimant State to continue prosecuting its case— 
to reduce the process of discontinuance to order. But these provisions 
are concerned solely with the ‘‘how’’, not with the ‘‘why’’, of the matter. 
They impose no conditions as to the basis on which a discontinuance may 
be effected other than (in cases coming under Article 68) that the parties 
shall be in agreement about it, or (in those coming under Article 69, 
paragraph 2) that the respondent party has no objection; for it is clear 
that there are few limits to the motives that might inspire a discontinuance, 
and these two articles are not concerned with that aspect of the matter. 

One difference beween the two previsions is, however, significant. 
Whereas Article 68 contemplates 2 discontinuance which not only is (in 
effect) an agreed one, but also takes the form of an agreed communication 
to the Court, Article 69 on the other hand contemplates a notification 
to the Court which, whether it results from an agreed settlement of 
the dispute, or from some other cause, always takes the form of a unilateral 
communication from the applicant or claimant party, which is either im- 
mediately effective, if the case comes under paragraph 1 of Article 69 
(the respondent party having taken no step in the proceedings), or which 
(if such a step has been taken) becomes effective in the absence of any 
objections from the respondent party within the time-limit fixed by the 
Court. The respondent can of course signify expressly its non-objection, 
but is in no way obliged to do so. Thus, whereas in cases coming under 
Article 68 the act of discontinuance is to all intents and purposes a joint 
act, in those coming under Article 69 it is an essentially unilateral act, 
whatever may underlie it, and eyen though acquiescence is necessary before 
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iL can actually take effect. Under Article 69, any notifieations, whether 
cf intention to discontinue, or in acceptance of discontinuance, are notifi- 
cations made to the Court and not passing between the parties, so that any 
tuderstandings between them (and such may certainly exist) must precede 
and be sought for outside the act of discontinuance itself. 

The right of objection given to a respondent State which has taken 
a step in the proceedings is protective, to enable it to insist on the ease 
continuing, with a view to bringing about a situation of res judicata; 
or in other words (perhaps more pertinent for the present case), to enable 
is to ensure that the matter is finally disposed of for good. | 

The role of the Court, there being no objection to the discontinuance, 
is simply to record it and to remove the case from its list. In connection 
with the discontinuance itself, the Court is not called upon to enquire into 
tae motives either of the discontinuing or of the respondent party: Article 
69 does not impose any obligation on the parties to give reasons either 
for the wish to effect the discontinuance. or for not objecting to it. 

One further element regarding the process of discontinuance which may 
be noticed, is that the evidence of the drafting records of Articles 68 and 
69 goes to show that in addition to making provision for what was an evi- 
dently necessary procedural faculty, the aim was to facilizate as much as 
possible the settlement of disputes—or at any rate their non-prosecution 
in cases where the claimant party was for any reason indisposed to dis- 
continue. This aim would scarcely be furthered however, if litigants felt 
taat solely by reason of a discontinuance on their part they would be 
precluded from returning to the judicial process before zhe Court, even 
if they should otherwise be fully in a pcsition to do so. 

It is against this background that the Court must naw consider the 
contentions advanced by the Responden: Government in tie present case. 

In the light of what has been said about the nature of the process of 
discontinuance, the Court can accept the first of these contentions, which 
is to the effect that giving notice of discontinuance is a procedural, and, 
so to speak, ‘‘neutral’’ act, the real significance of which must be sought 
in the attendant circumstances, and tha; the absence of express renuncia- 
tion of any further right of action is inconclusive, and does not establish 
in itself that there has not been such a renunciation, or that the dis- 
continuance is not being made in circumstances which must preclude any 
farther proceedings. 

But for the very reason that the Court thinks this to be a correct state- 
ment of the legal position, it cannot acc2pt the Respondens’s second prin- 
cipal contention, namely that a discontinuance must always and in principle 
b2 taken as signifying a renunciation, unless the contrary is indicated or 
unless the right to start new proceedings is expressly reserved. The two 
conceptions are mutually contradictory: a notice of discontinuance of 
proceedings cannot both be in itself a purely procedural and ‘‘neutral’’ 
azt, and at the same time be, prima facts and in principle, a renunciation 
o2 the claim. There is no need to discuss this contention any further, 
except to say that, in view of the reasonable and legitimat2 circumstances 
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which, as has already been seen, may motivate a discontinuance, without it 
being possible to question the right of further action, the Court would, if 
any presumption governed the matter, be obliged to conclude that it was 
in the opposite sense to that contended for by the Respondent; and that a 
discontinuance must be taken to be nc bar to further action, unless the 
contrary clearly appeared or could be established. The problem is however 
incorrectly formulated if it is asked (as it constantly has been in the 
present case) what the ‘‘effect’’ of a discontinuance is; for the effect of a 
discontinuance must always and necessarily be the same—to put an end 
to the current set of proceedings. In this, precisely, lies its essentially 
procedural character. The real question is not what the discontinuance 
does—which is obvious—but what it implies, results from or is based on. 
This must be independently established, except in those cases where, be- 
cause the notice itself gives reasons, or refers to acts or undertakings of 
the parties, or to other circumstances, its import is clear and apparent. 

In the present case, the notice of discontinuance given by the Applicant 
Government, contained no motivation apart from such implications (and 
they could be various) as might be drawn from the statement that it was 
made at the request of the Belgian nationals whose protection had led to 
the presentation of the original Application in the case. On the other 
hand, the notice was very clearly related, and confined, to that Application, 
the date and character of which were specified. It was “‘the proceedings 
instituted by that Application’’ to which the notice referred, and nothing 
else. 

In these circumstances, the Court considers that, if the notice itself left it 
open whether or not it involved or was consequent on a renunciation of all 
further right of action, its terms are nevertheless such as to place upon the 
Respondent Government the onus of establishing that it meant or was 
based upon something more than appeared on the face of it, namely a 
decision to terminate the then current proceedings before the Court, sub- 
ject to the Respondent’s assent. 

In seeking to discharge this onus the Respondent has put ae two 
contentions: 


The first is to the effect that there was an understanding between the 
Parties about the discontinuance; and the foundation for it lies in the 
fact that when, after the original proceedings had been started, the repre- 
sentatives of the Belgian interests concerned approached the representatives 
of the Spanish interests with a view to re-opening negotiations, they were 
met with a firm refusal to do so unless the case before the Court were first 
brought to a definite end; that a Belgian offer for a suspension of the pro- 
ceedings was rejected as insufficient, and a ‘‘final withdrawal of the 
claim’’ was demanded; that the Belgian representatives thereupon under- 
took to request their Government to affect a final discontinuance of the 
proceedings; that it was perfectly well understood on the Belgian side that 
the Spanish side meant and assumed that the discontinuance would operate 
as putting a final end to the claim, or at any rate to any further right of 
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action; and that the Spanish representatives would not Lave agreed to 
negotiate on any other basis, nor the Respondent Government to refrain 
from objecting to the discontinuance under Article 69, peragraph 2, of 
the Rules of Court. 

On the Belgian side, it was denied that anything more was intended or 
could reasonably be inferred from the Belgian statements, or from the 
terms of the notice of discontinuance itself (which was before the Re- 
spondent Government when it signified its non-objection), than a simple, 
though final, termination of the then current proceedings—particularly 
having regard tc the prospective negotiations about to be embarked upon. 

The Court notes that, although there were various ecntacts at the 
governmental level, the exchanges relied on took place initially almost 
encirely between the representatives of the private interests concerned. 
In so far as the Governments were privy to these exchanges, it was evi- 
dently, at that stage, only on an unofficial basis. In order that the Gov- 
ernments on either side should in any way be committed by these exchanges, 
it would be necessary to show that the representatives of the private in- 
terests acted in such a manner as to bind their Governmants. Of this 
there is no evidence: indeed on the Spanish side the apparently very 
cautious nature of the contacts between the authorities and the private 
interests negatives the possibility. In this connection the Court recalls 
thet at one stage of the oral hearing, the Parties were invited by the Court 
to clarify the situation by indicating how far the acts of the representatives 
of the private interests were adduced as engaging the responsibility of the 
Governments; but no really clear light was thrown on the matter. 

In the circumstances, the Court sees no reason to depart from the 
general rule that, in relation to an understanding said to exist between 
Stetes parties to a litigation before it, and to affect their rights in that 
litigation, it can only take account of the acts and attitudes of govern- 
ments or of the authorized agents of governments; and, in the present 
case, the Court ean, at the governmental level, find no evidence of any 
such understanding as is alleged by the Respondent. Indeed it seems to 
have been above all on the part of the latter that the greatest reluctance 
to become involved in any understanding over the discortinuance was 
manifested. l 

Quite apart from these considerations however, the Court finds the 
various exchanges wholly inconclusive. It seems that the Parties were 
deliberately avoiding a problem they were unwilling to come to grips with, 
lest by doing so they should shatter the foundation of their interchanges. 
The Respondent Government must have realized that an immediate refusal 
would result from any official request that the Applicant Government, in 
diseontinuing the eurrent proceedings, should definitely renounce, or under- 
take that it did renounce, all further right of action. As far as the 
Applicant was concerned, if it did not intimate that it reserved the right 
to bring further proceedings, should the negotiations fail, it equally 
avaided suggesting that it renounced that right. The desire felt on the 
Spanish side not to negotiate whilst proceedings were actually in progress 


1965] JUDICIAL DECISIONS 139 


before the Court, involving injurious charges against Spanish authorities 
and nationals, was fully met by the discontinuance effected, and nothing 
more was needed for that purpose. Furthermore, it does not appear 
reasonable to suppose that on the eve of difficult negotiations, the success 
of which must be uncertain, there could have been any intention on the 
Belgian side to forego the advantage represented by the possibility of re- 
newed proceedings. In the face of this, only very clear proof of the 
understanding alleged by the Respondent would suffice, and none is forth- 
coming. 

The Court considers that in any case, and whatever ambiguities may have 
existed in the private and official exchanges involved, the onus of making 
its position clear necessarily lay on the Respondent Government; for it was 
that Government which had the right of objection to the discontinuance, 
under Article 69, paragraph 2, of the Hules—a right expressly given to 
respondent parties for their protection, and for the purpose, inter alia, 
of enabling them to prevent what has occurred in the present case. There 
is nothing to prevent conditions being attached to anv abstention’ from 
exercising this right, but the Respondent Government attached no con- 
ditions other than, implicitly, the one already satisfied by the notice of 
discontinuance, that the proceedings begun by the Belgian Application of 
September 1958 should be brought to an end—as they were. 

A second contention, having the character of a plea of estoppel, was 
advanced by the Respondent Government in seeking to discharge the onus 
of proof referred to above. This was te the effect that, independently of 
the existence of any understanding, the Applicant Government by its con- 
duct misled the Respondent about the import of the discontinuance, but 
for which the Respondent would not have agreed to it, and as a result of 
agreeing to which, it had suffered prejudice. Accordingly, it is contended, 
the Applicant is now estopped or precluded from denying that by, or in 
consequence of, the discontinuance, it renounced all further right of action. 

This plea meets at the outset with two difficulties. In the first place, it 
is not clear whether the alleged misleading conduct was on the part of the 
Applicant Government itself or of private Belgian parties, or in the latter 
event, how far it is contended that the complicity or responsibility of the 
Applicant Government is involved. In the second place, the Court does 
not consider that the alleged misleading Belgian representations have been 
established, any more than was the alleged understanding between the 
Parties about the implications of the discontinuance. Nevertheless, since 
this aspect of its first Preliminary Objection has been more strongly 
insisted upon by the Respondent Party than perhaps any other, the Court 
will consider it. 

Without doubt, the Respondent is worse off now than if the present 
proceedings had not been brought. But that obviously is not the point, 
and it has never been clear why, had it known that these proceedings 
would be brought if the negotiations failed, the Respondent would not have 
agreed to the discontinuance of the earlier proceedings in order to fa- 
cilitate the negotiations (the professed object); since it must not be over: 
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looked that if the Respondent had not so agreed, the previous proceedings 
would simply have continued, whereas negotiations offerec. a possibility of 
finally settling the whole dispute. Given that without the Respondent’s 
consent to the discontinuance of the original proceedings, these would 
have continued, what has to be considered now is not the present position 
of the Respondent, as compared with what it would have been if the 
current proceedings had never been brought, but what its position is in the 
current proceedings, as compared with what it would have been in the 
event of a continuation of the old ones. 

In making this comparison, the essential point is that the Respondent 
Government had entered certain preliminary objections in the earlier 
proceedings which, if successful (and it was presumably hoped to succeed 
on them), would necessarily have brought the case to arn end, and have 
preverted not only a decision about, but even any discussion at all of the 
allegations made against Spanish nationals and authorities. But so 
equally would successful negotiations have prevented this. At the same 
time, the Respondent Government ran no risk, for if the negotiations were 
not successful, and the case started again, it would still be possible once 
more to put forward the previous preliminary objections. Consequently, 
irrespective of whether the case would, begin again or not, it cannot be 
seen what the Respondent stood to lose by agreeing to negotiate on the basis 
of a simple discontinuance, or why it would not have agreed had it realized 
that this alone, without a substantive renunciation, was involved. The 
explanations given seem to the Court unconvincing. 

As to the prejudice alleged, the only point that appears to require 
examination arises from the fact that in bringing the new proceedings the 
Applicant Government had the advantage of being able to frame its Ap- 
plication and ensuing Memorial with a foreknowledge cf the probable 
nature of the Respondent’s reply-—a foreknowledge which & claimant State 
might not, at that stage of the proceedings, ordinarily possess, even 
though, normally, previous negotiations and diplomatic exchanges would 
have given it considerable information about ths opposing legal position. 
The scope of the Court’s process is however such as, in the long run, to 
neutralize any initial advantage that might be obtained by either side. 
As regards the substance, in so far as the Applicant Government was, for 
the purposes of its Application in the present proceedings, able to modify 
the presentation of its claim in order to take account of objections ad- 
vanced by the Respondent in the original proceedings, it appears to the 
Court that the Applicant could, in the light of those objections, have done 
exactly the same thing for the purposes of its final submissions in those 
proceedings themselves, which would have continued. The Applicant is 
always free to modify its submissions and, in fact, the final submissions 
of a party frequently vary from those found in the written pleadings. 
Consequently the Court is not able to hold that any true prejudice was 
suffered by the Respondent. 

A final, though different order of contention advanced by the Re- 
spondent in support of its first Preliminary Objection, was that the present 
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proceedings were contrary to the spirit and economy of the Hispano- 
Belgian Treaty of 19 July 1927, the jurisdictional clauses of which are 
relied on by the Applicant as conferring competence on the Court. The 
character of this Treaty is fully considered in connection with the second 
Preliminary Objection, and it will suffice tc say here that according to its 
terms, before a dispute can be submitted to adjudication, various pre- 
liminary stages have to be gone through. These stages were in fact gone 
through in connection with the original and discontinued proceedings, 
and they were repeated in connection with the present proceedings. The 
contention now advanced is that it cannot have been the intention of the 
Treaty that the same processes should be gone through twice in relation 
to the same claim, and that the present proceedings are consequently out 
of order, on the basis of the very instrument on which the Applicant 
founds the jurisdiction of the Court. 

The Court is sensible of the element of artificiality involved in the 
repetition of the Treaty processes in regard to the same matters of com- 
plaint. But if the right to bring new proceedings exists, apart from this, 
it would seem difficult to hold that precisely because it does, the juris- 
dictional basis for its exercise is thereby destroyed. 

It has been argued that the first set of proceedings ‘‘exhausted’’ the 
Treaty processes in regard to the particular matters of complaint, the 
subject of those proceedings, and that tke jurisdiction of the Court having 
once been invoked and the Court having been duly seised in respect of 
them, the Treaty cannot be invoked a second time in order to seise the 
Court of the same complaints. As against this, it can be said that the 
Treaty processes are not in the final sense exhausted in respect of any one 
complaint until the case has been either prosecuted to judgment, or dis- 
continued in circumstances involving its final renunciation—neither of 
which constitutes the position here. If, for instance, to recall an illustra- 
tion given earlier (and other instances are possible) proceedings brought 
under the Treaty were discontinued because it was found that local 
remedies had not been exhausted (and it is of course at the moment of the 
application to the Court that they require to be), it would be difficult to 
contend that (this deficiency being remedied) a new application could not 
be made in the case, merely because it would have to be preceded by a 
repetition of the Treaty processes. This contention therefore cannot be 
accepted. 

For all of the foregoing reasons, the Court holds that the first Pre- 
liminary Objection must be rejected. 


SECOND PRELIMINARY OBJECTION (PRINCIPAL ASPECT) 


Although, for the reasons given in connection with the first Preliminary 
Objection, the discontinuance of the action in the original proceedings 
before the Court did not disentitle the Belgian Government from com- 
mencing the present proceedings, it is nevertheless essential that a valid 
jurisdictional basis for these should exist. In order to establish this, the 
Applicant Government relies on the combined effect of Article 37 of the 
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Statute of the Court and the fourth paragraph of Article 17 of the Hispano- 
Belgian Treaty of Conciliation, Judicial Settlement and Artitration, signed 
on 19 July 1927, and kept in force by means of tacit renewals taking place 
at ten-yearly intervals, the latest having occurred in 1957. This Treaty, 
which will henceforth be called the 1927 Treaty, provided by its Article 
2 for a reference to adjudication of all disputes between the parties, in- 
volving a disagreement about their legal rights. For this purpose, and if 
the methods of conciliation also provided for by the Treaty failed, or were 
not utilized, the parties were in each case to draw up a compromis. If, 
however, agreement could not be reached upon the terms of a compromis 
within a certain period, then the fourth paragraph of Article 17 of the 
Treaty, now invoked by the Applicant Government, provided that: 


[Translation | 


‘* .. either Party may, on the expiry of one month’s notice, bring 
the question direct before the Permanent Court of International 
Justice by means of an application’’. 


In combination with this provision, the Applicant invoked Article 37 of 
the Statute of the Court, the relevant portion of which, :n the English 
text, reads as follows: 


‘Whenever a treaty or convention in force provides for reference 
of a matter . . . to the Permanent Court of International Justice, the 
matter shall, as between the parties to the present Statute, be referred 
to the International Court of Justice.’’ 


In the light of this provision, it was contended by the Applicant that, the 
1927 Treaty being ‘‘a treaty ...in force’’, and both the Parties in 
dispute being parties to the Statute of the International Court of Justice, 
that Court must, by virtue of Article 37, be deemed to have replaced the 
Permanent Court in the relations between the Parties, for tae purposes of 
such a provision as the fourth paragraph of Article 17 of the Treaty— 
henceforth to be called Article 17(4); and accordingly that (the necessary 
time-limits having expired) this provision gave the Applicant the right to 
bring the case unilaterally before the Court. 

This view was contested by the Respondent Government, on the ground 
that although the 1927 Treaty might as such still be in force, the juris- 
dictional obligation represented by Article 17(4) had necessarily lapsed 
on the dissolution of the former Permanent Court on 18 April 1946, since 
this brought about the disappearance of the judicial orzan to which 
Article 17(4) referred; that no previous substitution of the present for 
the former Court had been effected by virtue of Article 8&7 before that 
date, Spain not being then a party to the Statute; and that, in consequence, 
the 1927 Treaty had ceased to contain any valid jurisdictiona! clause by the 
time Spain did become a party to the Statute upon admission to the 
United Nations in December 1955. Thus, even if Spain would: then in 
principle have become bound by Article 37, there did not in the instant 
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case, so it was contended, exist at that date any clause of compulsory 
jurisdiction in respect of which that provision could operate to confer 
jurisdiction on the present Court, and since Article 37 could only apply 
to jurisdictional clauses already in force, it could not operate to bring a 
former clause into force again, which occurrence would require for its 
realization the express consent of both parties, given de novo. 

Another way of stating what was basically the same contention, was 
to say that Article 37 only applied in the relations between parties to 
the Statute which had become such through original membership of the 
United Nations, or at least by acquiring membership (or by otherwise 
becoming a party to the Statute), previous to the dissolution of the 
Permanent Court in April 1946; for only in their case had the substitution 
of the present Court for the Permanent Court been able to take place at a 
time when the jurisdictional clauses in respect of which this was to occur 
were themselves still in force. Once any such clause had lapsed by reason 
of the disappearance of the Permanent Court, there could be no substitution 
of forum, or rather, any question of substitution became pointless, since the 
basic obligation of compulsory adjucication itself no longer existed. 
Moreover, only those States which had already become parties to the 
Statute before the dissolution of the Permanent Court could be regarded 
as having given a true consent to the process involved—that is a consent 
directly given in respect of jurisdictional clauses still indubitably in force. 
Anything else, it was contended, would be a fiction. 

There were other ways in which the Spanish contention was or could be 
put, some of which will be noticed later; but however it might be put, 
it always involved at bottom the same basic contention, that the dissolu- 
tion of the Permanent Court brought about the final extinction of all 
jurisdictional clauses providing for recourse to that Court, unless they 
had already, previous to this dissolution, been transformed by the operation 
of Article 37 of the Statute into clauses providing for recourse to the 
present Court; and that in respect of any jurisdictional clause not thus 
transformed previous to the dissolution of the Permanent Court, Article 
37 was, thereafter, powerless to effect the transformation. 

This line of reasoning was not put forward by the Respondent Govern- 
ment in the original diplomatic exchanges between the Parties. It was 
first advanced after the decision given by the Court on 26 May 1959, in 
the case concerning the Aerial Incident of 27 July 1955 (Israel v. Bul- 
garia) (1.0.J. Reports 1959, p. 127). This case had reference, not to 
Article 87 but to Article 36, paragraph 5, of the Statute; and not to a 
treaty, such as the Hispano-Belgian Treaty of 1927, but to a unilateral 
declaration in acceptance of the compulsory jurisdiction of the former 
Permanent Court, made under the ‘‘optional clause’’ of its Statute (para- 
graph 2 of Article 36). It was however contended by the Respondent 
that the legal considerations applicable in that case were applicable also in 
the present one; and the arguments advanced by the Respondent were, 
mutatis mutandis, similar in character io those advanced on behalf of Bul- 
garia in that case. The Court will therefore consider this matter. 
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The Court notes in the first place thai the decision in the Israel v. Bul- 
jaria case was confined entirely to the question of the applicability of 
Article 36, paragraph 5, in a somewhal unusual situation; that it made 
only one passing and routine reference to Article 37 and noticeably 
avoided any finding on, or even consideretion of the case of that provision, 
she position of which it was evidently istended to leave quite open. The 
‘Sourt moreover considers that there are differences between the two cases 
which require that the present one shoulc be dealt with independently and 
ən its merits. Not only is a different category of Instrument involved— 
an instrument having a conventional form, not that of a unilateral declara- | 
tion—but the essential requirement of bemg ‘“‘in force’’, which in the 
cases contemplated by Article 36, paragzaph 5, bore directly on the juris- 
dictional clause—the unilateral declaration itself—is, in Article 37, formally 
related not to the clause as such, but to she instrument—the treaty or con- 
~ention—containing it, from which fcllow certain consequences to be 
noticed later. 

Nor can the Court be oblivious to other differences which cannot but 
effect the question of the need for the Court to make an independent 
epproach to the present case. The case 3f Israel v. Bulgaria was in a cer- 
tain sense sut generis. As some of the separate but concurring opinions 
show (and as is evident in other ways’, it might have been decided— 
end still in favour of Bulgaria—on grounds which would not have in- 
volved the particular issue of the effect of the dissolution of the Permanent 
Court on the continued existence and validity of a declaration not pre- 
viously ‘‘transformed’’ into an aecceptarce of the compulsory jurisdiction 
cf the present Court. Moreover, any dacision of the Court, relative to 
Article 37, must affect a considerable mumber of surviving treaties and 
conventions providing for recourse to the Permanent Court, including 
instruments of a political or technical character, and certain general multi- 
lateral conventions of great importance that seem likely <o continue in 
force. It is thus clear that the decision of the Court in the present case, 
whatever it might be, would be liable t> have far-reaching effects. This 
is in no way a factor which should be allowed to influence the legal char- 
acter of that decision: but it does constitute a reason why the decision 
should not be regarded as already predetermined by that which was given 
in the different circumstances of the Israel v. Bulgaria case. 

It will be convenient at this point to mention briefly the question of the 
other cases cited in the course of the proceedings, in which Article 36, 
paragraph 5, or 37, of the Statute have been involved. None is directly 
in point; for, with the exception of the d2claration of Thailand in the case 
concerning the Temple of Preah Vihear, Preliminary Objections (IOA. 
Eeports 1961, p. 17), all the jurisdicticnal clauses concerned related to 
eountries which were original Members cf the United Nations and parties 
to the Statute, so that the various processes provided for by the Statute 
had already been completed as regards these clauses before the extinction 
of the Permanent Court. In the Templz of Preah Vihear case, Thailand 
had deposited a declaration purporting to accept the present Court’s 
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compulsory jurisdiction, by means of a ‘‘renewal’’ of a previous declara- 
tion of 1940, accepting that of the former Permanent Court. As Thailand 
had only become a Member of the United Nations and a party to the 
Statute after the disappearance of that Court, it was argued, in the light 
of the Israel v. Bulgaria decision, that the 1940 declaration had ipso facto 
lapsed and: become extinguished, and was consequently incapable of ‘‘re- 
newal’’, so that the 1950 declaration purporting to effect such a renewal 
was without legal validity. The Court however decided the matter on a 
different basis, holding that, in sending in its notice of renewal, Thailand 
must have intended to accept the jurisdiction of a court of some kind— 
and this could only have been the present one since, as Thailand knew, 
the former Court no longer existed. Hence, despite the language of ‘‘re- 
newal’’, the notice (on its correct interpretation) operated as a direct 
acceptance of the compulsory jurisdiction, made in relation to the present 
Court. Consequently, irrespective of whether or not the previous declara- 
tion relative to the Permanent Court had lapsed, Thailand had accepted 
the compulsory jurisdiction of the present Court. It is clear that this 
ease has no relevance whatever to the present one. 

In the light of the foregoing considerations therefore, the Court must 
decide the present case independently and without further reference to 
Article 36, paragraph 5, or to the previous cases which have, in one way or 
another, involved that provision or Article 37 of the Statute—even though 
in three of them, the Court did actually apply Article 37. 

Although it will be necessary to revert to the matter at a later stage, 
it is desirable at this point to say something about what appear to have 
been the objects and purposes of Article 37 at the time when the Statute 
was being drafted in the period April-June- 1945. 

Historically, two main considerations appear to have moved the drafters. 
In the first place, owing to the decision to create an international court 
of justice which would in law be a new entity, and not a continuation of 
the existing Permanent Court, the dissolution of the latter became es- 
sential, for it would not have been a tolerable situation for two such 
Courts to be co-existing. The disappearance of the Permanent Court was 
in any event certain to occur in fact, for lack of machinery to replace its 
Judges, but it was not known precisely when this disappearance, either 
as a fact or as the result of a formal dissolution, would come about. At 
the same time, there were then in existence a very large number of treaties, 
conventions and other instruments, bilateral and multilateral, containing 
jurisdictional clauses providing for recourse to that Court. If therefore 
nothing had been inserted in the new Statute to meet this situation, and to 
meet it automatically and in advance, the preservation of these clauses 
would have been left to the uncertain action of the individual parties to 
the various instruments concerned. 

It was this situation that Article 37 was designed to meet, and the 
governing concept evidently was to preserve as many jurisdictional clauses 
as possible from becoming inoperative by reason of the prospective dis- 
solution of the Permanent Court; and moreover, to do this by a process 
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which would automatically substitute the new Court for the Permanent 
Court in the jurisdictional treaty relations between all Members of the 
United Nations and other parties to the Statute, thus avoiding the neces- 
sity for piecemeal action by special agreement between the parties to the 
various instruments. The intention therefore was to create a special 
régime which, as between the parties to the Statute, would automatically 
transform references to the Permanent Court in these jurisdictional clauses, 
into references to the present Court. 

In these circumstances it is difficult to suppose that those who framed 
Article 37 would willingly have eontemplated, and would not have intended 
to avoid, a situation in which the nullification of the jurisdictional clauses 
whose continuation it was desired to preserve, would be brought about by 
the very event—the disappearance of the Permanent Court-—the effects of 
which Article 37 both foresaw and was intended to parry; or that they 
would have viewed with equanimity the possibility that, although the 
article would preserve many jurisdictional clauses, there might be many 
others which it would not; thus creating that very situation of diversifica- 
tion and imbalance which it was desired to avoid. 

Whether Article 87 was aptly framed to carry out these objectives 
remains for consideration ; but that such were the objectives, and the motives 
influencing the drafting, the Court can hardly doubt. This conclusion 
finds strong support in a second historical consideration, As is well known, 
Article 37 represented, so far as treaties and conventions wer2 concerned, a 
compromise between two extreme and opposed schools of jurisdictional 
thought. There were, on the cne hand, those who wantec. to insert in 
the Statute of the new Court a clause of universal compulsory jurisdiction, 
. automatically applicable to all disputes between parties tc the Statute, 
of whatever kind and howsoever arising. Such a clause would have 
rendered the insertion of jurisdictional clauses in particular treaties or 
conventions unnecessary except for any special purpose, and would have 
rendered a provision such as Article 87 unnecessary also, or caused it to 
be differently drafted. On ths other hand, there were those who were 
opposed to “the idea of compulsory jurisdiction in any form, and con- 
sidered that the Court should only be competent In cases brought before 
it with the express consent of the parties, given ad hoc. 

The compromise between these two points of view which Article 37 repre- 
sented (so far as jurisdictional clauses in treaties and conventions were 
concerned) involved the rejection of the notion of a universal compulsory 
jurisdiction; but on the other tand (and for that very reason) it also in- 
volved the preservation at least of the already existing field of conven- 
tional compulsory jurisdiction. It was a natural element of this compro- 
mise that the maximum, and not some merely quasi optimum preserva- 
tion of this field should be aimed at. 

With this background in mind, the Court will now consider the text 
of Article 37. Looking simply at its actual language, the Court sees 
it primarily as a provision conferring jurisdiction upon the International 
Court of Justice in respect of a certain category of disputes, and which 
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mentions the Permanent Court for one purpose and one only——namely that 
of defining or identifying the category of dispute covered. Only three 
conditions are actually stated in the Article. They are that there should 
be a treaty or convention in force; that it should provide (i.e., make pro- 
vision) for the reference of a ‘‘matter*’ (1.e., the matter in litigation) to 
the Permanent Court; and that the dispute should be between States both 
or all of which are parties to the Statute. No condition that the Permanent 
Court should still be in existence at any given moment is expressed in the 
Article. The conclusion, in so far as it is to be based on the actual 
language of Article 37 must be that the 1927 Treaty being in force; it 
being a treaty which contains a provision for a reference of the matter in 
dispute to the Permanent Court; and the Parties to the dispute both being 
parties to the Statute—then, as between them, the matter is to be (‘‘shall 
be’’) referred to the International Court of Justice, or (according to the 
French text) that Court is to be the competent forum. 

Two central issues evidently arise here. One, which will be considered 
later, is whether, although the words ‘“‘in force’’ are directly related to the 
treaty or convention as such, they must nevertheless be regarded as re- 
lating also, and independently, to the jurisdictional clause as such. The 
other main issue is, what is the meaning to be ascribed to the phrase 
‘provides for”. Clearly this cannot mear ‘‘provides for’’ operationally, 
here and now, for the Permanent Court no longer being in existence, no 
treaty could still provide for that. -It follows that to impart rationality 
to the term ‘‘provides for’’ in its context, it must be read in a figurative 
sense, almost as if it had been put between inverted commas, and as de- 
noting a treaty or convention still in force as such, containing a clause 
providing, or making provision for, a reference to the Permanent Court, 
this being simply a convenient method of defining or identifying the - 
category of dispute in respect of which jurisdiction is conferred upon the 
International Court of Justice. 

It was however argued that since Article 37, wherever it was applicable, 
transferred jurisdiction from the Permanent Court to the present Court, 
it was necessary that the former Court should still be in existence at the 
moment of the transfer; for otherwise there would no longer exist any 
jurisdiction to be transferred. But the Court considers that Article 
37 did not in fact operate to effect any ‘‘transfer’’ of jurisdiction as such. 
What was created was a new Court, with a separate and independent juris- 
diction to apply in the relations between the parties to the Statute of that 
new Court. In the field of the jurisdictional clauses of treaties and con- 
ventions already in force, referring to the Permanent Court, the modus 
operandi could, technically, have been to annex to the Statute a list of all 
such instruments. Such a listing eo nomine would have left no doubt 
that any listed treaty was covered, so long as it remained in force, 
irrespective of the date at which the parties became parties to the Statute, 
and independently of the continued existence of the Permanent Court. In- 
stead of any such cumbrous procedure, the same result was achieved by 
resort to the common factor involved in all these jurisdictional clauses, 
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namely the provision they contained for reference to the Permanent Court. 
By mentioning this, Article 37 identified and defined the category in- 
vo-ved, and nothing else was needed. 

The Court will now turn to zhe question of the scope to be given to the 
words “‘in foree’’ in Article 37. According to the actual text, this phrase 
relates solely to the treaties end conventions in question, and as such. 
But this cannot be considered as finally conclusive in itself, because it is 
necessary to take into consideration not cnly what this provision was in- 
terded to do, but also what it was not intended to do. It was intended to 
preserve a conventional jurisdictional field from a particular threat, 
namely the extinction which would otherwise follow from the dissolution 
of the Permanent Court. But that was all it was intended to do. It was 
not intended to create any new obligatory jurisdiction that had not existed 
before that dissolution. Nor, in preserving the existing conventional juris- 
diccsion, was it intended to prevent the overation of causes of extinction 
other than the disappearance of the Permanent Court. In this sense but, 
however, in this sense only, is it correct to say that regard must be had 
not only to whether the treaty or convention is still in force, but also to 
whsther the jurisdictional clause it contains is itself, equally, still in 
forze. And precisely because it was the sole object of Article 37 to prevent 
ext.nction resulting from the particular cause which the disappearance 
of zhe Permanent Court would represent, it cannot be admitted that this 
ext.nction should in fact proceed to follow from this very event itself. 
Such a possibility would not only involve a contradiction in terms, but 
would run counter to the whole intention end purpose of the Article. 

‘The argument to the contrary is based on seeking to draw a distinction 
bet-veen those States which became parties to the Statute previous to the 
dissolution of the Permanent Court, and those which became parties after- 
wards. But that is not an independent argument, for the alleged distinc- 
tior is itself only a part, or another aspect, of the same fundamental 
question, namely the effect of that dissolution on the status of these juris- 
dicfional clauses—since the sole relevance of the date of admission to the 
United Nations, if it was subsequent to the dissolution, is whether there 
still remained in existence any jurisdictional clause in respect of which 
Article 37 could take effect. It is in this way alone that ary distinction 
between different parties to the Statute could be introduced; for other- 
wise it must be entirely arbitrary, and it is not recognized by Article 
37 .tself which, on the contrary, speaks of the ‘‘parties to the present 
Sta-ute’’, not the ‘‘present parties to the Statute.” Except for the sup- 
posed effects of the dissolution, therefore, zhe ordinary rule of treaty law 
must apply, that unless the treaty or provision concerned expressly indi- 
cates some difference or distinction, such phrases as ‘‘the parties to the 
Starute’’, or ‘‘the parties to the present convention’’, or ‘‘the contracting 
par-ies’’, or ‘‘the Members of the Organization’’, apply equally and in- 
differently to cover all those States which at any given time are partici- 
panss, whatever the date of thzir several ratifications, accessions or ad 
missions, ete. | 
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Consequently, since the Court cannot, for reasons already stated, accept 
the dissolution of the Permanent Court as a cause of lapse or abrogation 
of any of the jurisdictional clauses concerned, it must hold that the date 
at which the Respondent became a party to the Statute is irrelevant. 

Certain other considerations serve to reinforce this view; for if it is 
clear from what was said earlier about the origins of Article 37, that the 
aim was to be comprehensive, it is equally clear that to admit what may 
for convenience be called the ‘‘dissolution’’ argument, would not only be to 
make serious inroads upon that objective, but quite possibly—for all that 
those who were drafting Article 37.could tell at the time—to defeat almost 
entirely its intended purpose. 

In the period April-June 1945, it was impossible to forecast when the 
Permanent Court would be dissolved, or when—or on the basis of how 
. many ratifications—the Charter of the United Nations would some into 
force. Circumstances delaying the latter event, or causing it to oecur 
on the basis of only a relatively small number of ratifications, might have 
given rise to a situation in which, if the ‘‘dissolution’’ argument were 
correct, many, or possibly even most, of the jurisdictional clauses concerned 
would have fallen outside the scope of Article 37, a result which must 
have been contrary to what those who framed this provision Intended. 
It was suggested in the course of the oral hearing that these possibilities, 
had they threatened to materialize, could and would have been avoided 
by taking steps to postpone the dissolution of the Permanent Court. This 
however serves only to show what the real mtentions of Article 37 must 
have been—namely to make any such postponement unnecessary because, 
whatever the date of the coming into force of the Charter, or of the dis- 
solution of the Permanent Court, and waatever the date at which a State 
became a party to the Statute, Article 87 would ensure in advance the 
preservation of the relevant jurisdictional clauses, by causing them to 
- confer competence on the present Court, as between parties to its Statute. 
This was its purpose. 

It has been objected that the view set forth above leads, in such a case 
as that of the Respondent Government, to a situation in which the juris- 
dictional clause concerned, even if in existence, is necessarily inoperative 
and cannot be invoked by the other party to the treaty containing it; and 
then, after a gap of years, suddenly it becomes operative agam, and can be 
invoked as a clause of compulsory jurisdiction to found proceedings be- 
fore the Court. It is asked whether, in these circumstances, any true 
consent can be said to have been given by the Respondent Government to 
the exercise of jurisdiction by the Court in this class of case. 

Noting in passing that this situation results from the act of the Re- 
spondent itself in applying for membership of the United Nations which, 
upon admission, entailed, by virtue of Article 93, paragraph 1, of the 
Charter of the United Nations, becoming a party to the Statute, the Court 
would observe that the notion of rights and obligations that are in abeyance, 
but not extinguished, is perfectly familiar to the law and represents a 
common feature of certain fields. 
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In this connection, and as regards the whole question of consent, the 
Court considers the case of the reactivation of a jurisdictional clause by 
virtue of Article 37 to be no more thar. a particular case of the familiar 
principle of consent given generally and in advance, in respect of a certain 
class of jurisdictional clause. Consent to an obligation of compulsory 
jurisdiction must be regarded as given ipso facto by joining an interna- 
tional organization, membership of which involves such an obligation, and 
irrespective of the date of joining. In consequence, States joining the 
United Nations or otherwise becoming parties te the Statute, at whatever 
date, knew in advance (or must be taken to have known) that, by reason 
of Article 37, one of the results of doing so would, as between themselves 
and other parties to the Statute, be the reactivation in relation to the 
present Court, of any jurisdictional clauses referring to the Permanent 
Court, in treaties still in force, by which they were bound. It is the 
position maintained by the Respondent Government which would create 
inequality, and discriminate in favour of those entering the United Na- 
tions, or otherwise becoming parties tə the Statute, after April 1946, 
‘particularly as regards the obligations contained in the jurisdictional 
clauses of important general multilateral conventions, thus giving rise to 
just the kind of anomaly Article 37 wes intended to avoid. 

The Respondent Government, in the course of the diplomatie corre- 
spondence preceding the original proceedings before the Court, and in 
particular in the Notes exchanged in the period May 1957 to February 
1958, implicitly recognized the competer.ce of the Court for the purposes 
of Article 17(4) of the 1927 Treaty, and challenged the right of the 
Applicant Government to resort to the Court only on grounds connected 
with the third and fourth Preliminary Objections in the present case. 
It did not demur when the Applicant stated that the International Court 
of Justice had been substituted for the Permanent Court in Article 17(4) 
of the Treaty. It did not even broach the possibility that -there might 
be a question as to the competence of the Court qua forum. If this atti- 
tude was based on the assumption that Article 37 of the Statute—by 
which the Respondent had by then become bound—conferred jurisdiction 
on the Court (an assumption the correztness of which the reasoning of 
the decision in the Israel v. Bulgaria case might appear to call in question), 
then the present finding of the Court, that this assumption was in fact 
correct, operates to restore the basis on which the Respordent itself ap- 
pears originally to have recognized the same thing. 

The Court has thought it desirable to base itself up to this point wholly 
on considerations relating to Article 37 of the Statute which, in its opinion, 
would (in the absence of any relevant special factor) be applicable to the 
case of all the jurisdictional clauses in the treaties and conventions to which 
Article 87 applies. In the case of treaties having the character of the 
Hispano-Belgian Treaty of 1927, however, there are special features which 
afford additional support for the conclusions arrived at on the basis of 
Article 37 alone. 

Article 17(4) of the Treaty was discussed between the Parties in the 
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course of the written and oral proceedings, largely in relation to the 
question of its ‘‘severability’’ from the rest of the Treaty. Into this 
question, which has implications reaching far beyond the scope of the 
present case, the Court does not consider it necessary to go. What must 
be true, on any view of the matter, is that Article 17(4) is an integral 
part of the Treaty as a whole; and its judicial fate cannot be considered 
in isolation. 

It is at this point necessary to note that Article 17 (4), the relevant 
terms of which are cited above, had as its primary object in the scheme 
of the 1927 Treaty, what was more a matter of mechanics—namely to indi- 
cate in what circumstances, and at what precise point in the attempt to 
dispose of the dispute, either party would have the right to take the matter 
to the Court. This right was to be exercisable if the (optional) con- 
ciliation procedure provided for by the Treaty had not been made use of, 
or had failed; and if agreement had not been reached within a certain 
period on the terms of a compromis for the submission of the dispute by 
mutual consent to the Court or to arbitration; and if, thereupon, a month’s 
notice was given of the intention to take the matter to the Court uni- 
laterally. 

The basic obligation to submit to compulsory adjudication, however, was 
and is carried by two other provisions of the Treaty, namely Article 2, 
and the first paragraph of Article 17. The relevant paragraph of Article 
2 reads as follows: 


[Translation] 


‘< ATI disputes of every kind between the High Contracting Parties 
with regard to which the Parties are in conflict as to their respective 
rights, and which it may not have been possible to settle amicably 
by the normal methods of diplomacy, skall be submitted for decision 
to an arbitral tribunal or to the Permanent Court of International 
Justice.’’ 


The Treaty then goes on to provide for the conciliation procedure, and 
continues in Article 17(1) to reaffirm the essence of Article 2 as follows: 


[Translation] 


“In the event of no amicable agreement being reached before the 
Permanent Conciliation Commission, the dispute shall be submitted 
either to an Arbitral Tribunal or to the Permanent Court of Inter- 
national Justice, as provided in Article 2 of the present Treaty.” 


In the light of these provisions, it would be difficult either to deny the 
seriousness of the intention to create an obligation to have recourse to 
compulsory adjudication—all other means of settlement failing—or to 
assert that this obligation was exclusively dependent on the existence of a 
particular forum, in such a way that it would become totally abrogated 
and extinguished by the disappearance of that forum. The error of such 
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an assertion would lie in a confusion of ends with means—the end being 
obligatory judicial settlement, the means an indicated forum, but not 
necessarily the only possible one. 

This double aspect appears particularly clearly on the basis of the 
several jurisdictional elauses of the 1927 Treaty, taken es a whole; and 
these considerations furnish the answer to the contention that the obliga- 
tion of compulsory adjudication in the Treaty was so incissolubly bound 
up with the indication of the Permanent Court as the forum, as to be 
inseparable from it, and ineapable of continued existence in the absence 
of that Court. On the very language of Articles 2 and 17(1), this is 
not the case. An obligation of recourse to judicial settlement will, it is 
true, normally find its expression in terms of recourse to a particular 
forum. But it does not follow that this is the essence of the obligation. 
It was this fallacy which underlay the contention advanced during the 
hearings that the alleged lapse of Article 17(4) was due to the disappear- 
ance of the ‘‘object’’ of that clause, namely the Permanent Court. But 
that Court was never the substantive ‘‘object’’ of the clause. The sub- 
stantive object was compulsory adjudication, and the Permanent Court 
was merely a means for achieving that object. It was not the primary 
purpose to specify one tribunal rather than another, but to create an 
obligation of compulsory adjudication. Such an obligaticn naturally en- 
tailed that a forum would be indicated; but this was consequential. 

If the obligation exists independently of the particular forum (a fact 
implicitly recognized in the course of the proceedings, inasmuch as the 
alleged extinction was related to Article 17(4) rather then to Articles 2 
or 17(1)), then if it subsequently happens that the foram goes out of 
existence, and no provision is made by the parties, or otherwise, for 
remedying the deficiency, it will follow that the clause containing the 
obligation will for the time being become (and perhaps remain indefinitely) 
inoperative, i.e. without possibility of effective application. But if the 
obligation remains substantively in existence, though not functionally 
capable of being implemented, it can always be rendered operative once ` 
more, if for instance the parties agree on another tribunal, or if another 
is supplied by the automatic »peration of some other instrument by which 
both parties are bound. The Statute is such an instrument, and its 
Article 37 has precisely that effect. 

Accordingly, ‘‘International Court of Justice’ must now be read for 
“Permanent Court of International Justice?’ in Articles 2 and 17 of the 
Treaty. The same applies in respect of Article 28, under which the 
Court is made competent to datermine any disputed question of interpreta- 
tion or application arising in regard to the Treaty; and similar substitutions 
in Articles 21 and 22 would Zollow consequentially. 


SECOND PRELIMINARY OBJECTION (SUBSDIARY ASPECT) 


The Respondent Government also advanced a subsidiary plea in relation 
to its second Preliminary Objection, which requires to be zonsidered only 
if the Court should reject the objection in its principal aspect. Since the 
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Court does reject it, it must now consider this subsidiary plea. This was 
to the effect that the dissolution of the Pərmanent Court having ex- 
tinguished Article 17 (4) of the 1927 Treety, or at any rate deprived it of 
its force, then if (contrary to the principal contention of the Respondent) 
Article 37 of the Statute operated to re-activate this clause upon Spain’s 
admission to the United Nations in December 1955, what in consequence 
came into existence at that date was a new or revised obligation between 
the Parties; and that just as the original obligation only applied to dis- 
putes arising after the Treaty date, so the new or revised obligation could 
only apply to disputes arising after the Jate of Spain’s admission to the 
United Nations, creative of that obligation. Since the dispute had in fact 
arisen previous to that date, it was accordingly not covered; or could only 
be regarded as covered by a retroactive application of the obligation which 
its terms, as they must now be deemed to stand, excluded. 

In the Respondent’s written Preliminary Objections, what was postulated 
as emerging in 1955 was not merely a new jurisdictional obligation but a 
whole new ‘‘treaty’’. In the Respondent’s Final Submissions, however, as 
lodged at the end of the oral hearing, what was referred to was a ‘‘re- 
vised’’ Article 17(4) of the 1927 Treaty. It is in fact clear that no new 
Treaty as such could have emerged in 1955, because it was common ground 
in the case that, apart from the quastion of Article 17(4), the Treaty of 
1927 had never ceased to be in force, and had been operative throughout. 
At the most, therefore, what might have happened in 1955 was that the 
Treaty was amended by the inclusion in it of a new or revised juris- 
dictional clause, providing for a referenze to the International Court of 
Justice instead of to the former Permanent Court. However, as the Re- 
spondent’s Submissions recognize, the limitation ratione temporis regard- 
ing the cases which were justiciable under the Treaty was contained in, or 
arose from Articles 1 and 2, and from the Final Protocol to the Treaty. 
As these provisions had ex hypothesi naver ceased to be in force, they 
would have applied automatically to any new or revised obligation when 
the latter arose. This must have been so, for otherwise the revised Treaty 
would have contained two independent and incompatible sets of require- 
ments ratione temporis; but in truth, it continued to contain only one set, 
since the ‘‘revised’’ obligation (as stated in the Respondent’s Final Sub- 
missions) related to Article 17(4), which itself contained no requirement 
ratione temporis, while the ‘‘revision’’ related only to the substitution 
of the present for the former Court. It follows that any new or revised 
obligation could only operate ratione temporis in the same way as the 
original one, and therefore it must covar all disputes arising after the 
Treaty date. 

However, it is not necessary to rely on this conclusion, for in the opinion 
of the Court, the grounds on which the second Preliminary Objection has 
been rejected in its principal aspect, necessarily entail its rejection in its 
subsidiary aspect also. These grounds are that the basic obligation to 
submit to compulsory adjudication was never extinguished by the disap- 
pearance of the Permanent Court, but merely rendered functionally in- 
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operative by the lack of a forum through which it could be implemented. 
What therefore happened in 1955, when this lacuna was made good by 
Spain’s admission to the United Nations, was that the operation of the 
obligation revived, because the means of implementing it had once more 
become available; but there was neither any new creation of, nor re- 
vision of the basic obligation. Its operation having revived, by virtue of 
Article 37 of the Statute, this obligation could only function in accordance 
with the terms of the Treaty providing for it, as the Parties must be 
deemed to have intended, and it consequently continued to relate (as it 
always had done) to any disputes arising after the Treaty date. 

Alternatively, to refer to another part of the grounds on which the ob- 
jection in its principal aspect was rejected, once Article 37 was applicable, 
the Court became, in the language of that provision, competent as be- 
tween parties to the Statute to adjudicate on any matter which, under a 
treaty or convention in force, would have fallen to be referred to the 
Permanent Court had it still existed and had Article 37 never been 
framed. The present case is such a matter. 

For the reasons given, therefore, the Court rejects the second Pre- 
liminary Objection both in its principal and in its subsidiary aspects. 


THIRD AND FOURTH PRELIMINARY OBJECTIONS 


Having decided, in rejecting the first Preliminary Objection, that the 
discontinuance of the original proceedings did not bar the Applicant Gov- 
ernment from reintroducing iis claim, and having determined, in rejecting 
the second Preliminary Objection, that the Court has jurisdiction to 
entertain the Application, the Court has now to consider the third and 
fourth Preliminary Objections which involve the question of whether the 
claim is admissible. 

In considering whether these Preliminary Objections should be upheld, 
the Court recalls the fact that the Applicant has submitted alternative 
pleas that these objections, unless rejected by the Court, should be joined 
to the merits. It will therefore be appropriate at this point to make some 
general observations about such joinders. These are effected under Article 
62, paragraph 5, of the Rules of Court, which reads as follows: 


‘‘ After hearing the parties the Court shall give its decision on the 
objection or shall join the objection to the merits. If the Court over- 
rules the objection or joins it to the merits, it shall once more fix 
time-limits for the further proceedings.’’ 


Since this paragraph repeats verbatim the like provision in the 1936 Rules 
cf the Permanent Court of International Justice, it is pertinent to take note 
cf the various reasons which that Court gave for deciding to join a pre- 
liminary objection to the merits. 

In the Pajzs, Csáky, Esterházy case (Hungary v. Yugoslavia), the Court, 
cn 23 May 1936, issued an Order joining the Yugoslav objections to the 
merits because ‘‘the questions raised by the first of these objections and 
those arising out of the appeal as set forth in the Hungarian Government’s 
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submissions on the merits are too intimately related and too closely inter- 
connected for the Court to be able to adjudicate upon the former without 
prejudging the latter”; and because ‘‘the further proceedings on the 
merits . . . will place the Court in a better position to adjudicate with a 
full knowledge of the facts upon the second objection’ (P.C.I.J., Series 
A/B, No. 66, p. 9). 

Shortly after this, in the Losinger case, tke Court, in an Order dated 
27 June 1986, stated with reference to a plea to the jurisdiction made in 
that case, that such a plea ‘‘may be regarded ...as a... defence 
on the merits, or at any rate as being founded on arguments which might 
be employed for the purposes of that defence’’. Consequently, 


‘‘the Court might be in danger, were it to adjudicate now upon the 
plea to the jurisdiction, of passing upon questions which appertain to 
the merits of the case, or of prejudging their solution’’. 


Therefore, the Court concluded, the objection to the jurisdiction should be 
joined to the merits, so that ‘‘the Court will give its decision upon it, and 
if need be, on the merits, in one and the same judgment’’. The Court 
went on to say in regard to another objection, relating to the admissibility 
of the suit, that ‘‘the facts and arguments adduced for or against the two 
objections are largely interconnected and sven, in some respects, in- 
distinguishable’’. Accordingly, this objection also was joined to the merits 
(P.CLI.J., Series A/B, No. 67, pp. 23-24). 

In the Panevezys-Saldutiskis Railway case, the Court, in its Order of 30 
June 1938, joining two preliminary objections to the merits, said that 


‘fat the present stage of the proceecings, a decision cannot be taken 
either as to the preliminary character of the objections or on the ques- 
tion whether they are well-founded; any such decision would raise 
questions of fact and law in regard to which the Parties are im several 
respects in disagreement and which are tco closely linked to the merits 
for the Court to adjudicate upon them at the present stage’’. 


Two further reasons which were given were that 


‘‘if it were now to pass upon these objections, the Court would run the 
risk of adjudicating on questions which appertain to the merits of the 
case or of prejudging their solution’’ 


and that 


‘‘the Court may order the joinder of preliminary objections to the 
merits, whenever the interests of the good administration of justice 
require it” (P.C.I.J., Series A/B, No. 75, pp. 55-56), 


The present Court has been guided by like considerations in the two 
cases in which it has had occasion to jain the preliminary objections to 
the merits. In the case of Certain Norwegian Loans, the Court, on the 
basis of an understanding between the Parties to that effect, joined the 
preliminary objections to the merits ‘‘in order that it may adjudicate in 
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one and the same judgment upon these Objections and, if need be, on the 
merits” (1.C.J. Reports 1956, p. T4). 

In the ease concerning Right of Passage over Indian Territory, the 
Court found that both the elucidation of the facts, and the legal effect or 
significance of certain practices and circumstances, would be involved in 
pronouncing cn one of the preliminary objections, and that the Court 
could therefore not pronounce upon it ‘without prejudging the merits’’. 
In regard to another objection, the Court said that ‘‘having heard con- 
flicting arguments’’ it was ‘‘not in a position to determine at this stage” 
certain issues which had been raised. It further found that in regard to 
certain other questions, it was not ‘‘in possession of sufficient evidence to 
enable it to pronounce on these questions’’, and that to attempt an evalua- 
tion of certain factors involved, ‘‘although limited to the purposes of the 
Sixth Preliminary Objection, would entail the risk of prejudging some of 
the issues closely connected with the merits’’ (.C.J. Reports 1957, pp. 
150-152). 

The Permanent Court of International Justice drew attention to an 
important aspect of the matter when, as mentioned above, it said that ‘‘the 
Court may order the joinder of preliminary objections to the merits, when- 
ever the interests of the good administration of justice require it”. But 
the safeguarding of the rights of respondent States is equally an essential 
part of ‘‘the good administration of justice’’, and it is in the interests 
of the respondents that the Rules of Court should cortain Article 62 
permitting the filing of preliminary objections. It must not be overlooked 
however, that respondents are given broad powers by this provision, since 
merely by labelling and filing a plea as a preliminary objection they auto- 
matically bring about the suspension of the proceedings on the merits 
(paragraph 3 of Article 62). This assures the respondent State that the 
Court will give consideration to its objection before requiring it to respond 
on the merits; the Court takes no further step until after hearing the 
parties (paragraph 5 of Article 62—-see the discussion on this point by the 
Permanent Court in 1986, P.C.I.J., Series D, Third Addendum to No. 2, 
pp. 646-649). The attitude of the respondent State is however only one 
of the elements that the Court may take into consideration; and paragraph 
5 of the article simply provides that, after the hearing, ‘‘the Court shall 
give its decision on the objection or shall join the objection to the merits.’’ 

In reaching its conclusion, the Court may decide that the objection does 
not in fact have a preliminary character, and that therefore, without 
prejudice to the right of the respondent State to raise the same question 
at another stage of the proceedings, if such thera be, the objection cannot 
be entertained as a ‘‘preliminary objection’’. Again, the Court may find 
that the objection is properly a preliminary one as, for example, to the 
jurisdiction of the Court, and it may dispose of it forthwith, either up- 
holding it or rejecting it. In other situations, of which exemples are given 
in the cases referred to above, the Court may find that the objection is so 
related to the merits, or to questions of fact or law touching the merits, 
that it cannot be considered separately without going into the merits 
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(which the Court cannot do while proceedings on the merits stand suspended 
under Article 62), or without prejudging the merits before these have been 
fully argued. In these latter situations, the Court will join the pre- 
liminary objection to the merits. It will not do so except for good cause, 
seeing that the object of a preliminary objection is to avoid not merely a 
decision on, but even any discussion of the merits. On the other hand, a 
joinder does not in any respect indicate that the objection has been ig- 
nored. Indeed, as happened in the case of Certain Norwegian Loans, 
the Court, at the stage of the merits, to which the objections had been 
joined, upheld an objection to the jurisdiction, and therefore did not 
adjudicate upon the merits at all. 

The Court will proceed to consider the third and fourth Preliminary 
Objections with these considerations in mind. 

By its third Preliminary Objection the Respondent Government denies 
the jus standi of the Applicant Government in the present proceedings, 
and its legal capacity to protect the Belgian interests on behalf of which 
it claims, the Belgian national character of most of these being also con- 
tested. The grounds of the objection can be stated in various ways, 
but briefly its main basis is that the acts complained of, said to engage 
the international responsibility of the Respondent Government, took place 
not in relation to any Belgian natural or juristic person but to the Barce- 
lona Traction company, which is a juristie entity registered in Canada, 
the Belgian interests concerned being in the nature of shareholding interests 
in that company. In these circumstances, it is contended that (citing a 
passage from the Respondent’s final Submissions) ‘‘international law does 
not recognize, in respect of injury caused by a State to a foreign company, 
any diplomatic protection of shareholders exercised by a State other than 
the national State of the company’’. Henes, it is said, no claim can be 
made by the Applicant Government. The latter, for its part, contests the 
view of international law thus put forward, and asserts its right to inter- 
vene on behalf of Belgian nationals, shareholders in the company. 

Put as stated above, the objection evidently has a preliminary character 
or aspect. But it can also be put in another way, which does not directly 
raise the question of the Applicant Government’s jus standi—or does so 
only at one remove. It can be asked whether international law recognizes 
for the shareholders in a company a separate and independent right or 
interest in respect of damage done to the company by a foreign government; 
and if so to what extent and in what circumstances and, in particular, 
whether those circumstances (if they exist} would include those of the 
present case. Put in this way, the question appears as one not simply of 
the admissibility of the claim, but of substantive legal rights pertaining 
to the merits which are not confined solely to such matters as whether 
the acts complained of took place, and if so what their legal effect was, 
internationally: or rather, this latter question itself constitutes the greater 
part of the real issue in this case, and pertains to the substantive legal 
merits. In short, the question of the jus standi of a government to protect 
the interests of shareholders as such, is itself merely a reflection, or conse- 
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quence, of the antecedent cuestion of what is the juridical situation in 
respect of shareholding interests, as recognized by international law. 
Where, in a case such as tha present one, a government is not merely 
purporting to exercise diplomatie protection, but to make a claim before - 
an international tribunal, it necessarily invokes rights which, so it con- 
tends, are conferred on it in respect of its nationals by the rules of inter- 
national law concerning the treatment of foreigners. Hence the question 
whether international law does or does not confer those rights is of the 
essence of the matter. In short, a finding by the Court that the Applicant 
Government has no jus standi, would be tantamount to a finding that these 
rights did not exist, and that the claim was, for that r2ason, not well- 
founded im substance. 

If the Court were to take the view that the issues raised by the Re- 
spondent’s third Preliminary Objection had no other character than that of 
substantive issues relating to the merits, it would have to declare the ob- 
jection irreceivable as such, and the issues it involved as being part of the 
merits. Since however the objection clearly has certain aspects which are 
‘of a preliminary character, or involves elements whick have hitherto 
tended to be regarded in that light, the Court will content itself with 
joining the objection to the merits. 

By way of illustration of th2 sort of situation which the Court considers 
to exist here, in regard to the question of joinder—and it is not suggested 
that there are any other analogies—it may be recalled that when in the 
Panevezys-Saldutishis Railway case the Permanent Court joined two pre- 
liminary objections to the merits, it said in its Order of 30 June 1988 that 
at the preliminary stage it could not even decide ‘‘as to the preliminary 
character of the objections’’ (P.C.I.J., Series A/B, No. 75, p. 56); and 
subsequently on the merits said that: 


‘Though it is true that an objection disputing the national char- 
acter of a claim is in principle of a preliminary charactar, this is not so 
in the actual case before the Couri” (P.C.I.J., Series A/B, No. 76, 
p. 17). 


It is evident that certain kinds of objections (of which the second Ob- 
jection in the present case affords an example) are so unconnected with the 
merits that their wholly preliminary character can never be in doubt. 
They could arise in connection with almost any set of facts imaginable, 
and the Court could have neither reason nor justification for not deciding 
them at once, by way either of acceptance or rejection. Any such clear- 
cut situation is, however, far from existing as regards the third Pre- 
liminary Objection in the present case, and the same thing is even more true 
of the fourth Objection. 

The third Objection involves a number of closely interwoven strands of 
mixed law, fact and status, to a degree such that the Court could not 
pronounce upon it at this stage in full confidence that it was in possession 
of all the elements that might have a bearing on its decision. The ex- 
istence of this situation received an implicit recognition from the Parties, 
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by the extent to which, even at this stage, they went into questions of 
merits, in the course of their written and oral pleadings. Moreover, it was 
particularly on behalf of the Respondent that it was sought to justify the 
process of discussing questions of merits, as involving matters pertinent 
to or connected with the third and fourth Objections, which the Respondent 
had itself advanced. 

The Court is not called upon to specify which particular points, relative 
to the questions of fact and law involved by the third Objection, it con- 
siders an examination of the merits might help to clarify, or for what 
.reason it might do so. The Court will therefore content itself by saying 
that it decides to join this objection to the merits because—to quote the 
Permanent Court in the Pajzs, Csáky, Esterházy case (P.C.IJ., Series 
A/B, No. 66 at p. 9)—‘‘the ... preceedings on the merits... will 
place the Court in a better position to adjudicate with a full knowledge of 
the facts’’; and because ‘‘the questions raised by ... these objections 
and those arising ...on the merits are too intimately related and too 
closely interconnected for the Court to be able to acjudicate upon the 
former without prejudging the latter”. 

As regards the fourth Preliminary Objection, the foregoing considera- 
tions apply a fortiori for the purpose cf requiring it to be joined to the 
merits; for this is not a case where the allegation of failure to exhaust 
local remedies stands out as a clear-cut issue of a preliminary character that 
can be determined on its own. It is inextricably interwoven with the issues 
of denial of justice which constitute the major part of the merits. The 
objection of the Respondent that local remedies were not exhausted is met 
all along the line by the Applicant’s contention that it was, inter alia, 
precisely in the attempt to exhaust local reraedies that the alleged denials 
of justice were suffered. This is so obvious on the fact of the pleadings, 
both written and oral, that the Court does not think it necessary to justify 
it further at this stage, by any statement or consideration of the events 
in question, which can be left until the merits are heard. 

Accordingly, the Court decides to join the third and fourth Preliminary 
Objections to the merits. 


[The Court rejected the First Preliminary Objection by 12 votes to 4, 
and the Second by 10 votes to 6; it joined to the merits the Third by 9 votes 
to 7, and the Fourth by 10 votes to 6. President Sir Perey Spender,® 
and Judges Spiropoulos,* Koretsky* and Jessup® made declarations ac- 


5 Concurring, but adding that the Second Objection should be rejected for the reasons 
in the Joint Dissenting Opinion in the Aerial Incident Case (Israel v. Bulgaria), 
[1959] I.C.J. Rep. 127, 53 A.J.ILL. 923 (1959). 

6 Judge Spiropoulos could not distinguish the Aerial Incident Case (Israel v. 
Bulgaria) on Objection 2, and disagreed with the majority as to Objections 1, 3 and 4. 

7 Judge Koretsky concurred in the Judgment and its reasoning, but added views as 
to Objection 1. 

8‘‘T am in full agreement with the Court that no one of the Preliminary Objections 
could be upheld at this stage, and that the first two must be rejected now for reasons 
stated in the Judgment. I am also in accord with what the Court has to say about the 
general considerations which govern a decision to join a preliminary objection to the 
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companying the Judgment. Vice President Wellington Koo? and Judges 
Tanaka 1? and Bustamante y Rivero™ gave separate opinions. Judge 
Morelli *? and Judge ad hoc Armand-UCgon™ gave dissenting opinions. ] 


NOTES 
Cuban claims—act of state doctrine 


The United States Supreme Court vacazed the judgment in Pan American 
Life Ins. Co. v. Rodriguez, 311 F.2d 429 (U. S. Ct. App. 5th Cir., Oct. 
17, 1962) (57 A.J.I.L. 439 (1963)), which had found the act of state doc- 
trine inapplicable, and remanded it to the United States Court of Appeals 
fcr further consideration in the light of Banco Nacional de Cuba v. 
Sabbatino, 376 U. S. 398 (U. S. Sup. Ct., March 23, 1964) (58 A.J.LL. 779 
(1964)). Pan American Life Ins. Co. 7. Rodriguez et al, 376 U. S. TT9 
(J. S. Sup. Ct., April 6, 1964). 


Cuban claims—International Monetary Fund Agreement 


In 1948, a Canadian insurer issued to a resident of Havana, Cuba, a life 
irsurance policy requiring that all sums payable thereunder be paid in 
Havana, Cuba, in legal currency of the United States. When requested to 
pay the cash surrender value of the policy, the insurer offered to pay in 
Cuban pesos in Havana, but refused.to pay in United States dollars, citing 
Legal Tender Law of 1948 (Cuban Law No. 13 of December 23, 1948, 
effective in 1951 by virtue of Cuban Deeree No. 1884). Insured sued in 
Fiorida to recover the cash surrender value of the policy in United States 
dollars. The Supreme Court of Florida held that the provisions of the 


merits. I agree that those general considerations require that the third and fourth 
Preliminary Objections should be joined to the merits. Consequently, in order to be 
consistent with those general considerations, conzlusions of law applicable to arguments 
involved in those two objections, even though I would find them capable of formulation 
now, may appropriately be deferred until a subsequent stage of the case.’’ 

® Judge Wellington Koo would have rejectel Objection 2 on the grounds of the 
dissenting opinion in the case referred to in note 5 above. He would not have joined 
Objection 3 to the merits, but would have rejected it outright, saying: ‘‘there’is seen 
a substantial body of- evidence af State pracczice, treaty arrangements and arbitral 
decisions to warrant the affirmation of the inexplicit existence of a rule under inter- 
national law recognizing such a right of protection on the part of any State of its 
nationals, shareholders in a forsign company, against another wrongdoing State, 
irrespective of whether that other State is the national State of the company or not, 
for injury sustained by them through the injury it has caused to the company.’’ 

10 Judge Tanaka concurred in the Judgment, but would have used other grounds to 
reject Objection 2. 

11 Judge Bustamante y Rivero differed with the majority on Objeztion 1, which he 
weuld have joined to the merits instead of rejecting. On Objection 8, he thought 
more information was needed as to the position taken by Canada (the state of in- 
eo>poration), prior to passing upen the Objection or joining it to the merits. 

12 Judge Morelli’s dissent was based on the view that the Court should have upheld 
Objection 2, and found that it lacked jurisdicticn. He would have declared Objections 
1, 3 and 4 inadmissible as preliminary objections, regarding them as going to the 
merits. 

18 Judge ad hoc Armand-Ugon dissented from all the findings of the Court. 
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International Monetary Fund Agreement obligated Florida courts to apply 
the cited Cuban law to the insurance policy, reversed that portion of the 
judgment of the District Court of Appeal directing the entry of judgment 
for the plaintiff (57 A.J.I.L. 921 (1963)) and directed that insured’s 
complaint be dismissed. Confederation Life Ass’n v. Ugalde, 164 So. 2d 
1 (Fla. Sup. Ct., Feb. 24, 1964). 


Sovereign immunity—waiver 


In 1959 Flota Maritima, a corporation, filed a libel in rem against the 
Motor Vessel Habana and a libel in personam against Banco para el 
Comercio Exterior de Cuba, a Cuban corporation organized by the Re- 
public of Cuba for the advancement of its foreign trade. Banco filed 
exceptions which were overruled in February, 1960. Thereafter Banco 
answered the libel, and the Republic of Cuba, without suggesting sovereign 
immunity, entered the case at the same time, claiming ownership of the 
Habana, seeking leave to defend and filing an answer to the libel. On May 
11, 1962, the Czechoslovakian Ambassador, on behalf of Cuba, filed a plea 
and motion asserting exemption of the vess2l from seizure under the doc- 
trine of sovereign immunity. A suggestion of immunity was sought of the 
Department of State but was not granted. In a footnote, the court sug- 
gested that the Department of State’s refusal to honor Cuba’s request 
may have been based on the theory that the doctrine of sovereign im- 
munity does not apply to the property of an unfriendly Power with which 
the United States does not maintain diplomatic relations, or on its re- 
strictive theory of sovereign immunity which denies recognition of sov- 
ereign immunity in direct proceedings arising out of commercial trans- 
actions conducted by a foreign state outside its borders. 

Stating that in the absence of such a suggestion the applicability of the 
doctrine of sovereign immunity was @n appropriate subject of judicial 
inquiry, the court concluded (2-1) that Cuba, by entering a general ap- 
pearance, had consented to be sued, and once the immunity was waived 
in the proceeding, it could not be revived in that proceeding. However, 
the court indicated that it might still recognize the immunity if the De- 
partment of State suggested that its allowance was in the national interest, 
notwithstanding the earlier general appearance. The court found that 
Cuba, by filing an answer to the libel and failing to object or reserve a 
right to object to the seizure of the vessel, had waived both its jurisdictional 
immunity as a sovereign and the immunity of its property from execution. 
Flota Maritima Browning de Cuba, S.A. v. Motor Vessel Ciudad de la 
Habana, 335 F.2d 619 (U. S. Ct. App. 4th Cir., July 14, 1964).* 


* See also lower court decision in this ease, 58 A.J.I.L. 190 (1964). In a similar 
action by Flota Maritima in Canada, Cuba’s plea of sovereign immunity was sustained 
on the ground that vessels owned by a foreign state, supervised for the account of a 
department of government of that state and available to be used by that state for any 
purpose which its government may select, ‘‘are to be regarded as ‘public ships of a 
sovereign state’ at least until such time as some decision is made by the sovereign 
state in question as to the use to whieh they are to be put.’? Flota Maritima Brown- 
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Diplomatic immunity—government may waive its diplomatic immunity 


Arizti, charged with violation of the Federal narcotics laws, claimed 
immunity from prosecution on the ground that he was a career diplomat 
of the Republic of Uruguay. Uruguay suspended him from office, made 
representations to the Department of State that he did not enjoy immunity 
bezause he was not in the United States in the discharge of diplomatic 
or official functions or en route to a place where he would perform such 
functions, and waived all immunity to which he might possibly be en- 
titled. The court refused to consider the defendant’s claim that his govern- 
ment’s actions were contrary to the laws of Uruguay and held that the 
certification by the Uruguayan Government that the defendant was not 
engaged in any diplomatic function was conclusive. The court noted that, 
even if the defendant could successfully challenge the denial by his gov- 
ernment that he was engaged in a diplomatie function, the immunity was 
that of his government and not personal to him, and the government waiver 
of diplomatic immunity did not require his consent. United States v. 
Arizti, 229 F. Supp. 58 (U. S. Dist. Ct., S.D.N-Y., May 1, 1964). 


Judicial jurisdiction—service of process on consul 


Plaintiff corporation contracted to sell and deliver steel scrap to 
Dirección General de Fabricaciones Militares (‘“‘DGEM’’), an Argentine 
cozporation which plaintiff alleged was a department of tte Government 
of Argentina through which Argentina owned and operated the steel 
menufacturing industry of that country. DGI'M established a letter of 
eredit with a Chicago bank pursuant to which payment was to be made 
upon presentation of bills of lading, a commercial invoice duly ‘‘legal- 
ized’’ by an Argentine consul and an Argentine consular invoice duly 
‘‘Jagalized.’’ Plaintiff presented the required documents which were 
‘*lagalized’’ or authenticated by the Argentine Consul at Chicago, Illinois. 
Plaintiff commenced a suit against the Government of Argentina and 
DGEFM for monies allegedly due under the contract by serving summonses 
on the Argentine Consul at Chicago. Service was quashed on the ground 
that the Argentine Consul at Chicago was not by law or specific appoint- 
ment the agent of Argentina or DGFM for service of process. 


... [A] foreign consul is not by virtue of his office an agent of the 
government he represents, or of its citizens whom he may serve, for 
the purpose of service of process. ... 

TheArgentine consul at Chicago . . . was but the particular Argen- 
tine consul selected by the plaintiff, pursuant to the contract, to per- 
form a normal routine duty of a consul in authenticating the docu- 
ments required to be presented in connection with obtaining payment 
under the contract’s provisions. 


Purdy Co. v. Argentina, 383 F.2d 95 (U. S. Ct. App. 7th Cir., June 11, 
1964). 


ing de Cuba, S.A. v. The Steamship Canadian Conqueror, 1962 Can. L., Rep. 598; 34 
D.L.R. 2d 628 (June 11, 1962); digested in 57 A.J.I.L. 440 (19638). 
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Judicial jurisdiction—extraterritorial application of Shipping Act 


The United States brought an action against several British shipping 
corporations to recover penalties for alleged violations of Section 15 of the 
Shipping Act of 1916 (46 U.S.C. §814) which requires ‘‘common carriers 
by water’’ to file immediately for approval with the Federal Maritime 
Board copies of all ‘‘anti-competitive’’ agreements that fix rates or fares, 
allocate ports, establish working arrangements and the like or in general 
control, regulate, prevent or destroy competition. Each of the defendants 
contended that the court lacked jurisdiction over the subject matter be- 
cause Congress had not intended that the Shipping Act apply to acts of 
foreign corporations committed outside the territorial jurisdiction of the 
United States. In particular, they argued that Section 15, being quasi- 
penal in nature, should not be given extraterritorial effect unless a con- 
trary Congressional intention was clearly and affirmatively expressed. 
The court found, on the basis of the definitions of the applicable terms 
of Section 15, that Congress unmistakably and unequivocally intended 
that the filing and penalty provisions of the Shipping Act apply extra- 
territorially to the defendant shipping companies. Accordingly, if per- 
formance of the contracts entered into abroad or the effectuation of such 
arrangements operated in the United States so as to affect the foreign 
commerce of the United States directly and materially, filing was re- 
quired. 

The court rejected a further argument of defendants that an Aide- 
Memoire of the British Government, passed to the court by the State De- 
partment without comment, protesting the government’s action, gave de- 
fendants a defense of sovereign immunity. The defendants were private 
companies and the British note did not suggest that they were instru- 
mentalities of the British Government nor did it even request intervention 
by the State Department. Under these cirzumstances the court indicated 
that the note was a matter for the Executive Branch and would not be 
given much weight by the courts. United States v. Anchor Lane, Lid., 
232 F. Supp. 379 (U.S. Dist. Ct., S.D.N.Y., July 17, 1964). 


Divorce—Panamaman divorce granted to Canal Zone residents re- 
fused recognition by Canal Zone court 


A wife obtained an order of permanent separation and maintenance in 
the United States District Court for the Canal Zone. Both husband and 
wife were domiciled in the Canal Zone at the time. A few months later the 
husband obtained a divorce in the Panama courts. The Panama record 
indicated that the husband’s residence was in the Canal Zone, but did 
not indicate the residence of the wife, who appeared in the action. When 
the wife sought enforcement of the maintenance payments in the Canal 
Zone court, the husband set up as a defense the Panamanian divorce decree 
which made no provision for maintenance. The court held that, although 
it could not look behind the Panamanian judgment to consider the wife’s 
allegation that it had been obtained fraudulently, the divorce decree was 
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not binding. The court found that Artiele III of the Convention for the 
Construction of a Ship Canal, 33 Stat. 2234, which was entered into be- 
tween the United States and Panama in 1903, gave the United States full 
power to exercise sovereign rights within the territory of the Canal Zone 
and that these rights were to be exercised to the ‘‘entire exclusion’’ of the 
exercise by- Panama of any such sovereign rights, power or authority. 
Congress had granted divorce jurisdiction to the District Court of the 
Canal Zone. Thus the action of the Panama Court was a violation of the 
treaty and void. The court also held that domicile of the parties is essential 
to jurisdiction over the marriage, and on che face of the Panama judgment 
it did not appear that the domicile of either party was Panema. Lucas v. 
Lucas, 232 F. Supp. 466 (U. S. Dist. Ct. C. Z., Aug. 5, 1964). 


Internal Revenue Code—bona fide resident of a foreign country 


Employees of an American corporation operating missile tracking sta- 
tions on certain small and sparsely inhabited British islands in the Atlantic 
Ocean claimed that they were bona fide residents of a fcreign country 
and hence entitled to take advantage o3 Section 911(a)(1) of the In- 
ternal Revenue Code of 1954 providing for the exclusion from gross in- 
eome of amounts received from foreign sources by such persons. The 
Court of Appeals, reversing the Tax Court, found that, under the pro- 
visions of treaties between the United States and Britain granting to the 
United States the right to maintain these bases, the employees were not 
bona fide residents of a foreign country. The court noted that there 
was a ‘‘virtual cession’’ of the territory involved to the United States 
during the life of the treaty. Personnel of the corporation were not sub- 
ject to the local immigration laws and were exempt from import, excise and 
other taxes, duties and imposts of the lozal governments with respect to 
personal belongings imported by United States citizens or purchased at 
the Post Exchanges. The employees were exempt from local income tax 
and were completely or partially immure from the operation of local laws 
and local governmental authorities and from arrest and service of civil or 
criminal process while on the site, unless the permission of the United 
States was obtained. The United Stat2s was also given exclusive juris- 
diction over security offenses, on or off the site. Under these cireum- 
stances the court held, as a matter of law, that the employees were not a 
part of the local community and hence not residents “in a foreign 
country.” Comm’r of Internal Revenu2 v. Matthew, 335 F.2d 281 (U. 8. 
Ct. App., 5th Cir., July 28, 1964). 


BOOK REVIEWS AND NOTES 


Leo Gross 
Book Rewmew Editor 


Die vélkerrechtlichen Wirkungen verfassungswidriger Verträge. Zu- 
gleich ein Beitrag zum Vertragsschluss im Verfassungsrecht der Staaten- 
welt. By Wilhelm Karl Geck. Cologne-Berlin: Carl Heymanns Verlag, 
1968. pp. xvi, 440. Index. DM. 59.50. 


The sharp increase in the literature concerned with the interaction be- 
tween national and international law, particularly treaty law, is no doubt 
a reflection of the dramatic proliferation of treaties in the postwar period. 
This in turn has been a consequence of the reality of interdependence 
which compels modern states to enter into a variety of mutual relation- 
ships even in fields which previously were predominantly within the 
domain of individual states. Controversies have arisen within states as 
to the limits of the treaty-making powers of governments and a number 
of states have liberalized the treaty-making processes in their constitutions 
so as to meet the new needs, particularly with regard to membership in new 
international organizations. It is therefore not surprising that scholarly 
interest has recently focused on these problems, which have had repercus- 
sions in national parliaments, in proceedings before national courts, and 
finally on the international level. 

Dr. Geck’s scholarly Habilitationsschrift focuses on the international 
implications: it explores the effects in international law of treaties (that is, 
all international agreements in the international law sense) concluded in 
violation of the constitution of one or more parties. This has been tra- 
ditionally a controversial question and the Fact that apparently it has not 
arisen in the international arena since the second World War does not 
impair the value of Dr. Geck’s work. Methodologically, ‘the author relies 
heavily on doctrinal analysis, but he also draws amply on the practice of 
states and of international tribunals, with attention given to certain policy 
considerations. 

A well-ordered survey, in the first chapter, of the literature (including 
the most recent monograph on ‘‘Treaty-Making Power’’ by Hans Blix 
which appeared shortly before Dr. Geck’s study} is followed by a systematic 
review of the national treaty-making provisions and practices. This second 
chapter contains a detailed and extensive comparative study based on 
constitutions of some 112 states, and it demonstrates how an international 
lawyer seeks to employ the comparative method in the analysis of state 
practice as possible evidence of a customary rule or general principle of 
international law. In this case the task was magnified by the difficulties 
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in obtaining even the basic constitutional texts of some of the states, not to 
speak of reliable information on constitutional practice, end by the ob- 
scurity of the provisions and practice even in well-established states, as 
well as by frequent changes in the texts. The third chapter analyzes 
treaty clauses relating to constitutional law of the parties and it is based 
om a search of some 4900 agreements in the first 300 volumes of the U.N. 
Treaty Series. There follows a review of cases before international con- 
ferences and attempts at international codification in this field (Chapter 
Four), and an exhaustive evaluation of international controversies regard- 
ing the effect of unconstitutional treaties, as disclosed in diplomatic corre- 
spondence and in the judgments and awards of international tribunals 
(Chapter Five). This chapter occupies almost a third of the monograph. 

The essentially analytical-historical method of dealing with the as- 
sembled mass of material has led the author to some interesting, although 
necessarily limited conclusions. At least on the face of it, the author 
pcints out, the doctrine is diviced and the opposing factions support their 
conflicting positions by drawing upon the same factual material of state 
practice. Despite the contradictions of the doctrine and inconclusiveness 
of practice, Dr. Geck feels secure in suggesting that the following four 
propositions are today established rules of customary international law: 


(1) International law determines the effects of unconstitutional treaties 
in the international legal order, either by a direct rule or by reference 
to national constitutional law. 

(2) No rule of international law exists as yet to determine which 
national organ has authority ‘‘to pronounce the acceptance’? of a treaty 
(Lbgabe von Vertragserklirung). Until such rule is established, the 
question must be resolved by reference to national constitutional law of 
the party concerned which will determine whether or not the treaty is 
valid both in national and international law. 

(3) A treaty concluded by an organ which had no authority ‘‘to pro- 
nounce the acceptance’’ of a treaty under national constitutional law is 
not void, but voidable (anfechibar)—a distinction which responds to the 
requirements of international intercourse. 

(4) Treaties concluded in violation of any other provisions of national 
constitutional law, including those governing the participation of other ` 
national organs in treaty-making (Willensbildung, e.g., prescriptions of 
parliamentary approval and procedural requirements for approval) and 
substantive provisions, such as rules for the protection of basic civil rights, 
remain valid in international law regardless of their unconstitutionality 
in national law. While indicating some hesitation over this rule, which 
in part runs counter to the majority ‘“‘Relevanztheorie,’?’ Dr. Geck is 
satisfied that it can be sustained on the basis of the conduct of states in 
treaty-making: they have manifested no interest. whatsoever in this type 
of constitutional provision of their treaty partners, they have refused 
almost without exception treaty clauses referring to such previsions, and— 
since World War II at any rate—there is not a single instance where a 
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state has objected on the diplomatic level to the validity of a treaty as 
contrary to such provisions. The practice thus has run ahead of the 
doctrine perhaps because of the great diversity and a striking lack of 
clarity of national constitutional law. An effort to make the validity of 
treaties in international law dependent upon these national provisions 
would create such risk of uncertainty and insecurity as to be unacceptable 
from the viewpoint of legal policy. National rules in this field embody, 
Dr. Geck believes, widely differing political, economic, social, cultural and 
religious values reflecting the great differences in the contemporary world, 
and it would therefore be difficult to evolve a rule of international law 
which would set forth the requirements of international validity; thus the 
only alternative would be for international ‘aw again to refer to national 
constitutions and this, however, would be most undesirable for reasons of 
legal policy suggested above, and is not supported by state practice. The 
conflict of policy objectives--that is, respect for national constitutions as 
against the security of international intereourse—must be resolved here in 
favor of the latter. 

The author shows caution particularly in evaluating the impact of state 
practice. He concludes, for instance, that, with the possible (although 
unlikely) exception of Yugoslavia and a special situation in Switzerland, 
‘all constitutions which he investigated confer upon the head of state the 
authority to ‘‘pronounce the acceptance’? of treaties. Yet he appears to 
find no evidence that this common practice is motivated by an opinio juris 
sive necessitatis, and therefore no rule of international law according to 
which a treaty concluded by a head of state could not be challenged re- 
gardless of the provisions of the relevant national constitution. Nor does 
he find support in practice for Blix’s theory of ‘‘apparent authority’’ 
which, if established as a rule, could be helpful in reducing instances of 
international voidability of treaties concluded by unauthorized organs. 

It would have been useful to explore in some detail the political, eco- 
nomic and other consequences of international voidability of various types 
of treaties, bilateral and multilateral, particularly those establishing inter- 
national organizations, including also the problem of remedies, taking into 
account the social reality of interdependence of the modern world. Such 
inquiry might supply further insights into the demands of legal policy. 
There is also a need for an exploration of the contingencies where an im- 
portant treaty, such as an arms control compact relying for enforcement 
on domestic application, or an adherence to an international organization, 
is held unconstitutional by the highest domestic court of an essential mem- 
ber state. It has been suggested‘ that novel treaties of this type may 
require novel doctrines of constitutional interpretation which in turn may 
reduce the danger of a conflict between national and international law. 

In any event, Dr. Geck’s meticulous and carefully conceived work is a 
most valuable contribution and one can endorse without qualification his 


1R. Hayoit de Termicourt, ‘Le Conflit ‘Traité-Loi’ interne,’’ 78 Journal des 
Tribunaux 481-486 (Sept. 15, 1968). 
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hope that it will be taken into account in the codification efforts relating 
tc treaty law. 
Eric STEIN 


The Development of International Law Through the Polincal Organs of 
the Umted Nations. By Rosalyn Higg:ns. London, New York, Toronto: 
Oxford University Press, 1968. pp. xxi, 402. Index. $8.80. 


In this pioneer study, Dr. Rosalyn Higgins, a gifted ‘young English inter- 
national lawyer, now at Chatham House, has made a major contribution 
tc understanding the elusive ‘‘lawmaking’’ rôle of the po_itical processes 
it the United Nations. It is a subject that presents formidable difficulties, 
both in theory and execution and Mrs. Higgins with admirable courage 
has not sought to evade them. At the very outset she faces squarely the 
eentention that the views of governments expressed in United Nations 
d2bates and resolutions can have little l2gal significance because such po- 
sitions are generally adopted for political and self-serving interests, rather 
than on juridical grounds. Her defense, expressed persuasively in tra- 
d_tional terms, is that state practice accepted as law may be evidenced 
by votes and views in collective bodies, just as in diplomatic intercourse, 
and that in point of fact a near-universel organization such as the United 
Nations presents a clear, concentrated pcint for state practice. It matters 
not that national interests arə served: ‘‘it would be a curious form of 
paritanism which insisted that convenience and legality could never run 
side by side.” Yet Mrs. Higgins does not. go so far as to abandon the 
requirement of opinto juris. Indeed she rather amphatically asserts that 
practice cannot become law unless attended by a conviction of legal obli- 
gation among a sufficiently large number of states. 

However, she wisely does not allow this psychological factor to lead her 
imto vain attempts to separate the strands of legal and political motivation 
that enter into state behavior. She recoznizes that in the United Nations, 
as elsewhere in the internaticnal politizal realm, national interests and 
political pressures operate in determining collective and individual de- 
e:sions. But that obvious fact does not preclude states trom regarding 
eartain decisions as having the ‘‘forece of law’’ (or, in Professor Mce- 
Lougal’s more empirical terms, as giving rise to firm expectations that 
fature authoritative decisions will be similar). The problem of determin- 
img the point at which specific United Nations decisions can be regarded as 
lew is seen by Mrs. Higgins as in reality the familiar question of drawing 
tne line between usage and customary law; she is quick to point out, how- 
ever, that there are no hard and fast criteria for deciding particular cases. 

To show the impact of United Nations political proceedings on general 
iaternational law, Mrs. Higgins selected five broad subjects for detailed 
examination: statehood, domestic jurisdiction, recognition and representa- 
tzon, use of force, and law of treaties. In her opening remarks, she seems 
to have in mind a rather sharp distinction between United Nations practice 
affecting customary law and the ‘‘contractual law’’ of the Charter; but it 
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becomes evident in her case studies that, even though the subjects are topics 
of customary law, they are discussed in the United Nations mainly as 
questions of Charter interpretation and application. (The law of treaties 
is perhaps an exception, but even there many of the developments focus 
on Charter provisions, as, for example, Articles 102, 108, 2 (6), 75 and 
77.) The fact that general international law in these fields has thus 
become infused with the developing law of the Charter tends to blur the 
distinction between treaty and custom and therefore may present some 
perplexities to international lawyers aeczustomed to distinguishing these 
formal sources of law. This problem does not trouble Mrs. Higgins be- 
cause—if I understand her—she assumes that the distinction between 
treaty and custom does not carry over into state practice derived from 
these sources. On this view, a series of Charter interpretations which are 
generally supported by or acquiesced in by the community of states would 
be customary law, even though the interpretations have been put forward 
on treaty grounds. There are advantages to this analysis. It not only 
recognizes that states are continually creating new norms through interpre- 
tation but, more important, it indicates that the test of legality is not so 
much the semantie links to the Charter as it is the actual practice and 
behavior of states. Thus, the test of custom provides a useful reminder 
that a single interpretative resolution or two in the United Nations— 
even if widely supported—is not necessarily the ‘‘law’’ and that future 
behavior may have to demonstrate whether or not it expresses an accepted 
norm. 

On the other hand, should not one also take into account that a generally 
agreed interpretation evidenced in even a single case could embody so firm 
and widely supported a legal position that it would predictably be con- 
sidered ‘‘binding’’ in the future? In more juristie terms, should not one 
allow for authentic interpretation by the parties (or through delegated 
organs) that would be regarded as legally authoritative, irrespective of 
time-honored practice? The notion of custom does not fit a case of this 
kind and there seems little point in twisting the concept to make it ap- 
plicable. The fact that a treaty is being applied could well make a differ- 
ence in expectations, whether or not there is repetition and usage. Per- 
haps, as R. Y. Jennings has suggested, a new category of ‘‘source’’ is needed 
to describe the law-applying process in the United Nations; but we should 
not expect a fresh concept to solve the problem presented anew in each 
particular case. To determine whether law is being created through prac- 
tice requires inferences from a variety of circumstances and we must recog- 
nize that there are no conceptual touchstones to provide easy answers. 

For her case material Mrs. Higgins empleys an abridged form of the 
McDougal technique, presenting particular issues in terms of the claims 
made by states in the political organs and the responses to those claims. 
This is preceded in most cases by a succinct, yet fairly comprehensive, 
description of the situations in which the issues are presented and a sum- 
mary of the basic policies to be applied. There are some disadvantages 
to this type of presentation but its merits are considerable. For one thing 
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it enables the author to deal 2conomica_ly with a large number of issues, 
linking the political reasans with the legal positions advanced and revealing 
thereby the reasons for changes in patterns. Moreover, the framework 
facilitates an empirical presentation; it shows sharply and concretely the 
legal and factual demands made by stat2s and the ways in which they are 
ret or rejected. What might be called the legal ‘‘metaphysics’’ are re- 
duced without sacrificing the legal reasoning. One sees how the broad ob- 
jectives of the Charter are undergoing a process of specification, initiated 
case by case by governments szeking to Further their own interests and in- 
voking the authority of the Charter principles. One ean see also how 
salf-serving claims are subjected to scrutiny and judgment by the other 
Participants, who are generally conscious of their own immediate interests 
and of the wider inter2st in furthering long-range objectives and re- 
ciprocal adherence to agreed rules. All in all, it is an ercouraging pres- 
entation, for it affirms that we now héve—-whatever its shortcomings—a 
functioning system both for examining and evaluating state behavior on 
the basis of widely accepted norms and for generating new, more concrete, 
rules to meet felt necessities. We are all indebted to Rosalyn Higgins for 
showing this in rich detail and lucid prose. 
Oscar SCHACHTER 


Hsien-tat Ying Mei Kuo-chi Fa Ti Ssu Hsiang Tung Hsiang [Trends in 
the Thought of Modern English and American International Law]. By 
Chou Keng-sheng. Peking: Shih Chih Chih Shih Ch’u Pan Shé, 1968. 
pp. 71 (46,000 words). 


Materials on international law from Communist China are almost com- 
pletely unavailable in the West. Of the available materials, except for a 
few translated works? and some articles in Communist Chinese periodicals 
and newspapers, Professcr Chou’s book stands alone as a relatively compre- 
kensive expression of the Communist Chinese view of international law. 
Western readers will be interested in knowing how a prominent Com- 
munist Chinese jurist views the postwar Western theories on international 
law.? 

The book is divided into three parts: Part I discusses the status of present 
international law as reflected by the ideological conflict between the Hast 
and the West. Part II discusses the question of sovereignty in theory and 
in practice. The last part is the author’s conclusion. Chou’s book dis- 
cusses almost all of the important English and American writers on inter- 


1 E.g., the seventh edition of Oppenheim’s Irternational Law (edited by Lauterpacht 
in 1948) was translated into Chinese in 1955. Communist China alsc translated several 
Eussian books on international law into Chinese. 

2 Professor Chou was educated at the University of Paris and wrote several books 
on international law which were widely used in Chinese universities during the 1930’s. 
£inee the Communist conquest of meinland China, he has continued to teach international 
law at Peking University and has contributed a number of articles to Kuo-chi Wen-t’i 
Yen-chiu (Studies in International Problems), Cheng Fa Yen-chiu (Studies in Govern- 
ment and Law), and Jen Min Jih Pao (People’s Daily), ete. 
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national law. However, it is surprising to see that he fails to mention 
Myres S. McDougal—the creator of a new and increasingly influential 
school of international law. 

Chou starts his survey of the English and American writers by classify- 
ing them into three groups. According to him, the first group of writers 
(Hyde, Fitzmaurice, Quincy Wright and Jennings) considers that the 
present ideological conflict between the East and the West ‘‘does not 
destroy the universality of international law [as a unified legal system] ; 
on the contrary, [such a situation] does require States to obey the com- 
mon international law” (p. 3). The ‘author views this as a reflection 
of the conservative and optimistic thought in the West (p. 3). On the 
other hand, some writers (Smith, Kurt Wilk, Kunz) take a pessimistic 
view. According to them, as the world is divided into two hostile camps 
with fundamental ideological differences, the status of international law 
as a unified system is wavering. ‘‘International law would lose its uni- 
versality, its scope of validity would be greatly restricted, so as to become 
a regional or special international law” (pp. 3—4). In other words, they 
consider that a common international law cannot exist in the present world 
which is split by ideological conflict. This view is criticized as ‘‘reaction- 
ary,’’ for, according to the author, it justifies the ‘‘position of strength”? 
and ‘‘eold war’’ policies (p. 9). The third group of writers (Jessup, 
Lauterpacht, Jenks and Corbett) advocates what Chou describes as an 
‘‘expansionist view.” He asserts that they represent the main stream 
of thought in contemporary English and American legal circles. They 
affirm the universality of international law and try to expand the subjects 
and contents of international law in order to transform it into what they 
call ‘‘supra-national law’’ or ‘‘world law’’ (pp. 9-10). Chou states that: 


Under this newly developed international legal system, the individual 
becomes the direct subject of international law; thus, State sovereignty, 
if not totally denied, is at least weakened. (p. 19.) 


This view is, Professor Chou writes: 


basically in agreement with the aim of world dominance held by the 
American imperialist policy-makers; the spearhead is directed against 
State sovereignty because State sovereignty constitutes the main 
theoretical and practical obstacle to the imperialists’ intemperate am- 
bition to establish the so-called world rule of law or legal order (in 
fact to rule the world). (p. 20.) 


Since the author has concluded that the main stream of thought of the 
English and American writers is to deny or at least to restrict state 
sovereignty, the balance of the book is-largely devoted to the study of this 
question. After stating the views of some writers (Kelsen, Jessup, 
Brierly, McNair and Lauterpacht) on the restriction of state sovereignty, 
he writes: 


The ... English and American theory ... of anti-sovereignty has 
its background thought and practical function. It is proposed not 
simply as an answer to a theoretical question, but also to pave the way 
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for revising and reforming the norms and system of international 
law on practical problems. The English and American expansionist 
[writers] ... consider that if [they] can fundamentally refute the 
traditional concept of scvereignty, then other practical questions of 
international law can be easily solved. (p. 29.) 


Regarding the practical problems of state sovereignty, Chou divides his 
discussion into six parts: (1) the relation between international law and - 
municipal law; (2) the status of the individual in international law; (38) 
international protection of human rights; (4) collective intervention; (5) 
international judicial procedure; and (6) questions relating to the judicial 
immunities of states. It is interesting to note that Chou does not discuss 
the relations between international organizations and states (which neces- 
sarily would restrict or curtail state sovereignty). Chou’s omission of 
this question is especially puzzling in view of the fact that it has been 
widely discussed by the very writers whose works are criticized throughout 
the book. Of the six parts he analyzed, those relating to human rights and 
intervention are of particular interest. Lauterpacht’s theory of interna- 
tional protection of human rights through the collective intervention of the 
United Nations is criticized as only ‘‘providing the theoretical basis for 
imperialist intervention in the internal affairs of other States’’ (p. 45). 
The United Nations resolutions on Hungary and Tibet are criticized as 
“absurd measures”? (p. 45), and the United Nations Peace Force in the 
Congo is considered to be a ‘‘bad example’’ (p. 46). Professor Chou 
states : 


In short, one trend in modern English and American international law 
thought is to legalize collective intervention in the domestic affairs of 
other States. They try to construct a legal basis for collective inter- 
vention, using the pretexts of protection of human rights and freedom, 
maintenance of international peace and the fulfillment of mutual se- 
curity; and to utilize the United Nations Organization and the so- 
called regional organizations as the executive organs of intervention. 

. This is to serve the imperialist aggressive policy and activities. 


(p. 47.) 


In the last part of his book, Professor Chou observes that the main trend 
in the thought of English and American international law is: First, to 
change the nature of present internaticnal law, 1.e., from inter-state law 
to ‘‘supranational law’’ or ‘‘world law”; second, to overthrow the prin- 
ciple of state sovereignty in theory; and third, to weaken state sovereignty 
in practice (p. 65). All thes, in his view, simply reflect the imperialist 
policy of world dominance and serve as the theoretical basis of that re- 
actionary policy. Commenting on this trend, he writes: 


International law is the law between sovereign States. ... It is 
impossible to have a power above the sovereign States, such as ‘‘ world 
law” enacted by a ‘‘world State’’ or ‘‘world government’’, to bind 
the sovereign State. ... The principle of sovereignty has always 
been the most fundamental principle of international law. Under 
modern international conditions, sovereignty remains the most precious 
attribute of a State. The problem of modern States is how to main- 
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tain sovereignty, and not how to abandon or reduce sovereignty. 

. The principle of anti-State sovereignty is the policy of im- 
perialism; because when the imperialists engage in external aggression 
and intervention, it is necessary for them to destroy the ROVERCISEEY 
of other States. (pp. 66-67.) 


As to the future of the ‘‘expansionists’ ’’ idea of ‘‘world law,” he con- 
cludes that it ‘‘cannot become the accepted principle of international law” 


(p. 69). 
Hunaepan Curu * 


Medzinárodné Rieky. By Juraj Cath. With summaries in English and 
Russian. Bratislava: Vydavatel’stvo Slovenskej Akadémie Vied, 1964. 
pp. 312. $3.35. 


‘International rivers,” in the author’s definition, are fluvial waterways 
traversing several countries or lying within a single country for which a 
special navigational regime has been established by imter-state treaty. 
The ‘‘international’’ character of such rivers lies in the principle of 
freedom of navigation along their course guaranteed by the constitutive 
international document. Nevertheless, these rivers remain under the full 
sovereignty of the riparian states and continue to represent an integral 
part of the territory of the state or states through which they flow. Only 
as regards the right of navigational access to commercial ships of all 
nations, as expressly prescribed in the basie convention ‘‘internationalizing’”’ 
a given river, do the riparian countries freely accept a certain limitation 
of their sovereign powers. By the same token, any agreement purporting 
to ‘‘internationalize’’? a particular river must rest on the voluntary 
acquiescence of all the riparian nations, else the attempt to subtract 
a river from the absolute sovereign jurisdiction of the possessor states 
amounts to an intolerable breach of the fundamental principles of state 
sovereignty and territorial integrity. In short, the rights of each of the 
riparian states in its section of the river basin are, in Dr. Cith’s opinion, 
both residual and supreme, and the right to navigate thereon (and de- 
rivative rights) bestowed on all other nations, riparian and non-riparian 
alike, are always strictly circumscribed by the express provisions of the 
“founding” treaty. 

Further, the institution of international rivers, according to the author, 
is an historical product of mankind’s division into social classes and the 
impact of this class phenomenon on international law, so that he sees two 
schools of jurisprudential thought on the subject confronting each other 
today: the ‘‘socialist’’? and the ‘“‘bourgeois.’’? The so-called ‘‘socialist’’ 
thesis on international rivers, as embodied in the 1948 Convention on the 
Danube, stresses the sovereign interests of the riparian states and their 
primacy in the utilization of such rivers. It likewise emphasizes the point 

* B.A. (Law), National Taiwan University, 1958; M.A. (Political Science), Long 
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that the river commissions or river administrations created to implement 
the agreements on internationalization must act as ‘‘co-ordinating and legal 
agencies,’’ but not as decision-making organs, since that would detract 
from the sovereign prerogatives of the member states, who alone must 
enjoy the right of final decision, unarimously recorded in order to be 
binding. Discreetly not mentioned in this connection, however, are the 
numerous protests voiced by the Yugoslevs, after their expulsion from the 
Cominform in 1948, concerning flagrant discrimination against the Yugo- 
slav Delegation in the work of the Danube Commission and hostile measures 
directed against Yugoslav shipping by the other signatories during the 
close of the Stalin era. The ‘‘bourgeois’’ position, on the other hand, is 
described as motivated by disregard for the sovereign equality of the 
riparian nations, and the experience with the Rhine is cited as an example 
of how major ‘‘imperialist’’ Powers exploit the concept of ‘‘international- 
ized rivers’’ to exert pressure on smaller countries to the detriment of 
their political independence and economic welfare, to secure for themselves 
pre-eminent rôles in the river commissions and turn the latter into tools of 
their policy. 

In spite of this ‘‘conflict of two opposing world views,’’ the study does 
recognize the formulation through the practice of states of a body of gen- 
erally valid international legal principles applicable to all ‘‘international 
rivers.” This boils down to the right of innocent commercial navigation 
and use of port facilities in conformity with the regulations issued by the 
host country. There is, however, no attendant right to freedom of trade, 
local cabotage, or navigation by non-commercial vessels, particularly not 
naval units. As the author sees it, the principle of free navigation does 
not exclude the foreign vessel from the jurisdiction of the organs of the 
riparian state or from liability for a breach of the local law. 

On the whole, ‘‘international rivers’’ sre pronounced to be a progressive 
feature of international law and contemporary state intercourse. The way 
tc improve it even more, says the author, is, of course, by embracing the 
point of view of the ‘‘socialist’’ nations on the matter and the ‘‘superior’”’ 
principles endorsed by the latter in the relations between themselves, which. 
he proceeds to identify (in reference to Czechoslovakia specifically) as: 
special protection of the sovereign rights of the riparian states; realization 
of the principle of freedom of navigation in practice; guarantee for the 
development of the national river fleet; co-ordination of the interests of 
the riparian states; equality in international river organs, etc. All these 
principles, he adds, “have been eae out in the practice of socialist 
states with respect to the Danube.’ 

Discounting the author’s ideological bias and political preconceptions, 
which result in a frame of reference which will be shared by few of his 
readers outside the Communist world, Dr. Cith’s monograph is a useful 
addition to the already voluminous writing on this important problem. 
An impressive bibliography, listing works in nine languages, attests to the. 
author’s familiarity with the bulk of the literature on the subject. It 
is curious to note, however, that not = single monograph by Yugoslav 
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authors is included, although quite a few exist. But the real value of the 
work lies in that it offers the Western audience the most comprehensive and 
best reasoned statement available to date of the opposite side’s position on a 
question which is daily gaining in significarce. It thus furnishes a good 
insight into the kind of thinking in this field which now competes—not 
altogether unsuccessfully, one might add—with the older views for recog- 
nition and acceptance by the world at large and by the emerging nations 
in particular. That it represents a step backward in the international com- 
munity’s evolution towards greater interdependence and co-operation is 
undeniable; but that it has a definite attraction to certain sectors of public 
opinion is equally undeniable, which is why it deserves closer and more 
constructive attention than it has been getting so far. This book may yet 
help to correct the oversight. 


G. GinsBURGS 


Mezhdunarodnopravnata reglamentatsua po opazvane chistotata na mezh- 
dunarodmite reki [International Law Aspects of Rwer Polution Con- 
trol]. Résumé in English. By Petko S. Stainov. Sofia: Publishing 
House of the Bulgarian Academy of Sciences, 1964. pp. 156. L. 98. 


Prepared by the most qualified and prolific Bulgarian legal writer, Petko 
S. Stainov, professor of law at the State University Law School in Sofia, 
member of the Bulgarian Academy of Sciences, and Bulgarian representa- 
tive at the Conference on Water Pollution in Europe, held in 1961 at 
Geneva under the auspices of the U.N. Economic Commission for Europe, 
this monograph presents an excellent account of the problems and achieve- 
ments relating to a new subject of international law: preservation of the 
purity and protection from pollution of international rivers. In defining 
the control of river pollution from the point of view of international law, 
the author criticizes the traditional concept of ‘‘international rivers” 
based on the elements of navigability, connection with a sea, and crossing 
of more than one state territory, and suggests instead the term ‘‘interna- 
tional waters,’’ meaning every type of water, flowing (river or canal) or 
standing (lake, lagoon), navigable or not, which crosses more than one 
state territory or serves as a border between states. He further finds that 
neither the general principles of international law nor any international 
agreement now in force offers a solution of this problem. The theories of 
territorial sovereignty; of integration (Kohdrenzprinzp, Hinhettliches 
Ganzes) ; of good neighborliness (Nachbarrecht; droit de voisinage) ; of ac- 
quired rights (droit acquis); of the abuse of law (Gesetemissbrauch, abus 
de droit); of risk and objective responsibility, fail tc present the legal 
doctrine regarding river pollution control. 

On this point, after an extensive analvsis and criticism of these theories, 
Stainov suggests the solution of pollution problems regarding international 
waters on the basis of the principles of state sovereignty and non-interven- 
tion combined with that of peaceful co-existence between states of different 
social and political orders. Among the efforts to organize such control, 
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the author considers as most useful and successful the Concluding Report 
of the Geneva Conference on Water Pollution Problems in Europe of 
March 17, 1961, as well as the Basic Rules for the Preservation of the 
Purity of Boundary Rivers ot July, 1961, and the Report on the Unified 
Methods of Planning Measures for tha Preservation of the Purity of 
Waters of January, 1963, both prepared at Moscow by the Council for 
Mutual Economic Assistance (Comecon) of the socialist countries. (In 
implementation of the last Report, the Bulgarian Government passed a 
special Law on the Preservation of the Air, Waters and Soil from Pollu- 
tion on October 29, 1968.) However, Stainov is of the opinion that neither 
the Geneva Report of 1961 nor the Come2on’s documents suggest the estab- 
lishment of a general international body to give instructicns to all states 
regarding the preservation of the purizy of international waters; further- 
more, neither of these recommends the zonclusion of a general treaty on 
a world-wide or even a Europ2an level in this regard, nor has the United 
Nations any concrete plans. Therefore, Stainov suggests that at this stage 
use should be made of the services, premises and technical equipment of the 
Danube Commission set up by the Treaty of December 18, 1948, signed at 
Belgrade (in force only among the Hurodean Communist countries). 

This work offers an abundance of material regarding the problem of 
water pollution control, makes several useful recommendations, and is pre- 
sented on a very scholarly level. 

Ivan TE 


Studi sul Processo Internazionale. By Gaetano Morelli. Milan: Dott. A. 
Giuffrè, 1968. pp. vii, 207. Index. L. 2000. 


Judge Morelli has given thirty years of study to intarnational pro- 
cedural law, as his monograph of 1931 and his lectures at the Hague 
Academy of International Law of 1987 show. Tke book urder review is a 
collection of fifteen studies on this topic, chronologically arranged and 
running from 1932 to 1963. The majority, written as scholarly studies, 
are in Italian, a few, stemming from his judicial practice, are in French. 
It is a learned and interesting book. Judge Morelli, a member of the 
Italian School of International Law, is an analytical jurist, interested in 
stating the law actually in force in tha definition of legal concepts, in 
the distinction between different legal institutions, in problems of logic and 
semantics, and in improving legal language. All that is shown in the 
choice of topics and in the manner of handling them. 

An international judgment is a ‘‘legal fact’’ but not a ‘‘legal act,” as 
this declaration of will cannot be imputed to an international person. 
The role of ‘‘law’’ and ‘‘fact’’ in the international process is investigated. 
A ‘‘political’’ international dispute is one in which at least one party is 
asking for the modification, abrogation or creation of law. We are in ac- 
eord that such dispute, it is true, could also be decided by dismissing the 
claim of the party, if not founded in pcs:tive law; but such decision would 
not solve the conflict. For such solution it is necessary to authorize the 
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judge to create new law. But it must not be overlooked that the judgment 
in a ‘‘juridical’’ dispute also creates an individual norm; the judgment is 
always and necessarily law-creating. 

There are legal studies on the difference between the ‘‘extinction’’ and 
the ‘‘solution’’ of an international conflict, a critique of the term ‘‘obli- 
gatory’’ jurisdiction; there are studies on the U.N. Tribunal in Libya, ’ 
on the activity of the Court of the European Communities as an ‘‘internal 
judge.’’ There is a comment on the Court’s reasoning in the Nottebohm 
case, First Phase; the author’s plaidoyer in the interest of Nicaragua in 
the case of Honduras v. Nicaragua, insisting on the difference between non- 
existence and absolute nullity of an international arbitral award. There 
is the author’s Separate Opinion in the case of Cambodia v. Thailand, 
bringing out the difference between a ‘‘renewed’’ declaration under Article 
386(2) of the Statute of the Court and the original declaration. We find 
also the introduction to his Separate Opinion in the Advisory Opinion on 
Certain Expenses of the United Nations: While the narrow object of the 
request obliged the Court to restrict its Opinion to this point, the Court 
was entirely free to determine the procedure and the logical way by which 
to arrive at its Opinion; it could therefore determine other questions, if it 
decided that these questions were preliminary to reaching its Opinion. 

Long ago the author was interested in defining the problem of what 
is an international dispute. His most recent essay of 1968 (pp. 118-144) 
deals fully with this subject. That was after his Dissenting Opinion (pp. 
183-199) in the South West Africa Cases, Preliminary Objections, 1962. 
He dissented from the majority (8-7). affirming the jurisdiction of the 
Court. Developing the constitutive elements of an international dispute, 
which must have existed before starting the action, he tries to show that 
no dispute existed between the parties prior to bringing the action. Under 
Article 38 of the Statute of the Court, the Court’s function is exclusively 
to decide ‘‘such disputes ...’’ The question whether there has been a 
dispute between the parties prior to the bringing of the action must not 
only be discussed with reference to Article 7 of the South West African 
Mandate and its validity vel non, but must be discussed by the Court, 
even ex officio, directly under the Statute. If there was no pre-existing 
dispute, it is the Court’s duty to declare the petition as ‘‘non-recevable.’’ 
“ Recevabilité” and jurisdiction are not the same thing. If there is a 
dispute, then the Court can decide on its jurisdiction; but if there is 
nothing before the Court, it cannot decide on its competence. ‘‘Receva- 
bilité”? is a pre-competence matter. l 

Joser L. Kunz 


Deutschlands staatliche Existenz wm Widerstrett politischer und rechtlicher 
Gesichtspunkte 1945-1968. By Rudolf Schuster. Munich: R. Olden- 
burg Verlag, 1968. pp. xx, 30& Index. DM. 36; $9.60. 


Germany, since her total defeat and unconditional surrender in 1945, 
has been the most important problem of world politics and at the same time 
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a difficult legal problem theoretically. The author of this excellent book, 
presenting and discussing the enormous literature which has accumulated 
in these nineteen years (bibliography, pp. 281-296), wants to avoid all the 
taboos, wants to give an answer corresponding to reality, to the question 
ecneerning the actual existence of Germany as a state—a satisfactory 
answer, that is, an answer which can be scientifically upheld. For he 
confesses openly that Germany is even today in a position which allows 
no truly unequivocal answer carrying generally convincing validity. 

He divides the period since 1945 into three phases: the first phase, 1945- 
1648, the very beginnings of partition, dut a period in which there still 
was a hope for re-unification; the second phase, from 1948, in which Ger- 
many moved more and more toward a factual split; and a third phase, 
wien a factual partition occurred in 1955, as a result of the so-called 
‘Jerman Treaty’’ concluded between West Germany and the three 
Western Allies on the one hand, and the Moscow Treaty between the 
Soviet Union and the so-called ‘‘German Democratic Republie” on the 
other. 

During the first phase the principal problem was whether Germany had 
survived May 8, 1945; contmuity theory stood against discontinuity 
theory. The latter was represented by Kelsen outside and by Nawiasky 
inside of Germany. But the meeting o German professors of constitu- 
tional and international law at Hambarg in April, 1947, upheld the 
theory of continuity. As the author states, this resolution was rather a 
pclitical and patriotic confession to the continuing unity of Germany, 
whereas the legal arguments to bolster this resolution were only brought 
together later. Notwithstanding unconditional surrender, total occupa- 
tion and, at the beginning, complete lack of its own government, it was 
resolved that Germany continued as a state in the sense of international 
law, and as the identical state within the frontiers of December 31, 19387. 
It was argued that no annexation had taken place, and hence no debellatio ; 
that the Alles had, on the contrary, renounced any intention of annexa- 
tion; that the Allies had laid down that the four Occupation Zones should 
form an economic unity; that the ‘Länder’? were again under German 
administration; that a long-existing state could continue even under total 
oceupation and without any national government; the precedents of 
Ethiopia and Austria were cited. Yet it had to be added that this oc- 
eupied and governmentless status must only be a short, provisional one; 
that was necessary because international law is built on the principle of 
effectivity. 

But this continuity-identity theory, as the auchor states, had become 
vulnerable, since Germany by 1948 began to move towards two state-like 
formations, both pretending to be sovereign states. The continuity theory 
needed constant care, particularly from the theoretical point of view. 
For Germany, though having survived May 8, 1945, could, by the forma- 
ticn of two new sovereign states, have disappeared by dismemberment or 
by the secession of the Eastern part. 

At the present time the ccntinuity-identity theory has rather more 
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theoretical importance, although it still has practical importance for the 
West German side. The author presents and discusses all the different 
theories and shuffles them according ta the American ‘‘games’’ theory. 
We mention only the two principal theories, both weapons for the political 
struggle. The West German theory unites all the three conservative ele- 
ments: continuity ; identity; the Federal Republic of Germany as the only 
sovereign state. The ‘‘German Democratic Republic’’ (known in West 
Germany as the ‘‘Soviet Occupation Zone’’; this part of Germany is geo- 
graphically referred to in the West as ‘‘Middle Germany’’) now stands 
openly on the ‘‘two States theory’’ and pretends to be a second sovereign 
German state, although organized according to principles diametrically 
opposed to those of West Germany. West Germany is the form in which 
‘‘Germany’’ continues to exist at present. But the principle of effectivity 
forces recognition that the Bonn Constitution is only valid where it ef- 
fectively applies. Under Article 23 of the Bonn Constitution, it is to come 
into force ‘‘in the other parts of Germany’* after their accession. ‘These 
‘other parts of Germany’’ are the Soviet Occupation Zone and Germany 
east of the Oder and Neisse actually under the administration of Poland 
and the Soviet Union, whereas these two Powers regard themselves as 
having annexed these territories. Under the Bonn Constitution the re- 
unification of Germany could come about by a procedure of constitutional 
law; under the ‘‘two States theory’’ re-unification would need a treaty, a 
procedure of international law. 

The author emphasizes that the ‘‘continuity’’ and the ‘‘two States’’ 
theories are absolutely incompatible. It is the task of West Germany 
to fully discredit the pretension of the Hast to be a sovereign state. The 
author investigates the two formations as to their degree of sovereignty. 
He states that both have, at the best, a limited sovereignty, as the Allies, 
by the treaties of 1955, have a reservation on three highly important 
points: Germany as a whole; re-unification; a peace treaty with the whole 
of Germany. Lack of legitimacy or revolutionary character is not pos- 
sible as a reproach against the East under international law. But there 
is one fundamental point which topples the pretension of the ‘‘German 
Democratic Republic’’: the lack of its own government, a pre-condition of 
a sovereign state. Herr Ulbricht is only the puppet through which the 
Soviet Union rules. The precedent of Manchukuo is convincingly cited. 

The West German theory is at the same time the political basis of West 
Germany. Hence the ‘‘Hallstein doctrine’ under which West Germany 
will immediately break off diplomatic relations with any state which should 
recognize the Soviet Occupation Zone and establish diplomatic relations 
with it, as West Germany has done vis-à-vis Yugoslavia and Cuba. 

West Germany is strong again, the greatest exporter of the West, second 
only to the United States of America; but the re-unification problem re- 
mains. The communiqué of the recent NATO Conference in May, 1964, 
spoke in its most important paragraph of the negotiations for the re- 
unification of Germany on a twofold basis: on the. basis of self-determina- 
tion and with West Germany, having its own freely elected and demo- 
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cratie government, being alone able to speak for the whcle of Germany 
and the whole German people. These are exactly the two points which 
exclude the pretension of the “German Democratic Republic’’ to be a sov- 
ereign state with its own government. 

Joser L. Kunz 


Die allgemeinen Grundsätze des Vélkerrechts über E1.gentumsentztehung. 
Eine Untersuchung zu Art. 1 des Zusateprotokolls zur Europäischen 
Menschenrechiskonvention. By Karl-Heinz Bockstiegel. Berlin (West): 
Walter de Gruyter & Co., 1963. pp. xxiv, 158. DM. 21. 


Article 1 of the First Protozol to tha European Convention on Human 
Rights (signed in Paris in 1952) provides, inter alia, that ‘‘No one shall 
be deprived of his possessions except in the publie interest and subject 
tc the conditions provided for by law and by the general principles of 
international law.” According to its subtitle, the work under review is an 
investigation relating to this provision. The book has, however, a far 
wider scope; it deals with the general international law on the taking 
of property. As such it is a useful addition to the admittedly very com- 
prehensive literature on the subject. It covers developments up to 1961 
and, in part, beyond that year. It apvarently went to press, however, 
before the adoption of the Declaration on Permanent Scvereignty over 
Natural Resources of December, 1962 (General Assembly Res. 1803 
(XVIT)). 

The author’s approach to the problem of the protection of foreign 
property is—by and large—that of the traditional school of international 
law, e.g., on such questions as ‘‘minimum standard”’ and ‘‘national treat- 
ment.” His main armor are the arbitral and judicial decisions and the 
writings of publicists of the nineteenth and early twentieth centuries. 
In some respects, ¢.g., in the application of pacta sunt servanda to con- 
tracts between states and private individuals, he goes b2yond the tra- 
ditional doctrine in the protection of acquired rights.. His learning and 
painstaking industry are not open to doubt. 

This reviewer is inclined to believe that Dr. Boéckstiegel does not always 
do justice to the necessities arising for international law from the drastic 
changes which international society has been undergoing in recent decades. 
The author over-simplifies the problems s»mewhat by presenting them only 
in the light of the cleavage between Communist doctrines and the phi- 
losophy attributed to the industrial states of the West. It is the task of 
the science of international law of our time to seek solutions which are ac- 
ceptable to a majority of members of the international community, in- 
cluding the countries of Asia, Africa and Latin America. The fact that 
the Communist states are in a minority (p. 90) is not conclusive, because 
this is also true of the countries of the West. The observation that inter- 
national law is philosophically (weliasschaulich) neutral (tbid.) is not 
convineing if it is implied that only a view which coincides with that of 
some Western writers is neutral. 
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In the light of this basic approach to his subject it is surprising that 
the author accepts without challenge the interpretation placed on Article 
1 of the Protocol by the European Commission on Human Rights in 
Gudmundsson v. Iceland; which is, in effect, that the Protocol affords 
protection against national legislation only to aliens. In the Convention 
(Article 1) the contracting parties have undertaken to secure the rights 
set forth therein ‘‘to everyone within their jurisdiction,’’ which clearly 
includes nationals. This provision applies also to the rights guaranteed 
by the Protocol (Article 5). Under the Protocol ‘‘every natural or legal 
person is entitled to the peaceful enjoyment of his possessions’’ and ‘‘no 
one shall be deprived of his possessions except’’ ete. 

Econ SCHWELB 


Das Selbstbestimmungsrecht der Völker. By Kurt Rabl. Munich: Berg- 
stadt Verlag Wilhelm Gottlieb Korn, 1953. pp. 276. Index. DM. 
15.40, cloth; DM. 14.20, paper. 


When Pasquale Stanislao Mancini delivered his famous lecture ‘‘ Della 
nazionalità come fondamento del diritto delle genti” at Turin in 1851, in 
which he enunciated the nationality principle, and justified the ethos of 
self-determination by associating it with the Declaration of Independence, 
the ‘‘Déclaration des droits de Vhomme et du citoyen,” and the works of 
Locke, Rousseau and Kant, one could hardly foresee the rôle which 
national self-determination was to assume. Not only was it to play a 
major part in twice ravaging Europe, but it was to have a significant 
impact in dissolving old empires, in dividing the Indian sub-continent, in 
destroying the League of Nations and in developing and expanding the 
functions of the United Nations. To be sure, the term itself was Initially 
employed by the First International in its 1865 Proclamation on the 
Polish Question, but its origin can be traced to the American and French 
Revolutions. And while it was initially invoked by the peoples of the 
old world against each other and by the new world against the old, it later 
came to serve the Afro-Asians against the colonizers and, more recently, 
non-Huropeans in, or against, newly independent non-European states, 
thus showing that it is not confined to any race. 

It is the doctrine of self-determination which this monograph examines 
from a perspective and prospective point of view. Thus the book is 
divided into eight chapters, an appendix, a chronology and a somewhat 
stilted and, in parts, inaccurate English summary. On the other hand, 
Dr. Rabl quite properly states that 1914-1919 gave the principle consider- 
able impetus and that during these years it was applied and misapplied by 
both idealists and Machiavellians. Indeed, men as diverse as Wilson and 
Lenin proclaimed it, even though Communism can neither tolerate nor 
recognize it. Hence the author has little difficulty in contrasting the 
favorable treatment which self-determination has generally received at the 
hands of the Anglo-American democracies with the cynicism with which the 
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Communists have utilized the term. Rabi also records the evasions which 
cecurred in East Central and Southeast Europe during the inter-war 
‘period and notes that, in spite of the minority treaties, the League did . 
little to ameliorate this situation. But—and this is the major flaw of the 
book—he does not, except in passing and almost as an afterthought, concern 
kimself with German nationalism, the Pan-German movement, and the 
manner in which Hitler perverted the principle in order to disguise and 
justify his territorial expansion. And if the maltreatment practiced 
against minorities before the war is worthy of detailed description, then 
a study such as this which hardly takes account of the policy of genocide 
pursued by the Germans suffers a serious deficiency. Yet here too one 
finds a lacuna. 

The author, who believes that self-determination is still of a political 
rather than of a legal nature, nevertheless concludes that it has shifted 
from & negative to a positive right. This ‘‘Right of Self-Determination”’ 
entitles a nation or people ‘‘to live on its own territory in political unity, 
external freedom, and internal liberty,” a ‘‘claim’’ which they ‘‘ean de- 
mand ... to be made good’’ (p. 276). and a standard which should be 
compared with the 1960 ‘‘Declaration on the Granting of Independence to 
Colonial Countries and Peoples’’ by which the United Nations sanctioned 
and interpreted the principle. As history shows, however, and as recent 
events in the Congo and Cyprus illustrate, a precise definition of this 
political tenet, or its endorsement as a right, even as a legal right, does 
rot necessarily enable it to function ‘‘properly’’ or lead to automatic 
solutions. 

GUENTER WEISSBERG 


Internationalism in Europe, 1815-1914. European Aspects. By F. 8. L. 
Lyons. Leyden: A. W. Sythoff, 1963. pp. 412. Appendices. Index. 


This is a study by an historian of international co-operation in the nine- 
tzenth century and, as such, is of inestimaole value to the student of inter- 
national organization. The author is correct in observing in his preface 
“that although the nineteenth century experiments in international gov- 
ernment and organization have long been studied by political scientists and 
international lawyers, they have largely been neglected by historians.’’ 
(p. 5.) The author might have more explicitly stated that historians 
have not only neglected the study but the writing as well. This neglect 
the present work serves largely to rernedy. Works available in English, 
such as Paul S. Reinsch’s Public International Unions and Leonard Woolf’s 
International Government, have to some extent served the purpose of 
familiarizing us with the history of nineteenth-century international co- 
operation, but Mr. Lyons has given a much more detailed, more compre- 
hensive and at the same time readable account, with an extremely good 
bibliography at the end. l 

It is misleading, however, to emphasize to the extent that the author 
does the European orientation of this eo-operation. This is done in the 
title, in many places throughout the study, and in the concluding chapter 
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when, in referring ‘to this experience, he observes that ‘‘[w]ithout that 
example and that achievement, the European Community towards which 
we strive would be far more visionary and unattainable than it is.” To 
the reviewer, this seems far too narrow a conclusion to draw. First of all, 
the Europe of the nineteenth century was outward-looking, it conceived 
itself as the center of the world that mattered, and not as a region capable 
of a separate and independent development. Secondly, the international 
co-operation here described was in no sense limited to Europe, and could 
not be, if it were to be effective even under conditions of the nineteenth 
century. Furthermore, those who were active in initiating and supporting’ 
international co-operation in numerous areas were in many important 
instances non-Europeans, even granting that Great Britain is to be 
treated as a part of Europe. Examples are provided by the author’s 
own account: the initiative of the United States Postmaster General in 
the establishment of the Universal Postal Union, the réle of David Lubin 
in the creation of the International Institute of Agriculture, the part of 
John R. Mott in the growth of the ecumenical movement, and the Ameri- 
can contribution to the development of international law and the peace 
movement. 

While this study does emphasize properly the European contribution 
to the practice and ideology of international co-operation, the experience 
which it describes points strongly to the conclusion that the achievement 
of- an organized European community will contribute to only a partial 
realization of the purposes of those who worked and agitated for interna- 
tional co-operation in the nineteenth century. The limitation of this study 
is that by emphasizing the European aspect, it gives the impression that 
nineteenth-century co-operation was more European-oriented than it actu- 
ally was. 

LELAND M. GoopricH 


Power and the Pursuit of Peace. By F. H. Hinsley. New York: Cam- 
bridge University Press, 1963. pp. 416. Index. $6.95. 


This book by a Cambridge historian might well be described as a one- 
man symposium, so striking is the unevenness of the quality of its parts. 
Mr. Hinsley undertakes to do a number of things, and the results range 
from superb to dismal. 

The author begins with an analytical survey of the traditional battery 
of internationalist theorists from the fourteenth to the twentieth century. 
He escapes from the usual preoccupation with the structural details of the 
plans put forward during this era, and develops a critical and comparative 
evaluation which throws new light on the significance of these contributions 
to the intéllectual background of present-day thought and effort relating 
_ to the problems of war and peace. 

In Part II, the author presents ‘‘A History of the Modern States’ 
System to 1900,’’ which is less a straight diplomatie history than an in- 
tellectual history of the evolving international system. Focusing on the 
conceptions of the European system that developed among statesmen, he 
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contributes notably to an understanding of the interplay—and the impli- 
cations of the interplay—between the view of Europe as some sort of actual 
or restorable political community and the conception of Europe as a mere 
congeries of separate states. He provides a perceptive analysis of the 
bases of recurrent stability and instability within the European grouping 
of states. , 

The last section of the book deals with international relations and 
organizations in the twentieth century, and it is here that Mr. Hinsley dis- 
tinguishes himself least. He includes chapters on the causes of the two 
World Wars which, despite their interest as an historian’s critique of the 
manner in which historians have tackled these questions, fit badly into the 
scheme of the book. More important, the author convicts himself of simply 
not having done his homework on the twentieth-century phase of his 
study. The careful scholarship of the earlier sections contrasts sharply 
with the off-the-top-of-the-head quality of Mr. Hinsley’s work on the 
formation and operation of the League of Nations and the United Nations. 

This lapse near the end has disastrous results for the general value of 
the book. The author began with the thesis that twentieth-century schemes 
for peaceful order have unfortunately been based upon the old ideas 
examined in his first section, and hav2 been doomed to futility for that 
reason. In the concluding section, he neither shows clearly what features 
of these antique ideas he believes to be fatal to modern international 
organizations, nor does he make a convincing case that the League and 
the United Nations have in fact been, in their original conception and in 
their actual operation and development, barren of new ideas and ap- 
proaches. Here, his failure to devote serious study to the United Nations 
has its effect; he has assumed, not diszovered, that there is nothing new 
in the functional development of that organization. 

Nevertheless, the book has values beyond those already mentioned. 
With respect to international organization, the author points out some of 
the fundamental dilemmas that have persistently plagued theorists of 
world order; he is right in his insistenze that contemporary international 
organizations have not escaped these long-standing issues, or solved them. 
In the broader realm of international politics, he offers an interesting and 
original analysis of the factors making for stability and restraint in to- 
day’s world that, without necessarily commanding agreement, can hardly 
fail to stimulate thought. This is an important book, despite the central 
defect noted, for its occasional insights and its provocative features. 

Inis L. CLAUDE, JB. 


Regulation and Protection of International Business. Cases, Comments 
and Materials. By Lawrence F. Ebb. St. Paul, Minn.: West Publishing 
Co., 1964. pp. xxv, 885. Index. $12.00. 


The edifice of classical publie international law has been rudely treated 
by the architects of the new courses in international business or trans- 
actions. They would shove its walls outward so as to inclose extensive 
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reaches of domestic and foreign law. This area, they stress, needs to be 
included to make a satisfactory practical unit for the work of the interna- 
tional lawyer. In so doing they have buried the pre-existing analytical 
structure; erecting a new one has not been easy. For one thing, courts 
and legislatures producing these materials have little conception that they 
are working on an interrelated framework. For another, the field is so 
vast as to baffle any single mind. The newest endeavor to organize this 
area is by Professor Ebb of Stanford Law School, who has, with great in-. 
dustry and learning, produced a set of cases and materials that anybody 
in this field, teacher or practitioner, will find informative and provocative. 

This work begins with a general introduction to legislative jurisdiction 
over international business, developed largely with anti-trust cases. It . 
continues with a discussion of judicial jurisdiction, including problems 
of obtaining evidence abroad (but not including the recognition of foreign 
judgments). The regulation of labor relations on international carriers is 
used as a case study. There follows a set of chapters on international 
aspects of trademarks, patents and anti-trust. The last part is devoted to 
problems of international trade—tariffs, quotas and the GATT. The 
trademark and patent chapters and the part on trade contain materials 
not previously assembled between hard covers, and the reader will find 
them particularly valuable. 

To evaluate the book as the focus of classroom work is a complex task. 
The teacher of such a course confronts students of widely varying back- 
grounds and interests. For them he must select a manageable and co- 
herent set of problems and materials from an almost boundless set of 
options. In so doing he must: work out problems of duplication and 
mutual support with instructors of other courses, domestic and interna- 
tional. No two schools will confront the teacher with quite the same set 
of possibilities and limitations. 

Thus it seems to me that the most helpful thing I can do is describe for 
prospective users some of the principal differences between this book and 
the main prior work in its field, the Katz and Brewster casebook.t. Then 
each user can make a comparison from his own peculiar vantage point. 

First, the Ebb book deliberately (p. ix) narrows its focus to concentrate 
on public law regulation of international trade. Thus it excludes private 
law questions—contracts, corporations, agency—given some coverage in 
Katz and Brewster. It also generally excludes taxation, expertly handled 
by the author in another book with Professor Bittker.? The trade emphasis 
also deletes matters personally affecting aliens such as their rights to enter 
a foreign country and to assert personal claims before its courts. 

Second, by virtue of its closer focus, the Ebb book penetrates further into 
its areas of concentration. Each teacher must form his own judgment 
whether he prefers depth or coverage. It is relevant to note that the 
greater depth the Ebb book obtains is sometimes but not always exhaustive. 
For example, the treatment of anti-trust and joint ventures consists only 

1 Law of International Transactions and Relations (1960); reviewed in 56 A.J.I.L. 
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of two eases plus some interesting follow-up material on one of them. 
None of the pertinent treatises, articles or more recent cases are cited. 

Third, the books’ assumptions about the students’ background differ. 
Katz and Brewster, originally aimed at third-year students, can, I found, 
be used in the second year, although strains arise from students’ ignorance 
of constitutional and administrative law, and zorporate and tax matters 
need to be put off until late in the year. It assumes no prior exposure to 
publie international law. The Ebb book, however, presupposes that the 
student will have studied public international law or will refer to one of 
the orthodox casebooks in conjunction with certain sections. A student 
with no domestic trade regulation traming might also find portions hard 
going. The Ebb work also assumes more sophistication about the facts 
of international life. It begins tariffs with a rather complex most-favored- 
nation clause case, where some teachers would prefer to approach the area 
with extensive textual materials on the economiz theory, history and over- 
all pattern of our tariff system. The anti-trust provisions of the E.E.C. 
are covered in 15 pages, without dea_ing with the history of the Rome 
Treaty or the institutions that are to develop the Community. Katz and 
Brewster, writing in 1950, gave short shrift to the E.H.C.’s anti-trust pro- 
visions but did provide some rather dispersed background to the Rome 
Treaty. My own preference, based on disappointing samplings of 
students’ stores of data, is for quite massive dosages of informational ma- 
terial, more than either book consistently affords. 

Finally, the Ebb boox gives short shrift to foreign law, particularly to 
the civil law system. ‘The latter 1s represented by a few Swiss cases and 
one French case on anti-trust and the E.E.C. None of them is accompanied 
by any explanation from which the student can infer the place of the court 
in its own judicial system or the force of the precedent for future situa- 
tions. The Katz and Brewster book is considerably more ambitious in 
this area. Teachers will, I suspect, vary in their reactions. Some, having 
little personal familiarity with any fcreign system, will feel that this is 
an area where a little knowledge is a very dangerous thing and will avoid 
it altogether. Others will feel that it leaves a critical gap in a student’s 
preparation not to introduce him to the problems of working with foreign 
confréres. 

In summary, the adaptability of the Ebb book to a particular teacher’s 
needs will vary according to circumstance and predilection. In such a 
changing area some us2rs will want to supplement it with materials on 
their own hobbies—exehange controls, corporations, et cetera. On the 
whole it seems better suited to a course given at a rather more advanced 
level, where it does not constitute the student’s whole experience with 
international disciplines. All in the field will profit by examining it for its 
novel approach and its rigorous scholarship, which pushes far beyond the 
traditional limits of research into trade journals, personal inquiries of 
counsel and the like. It should join that handful of casebooks which have, 
for such virtues, achieved recognition beyond their academic origins. 

Detiev F. Vaerts 
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Yearbook of the European Convention on Human Rights, 1962. Vol. V> 
The Hague: Martinus Nijhoff, 1963. pp. xvi, 400. Index. Gld. 36.50; 
$10.15. 


The fifth volume of this important and informative series covers the 
eighth year (1962) of the consideration by the European Commission of 
Human Rights of petitions from individuéls. Its arrangement is generally 
the same as that of Volume IV; however, it is considerably simmer. Chap- 
ter II (Individual Applications) contains the text of twenty-three decisions 
by the Commission on the admissibility of petitions. In all of them the 
Commission ruled that the petitions were not admissible. 

Under the Austrian State Treaty of 1955 the Slovene or Croat language 
shall be accepted as an official language in addition to German in those 
districts situated in three of the Austrian Länder where there are Slovene, 
Croat or mixed populations. In Isop v. Austria (pp. 108 et seg.), the 
petitioner, the representative of the Slovene minority party on a municipal 
council in Carinthia, presented to the campetent district court a' private 
criminal indictment (Privatanklage) for eriminal slander. The indictment 
was written in the Slovene language. Follecwing a Supreme Court de- 
cision which had held that the provision of the 1955 Treaty was not self- 
executing, and basing themselves on an Austrian statute under which the 
court district concerned was not among those where the use of the Slovene 
language was authorized, the courts declared the indictment in Slovene 
not receivable. Isop claimed that the rejection infringed the 1955 Treaty, 
and in his petition to the Commission he alleged that Austria had also vio- 
lated his right to a fair hearing under Article 6 (1) of the European Con- 
vention on Human Rights and that the dacision constituted discrimination 
on the ground of association with a national minority prohibited by 
Article 14. 

The Commission said that the question whather ‘‘the Slovene language 
ought to be recognized as an official language for court purposes might... 
give rise to certain doubts as to the actual legal situation in Austria.” 
It found, however, that the petitioner’s right to a fair hearing had not been 
violated because he knew German and had been aware of the risks to 
which he exposed himself in insisting on the use of the Slovene language. 
Article 14, it held, had no application in the circumstances. 

Austria also contended that Article 6. which guarantees to everybody 
a fair hearing ‘‘in the determination of his civil rights and obligations and 
of any criminal charge against him,” did not apply because the petitioner 
was not charged with a criminal offense but was attempting to charge his 
opponent with one. The Commission rejected this view. The complaint 
had indeed been filed in criminal proceedings; however, the question 
whether a right is of a civil nature within Article 6 (1) did not depend 
on the particular procedure prescribed by domestic law for its determina- 
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tion, but solely on an appreciation of the claim itself? By the means 
given to him by Austrian law, the petitioner sought the rehabilitation of 
his honor; the right to enjoy a good reputation must, the Commission held, 
be considered a civil right within the maning of the Convention. 

In X v. Denmark (at p. 208) the Commission took a different view of 
Article 6 (1), when it ruled that the decision of an administrative 
authority to suspend a mother’s right of access to her children did not 
have to comply with the requirements of a fair hearing. 

In X v. The Federal Republic of Germany (p. 88 et seg.) the Commission 
considered, but did not decide, the question whether a person can validly 
renounce the right to a fair hearing by accepting an arbitration clause, 
and what the law was, if the arbitrator conducts himself in a manner 
incompatible with the spirit of the Convention and of its Article 6. 

The volume contains a great number of decisions on a variety of other 
important subjects. The case of Ilse Koch v. the Federal Republic of 
Germany (pp. 126 et seg.) appears to have been included not so much 
because of the legal questions it was supposed to solve, but because of the 
notoriety of the petitioner. 

Egon ScHWELB 


Staatslexikon. Recht, Wirtschaft, Geselischaft. Vol. 8. 6th ed. Edited 
by the Gorres-Gesellschaft. Freiburg im Breisgau: Verlag Herder; New 
York: Herder Book Center, 1963. pp. vit, 1188, 62. Index. Register. 


To the first seven volumes o? the Staatslexikon, recently reviewed in this 
JOURNAL,’ there was added the eighth volume in 1963. It completes the 
monumental undertaking of bringing up to date a lexicographical work 
the first edition of which was publishad some seventy vears ago. The 
eight volumes of the sixth edition are, in fact, an entirely new work. 
What is common to the last and the previous editions of the Staatslexikon 
is exclusively the doctrinal basis of Catholic political and social thought, 
of which the Gérres-Gesellschaft has always been representative in Ger- 
many. The Catholic orientation reveals itself particularly in the many 
valuable articles on fundamental concepts and problems of law and politics. 
At the same time the Staatslexikon presents all views and analyzes all 
issues in a truly scholarly spirit. Indszed, there are many non-Catholic 
authors among the contributors to the current sixth edition. 

By an accident of the German vocabulary, the numbez of entries de- 
voted to questions of general significances is somewhat smaller in this than 
in the previous volumes. The most important entry in this category is 
the article on the right of resistance, covering the history of the doctrine 


2In his separate opinion in the Case concerning the Applieation of the Convention 
of 1902 governing the Guardianship of Infants (Netherlands v. Sweden), Judgment of 
Nov. 28, 1958, [1958] I.C.J. Rep. 55, Judge Sir Hersch Lauterpasht expressed this 
principle by saying that ‘‘The rights of the parties, especially in an international 
dispute, ought not to be determined by reference to the controversial mysteries of the 
distinction between private and publie law.’’ 

1 Bee 56 A.J.L.L. 1135 ff. (1962), and 57 ibid, 965 f. (1963). 


1965] BOOK REVIEWS AND NOTES 189 


from ancient through modern times. The contributions on constitutions 
and constitutional law also deserve attention. A second category of 
entries comprises a great many articles on basic and current questions 
pertaining to international law and politics. To mention only the most 
relevant ones: international law (concept and nature, history, fundamental 
problems, doctrine), international treaties, international criminal law, 
United Nations, League of Nations, Warsaw Pact, West European Union, 
German re-unification, economic warfare, World Wars I and II, world 
polities. Like the previous volumes, the present, finally, supplies the reader 
with reliable background information on individual countries and states, 
their history and geography, their constituticnal and legal systems, their 
social structures and their economies. Particularly helpful should prove 
the one hundred and twenty columns devcted to twenty-one newly-founded 
African states. 

The usefulness of the entire Staatslexikon will be greatly enhanced by the 
register, covering sixty-two pages, in small print, of the volume under dis- 
cussion. In addition to the titles of all entries, the register comprises 
practically all names, questions and problems that are touched upon in the 
entries. The practical value of the register is the greater, as there are in 
the Staatslextkon, surprisingly enough, no entries on such important topics 
as balance of power, diplomacy, hegemony, Monroe doctrine. The register 
indicates the entries in which information on these and other topies can be 
found. It must be added, however, that this information is often all too 
sketchy. In fact, some of the entries themselves do not deal with their 
respective subject matter elaborately and comprehensively enough. The 
article on the United Nations is limited to only seven and a half columns, 
while articles on African states cover hardly less, and some even more, 
columns than the entry on the United Nations. 

It would be extremely unfair, however, to conclude this review of the 
new Staatsleatkon on a negative note. The merits of these volumes by far 
outweigh the minor flaws that unavoidably creep into so great and difficult 
an undertaking. The editors, contributors, and the publisher must indeed 
be congratulated on the successful completion of their work. 

Erich Hura 


The Year Book of World Affairs, 1963. Vol. 17. Edited by George W. 
Keeton and Georg Schwarzenberger. New York: Frederick A. Praeger; 
London: Stevens & Sons, Ltd., 1968. pp. xx, 426. Index. $12.50; 
£3 3 s. 


Readers who have become accustomed to the high standards maintained 
by the editors since the Year Book first made its appearance in 1947, have 
no reason to be disappointed with the current volume. Once again, the 
selections are not designed to conform to a basic theme; yet, a close exami- 
nation reveals that many of the articles deal with one general thesis— 
regionalism. Thus two papers analyze issues facing economic regional 
organizations. -In the first, the ‘‘ Action Programme’’ for the second stage 
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of the Common Market is presented, while in the second, entitled ‘‘The 
Organization for Economie Co-operation and Development,’’ Professor 
Arthur 8. Miller takes the position that economic integration is the wave 
of the future and that the nation state :s ‘‘obsolescent as a form of social 
order” (p. 80). Yet in a sober study or. ‘‘Cuba and After,’’ written three 
months after the ‘‘near-war’’ (p. 8), in which the strains and pressures on ` 
tae relationship between the United States and the Allies during the 
Caribbean crisis and the contradictions in the concept of multilateral de- 
terrents are discussed, Susan Strange advances the view that NATO is 
“nearer disintegration’’ than ever befor2 and that the H.E.C. is ‘‘destined 

for cold storage’’ if not ‘‘stuck in a blind alley’’ (p. 22). l 

If regionalism and related problems are the connecting links, then the 
essays on ‘‘Les Groupes Interétatiques à Vocation Panafricaine,’’ on the 
regional labor movements in the developing countries and the endeavors of 
the major internationals in dealing with these organizations, on ‘‘The 
Church and International Relations,’ on the postwar régime of the 
Danube, and on ‘‘New Patterns in Jntar-Communist Relations,’’ may be 
cited as illustrations of this tendency. In the last of these presentations, 
in which primary emphasis is placed on the Sino-Soviet dispute, the 
authors forcefully argue that the struggle is a ‘‘bitter politico-diplomatic 
fight, with heavy ideological undertones’’ (p. 70), which has led to an ‘‘ap- 
parently irreparable” split (p. 78), as a result of which the Soviet Union 
‘‘no longer rules a satellite empire in the old sense of the word’’ (p. 79). 
Indeed, this reviewer would go further and suggest that the schism may 
lead to a reversal of alliances of a magnitude similar to those which oc- 
curred after the second World War. Peking may well be the catalytic 
agent which unites Europe from Madrid to Moscow, and a unified conti- 
rent with the United States and the older members of the Commonwealth ; 
the Chinese People’s Republic may also be the powder keg responsible for 
major policy and alliance shifts in Asia—and these noi only in areas 
Cirectly contiguous to the Chinese mainland. 

Several other papers, dealing with the 1962 Laotian settlement, with 
agricultural reforms in Latin America, with social, political and institu- 
tional elements in the emerging nations. and with different types of arms 
control round out this phase of the volume. A final significant contribution 
is found in ‘‘Reports on World Affairs,’’ in which some 500 publications, 
more than half of them of a legal nature, the others divided among eco- 
comic, institutional, philosophical, psychological, sociological and strategic 
aspects, are surveyed. Each of these topics forms a separate section, al- 
though a limited number of books—such as Dr. Schwarzenberger’s Fron- 
tiers of International Law, in the review of which the distinguished jurist 
is described as ‘‘one of the leading and most original thinkers in the field 
af international law” (pp. 331-332)—re2ceive separate treatment. 

GUENTZER WHISSBERG 
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BRIEFER NOTICES 


Law and Welfare. By C. Wilfred Jenks. (Dobbs Ferry, New York: 
Oceana Publications, 1964. pp. xi, 162. Index. $6.00.) Optimism, faith, 
and good will characterize this collection oï seven of Dr. Jenks’ essays. 
All of them have appeared in print before in different places—the last one 
on ‘‘The Challenge of Universality” in the Proceedings of this Society 
(April-May, 1959, pp. 85-98)-—-but it is useful to have them brought to- 
gether in this way. 

Building on his work on The Common Law of Mankind, the author ex- 
amines the interrelationships that he finds among law, freedom, and wel- 
fare; the need for international law to concern itself with the circumstances 
under which states conduct scientific experiments that might modify the 
world’s environment; the extent to which international law can contribute 
significantly to solving critical international problems; ‘‘the emergence of 
the interdependence rather than the independence of states as the basic 
concept of contemporary international law*’; the basis of obligation in 
international law as found in ‘‘the will of the community’’; and the 
“< ‘challenge of universality’ presented by the profound transformation in 
the distribution of political power and influence which has characterised 
our time.’’ 

Dr. Jenks has dedicated these inspirational essays to the memory of 
Alfred Zimmern, ‘‘who taught so many oz... [us] to regard international 
law as the servant of freedom and welfare in an organised world com- 
munity.” One ean only wish that more of today’s policy-makers and 
administrators had been equally devoted students of the late Director of 
the Geneva School of International Studies. Certainly the world would 
be a better place if its leaders shared Dr. Jenks’ belief that ‘‘the yearning 
of the human spirit for freedom and welfare is eternal’’ and that the law 
of nations is the common law of mankind which must effectively express the 
brotherhood of man, if it is to command general assent. 

A cynical age can do with such precepts, aven if Dr. Jenks’ vision of a 
world of law and freedom concerned primarily with welfare cannot come 
into being overnight. One is struck, moreover, by the extent to which 
governments sometimes do follow the teachings of their moral tutors. For 
instance, the declaration governing the use of outer space, which the 
General Assembly of the United Nations adopted in December, 1963, does 
in fact reflect some of the basic principles which Dr. Jenks advanced sev- 
eral years earlier—namely, that scientific experiments which may affect the 
natural environment of other states are matters of international concern: 
that a state sponsoring or permitting such experiments should give notice 
of its intentions; and that other states may make representations if they 
believe their well-being is in jeopardy. 

The 1963 declaration does not go so far as Dr. Jenks would wish. For 
instance, states may not arrange for international inquiries into proposed 
experiments; they may not delay experiments while inquiries go forward; 
nor may an international authority enjoin potentially harmful tests. 
But these suggestions serve to show us again how far states have to travel 
to establish a world rule of law. At the same time, Dr. Jenks reminds us 
that a sound legal statement, like the Roman corpus juris, can endure 
throughout the ages and even have a contemporary analogue in the Inter- 
national Labor Code, which Dr. Jenks himself has done so much to develop. 

This book could be a useful lifesaver for undergraduates foundering in 
heavy waves of cases and doctrine, but it should also help support all 
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those who, with Dr. Jenks, long for signs of the “boldness, faith and per- 
sistence which are the mainspring of all outstanding human achievement.’’ 
RicHarp N. Swirt 


The “Cuban Crisis”? of 1962. By David L. Larson, editor. (Boston: 
Houghton Mifflin Co., 1968. pp. xvi, 388. $2.75.) Professor Larson has 
collected in one place some of the important and available ‘‘documents’”’ 
of the 1962 Cuban crisis. These materials run from the statement of 
President Kennedy on Cuba of September 4, 1962, through Secretary 
General U Thant’s letter to First Deputy Minister Kuznetsov of January 
8, 1968. Not all of the key materials were available, including Premier 
Khrushehev’s letter to President Kennely of October 26, 1962. Those 
ninety-three items which are here collected consist principally of state- 
ments, addresses, letters, interviews, and resolutions. All bear the imprint 
of some form of officialism, coming as taey do from national and inter- 
national forums. 

The sixty-page appendix contains twelve additional references. Official 
documents of background interest, such as excerpts from President Mon- 
roe’s Annual Message of December 2, 1&238, the Clark Memorandum, the 
Rio Pact, and the Pact of Bogota are set forth. The Second and Sixth 
Resolutions of the Punta del Este Conference are set out, as is the U. 8. 
Embargo Proclamation of February 3, 1962. The November, 1962, views 
of Messrs. Chayes, Ball, and Rusk are included, as is also the New York 
Times ‘‘Step by Step Review’? of November 1. 

A sixty-page chronology, spanning the period from the Treaty of 
Whitehall (November 6/16, 1686) to U Thant’s letter of January 8, 1963, 
announcing the disengagement of the Security Council, seeks to provide 
a ecapsulized record of specifie events. 

By comparison but two pages are used for a bibliography. The items 
selected relate to broad aspects of Cuba’s history. The book will undoubt- 
edly be very useful. No effort was made to eollect titles of the goodly 
number of political, legal, and military interpretations of the never-to- 
be-forgotten events of October-November, 1962. 

CARL Q: CHRISTOL 


Outer Space in World Politics. Joseph M. Goldsen, Editor. (New York 
and London: Frederick A. Praeger, 1963. pp.. vii, 180.) This volume 
grew from a conference organized by the RAND Corporation in 1959. 
Four of the papers presented here appear, in earlier form, as contributions 
to that conference. It is perhaps enough to say that several fresh insights 
into what have become somewhat tired areas of discussion are offered by 
several of these studies. 

Mr. Goldsen and his RAND associates, Paul Kecskemeti and Arnold 
L. Horelick, examine in individual papers some of the points of interaction 
between space activities and international politics, with a heavy emphasis 
on space and the cold war. Soviet policy and aims are surveyed and the 
impression is given that the United States has been perhaps overly slow 
in recognizing the prestige and military importance of space. Gabriel 
Almond’s survey of early (to 1960) poll results concerning the impact of 
space events in several countries tends to point up also the prestige im- 
plications. A study by Thomas C. Schelling of the military and political 
use and feasibility of space bombardment systems and speculative papers 
by Klaus Knorr and Karl Deutsch on possible space activities over the 


1 Report R-362-RC, Santa Monica, Calif.: The RAND Corp., May 5, 1960. 
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next two decades, given various possible world political developments, 
round out the vclume. 

The papers were written too early to take into specifie consideration the 
mid-1963 U. 8.-Soviet thaw: the partial test ban treaty, the U.N. resolu- 
tion barring the orbiting of weapons of mass destruction; and the resolu- 
tions concerning agreed principles on outer space use. The conceivably 
growing importance of space use to the existing space Powers, and the 
probable demand for a ‘‘fair share’’ by such Powers as France, China and 
others, make the type of continuing pclitical speculation offered by this 
volume of abiding interest. 

HOWARD J. TAUBENFELD 


GATT und Regionale Wirtschaftszusemmenschlisse. By Helmut Stein- 
berger. (Cologne and Berlin: Carl Heymanns Verlag, 1963. pp. xv, 248. 
DM. 29.50.) The purpose of this volume is to analyze the extent to which 
restrictions have been placed upon regional economic unions by the Gen- 
eral Agreement on Tariffs and Trade. The irst part of the book discusses 
problems of economic regionalism in relation to GATT in general terms; 
the second section deals with typical forms of functional economic region- 
alism and their relations to GATT; and the third section singles out the 
provisions against preferential treatment as the most important practical 
limitation GATT imposes on regional economie unions. The final and 
longest section of the study is devoted to a thorough legal analysis of 
Article XXIV of GATT, which specifically permits the creation of customs 
unions and free trade areas, if intended to bring about regional economic 
integration without creating new trade barriers against other GATT states, 

The institutionalization of economic co-operation on a regional basis is 
one of the truly significant developments of the postwar period. Of the 
50 states signatories to GATT, more than three-fourths also belong to 
regional economic organizations, like E.E.C., EURATOM, BENELUX, 
O.E.C.D., B.F.T.A., or L.A.F.T.A. While these regional agreements aim 
at the removal of customs and other trade restrictions within their re- 
spective areas, they often preserve discriminatory policies against GATT- 
partners who are non-members and adversely affect the competitive position 
of third countries within the markets of member states. In practice, the 
economic unions act as a counter-force against economic multilateralism 
and the principle of extending the most-favored-nation clause to all nations, 
both basic assumptions underlying the 1947 Agreement. 

Steinberger believes that regional economic unions have become the 
central problem of GATT and of international trade (p. 24). To meet 
this problem, the purpose and function of GATT will have to undergo 
substantial change, for the legal basis cf trade among a number of large 
integrated trading regions will have to be different from that designed to 
regulate international trade among a multitude of smaller economic units. 
The problem is further complicated by the skepticism of the developing 
countries, whose share of the world market has decreased in recent years 
and who often look upon GATT as something the industrial nations have 
schemed to protect thelr own interests. 

The author is hopeful that the various regional economic constellations 
will adopt ‘‘open’’ policies conducive to liberalizing trade. In his opinion, 
GATT can serve as an effective instrument in this direction, since it has 
developed some wareness of economic interdependence and has produced 
some measure of solidarity. Besides, it is the only supra-regional forum 
available, and includes all of the important trading nations of the non- 
Communist world, with a total share of the non-Communist world market 
in excess of 90 percent. 
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The legal problems presented by the formation of closer regional eco- 
nomie unions in the face of GATT’s commitment to liberalize trade on a 
world-wide scale are thoughtfully discussed by the author of this volume. 
Conceptually, and in terms of internaticnal politics, Steinberger clearly 
recognizes that economic regionalism is taking place hand in hand with the 
formation of regional political alliances, but produces problems and re- 
sponses quite different from those encotntered in the political field, as 
witnessed by recent changes in the American attitude towards the Euro- 
pean Economic Community. Altogether, this volume makes a notable 
contribution to the literature on regionalism. 

Heinz R. HINK 


EURATOM. Its Background, Issues and Economic Implications. By 
J. Q. Polach. (Dobbs Ferry, N. Y.: Oceana Publications, 1964. pp. xxiv, 
232. Index. $7.50.) An outgrowth of the author’s Ph.D. dissertation 
at the American University in Washingtor, D. C., this study of HURATOM 
first acquaints the reader with the concept of atomic integration and then 
traces the broader historical perspectives and problems of European eco- 
nomic unification since World War I through the Marshall Plan and the 
Organization for European Economic Cooperation down to the establishment 
of the European Communities. 

While EURATOM was initially conceived as a means for closing ‘‘the 
gap between domestic energy supplies and the increasing demand for 
energy in the six countries’’ (p. 27), the author—after an examination 
of the energy resources, the patterns, flows and forecasts of power pro- 
duction of the Six—finds that up to the time of the 1956-1957 Suez crisis 
there was no acute energy shortage which would have substantiated 
European atomie integration as a primary tool ‘‘for generating nuclear 
power’’ (p. 36). However, because of she political factors involved, as 
well as the desire for economic independence from excessive imports of 
both conventional and atomic fuels, EURATOM was hopefully looked upon 
as ‘‘a policy instrument by means of which the Six would establish their 
political, economic, and atomic equality with other atomic powers” (p. 61). 

In actuality, HURATOM’s functions, which range from research and 
industrial activities to security control and international undertakings, are 
carried out by a wide network of institutions. Generally, the author finds 
that the Community’s authority lies more ‘‘in coordinating, supplementing 
and possibly controlling nuclear activicsies’’ in specific fields, ‘‘rather 
than directing or operating six national industries’’ (p. 71). After an ex- 
ploration of the reasons for the successes and failures of EURATOM, es- 
pecially from the viewpoint of European integration, and an evaluation 
of the new aspirations of the Community in the light. of changing ob- 
jectives, Mr. Polach concludes that, although EURATOM has not proved 
to be technologically the growth factor is was expected to be, it has been 
laying the foundation, along with the other two Communities, for such 
changes as are essential for economic development. 

As the first comprehensive study o? the economic implications of 
EURATOM in the English language, Mir. Polach’s work should be of 
interest not only to students of the European Communities but also to 
businessmen in their appraisal of European atomic market potentialities. 

STEPHEN GOROVE 


Il Diritto Interno nel Processo Internazionale. By Antonio Cassese. 
(Padua: CEDAM, 1962. pp. 308. Index. L. 2500.) This book is an 
attempt, and, in general, a successful ome, to explore the juridical status 
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of national law before international tribunals and to organize the subject 
matter. Cassese commences by defining what are international tribunals, 
and proceeds from there to seek the basis for the power generally vested 
in international tribunals to take incidental (judicial) notice of municipal 
law. Thereafter he analyzes the voluminous case law that has developed 
on the subject, categorizing the cases from the viewpoint of the type of 
inquiry into national law that was involved (for example, he differentiates 
between cases requiring determinations as to nationality and cases re- 
quiring determinations as to the valicity of transfers of property); the 
author goes on to examine problems invclved in proving national law, 
questions concerning the identification of the national law to be applied, 
and the difficulties inherent in interpreting national law. 

Mr. Cassese concludes the volume by analyzing and criticizing those cases 
where international tribunals have viewed their inquiry into national law 
as the judicial ascertainment of mere facts. The author draws a distinc- 
tion between those cases where, for instance, an international tribunal ex- 
amines national law merely to ascertain whether it is in conformity with 
international law, and those where the court or the arbitrators examine 
national law to determine the status of an individual under such law. 
The first situation, persuasively argues the author, may be said to be a 
factual inquiry; the second cannot be other than a judicial one, Inasmuch 
as the national law is examined in terms of its legal consequences. 

It is to be observed that the subject of national law before international 
tribunals is a matter which has not been a focal point of interest to 
writers, notwithstanding its obvious and ever growing importance. This 
volume goes part of the way towards filling this void, though it falls con- 
siderably short of being either a definitive study or a manual of procedure 
for the international lawyer. In fairness, the author did not intend it to 
be either; he has fulfilled his avowedly limited aim of identifying and 
cataloguing the principal conceptual and practical problems facing inter- 
national tribunals when they inquire into national law. 

Georaz M. Pavia 


Reports of International Arbitral Awards. Vol. XII. (U.N. Pub. Sales 
No. 638.V.3. New York: Columbia University Press, 1968. pp. xii, 426. 
Index. $4.00.) The twelfth volume in this well-known series begins a 
new phase, reporting in chronological order the original texts in English 
or French of arbitral awards rendered since 1941. In its preparation the 
Secretary General of the U.N. circularized Member governments asking for 
the texts of awards to which they were parties. 

The bulk of the volume contains some famous cases of the recent past. . 
Thus one finds the full text of compromis and award in the Lake Lanoux 
Case, the Ambatielos Case, and the Case Concerning the Lighthouse Con- 
cession of the Ottoman Empire. There is also a series of decisions rendered 
by the United Nations Tribunal in Libya, not all of which have previously 
been published. 

The usefulness of this volume lies in the publication of the original text, 
in each instance with a bibliographical note or a full footnote indicating 
where previous publication has oecurred, where translations of the text can 
be found, as well as commentaries on the case. Thus there are many ref- 
erences to the International Law Reports and several to pages of this 
JOURNAL. There are full analytical headnotes to each case, in both English 
and French. In addition to these helpful aids to research, the volume con- 
tains a good subject index. 

Like seven of the previous volumes, this one was prepared by the Codifi- 
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cation Division of the Office of Legal Affairs of the Secretariat. The edi- 
tors state In their Foreword that the next volumes will contain important 
arbitral decisions under the Peace Treaties concluded at the end of the 
second World War. 

JAMES N. HYDE 


Berichte der Deutschen Gesellschaft für Völkerrecht. Vol. 4: Verhand- 
lungen der 7. Tagung der Deutschen Gesellschaft für Völkerrecht in 
Frankfurt/Main am 13. und 14. April 2961. (Karlsruhe: Verlag ©. F. 
Müller, 1961. pp. vi, 182. DM. 17.50.) This fourth report of the new 
German Society of International Law + contains the proceedings of its 1961 
meetings. Four papers were presented and discussed: Professor Rudolf 
Bindschedler, after an extensive ‘“inventcry of the doctrine and practice’’ 
concerning recognition in international iaw, rightly questions the possi- 
bility of Improvements withoul & fundamental change in the structure 
of the society of states. In his historico-theoretical discussion of the ex- 
panding ambit of the subjects of international law, Professor Hermann 
Mosler raises a number of interesting problems (such as the distinction 
between necessary and derivat-ve subjects of international law, the po- 
sition of the individual, the relationship between rights and duties and the 
concept of the subject of international lew, the character of the internal 
law of international organizations) which can only be mentioned here. 
Professor Hermann Meyer-Lindenberg, in his report on human rights 
in international law, distinguistes between elementary fundamental rights 
which are pre-existing prestatal law and 2uman rights created by positive 
law-—~a distinction which it is difficult to make not only in ‘‘certain border- 
line cases.’ The author has much to say about the normative and pro- 
eedural protection of human rigats and about the Huropean Human Rights 
Convention, in particular. Finally, Professor Hans Stoll contributes a 
paper on preliminary questions of international law in the application of 
foreign law, in which he considers from the viewpoint of private interna- 
tional law the problem of the mediate or indirect effect upon the latter 
of public international law. 

Sato ENGEL 


Annuaire de VUnwersité de Sofia, Faculté de Droit. Vol. LILI, 
Deuxiéme Partie, 1962. (Sofia: Stete Publishing House of Science and Art, 
1962. pp. iv, 5380.) The Bulgarian annual for 1962 presents one of the 
infrequent opportunities afforded Westerners to evaluate Bulgarian scholar- 
ship. Among articles predominantly on Bulgarian municipal law two 
studies are of interest to readers of the JOURNAL: one by Bulgaria’s repre- 
sentative on the United Nations’ Sixth Committee, Professor A. S. Angelov, 
and one by a research assistant on a s3parate peace treaty with Hast 
Germany. Both are substantial, snd reading is facilitated by summaries 
in Russian, French and German. 

Angelov compares the new codes of administrative procedure adopted 
in the people’s democracies seeking to establish a legality in administration 
which has not yet matured in ths U.S.S.R. It is proof of restlessness even 
in Bulgaria with Soviet legal patzerns which have not taken account of 
Eastern European traditions. 

Yankov argues, in support of a separate peace treaty, that the German 
Reich no longer exists to permit zonclusion of a peace treaty for all of 
Germany; that the occupation regime is sue generis; that the two legal 
heirs of the old Reich are alone currently competent to execute peace 


1 For a review of the first three redoris, see 52 A.J.I.L. 913 (1960). 
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treaties; that the Federal German Republic has no right to represent the 
old Reich, and the Western Powers have already recognized this fact; that 
the absence of recognition of the German Democratic Republic cannot 
conceal the fact of its sovereignty; that the Soviet draft treaty meets the 
temporary need while holding open the door to eventual agreement be- 
tween the former allies; that refusal on the part of Western states to 
conclude a peace treaty is a rejection of their obligations in international 
-law and in the treaties of alliance; that some treatizs have force beyond the 
circle of signatories, as when peace treaties establish frontier, economic 
and political changes, which third parties have to respect, and that this 
argues for conclusion of a treaty between the U.S.S.R. and the German 
Democratie Republic. 

Yankov is a strong pleader, but he omits consideration of the Western 
factors often presented in support of their position: the artificial di- 
vision of Germany which is a single nation; the maintenance of govern- 
ment in Kast Germany by the forces of the stata wishing to conclude a 
treaty with it; and the concrete political factors of inter-bloe relations 
without which the realities of international life cannot be understood. 

JOHN N. HAZARD 


Anuario Hispano-Luso-Americano de Derecho Internacional. Vol. II. 
(Saragossa: Editorial ‘‘E] Noticiero’’ S. A., 1963. pp. 457.) The first 
volume of this Yearbook was published in 1959, but great difficulties were 
subsequently encountered -which prevented continuation of publication as 
originally scheduled. Fortunately the second volume has now appeared in 
the same presentation. The first part is dedicated again to doctrine, consist- 
ing of a number of articles on problems of general international law, on Pan 
American topics, on the United Nations and on private international law, 
by scholars of many countries of the Hispanic world. The second part 
gives us again a rich review of the works on international law published in 
these last years in the twenty-three countries of the Spanish and Portu- 
guese languages. The third part contains the lists of the members and 
associates of the Institute, as well as the Proceedings and Resolutions 
of the Fourth Congress, held in October, 1962, at Bogota, and the 
report on the activities of the School of International Functionaries at 
Madrid. The Fifth Hispano-Luso-American Corgress was scheduled to 
meet in October, 1964, at San Salvador, and we should receive the third 
volume of this Annual in 1965. We present to zhe Institute and to the 
Anuario our best wishes for the future. 

JOSEF L. Kunz 


Los Tratados Internacionales. La Impertancic de la Nacionalidad de 
sus Destinarios. By Ezequiel Cabaleiro. (Madrid: Ediciones Rialp (for 
the Universidad Católica de Navarra), 1962. pp. 281.) The greater por- 
tion of this monograph on the importance of nationality in treaties dealing 
with private persons is consumed in rather inconclusive theoretical specu- 
lation and argument about the rôle of the individual in international law 
generally. Professor Cabaleiro (of the new Opus Dei university in 
Pamplona) examines, conscientiously and extensiv2ly, much of the leading 
= commentary in this field, including writers contrary to his own view. His 
is essentially a view, de lege ferenda, favoring international legal capacity 
for individuals. Being the citizen or subject of a certain state may be a 
condition of the enjoyment of rights under a treety. And states which 
confer legal capacity. on individuals only after and to the extent that 


1 See review in 57 A.J.L.L. 953-954 (1963). 
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such conventional norms have been ‘‘trarsformed’’ by domestic legislation 
disadvantage their nationals vis-à-vis nationals of countries which apply 
tr2aty norms as such. 

The author endeavors to describe accurately the prevailing situation in 
various kinds of states, ‘‘socialist’’ and ‘‘liberal,’’ but there is no adequate 
discussion of the problem for truly federal states. Although scattered 
within these chapters are interesting cases and reasoning (¢.g., pp. 174- 
184), the total unfortunately advances but little our understanding and 
analysis of these controversial problems. Perhaps this is because there is 
not much more one can say profitably at this time about, for instance, 
monism and dualism, or direct and indirect application of treaty pro- 
visions. In addition this reviewer finds insufficient fruitfulness, at least 
in this context, in some of the fine distinztions labored (¢.g., capacity and 
personality). 

On the other hand, Chapter VI (pp. 185-224), provides the reader 
with a straightforward and able critique af Spanish treaty law and Spanish 
‘‘mternational Constitutional Law.” There has been little objective expo- 
sition of the foreign relations law of post-Republie Spain.t Dr. Cabaleiro’s 
treatment, in spite of his ‘‘nationality’’ sheme, is general and instructive. 
Much needed, however, is some digest type of full compilation of Spanish 
international practice. 

This study is a serious, if not altogether realistic, tour de force, and an 
important example of the more enquiring and probing kind of writing 
now being published in Spain. 

Rosert D. Hayton 


Curso de Preparación para la Enseñanza sobre Naciones Unidas. In- 
stituto de Derecho Internacional, Facultad de Ciencias Eccnémicas, Com- 
erziales y Políticas, Universidad Nacional del Litoral. (Rosario, Argentina: 
1961. pp. 360.) The School of Economie, Commercial and Political Sci- 
ences of the Argentine National University of the Littoral has one of the 
oldest and most serious training programs in the Western Hemisphere in 
tha field of diplomacy. The rapid expansion of international organization 
and ‘‘conference diplomacy’’ in recent years caused the university authori- 
ties to institute a reappraisal of this program and to assess the national 
need for a citizenry informed about the affairs falling within the juris- 
dictions of international agencies. Among the first fruits of this re- 
examination was a special course (from May to October, 1961) for those 
called upon to instruct on the subject of international organization. The 
course was organized and conducted by the University’s Institute of Inter- 
national Law, under the able direction o Dr. Calixto Armas Barea, with 
assistance from UNESCO. The volume under review is a full printing of 
that course of instruction. The experiment at Rosario is evaluated as 
elearly successful and worthy of commendation. 

The lectures, as printed, include only a few bibliographical references, 
but should prove most useful to sister institutions in the process of organ- 
izing or revising their own special curricula in this field. The development 
and administration of the course is explained in some deteil (pp. 7-21). 
One wishes for the incorporation of mor3 application and demonstration, 
but this is a very important beginning in broadening the traditional treat- 
ment, too largely confined to static, juridical description. 

While the prasent publication reflects concern primarily for popular 


tCf. Garrido Falla, Tratado de Derecho Administrativo (Madrid, 1958); Gómez 
Antón, La Ley de Régimen Jurídico de la Administración del Estado (Madrid, 1959); 
Guaita, El Consejo de Ministros (Madrid, 1959). 


1965] BOOKS RECEIVED 199 


dissemination of knowledge about the principal international institutions, 
Rosario’s Institute of International Law has since undertaken an ad- 
vanced experiment more in line with its time-honored efforts to prepare 
individuals for more effective service in the Argentine foreign service and, 
now, as members of secretariats or commissions of international organiza- 
tions. It is hoped that this newest curriculum, with discussion of the 
management and intellectual problems involved, will also be made avail- 


able to the academic community in due course. 
Rosert D. Hayton 
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terials, American Society of International Law, 2223 Massachusetts Avenue, N. W., 
Washington, D. C. 20008. 
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UNITED NATIONS 
REPORT OF THE INTERNATIONAL LAW COMMISSION 


COVERING THE WORK OF ITS SIXTEENTH SESSION, MAY 11-JULY 24, 1964* 


CHAPTER I 
ORGANIZATION OF THE SESSION 


1. The International Law Commission, established in pursuance of Gen- 
eral Assembly Resolution 174 (II) of 21 November 1947, and in accordance - 
with its Statute annexed thereto, as subsequently amended, held its 


* U.N. Doe. No. A/CN.4/173 (1964). The title page of the document carries the 
erroneous date of ‘‘11 May—24 July 1963.’’ Because of the length of this document, 
only p. 1-49, containing Ch. I and Ch. II, Sec. I: Application and Effects of Treaties, 
are reproduced in this issue. The remainder of the Report, consisting of Chs. IT, Sec. 
II: Modification of Treaties, III (Special Missions), IV (Programme of Work and 
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Sixteenth Session at the European Office of the United Nations, Geneva. 
The session had been scheduled to last 2rom 11 May to 17 July and was 
extended to 24 July by a decision adopted by the Commission at its 728th 
meeting of 21 May 1964. The work of the Commission during this session 
is described in this report. Chapter II of the report contains 19 articles 
on the application, effects, modification and interpretation of treaties. 
Chapter III contains 16 articles on the topic of special missions. Chapter 
IV relates to the programme of work and organization of future sessions 
of the Commission. Chapter V deals with a number of administrative 
and other questions. 


A. MEMBERSHIP AND ATTENDANCE 


2. The Commission consists of the following members: 


- Name Nationality 
Mr. Roberto Ago Italy 
Mr. Gilberto Amrapo Brazil 
Mr. Milan Barros Yugoslavia 
Mr. Herbert W. Briaas United States of America 
Mr. Marcel Capreux Canada 
Mr. Erik CASTRÉN Finland 
Mr. Abdullah EL-ERIAN ‘United Arab Republie 
Mr. Taslim O. ELIAS Nigeria 
Mr. Eduardo JIMÉNEZ DE ARtcHAGA Uruguay 
Mr. Victor KANGA Cameroon 
Mr. Manfred Lacus Poland 
Mr. Lru Chieh China 
Mr. Antonio de Luna Svain 
Mr. Radhabinod Pau India 
Mr. Angel M. PAREDES Ecuador 
Mr. Obed PEssou Dahomey 
Mr. Paul REUTER France 
Mr. Shabtai ROSENNE Israel 
Mr. José Maria Rupa Argentina 
Mr, Abdul Hakim TABI Afghanistan 
Mr. Senjin TsuRUOKA Japan 


Mr. Grigory I. TUNKIN 
Mr. Alfred VERDROSS 
Sir Humphrey Waupock 


Mr. Mustafa Kamil YassrEn 


Union of Soviet Socialist Republics 

Austria 

United Kingdom of Great Britain 
and Northern Ireland 

Iraq 





Organization of Future Sessions) and V (pp. 50 et seg.), will be reproduced in the 
April, 1965, issue of the JOURNAL. 

For reports of the International Law Commission covering its previous sessions, see 
Supplements to this JOURNAL, Vol. 44 (1950), >p. 1, 105; Vol. 45 (1951), p. 103; Vol. 
47 (1953), p. 1; Vol. 48 (1954), p. 1; Vol. 43 (1955), p. 1; and Official Documents, 
Vol. 50 (1956), p. 190; Vol. 51 (1957), p. 154; Vol. 52 (1958), p. 177; Vol. 53 
(1959), p. 230; Vol. 54 (1960), p. 229; Vol. 55 (1961), p. 228; Vol. 56 (1962), p. 
268; Vol. 57 (1963), p. 190; Vol. 58 (1964), p. 241. 
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8. On 12 May 1964, the Commission elected Mr. Paul Reuter (France) 
and Mr. José Maria Ruda (Argentina) to fill the vacancies which had 
arisen in consequence of the election of Mr. André Gros (France) and Mr. 
Luis Padilla Nervo (Mexico) as judges of the International Court of 
Justice. 


B. OFFICERS 


4. At its 722nd meeting, held on 11 May 1964, the Commission elected 
the following officers: ` 


Chairman: Mr. Roberto Ago 

First Vice-Chairman: Mr. Herbert W. Briggs 
Second Vice-Chairman: Mr. Grigory I. Tunkin 
Rapporteur: - Mr. Mustafa Kamil Yasseen 


5. At its 727th session, held on 20 May 1964, the Commission appointed 
a Drafting Committee composed as follows: Chairman: Mr. Herbert W. 
Briggs; Members: Mr. Taslim O. Elias, Mr. Eduardo Jiménez de Aréchaga, 
Mr. Antonio de Luna, Mr. Paul Reuter, Mr. Shabtai Rosenne, Mr. Grigory 
I. Tunkin, Sir Humphrey Waldock and Mr. Mustafa Kamil Yasseen. 
Mr. Milan Bartoš took part in the Committee’s work as a Special Rap- 
porteur on special missions when the articles relating to that topie were 
considered. In addition, the Commission, at its 762nd meeting held on 
9 July, appointed Mr. Obed Pessou as a member of the Committee. At 
its 727th meeting, the Commission also decided to request the Drafting 
Committee to assume responsibility for the preparation of the Spanish 
texts of the draft articles, in addition to the English and French texts. 

6. The Secretary-General of the United Nations attended the 767th 
meeting, held on 15 July 1964. The Chairman of the Commission and the 
Secretary-General made statements on that occasion. 

7. The Chairman stressed that at the time the United Nations was 
founded no one could have realized the extent and the urgency which the 
task of the International Law Commission, established under Article 13 
of the Charter, would have in the future. However, a great revolution 
was now taking place in the world society under the auspices and with the 
encouragement of the United Nations which had given independence to a 
great number of states. That event had thrust into the foreground the 
pressing need for codification and evolution of the law of the community 
of states. The Commission was devoting itsel? to the revision, clarification 
and codification of the main topics of international law, where principles 
demanded to be restated on the basis of the widest possible agreement of 
states and on a sound, scientific foundation, in matters like the law of 
treaties and state responsibility. The Chairman expressed his conviction 
that should the Commission complete its ambitious programme, and if the 
states consummated this work in diplomatic conferences, progress without 
precedent since the time of Grotius would have been achieved. 

8. The Secretary-General, in reply to the Chairman of the International 
Law Commission, stated that from all available accounts the Commission’s 
work was quite impressive. He stressed that one of the basic principles 
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of the Charter was that all Member States should practise tolerance, live 
a3 good neighbours and unite towards the achievement of common ob- 
jectives. He felt confident that the founding fathers of the Charter had ` 
in mind the harmonizing of all United Nations activities—political, eco- 
nomic, social and legal. 

9. Mr. Constantine A. Stavropoulos, Legal Counsel, attended the 7 60th 
meeting, held on 7 July 1964. Mr. Yuen-li Liang, Director of the Codifica- 
tion Division of the Offce of Legal Affairs, represented the Secretary- 
General and acted as a Secretary to the Commission. 


0. AGENDA 


10. The Commission adopted an agenda for the Sixteenth Session con- 
s-sting of the following items: 


1. Filling of casual vacancies in the Commission (Article 11 of the 
Statute) 

. Question of the continuation of the present session 

. Law of treaties 

. Special missions 

. Relations between states and inter-governmental organizations 

. Question of the organization of future sessions - 

. Date and place of the Seventeenth Session 

. Co-operation with other bodies 

. Other business 


mo oO Mm or P CO bo 


11. In the course of the session, the Commission held 53 public meetings 
and four private meetings. In addition the Drafting Committee held ten 
meetings. The Commission considered all the items on its agenda. 


CHAPTER II 
LAW OF TREATIES 


A. INTRODUCTION 
= SUMMARY OF THE COMMISSION’S PROCEEDINGS 


12. At its Fourteenth and Fifteenth Sessions the Commission pro- 
visionally adopted Parts I (Articles 1-29) * and II (Articles 30-54) ** of 
ics draft articles on the law of treaties, consisting respectively of twenty- 
nine articles on the conclusion, entry into force and registration of treaties 
and twenty-five articles on the invalidity and termination of treaties. In 
adopting Parts I and II the Commission decided, in accordance with 
Articles 16 and 21 of its Statute, to submit them, through the Secretary- 
teneral, to governments for their observations. At its Fifteenth Session 
the Commission decided to continue its study of the law of treaties at its 
rext session, to give the topic priority, and to take up at that session the 
cuestions of the application, interpretation and effects of treaties. 

13. At the present session of the Commission, the Special Rapporteur 
accordingly submitted a report (A/CN.4/167 and Add. 1-3) on the ap- 


* Reprinted in 57 A.J.LL. 197 (1953). ** Reprinted in 58 ibid. 245 (1964). 
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.plication, effects, revision and interpretation of treaties. The Commission 
considered that report at its 726th—755th, 759th-760th, 764th-767th and 
770th meetings and adopted a provisional draft of articles upon the topics 
mentioned, which is reproduced in the present chapter togethér with com- 
mentaries upon the articles. These articles (Articles 55-73) constitute 
Part I[[—the final part—of the Commission’s draft on the law of 
treaties. . 

14. The modification and the interpretation of treaties are topics which 
have not been the subject of reports by any of the Commission’s three 
previous Special Rapporteurs on the law of treaties. The topic of the 
application and effects of treaties, on the other hand, was the subject of a 
study by Sir Gerald Fitzmaurice in his fourth and fifth reports in 1959 
and 1960.1. The Commission duly took these reports into account at the 
present session. 

15. As stated in paragraph 18 of its report for 1962? and repeated in 
paragraph 12 of its report for 1963,° the Commission will at a later stage 
consider whether the three Parts on the law of treaties should be amalga- 
mated to form a single draft convention or whether the codification of the 
law of treaties should take the form of a series of related conventions. 
In accordance with its decisions at its two previous sessions, the Commis- 
sion has provisionally prepared the present draft in the form of a third 
group of articles closely related to Parts I and II which have already 
been transmitted to governments for their observations. The present 
draft has therefore been designated ‘*‘The Law of Treaties—Part II.” 
At the same time, following its decision at its previous session, and without 
thereby prejudging in any way its decision concerning the form in which 
its work on the law of treaties should ultimately be presented, the articles 
in Part III have been numbered consecutively after the last article of 
Part II—the first article being numbered 55. The Commission now in- 
tends, at its session in 1965, to commence its re-examination of all the 
draft articles in the light of the observations to be received from govern- 
ments. In the course of the present session the Commission has noted that 
apart from any matters of substance that may be raised in the future, 
certain of the articles already provisionally adopted require further con- 
sideration in order to ensure their proper co-ordination with other articles. 
It has also noted that, while the juxtaposition of some topics had been 
convenient for purposes of study, it may not necessarily be appropriate 
in the final arrangement of the draft articles, and that in consequence 
some re-adjustment of the material in the different Parts and Sections of 
the draft may be found to be desirable. At the same time, it recognised 
that special attention will have to be given to ensuring as full consistency 
as is possible in the use of terminclogy in the final drafts. 


1 Yearbook of the International Law Commission, 1959, Vol. IT, p. 37, and 1960, Vol. 
IT, p. 69. 


2 Official Records of the General Assembly, 17th Sess, Supp. No. 9 (A/5209 and 
Corr. 1). 


3 Official Records of the General Assembly, 18th Sess., Supp. No. 9 (A/55(9). 
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16. In accordance with Articles 16 and 21 of its Statute, the Commis- 
sion decided to transmit its draft concerning the Effects, Application, 
Modification and Interpretation of Treaties, through the Secretary-Gen- 
eral, to governments for their cbservations. The Commission, in this con- 
nexion, wishes to recall its decision of 1958 + that the Commission should 
prepare its final draft only at the second session following that in which 
its first draft had been prepared. However it expresses its hope that 
th2 observations of governments on Part III of the law of treaties may be 
available to it before the commencement of its Eighteenth Session in 1966. 


THE SCOPE OF THE PRESENT GROUP OF DRAFT ARTICLES 


17. The present group of draft articles covers the broad topics of the 
application, effects, modification and interpretation of treaties. Follow- 
ing the decision of the Commission in 1963 to postpone consideration of 
the question of conflicts between treaties until its Sixteenth Session, the 
Commission has now re-examined that question, which it found to be 
closely connected above all with the rules concerning the modification and 
interpretation of treaties. It has therefore included an article—Article 
68—on that matter in the present group of draft articles. At the same 
time the Commission reaffirmed its provisional decision of 19638, referred 
to in paragraph 2 of the commentary to Article 41, to retain Article 41 for 
tha time being in Part II. 

18. The matters dealt with in Part III have a certain connexion with 
two topics which are to be the subject of separate studies by the Commis- 
sion and which were, in 1963, assigned to two other Special Rapporteurs, 
namely, state responsibility, and succession of states and governments. 
In the case of the responsibility of states, the Commission considered how 
far it should formulate provisions regarding the legal liability arising _ 
from a failure to perform treaty obligations. This question involves not- 
only the general principles governing the reparation to be made for a 
breach of a treaty, but also the grounds that may be invoked in justifica- 
tion for the non-performance of a treaty. The Commission decided to ex- 
clude from its codification of the law of treaties matters related to the 
tobie of state responsibility, and to take them up when it comes to deal 
with that topic itself. In the case of succession of states and governments, 
the question was whether this topic should or should not be dealt with in 
connexion with the territorial scope of treaties and with the effects of 
treaties on third states. The Commission decided that this question should 
be left aside from the present group of draft articles. The Commission, as 
al-eady indicated in the decision recorded in paragraph 58 of its report for 
1963, intends to study the question on the basis of a report to be submitted 
by the Special Rapporteur on the topic of Succession of States and Govern- 
ments. 


+ Official Records of the General Assembly, 13th Sess., Supp. No. 9 (A/3859), 
pars. 60-61. 

5 However, a specific reservation on this matter is included in Art. 63, par. 5, for the 
reesons given in the commentary to that article. 
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19. In examining the question of the territor.al application of treaties, 
the Commission considered whether it should melude provisions dealing 
with the possibility of the extension of a treaty to the territory of a third 
state with its authorization. The Commission ecncluded that although in- 
stances of these practices are found, they are rare, and turn upon special 
circumstances, so that particular treatment of them in the form of draft 
articles in Part III would not be warranted. 

20. The Commission also considered whether i: should include an article 
covering the making of treaties by one state on behalf of another or by 
an international organization on behalf of a member state. As to the 
latter type of case, some members felt that it was too closely connected 
with the general problem of the relations between an international organi- 
zation and its member states to be dealt with ecnveniently as part of the 
general law of treaties. Other members took the view that cases-—and these 
are found in practice—where an international organization enters Into a 
treaty not simply on its own behal? but in the name of its members may 
constitute the latter actual parties to the treaty and should therefore be cov- 
ered in the general law of treaties. As to the former type of case—where 
one state authorizes another to conclude a treaty in its name and thereby 
make it a party to the treaty—some members noted that, although instances 
occurred, they were infrequent, and these members felt hesitation about 
including specific provisions to cover this practize from the point of view 
of the principle of the equality and independence of states. Other mem- 
bers pointed out that the practice, if not extansive, has a certain im- 
portance with regard to economic unions, such as the Belgo-Luxembourg 
Economie Union, where treaties may be concluded by one state on behalf 
of the Union. These members also felt that the sxpanding diplomatic and 
commercial activity of states and the variety of <heir associations with one 
another might lead to an increase in cases of this type, and that it was, on 
the whole, desirable to provide for them in the draft articles. The Commis- 
sion decided that, in any event, the question really belonged to Part I of the 
draft articles since it concerned the conclusion rather than the application 
of treaties. It therefore postponed its decision regarding the inclusion 
of an article on this question until its next session when it intends to 
re-examine its draft of Part I. 

21. In examining the question of treaties and third states, the Commis- 
sion considered a proposal that it should include a provision formally 
reserving from the operation of Articles 58 tc 61 the so-called ‘‘most- 
favoured-nation clause.” In support of this view it was urged that the 
broad and general terms in which those articles had been provisionally 
adopted might blur the distinction between provisions in favour of third 
states and the operation of the most-favoured-nation clause, a matter that 
might be of particular importance in connexion with Article 61, dealing 
with the revocation or amendment of provisions regarding obligations or 
rights of states not parties to treaties. The Ccmmission, however, while 
recognizing the importance of not prejudicing in any way the operation 
of most-favoured-nation clauses, did not consider that these clauses are 


210 THE AMERICAN JOURNAL OF INTERNATIONAL LAW [Vol. 59 


in any way touched by Articles 58 to 61 and for that reason decided that 
there was no need to include a saving clause of the kind proposed. In 
regard to most-favoured-nation clauses in general, the Commission did not 
think it advisable to deal with them in the present codification of the 
general law of treaties, although it felt that they might at some future 
time appropriately form the subject of a special study. 

22. The Commission also considered the application of treaties providing 
for obligations or rights to be performed or enjoyed by individuals. Some 
members of the Commission desired to see a provision on that question 
included in the present group of draft articles, but other members con- 
sidered that such a provision would go beyond the present scope of the 
law of treaties, and in view of the division of opinion the Special Rapporteur 
withdrew the proposal. . 

23. The draft articles have provisionaliy been arranged in three sections 
covering: (i) the application and effects of treaties, (ii) the modification 
of treaties, and (iii) the interpretation of treaties. The definitions con- 
tained in Article 1 of Part I are applicatle also to Part IIT and it was not 
found necessary to add any further detinitions for the purposes of this 
Part. The articles formulated by the Commission in this Part, as in Parts 
I and II, contain elements of progressive development as well as of 
codification of the law. 

24. The text of draft Articles 55-73 and the commentaries as adopted 
by the Commission on the proposal of the Special Rapporteur are repro- 
duced below. 


B. DRAFT ARTICLES ON THE LAW OF TREATIES 

. PART II 

APPLICATION, EFFECTS, MODIFICATION AND INTERPRETATION OF TREATIES 

SECTION I: THE APPLICATION AND EFFECTS OF TREATIES 
ARTICLE 55 
Pacta sunt servanda 
A treaty in force is binding upon the parties to it and must be per- 
formed by them in good faith. 

Commentary 


(1) Pacta sunt servanda *—the rule that treaties are binding on the 
parties and must be performed in good faith—is the fundamental principle 
of the law of treaties. Its importance is emphasized by the fact that it is 


8 See the full discussion of the principle pacta sunt servanda in the commentary to 
Art. 20 of Harvard Law School, Research in International Law, Part ITI, Law of 
Treaties, American Journal of International Law, Vol. 39 (1935), Supp. No. 4, p. 977; 
J. L. Kunz, ‘‘The Meaning and the Range of the Norm Pacta Sunt Servanda,’’ 
American Journal of International Law, Vol. 39 (1945), pp. 180-197; ©. Rousseau, 
Principes généraux du droit international pubħe (1944), pp. 355-364. 
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enshrined in the preamble to the Charter of ihe United Nations. So far as 
the obligations of the Charter itself are concerned, paragraph 2 of Article 
2 expressly provides that Members are to ‘‘fulfil in good faith the obliga- 
tions assumed by them in accordance with tne present Charter.’’ 

(2) There is much authority in the jurisprudence of international 
tribunals for the proposition that in the present context the principle of 
good faith is a legal principle which forms an integral part of the rule 
pacta sunt servanda.” In its opinion on the Admission of a State to the 
United Nations (Charter, Art. 4),8 the International Court of Justice, 
without referring to paragraph 2 of Article 2, said that the conditions for 
admission laid down in Article 4 did not prevent a Member from taking 
into account in voting ‘‘any factor which it is possible reasonably and in 
good faith to connect with the conditions laid down in that Article.’’ 
Again, speaking of certain valuations to be made under Articles 95 and 96 
of the Act of Algeciras, the Court said in the Case concerning Rights of 
Nationals of the United States of America in Morocco (Judgement of 27 
August 1952):° ‘‘The power of making the valuation rests with the 
Customs authorities, but it is a power which must be exercised reasonably 
and in good faith.’’ Similarly, the Permanent Court of International 
Justice, in applying treaty clauses prohibiting discrimination against 
minorities, insisted in a number of cases *° that the clauses must be so ap- 
plied as to ensure the absence of discrimination in fact as well as in law; 
in other words, the obligation must not be evaded by a merely literal ap- 
pheation of the clauses. Numerous precedents could also be found in the 
jurisprudence of arbitral tribunals. To give only one example, in the 
North Atlantic Coast Fisheries Arbitration the Tribunal, dealing with 
Great Britain’s right to regulate fisheries in Canadian waters in which sne 
had granted certain fishing rights to United States nationals by the Treaty 
of Ghent, said: 


“ . . from the Treaty results an obligatory relation whereby the right 
of Great Britain to exercise its right o sovereignty by making regu- 
lations is limited to such regulations as are made in good faith, and 
are not in violation of the Treaty.’’ 1t 


(3) Accordingly, the article provides that ‘‘a tr2aty in force is binding 
upon the parties to it and must be performed by them in good faith.’’ 
Some members hesitated to include the words ‘‘in force’’ as possibly lend- 
ing themselves to interpretations which might weaken the clear statement 
of the rule. Other members, however, considered that the words give ex- 
pression to an element which forms part of the rule and that, having regard 
to other provisions of the draft articles, it was necessary on logical grounds 


7 See especially Bin Cheng, General Principles of Law (1953), Ch. ITI. 

8 I.C.J. Reports 1948, p. 63. 9 I.C.J. Reports 1952, p. 212. 

10 #.g., Treatment of Polish Nationals and other persons of Polish origin or speech 
in the Danzig territory, P.C.I.J. (1932), Series A/B, No. 44, p. 28; Minority Schools 
in Albania, P.C.I.J. (1935), Series A/B, No. 64, pp. 19-20. 

11 Reports of International Arbitral Awards, Vol. XI, >. 188. The Tribunal also 
referred expressly to ‘‘the principle of international law that treaty obligations are to 
be executed in perfeet good faith.’’ 
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to include them. The Commission had adopted a number of articles which 
dealt with the entry into force of treatizs, with cases of provisional entry 
into force, with certain obligations resting upon the contracting states 
prior to entry into force, with the nullity of treaties and with their termi- 
nation. Consequently, from a drafting point of view, it seemed necessary 
to specify that it is treaties in force in accordance with the provisions of 
the present articles to which the pacta sunt servanda rule applies. 

(4) Some members felt that there might be advantage in also stating 
that a party must abstain from acts calenlated to frustrate the objects and 
purposes of the treaty. The Commission, however, considered that this 
was implicit in the obligation to perform the treaty in good faith and that 
the rule should be stated in as positive and simple a form as possible. 


ARTICLE 56 
Application of a treaty in point of time 


1. The provisions of a treaty do not apply to a party in relation to any 
fact or act which took place or any situation which ceased to exist before 
the date of entry into force of the treaty with respect to that party, unless 
the contrary appears from the treaty. 

2. Subject to Article 53, the provisions of a treaty do not apply to a 
party in relation to any fact or act which takes place or any situation 
which exists after the treaty has ceased to be in force with respect to 
that party, unless the treaty otherwise provides. 


Commentary 


(1) The present article concerns the tamporal scope of the provisions of 
a treaty. It is implicit in the very concept of a treaty’s being in force 
that it should govern the relations of th: parties with respect to all facts, 
acts or situations which occur or arise during the period while it is in force 
and which fall within its provisions. Eut it is a question as to whether 
and to what extent a treaty may apply to facts, acts or situations which 
oveurred or arose before it came into fcree or occur or arise after it has 
terminated. 

(2) Prior facts, acts or situations. There is nothing to prevent the 
parties from giving a treaty, or some of its provisions, retroactive effects 
if they think fit. It is essentially a question of their intention. The gen- 
eral rule, however, is that a treaty is not to be regarded as intended to 
have retroactive effects unless such an intention is expressed in the treaty 
or is clearly to be implied from its terms. This rule was endorsed and 
aeted upon by the International Court of Justice in the Ambattelos case 
(jurisdiction), where the Greek Government contended thai under a treaty 
of 1926 it was entitled to present a claim based on acts which had taken 
place in 1922 and 1923. Recognizing that its argument ran counter to the 
general principle that a treaty does not have retroactive effects, that gov- 


12 Judgement of 1 July 1952; I.C.J. Reports 1952, p. 40. 
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ernment sought to justify its contention as a special case by arguing that 
during the years 1922 and 1923 an earlier treaty of 1886 had been in force 
between the parties containing provisions similar to those of the 1926 
Treaty. This argument was rejected by the Court, which said: 


‘To accept this theory would mean giving retroactive effect to 
Article 29 of the Treaty of 1926, whereas Article 32 of this Treaty 
states that the Treaty, which must mean all the provisions of the 
Treaty, shall come into force immediately upon ratification. Such a 
conclusion might have been rebutted if there had been any special 
clause or any special object necessitating retroactive interpretation. 
There is no such clause or object in the present case. It is therefore 
impossible to hold that any of its provisions must be deemed to have 
been in foree earlier.’’ 


ee 


A good example of a treaty having such a ‘‘special clause’’ or ‘‘special 
object’’ necessitating retroactive interpretation is to be found in the 
Mavrommatis Palestine Concessions case? The United Kingdom con- 
tested the Court's jurisdiction on the ground, inter alia, that the acts 
complained of had taken place before Protocol XII to the ey, of 
Lausanne had come into force, but the Court said: 


“Protocol XII was drawn up in order to fix the conditions govern- 
ing the recognition and treatment by the contracting Parties of certain 
concessions granted by the Ottoman authorities before the conclusion 
of the Protocol. An essential characteristic therefore of Protocol XII 
is that its effects extend to legal situations dating from a time previous 
to its own .existence. If provision were not made in the clauses of 
the Protocol for the protection of the rights recognized therein as 
against infringements before the coming into force of that instrument, 
the Protocol would be ineffective as regards the very period at which 
the rights in question are mest in need of protection. The Court 
therefore considers that the Protocol guarantees the rights recognized 
in it against any violation regardless of the date at which it may have 
taken place.’’ 


(3) The non-retroactivity principle has come under consideration in 
international tribunals most frequently in connexion with jurisdictional 
clauses providing for the submission to an international tribunal of ‘‘dis- 
putes,’’ or specified. categories of ‘‘disputes,’’ between the parties. Then 
the word ‘‘disputes’’ is apt to cover any dispute which exists between the 
parties after the coming into force of the treaty. It matters not either 
that the dispute concerns events which took place prior to that date or that 
the dispute itself arose prior to it; for the parties have agreed to submit 
to arbitration or judicial settlement all their existing disputes without 
qualification. The Permanent Court said in the Mavrommatis Palestine 
Concessions case: 14 , 


18 P.C.LJ. (1924), Series A, No. 2, p. 34. 

14 P.C.I.J. (1924), Series A, No. 2, p. 35; ef. the Phcsphates in Morocco case, 
P.C.I.J. (1938), Series A/B, No. 74, p. 24. The application of the different forms of 
clause limiting ratione temporis the aceeptance of the jurisdiction of international 
tribunals has not been free from difficulty, and the case law of the Permanent Court 
of International Justice and the International Court of Justice now contains a quite 
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‘‘The Court is of opinion that, in cases of doubt, jurisdiction based 
on an international agrzement embraces all disputes referred to it 
after its establishment. . . . The reservation made in many arbitration 
treaties regarding disputes arising out of events previous to the con- 
clusion of the treaty se2ms to prove the necessity for an explicit 
limitation of jurisdiction and, consequently, the correctness of the 
rule of interpretation enunciated above.”’ 


When a jurisdictional clause is attached to the substantive clauses of a 
treaty as a means of securing their due application, the non-retroactivity 
principle may operate indirectly to limit ratione temporis the application 
cf the jurisdictional clause. Thus in numerous cases und2r the European 
Convention for the Protection of Human Rights and Fundamental Free- 
“ doms the European Commission of Human Rights has held that it is 

Incompetent to entertain complaints regarding alleged violations of human 
-rights said to have occurred prior to the entry into force of the Conven- 
tion with respect to the state in questicn.15 

(4) If, however, a fact, att or situation which first occurred or arose 
prior to the entry into force of a treaty continues to occur or exist after 
the treaty has come into forze it will be caught by the provisions of the 
treaty. The non-retroactivity principle cannot be infringed by applying a 
treaty to matters that occur.or exist when the treaty is in force, even 
if they first began at an earlier date. Thus, while the European Com- 
mission of-Human Rights has not considered itself competent to inquire 
into the propriety of legislative, administrative or judicial acts completed 
and made final before the entry into force of the European Convention, 
it has assumed jurisdiction where there were fresh proceedings or recur- 
zing applications of those acts after the Convention was in force.*® 

(5) Paragraph 1 of the article accordingly sżates. that the ‘‘provisions 
of a treaty do not apply to a party in relation to any fact or act which 
took place or any situation which ceased to exist before the date of entry 
into force of the treaty with respect zo that party, unlzss the contrary 
appears from the treaty.” In other words, the treaty will not apply to 
“acts or acts which are completed or to situations which Lave ceased (and 
do not recur) before the treaty comes into force. The more general 
Dhrase ‘‘unless the contrary appears from the treaty’’ is used in preference 
=o ‘‘unless the treaty otherwise provides’’ in order to allow for cases where 
she very nature of the treaty indicates that it is intended to have certain 
~etroactive effects. 


extensive jurisprudence on the matter. Important though this jurisprudence is in regard 
to the Court’s jurisdiction, it conearns the application of particular treaty clauses, and 
the Commission does not consider that it calls for detailed examination in the context 
of the general law of treaties. 

15 See Yearbook of the European Conventior of Human Rights (1955-7), pp. 153-9; 
“1958-9), pp. 214, 376, 382, 407, 412, 492-4; (1960), pp. 222, 280, 444; and (1961), 
pp. 128, 182-45, 240, 325. 

16 Case of De Becker, see Yearbook of the European Convention of Human Rights 
‘1958-9), pp. 280-5; Application No. 655/59, Yearbook of the European Convention 
of Human Rights (1960), p. 284. 
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(6) Subsequent facts, acts or situations. After its termination a treaty — 
ex hypothesi does not operate upon any fact or act which then occurs or 
any situation which then arises or exists; nor is a fact, act or situation 
which then occurs or exists brought within the treaty merely because it is a 
recurrence or continuation of one which occurred or existed during the pe- 
riod while the treaty was in force. Moreover, it is only in rare cases, such as 
Article XIX of the Convention on the Liability of the Operators of Nuclear 
Ships, that a provision is expressed to be applicable after the termination of 
the treaty. On the other hand, the treaty continues to have effects for the 
purpose of determining the legality or illegality of any act done while the 
treaty was in force or of any situation resulting from its application; in 
other words, rights acquired under the treaty, whether in consequence 
of its performance or its breach, do not lapse on its termination. This 
aspect of the matter 1s covered in Article 58 which deals with the legal 
consequences of the termination of a treaty.** 

(7) Paragraph 2 of the present article accordingly provides that ‘‘sub- 
ject to Article 53, the provisions of a treaty do not apply to a party 
in relation to any fact or act which takes place or any situation which 
exists after the treaty has ceased to be in force with respect to that party, 
unless the treaty otherwise provides.’’ In re-examining Article 53 in con- 
nexion with the drafting of the presant article, the Commission noted that 
its wording might need some adjustment in order to take account of ac- 
quired rights resulting from the illegality of acts done while the treaty 
was in force. 


ARTICLE 57 
The territorial scope of a treaty 


The. scope of application of a treaty extends to the entire territory of 
each party, unless the contrary appears from the treaty. 


Commentary 


(1) Certain types of treaty, by reason of their subject matter, are 
hardly susceptible of territorial application in the ordinary sense. Most 
treaties, however, have their effect territorially and a question may then 
arise as to what is their precise territorial scope. In some cases the pro- 
visions of the treaty expressly relate to a particular territory or area, 
for example the Treaty of 21 October 1920 recognizing the sovereignty 
of Norway over Spitzbergen 1° and the Antarctic Treaty of 1 December 


17 Thus, in the case concerning the Nortaern Cameroons (1.C.J. Reports 1963, p. 15), 
the International Court assumed that a state remains responsible after the termination 
of a treaty for any breach that may have occurred while it was in force. However, no 
reparation was claimed in that case and, owing to the special circumstances, the Court 
declined, after the termination of the Trusteeship Agreement, to adjudicate upon the 
question whether or not it had been infrixged. 

18 Official Records of the General Assembly, 18th Sess., Supp. No. 9 (A/5509), p. 28. 

19 League of Nations Treaty Series, Vol. II, p. 8. 
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1959.2° In other cases, the terms of the treaty indicate that it relates 
to particular areas. Certain United Kingdom treaties dealing with do- 
mestie matters are expressly limited to Great Britain and Northern Ireland 
and do not relate to the Channel Islands and the Isle of Man.** So, too, 
after the creation of the United Arab Republic certain treaties were con- 
eluded by it whose scope was limited territorially to one part of the Re- 
public. Again, states whose territory includes a free zone may find it 
necessary to except this zone from the scope of a commercial treaty. An- 
other example is a boundary treaty which applies to particular areas and 
regulates problems arising from mixed populations, such as the languages 
used for official purposes. On the other hand, many treaties, which are 
applicable territorially, contain no indication of any restriction of their 
territorial scope, for example treaties of extradition or for the execution 
of judgments. 

(2) The Commission considers that the territorial scope of a treaty de- 
pends on the intention of the parties and that it is only necessary in the 
present articles to formulate the general rule which should apply in the 
absence of any specific provision or indication in the treaty as to its terri- 
torial scope. State practice, the jurisprudence of international tribunals 
and the writings of jurists appear to support the view that a treaty is 
to be presumed to apply to all the terricory of each party unless a contrary 
intention appears from the treaty.2? Accordingly, it is this rule which 
is formulated in the present article. 

(3) The term ‘“‘the entire territory of each party’’ is a comprehensive 
term designed to embrace all the land and appurtenant territorial waters 
and air space which constitute the territory of the state. The Commission 
preferred this term to the term ‘‘all the territory or territories for which 
the parties are internationally responsible,’? which is found in some 
recent multilateral conventions. It desired to avoid the nuances and 
controversy arising from the association of the latter term with the so- 
called ‘‘colonial clause.” It held that its task in codifying the modern 
law of treaties should be confined to formulating the general rule regard- 
ing the territorial scope of a treaty. 

(4) The point was made during the discussion that the territorial scope 
of a treaty may be affected by questions of state succession. The Com- 


20 United Nations Treaty Series, Vol. 402, p 71. 

21 E.g., the Agreement between the Government of Great Britain and Northern Ireland 
and the USSR on Relations in the Scientifiz, Technological, Educational and Social 
Fields 1963-5 (United Kingdom Treaty Serizs No. 42 of 1963); Convention of 1961 
between Austria and Great Britain for the Reciprocal Recognition and Enforcement 
of Foreign Judgments defines the UK as comprising England and Wales, Scotland and 
Northern Ireland (United Kingdom Treaty Series No. 70 of 1962). 

22See Lord McNair, Law of Treaties (1961), pp. 116-7; S. Rosenne, ‘‘ United 
Nations Treaty Praetice,’’? Recueil des Cours ce l’Académie de droit international, Vol. 86 
(1954), pp. 374-5; Summary of Practice of the Secretary-General as depositary of 
Multilateral Agreements (ST/LEG/7), pars. 102-3; Succession of States in relation 
to General Multilateral Treaties of which the deeretary-General is Depositary (A/CN.4/ 
150), pars. 73-4 and 138 (Yearbook of the International Law Commission, 1962, Vol. 
TI, pp. 115, 123). 
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mission, as already indicated in paragraph 18 above, decided that this 
aspect of the territorial scope of treaties should be examined in connexion 
with its study of the topic of succession of states and governments. 


ARTICLE 58 
General rule limiting the effects of treaties to the parties 


A treaty applies only between the parties and neither imposes any 
obligations nor confers any rights upon a state not party to it without 
its consent. 


Commentary 


(1) There appears to be almost universal agreement that the rule laid 
down in this article—that a treaty applies only between the parties—is the 
fundamental rule governing the effect of a treaty upon states not 
parties.’ It appears originally to have been derived from Roman law 
in the form of the well-known maxim pacta tertiis nec nocent nec prosunt 
agreements neither impose obligations nor confer benefits upon third 
parties. In international law, however, the justification for the rule does 
not rest simply on this general concept of the law of contract but on the 
sovereignty and independence of states. There is abundant evidence of 
the recognition of the rule in state practice and in the decisions of inter- 
national tribunals, as well as in the writings of jurists. In the Case 
concerning certam German wnterests in Polish Upper Silesia** the 
Permanent Court said that ‘‘A treaty only creates law as between the 
States which are parties to it; in case of doubt, no rights can be deduced 
from it in favour of third States.’’ 

(2) Obligations. International tribunals have been firm in laying down 
that in principle treaties, whether bilateral or multilateral, neither impose 
any obligation on states which are not parties to them nor modify in any 
way their legal rights without their consent. In the Island of Palmas 
case,” for example, dealing with a supposed recognition of Spain’s title 
to the island in treaties concluded by that country with other states, Judge 
Huber said: ‘It appears further to be evident that Treaties concluded 
by Spain with third Powers recognizing her sovereignty over the ‘Philip- 
pines’ could not be binding upon the Netherlands... .’’?® In another 
passage he said:?* ‘‘.. . whatever may be the right construction of a 
treaty, it cannot be interpreted as disposing of the rights of independent 
third Powers”; and in the third passage? he emphasized that ‘‘. . . the 


23 Professor G. Scelle, stressing the difference in character between treaties and 
private law contracts, went so far as to object to the application between states of 
the principle pacta tertiis nec nocent nec prosunt, a principle devised for the private 
law contractual relations of individuals (Précis de droit des gens (1934), Vol. II, pp. 
345-6 and 367-8). But he is alone in disputing the validity in international law of the 
pacta tertiis principle as a general principle of the law of treaties. 

24 P.C.I.J. (1926), Series A, No. 7, p. 29. 

25 Reports of International Arbitral Awards, Vol. IT, p. 831. 

26 Ibid., p. 850. 27 Ibid., p. 842. 

28 Ibid., p. 870. 
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inchoate title of the Netherlands could not have been modified by a treaty 
concluded between third Powers.” In short, treaties concluded by Spain 
with other states were res inter alios acta which could not, as treaties, be 
in any way binding upon the Netherlands. In the Case of the Free Zones 
of Upper Savoy and the District of Gex*® it was a major multilateral 
treaty—the Versailles Peace Treaty--which was in question, and the 
Permanent Court held that Article 485 of the treaty was ‘‘not binding upon 
Switzerland, who is not a Party to that Treaty, except to the extent to 
which that country accepted it.’’ Similarly, in the River Oder Commis- 
ston case è the Permanent Court declined to regard a general multilateral 
treaty of law-making character—the Barcelona Convention of 1921 on the 
Régime of Navigable Waterways of International Concern—as binding 
upon Poland, who was not a party to the treaty. Nor in the Eastern. 
Carelia case ®™ did the Permanent Court take any different position with 
regard to the Covenant of the Leagu2 of Nations. 

(3) Eights. Examples of the application of this rule to substantive 
rights can also be found in the jurisprudence of arbitral tribunals. In 
the Clipperton Island ** arbitration the arbitrator held that Mexico was 
not entitled to invcke against France the provision of the Act of Berlin 
of 1885 requiring notification of occupations of territory, inter alia, on the 
ground that Mexico was not a signatory to that Act. In the Forests of 
Central Rhodopia case è? the arbitrator, whilst upholding Greece’s claim 
on the basis of the provisicn in the Treaty of Neuilly, went on to say: 
‘C. . until the entry into force of the Treaty of Neuilly, the Greek Govern- 
ment, not being a signatory of the Treaty of Constantinople, had no legal 
grounds to set up a claim based upon the relevant stipulations of that 
Treaty.’’ 34 

(4) The question whether the rule pacta tertiis nee nocent nec prosunt 
admits of any actual exceptions in international law is a controversial 
one which divided the Commission. There was ecornplete agreement 
amongst the members that there is no exception in the case of obligations; 
a treaty never by its own force alone creates obligations for non-parties. 
The division of opinion related to the question whether a treaty may 
of its oww force confer rights upon a non-party. One group of members 
considered that, if the parties so intand, a treaty may have this effect, 
although the non-party is not, of course, obliged to accept or exercise the 
right. Another group of members considered that no actual right exists 
in favour of the non-party unless and until it is accepted by. the non- 
party. The Commission was able to agree upon a formulation of Article 
60 under which it is said that a right may arise for a state from a pro- 

29 P.C.LJ. (1932), Series A/B, No. 46, p. 141; and ibid. (1929), Series A, No. 22, 

, 17. 
: 80 P.C.I.J. (1929), Series A, No. 23, pp. 19-22. 

31 P.C.I.J. (1923), Series B, No. 5, pp. 27-8; ef. the somewhat special ease of the 
Aerial Incident of 27 July 1955, LC.J. Reports 1959, p. 138. 

82 Ibid., Reports of International Arbitral Awards, Vol. II, p. 1105. 

33 Ibid., Vol. III, p. 1405. 


84 English translation from Annual Digest and Reports of International Law Cases, 
19338-1934, Case No. 39, at p. 92. 
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vision of a treaty to which it is not a party, if it expressly or impliedly 
assents thereto. The matter is discussed more fully in the commentary 
to Article 60 and is mentioned here only because the division of opinion 
in the Commission on this point complicated the drafting of the present 
article. The first group of members would have preferred in the present 
article to qualify the general statement of the pacta tertus rule by the 
words ‘‘subject to Article 60.’’ The second group, however, considered 
that this would have presented Artizle 60 as an actual exception to the 
rule and have thereby implied that in certain cases a treaty may of its own 
force create a right in favour of a non-party. The solution arrived at to 
preserve an equilibrium between the respective doctrinal points of view 
was to entitle the present article ‘‘General rule limiting the effects of 
treaties to the parties,’’ thus indicating that there are further rules in the 
following articles, but without indicating whether or not they are to be 
regarded as exceptions to the general rule. The words ‘‘without its con- 
sent” were included at the end of the article purely for logical reasons, 
since both Articles 59 and 60 mention the element of consent and thereby 
safeguard the position of the non-party with regard to the rejection of the 
obligation or right. 


ARTICLE 59 
Treaties providing for obligations for third states 


An obligation may arise for a state from a provision of a treaty to 
which it is not a party if the parties intend the provision to be the means 
of establishing that obligation and the state in question has expressly 
agreed to be so bound. 


Commentary 


(1) The primary rule, formulated in the previous article, is that the 
parties to a treaty cannot impose an obligation on a third state without 
its consent. That rule is one of the bulwarks of the independence and 
equality of states, and the present article does not depart from it. On 
the contrary, it underlines that the consent of a state is always necessary 
if it is to be bound by a provision contained in a treaty to which it is not 
a party. Under it two conditions have to be fulfilled before a non-party 
can become bound: first, the parties to the treaty must have intended the 
provision in question to be the means of establishing an obligation for the 
state not a party to the treaty; and, secondly, the third state must have 
expressly agreed to be bound by the obligation. The Commission recog- 
nized that when these conditions are fulfilled there is, in effect, a second 
collateral agreement between the parties to the treaty, on the one hand, 
and the third state on the other; and that the juridical basis of the latter’s 
obligation is not the treaty itself but the collateral agreement. However, 
even if the matter is viewed in this way, the case remains one where a 
provision of a treaty concluded between certain states becomes directly 
binding upon another state which is not and does not become a party to 
the treaty. 
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(2) The application of this article is illustrated by the Permanent 
Court’s approach to Article 435 of the Treaty of Versailles in the Free 
Zones case." By that article the parties to the Treaty of Versailles de- 
clared that certain provisions of treaties, conventions and declarations and 
other supplementary acts concluded at the end of the Napoleonic wars 
with regard to the neutralized zone of Savoy ‘‘are no longer consistent 
with present conditions’’; took note of an agreement reached between 
the French and Swiss Governments to negotiate the abrogation of the 
stipulations relating to this Zone; and added that those stipulations ‘‘are 
and remain abrogated.’’ Switzerland was not a party to the Treaty of 
Versailles, but the text of the article had been referred to her prior to 
the conclusion of the treaty. The Swiss Federal Council had further ad- 
dressed a note °* to the French Government informing it that Switzerland 
found it possible to ‘‘acquiesce’’ in Article 435, but only on certain con- 
ditions. One of those conditions was that the Federal Council made the 
most express reservations as to the statement that the provisions of the 
old treaties, conventions, etc., were no longer consistent with present con- 
ditions, and said that it would not wish its acceptance of the article to 
lead to the conclusion that it would agree to the suppression of the régime 
of the free zones. France contended before the Court that the provisions 
of the old treaties, conventions, ete., concerning the free zones had been 
abrogated by Article 435. In rejecting this contention, the Court pointed 
out that Switzerland had not accepted that part of Article 485 which as- 
serted the obsolescence and abrogation of the free zones: 


‘Whereas, in any event, Article 435 of the Treaty of Versailles is 
not binding on Switzerland, which is not a Party to this Treaty, except 
to the extent to which that country has itself accepted it; as this 
extent is determined by the note of the Swiss Federal Council of 
May 5th, 1919, an extract from which constitutes Annex I to this 
article; as it is by this action and by this action alone that the Swiss 
Government has ‘acquiesced’ in the ‘provisions of Article 485’, 
namely ‘under the conditions and reservations’ which are set out in 
the said note.’ 


(3) During the discussion some members referred to treaty provisions 
imposed upon an aggressor state and raised the question of the application 
of the present article to such provisions. The Commission recognized that 
they would fall outside the principle laid down in the present article, and 
would concern the question of the sanctions for violations of international 
law. At the same time, it noted that Article 36, which provides for the 
nullity of any treaty procured by the threat or use of force, is confined to 
cases where the threat or use of force is ‘‘in violation of the principles of 
the Charter of the United Nations.’’ A treaty provision imposed upon an 
aggressor state not a party to the treaty would not infringe Article 36. 


35 P.C.I.J. (1929), Series A, No. 22, pp. 17-18; P.C.I.J. (1932), Series A/B, No. 46, ` 
p. 141. 
38 The text of the relevant part of this note was annexed to Art. 485 of the Treaty ` 
of Versailles. 
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ARTICLE 60 
Treaties providing for rights for third states 


1, A right may arise for a state from a provision of a treaty to which 
it is not a party if (a) the parties intend the provision to accord that 
right either to the state in question or to a group of states to which it 
belongs or to all states, and (b) the state expressly or impliedly assents 
thereto. 

2. A state exercising a right in accordance with paragraph 1 shall com- 
ply with the conditions for its exercise provided for in the treaty or es- 
tablished in conformity with the treaty. 


Commentary 


(1) This article deals with the case of rights and formulates the con- 
ditions under which a state may be entitled to invoke a provision of a 
treaty to which it is not a party. The ease of rights, as already explained 
in the commentary to Article 58, is more controversial than that of obliga- 
tions. The reason is that the question of the need for the consent of the 
third state presents itself in a somewhat different light than in the case 
of obligations. The parties to a treaty cannot, in the nature of things, 
impose a right on a third state because a right, even when effectively 
granted, may always be disclaimed or waived. Consequently, under the 
present article the question is not whether the third state’s consent is 
required in order to protect it against any derogation from its independence, 
but whether its ‘‘acceptance’’ of the provisions is or is not essential to the 
creation of the right. | ! 

(2) The Commission noted that treaty practice shows a not inconsiderable 
number of treaties containing stipulations in favour of states not parties to 
them. In some instances, the stipulation is in favour of individual states 
as, for example, provisions in the Treaty of Versailles in favour of Den- 
mark è and Switzerland.®* In some instances, it is in favour of a group 
of states, as in the case of the provisions in the Peace Treaties after the 
two world wars which stipulated that the defeated states should waive any 
claims arising out of the war in favour of certain states not parties to the 
treaties.2® A further case is Article 35 of the Charter, which stipulates 
that non-members have a right to bring disputes before the Security 
Council or General Assembly. Again, the Mandate and Trusteeship Agree- 
ments contain provisions stipulating for certain rights in favour re- 
spectively of members of the League and of the United Nations, though in 
these cases the stipulations are of a special character as being by one mem- 
ber of an international organization in favour of the rest.4° In other in- 
stances, the stipulation is in favour of states generally, as in the case of 

37 Art. 109 of the Treaty of Versailles. 

88 Arts. 358 and 374 of the Treaty of Versailles. 

39 See E. Jiménez de Aréchaga, ‘‘Treaty Stipulations in Favor of Third States,’’ 
American Journal of International Law, Vol. 50 (1956), p. 355. 


40 See the South-West Africa Cases, I.C.J. Reports 1962, pp. 329-31 and p. 410; the 
Northern Cameroons Case, I.C.J. Reports 1963, p. 29. 
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provisions concerning freedom of navigation in certain international rivers, 
and through certain maritime canals and straits. 

(3) A number of writers,“ including the authors of bcth the principal 
text-books on the law of treaties, maintain that a treaty cannot of its own 
force create an actual right in favour of a third state. Broadly, the view 
of these writers is that, white a treaty may certainly confer, either by 
design or by its incidental effects, a Lenefit on a third state, the latter 
can only acquire an actual right through some form of collateral agreement 
between it and the parties to the treaty. In other words, they hold that 
é right will ke created only when the treaty provision is intended to 
constitute an offer of a right to the tkird state which tke latter has ac- 
cepted. Similarly, for these writers it goes without saying that, in the 
ebsence of such a collateral agreement. the parties to a treaty are com- 
pletely free, without obtaining the consent of the third state, to abrogate 
cr amend the provision creating the benefit in its favour. They take the 
position that neither state practice nor the pronouncements of the Perma- 
nent Court in the Free Zones case * 2urnish any clear evidence of the 
recognition of the institution of ‘‘stepulction pour autrui” in international 
law. 

(4) Another group cf writers, waich includes the three previous 
Special Rapporteurs on the law of treaties, takes a quite different position. 
Broadly, the view of these writers is that there is nothing in international 
law to prevent two or more states from effectively creating a right in 
favour of another state by treaty, if they so Intend; and that it is always 
a question of the intention of the parties in concluding the particular 
treaty. According to them, a distinction has to be drawn between a treaty 
in which the intention of the parties is merely to confer a benefit on the 
other state and one in which their intertion is to invest it with an actual 
right. In the latter case these writers hold that the other state acquires 
a legal right tc invoke directly and on its own account tha provision con- 
ferring the benefit, and does not need to enlist the aid of one of the 
parties to the treaty in order to obtain the execution o2 the provision. 
This right is not, in their opinion, corditional upon any specific act of 
acceptance by the other state-—any collateral agreement between it and the 

41 E.g., C. Rousseau, Principes généraux du droit international publie (1944), pp. 
458-77; Lord McNair, Law of Treaties (1961), pp. 309-312; L. A. Podestá Costa, 
Manuel de Derecho Internacional Público, par. 157; G. Salvioli, ‘‘ILas règles générales 
də la Paix,’’ Recueil des Cours de 1’Académie de droit international, Vol. 46 (1933), 
pro. 29-30. 

42P,0.1.J. (1982), Series A/B, No. 46, p. 147. 

43 E.g, J. L. Brierly, Law of Nations (5th ed., 1955), pp. 251-2; Sir Hersch Lauter- 
pacht, Development of International Law by the International Court (1958), pp. 306- 
10; Sir Gerald Fitzmaurice, Fifth Report on the Law of Treaties, Yearbook of the In- 
ternational Law Commission, 1960, Vol. II, pp. 81 and 102-4; E. Jiménez de Aréchaga, 
‘Treaty Stipulations in Favor of Third States,’’ American Journal of International 
Law, Vol. 50 (1956), pp. 358-87; Harvard Law School, Research in International Law, 
American Journal of International Law, Vol. 29, Supp. (1935), Part III, Law of 
Treaties, pp. 924-937; M. Lachs, ‘‘Le développement et les fonctions des traités inter- 
nationaux,’’ Recuail des Cours de 1’Académie de droit international, Vol. 92 (1957), 
pp. 813-4, 
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parties to the treaty. These writers maintain that, on the whole, modern 
state practice confirms the recognition in international law of the principle 
that a treaty may confer an enforceable right on a state not a party to it. 
They also maintain that authority for this view is to be found in the re- 
port of the Committee of Jurists to the Council of the League on the 
Aaland Islands question ** and more especially in the judgment of the 
Permanent Court in 1932 in the Free Zones case where it said: 

“It cannot be lightly presumed that stipulations favourable to a 
third State have been adopted with the object of creating an actual 
right in its favour. There is however ncthing to prevent the will of 
sovereign States from having this object and this effect. The question 
of the existence of a right acquired under an instrument drawn be- 
tween other States is therefore one to be decided in each particular 
case: it must be ascertained whether the States which have stipulated 
in favour of a third State meant to create for that State an actual 
right which the latter has accepted as such.’’ * 

(5) The opinion of the Commission, as stated in the commentary to 
Article 58, was divided on this question. Some members in general shared 
the views of the first group of writers set out in paragraph 3 above, 
while other members in general shared the views of the second group set 
out in paragraph 4. The Commission, however, concluded that this di- 
vision of opinion amongst its members was primarily of a doctrinal char- 
acter and that the two opposing doctrines did not differ very substantially 
in their practical effects. Both groups considered that a treaty provision 
may be a means of establishing a right in favour of a third state; and that 
the third state is free to accept or reject the right as it thinks fit. The 
difference was that according to one group the treaty provision constitutes 
no more than the offer of a right until the beneficiary state has in some 
manner manifested its acceptance of the rigkt, whereas according to the 
other group the right arises at once and exists unless and until disclaimed 
by the beneficiary state. The first group, on the other hand, conceded 
that acceptance of a right by a third state, unlike acceptance of an obliga- 
tion, need not be express but may take the form of a simple exercise of the 
right offered in the treaty. Moreover, the second group, for its part, 
conceded that a disclaimer of what they considered to be an already ex- 
isting right need not be express but may in certain cases occur tacitly 
through failure to exercise it. Consequently, it seemed to the Commission 
that in practice the two doctrines would be likely to give much the same 
results in almost every case. Nor did the Commission consider that the 
difference in doctrine necessarily led to different conclusions in regard to 
the right of the parties to the treaty to revoke or amend the provisions 
relating to the right. On the contrary, it was unanimous in thinking 
that until the beneficiary state had manifested its assent to the grant 
of the right, the parties should remain free to revoke or amend the pro- 


44 League of Nations, Official Journal, Spec. Supp. No. 3 (October 1920), p. 18; see 
also Harvard Law School, Research in International Law, A.J.I.L., Vol. 29, Supp. 
(1935), Part III, Law of Treaties, pp. 927-8. 

45 P.C.I.J. (1932), Series A/B, No. 46, po. 147-8; in the course of that case, however, 
three judges expressly dissented from the view that a stipulation in favour of a state not 
a party to the treaty may of itself confer an actual right upon that state. 
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vision without its consent; and that afterwards its consent should always 
ke required unless it appeared from the treaty that the provision was in- 
tended to be revocable. Being of the opinion that the two doctrines would 
te likely to produce different results only in very exceptional circum- 
stances,** the Commission decided to frame the article in a neutral form 
vhich, while meeting the requirements of state practice, would not pre- 
judge the doctrinal basis of the rule. 

(6) Paragraph 1 therefore lays down that a right may arise for a state 
from a provision of a treaty to which it is not a party under two conditions. 
First, the parties must intend the prov-sion to accord the right either to 
the particular state in question or to a group of states to which it belongs 
or to states generally. The intention to accord the righi is of cardinal 
importance, since it is only when the paties have such an intention that a 
legal right, as distinct from a mere ben2fit, may arise from the provision. 
Examples of stipulations in favour of <ndividual states, groups or states 
generally have already been mentioned in paragraph 2. The second con- 
cition is the express or implied assemt of the beneficiary state. The 
formulation of this condition in the present tense ‘‘if the state expressly 
or impliedly assents thereto’’ is designed to leave open the doctrinal 
question whether juridically the right is created by the treaty or by the 
beneficiary state’s act of acceptance. Azcording to one school of thought, 
as already explained, the assent of the intended beneficiary, even though 
is may merely be implied from the exercise of the right, constitutes an 
‘ acceptance” of an offer made by the parties; according to the other 
szhool of thought, assent is only significant as an indication that the right 
is not disclaimed by the beneficiary. 

(7) Paragraph 2 merely specifies that in exercising the right of a bene- 
ficiary state must comply with the conditions for its exercise provided for 
in the treaty or established in conformity with the treaty. The words ‘‘or 
established in conformity with the treazy’’ take account of the fact that 
not infrequently conditions for the exercise of the right may be laid down 
in a supplementary instrument or in sone cases unilaterally by one of the 
parties. For example, in the case of a provision allowing freedom of 
navigation in an international river or maritime waterway, the territorial 
siate has the right in virtue of its sovezeignty to lay down relevant con- 
ditions for the exercise of the right pravided, of course, that they are in 
conformity with its obligations under tke treaty. 


ARTICLE 61 


Pevocation or amendment of provistors regarding obligations or rights 
) of third states 


When an obligation or a right has arisen under Article 59 or 60 for a 
state from a provision of a treaty to wh-ch it is not a party, the provision 


46 See, for example, the controversy between the United States Treasury and the 
State Department as to whether the Finnish Pace Treaty had actually vested a right 
in the United States to avail itself or not tc avail itself of a weiver of Finland’s 
caims; E, Jiménez de Aréchaga, ‘‘Treaty Stipulations in Favor of Third States,’’ 
American Journal of International Law, Vol. 5) (1956), p. 355. 
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may be revoked or amended only with the consent of that state, unless 
it appears from the treaty that the provision was intended to be revocable. 


Commentary 


(1) Article 61 deals with the position of the parties to a treaty in regard 
to the revocation or amendment of a provision intended to give rise to an 
obligation or right for a state not a party to the treaty. The Commission, 
as already stated in paragraph 5 of the commentary to the previous 
article, was unanimously of the view that in the case of a right, the parties 
are free to revoke or amend the provision at any time before the bene- 
ficiary state has manifested its assent; but that afterwards they may do so 
only with its consent, unless it appears from the treaty that the provision 
was intended to be revocable. It considered that the same rule should 
apply in the case of an obligation. Although a beneficiary state would 
not normally have any interest in objecting to the revocation of a provision 
subjecting it to an obligation, this might not always be so; and its consent 
was certainly necessary for any amendment of a provision under which it 
had accepted an obligation. 

(2) The article accordingly lays down that when under Article 59 or 
60 a state not a party to a treaty has accepted an obligation or assented to a 
right, the provision relating to such obligation or right may be revoked 
or amended only with the consent of that state, unless it appears from the 
treaty that the provision was intended to be revocable. Thus, by implica- 
tion, the article also lays down that prior to such assent the provision may 
be revoked or amended by agreement between the parties alone. The 
Commission recognized that the revocable character of the provision might 
also appear from transactions made between the parties and the bene- 
ficiary state. It felt, however, that this would constitute an agreement 
between the parties and the beneficiary and need not be mentioned in the 
present article. 

ARTICLE 62 


Rules in a treaty becoming generally binding through international custom 


Nothing in Articles 58 to 60 precludes rules set forth in a treaty from 
being binding upon states not parties to that treaty if they have become 
customary rules of international law. 


Commentary 


(1) The role played by custom in sometimes extending the application 
of rules contained in a treaty beyond the contracting states is well recog- 
nized. <A treaty concluded between certain states may formulate a rule, or 
establish a territorial, fluvial or maritime régime, which afterwards comes to 
be generally accepted by other states as customary international law, as, for 
example, the Hague Conventions regarding the rules of land warfare,*? 
the agreements for the neutralization of Switzerland, and various treaties 


41 Held by the International Military Tribunal at Niirnberg to enunciate rules which 
had become generally binding rules of customary law. 


226 THE AMERICAN JOURNAL OF INTERNATIONAL LAW [Vol. 59 


regarding international riverways and maritime waterways. Or a multi- 
lateral treaty, formulating new general norms of international law and 
d-awn up between a large number of stetes, may be ratifiel only by some 
of the negotiating states and yet come tc be generally accepted as enunci- 
ating rules of customary law. Sp, too, a codifying convention purporting 
tc state existing rules of customary law may come to be regarded as the 
generally accepted formulation of the customary rules in question even 
by states not parties to the convention. 

(2) In none of these cases, however, can it properly be said that the 
treaty itself has legal effects for states mot parties to it. They are cases 
where, without establishing any treaty relation between themselves and the 
parties to the treaty, other states recognize rules formulated in a treaty 
as binding customary law. In short, for these states the source of the 
binding force of the rules is custom, not the treaty. For this reason the 
Commission did not think that shis process should be included in the draft 
articles as a case of a treaty having legsel effects for third states. It did 
not, therefore, formulate any specific provisions concerning the operation 
of custom in extending the application of treaty rules beyond the con- 
tracting states. On the other hand, having regard to the importance of 
the process and to the nature of the provisions in Articles 58 to 60, it de- 
cided to include in the present article a general reservation stating that 
nothing in those articles precludes treaty rules from being binding on non- 
perties if they have become customary lew. 

(3) In connexion with its examination of Article 59 and of the present 
article, the Commission considered wh2ther treaties creating so-called 
‘‘objective régimes,’’ that is, obligations and rights valid erga omnes, 
should be dealt with separately as a special case of treaties having effects 
for third states.4® Some members of the Commission favoured this course, 
expressing the view that the concept of treaties creating objective régimes 
existed in international law and merited special treatment in the draft 
articles. In their view, treaties which fal within this concept are treaties 
for the neutralization or demilitarization of particular territories or areas, 
treaties providing for freedom of navigation in international rivers or 
maritime waterways; and they cited the Antarctic Treaty as a recent ex- 
ample of such a treaty.*® Other members, however, while recognizing 
that in certain cases treaty rights and cbligations may come to be valid 
erja omnes, did not regard these cases as resulting from any special 
concept or institution of the law of treazies. They considered that these 
cases resulted either from the application of the principle in Article 
59 or from the grafting of an internaticnal custom upon a treaty under 
the process which is the subject of the reservation in the present article. 


<8 See generally Sir Gerald Fitzmaurice’s Fiftt Report on the Law cf Treaties, Year- “ 
book of the International Law Commission, 1960, Vol. II, pp. 69-107; and Sir 
Humphrey Waldock’s Third Report, 4/0N.4/167, Art. 63 and commentary. 

49 See also Lord MeNair, Law of Treaties (1£61), Ch. XIV; C. Rousseau, Prineipes 
généraux du droit international public (1948), pp. 462-4 and 477-84; M. Lachs, 
‘tLe développement et les fonctions des traités internationaux,’’ Recueil des Cours de 
Académie de droit international, Vol. 92 (1957) pp. 315-317. 
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As the theory of treaties creating objective régimes was controversial 
and its acceptability to states somewhat doubtful, the Commission con- 
cluded that to recognize that such treaties create special legal effects for 
non-parties would be premature at the prasent stage of the development 
of international relations. It considered that Article 60, which provides 
for treaties where the parties intend to create rights in favour of states 
generally, together with the process mentioned in the present article, 
furnish a legal basis for the establishment of treaty obligations and rights 
valid erga omnes, which, if it falls short of what some members of the 
Commission regard as desirable, goes as far as is likely to be acceptable 
to states. Accordingly, it decided not to formulate any special provisions 
on treaties creating so-called objective régimes. 


ARTICLE 63 
Application of treaties having incompatible provistons 


1. Subject to Article 103 of the Charter of the United Nations, the 


obligations of states parties to treaties, the provisions of which are in- 
compatible, shall be determined in accordance with the following para- 


graphs. 

2. When a treaty provides that it is subject to, or is not inconsistent 
with, an earlier or a later treaty, the provisions of that other treaty 
shall prevail. 

3. When all the parties to a treaty enter into a later treaty relating 
to the same subject matter, but the earlier treaty is not terminated under 
Article 41 of these articles, the earlier treaty applies only to the extent 
that its provisions are not incompatible with those of the later treaty. 

4. When the provisions of two treaties are incompatible and the par- 
ties to the later treaty do not include all the parties to the earlier one: 


(a) As between states parties to both treaties, the same rule applies ` 
as in paragraph 3; 

(b) As between a state party to both treaties and a state party only 
to the earlier treaty, the earlier treaty applies; 

(c) As between a state party to both treaties and a state party only 
to the later treaty, the later treaty applies. 


5. Paragraph 4 is without prejudice to any responsibility which a state 
may incur by concluding or applying a treaty the provisions of which are 
incompatible with its obligations towards another state under another 
treaty. 

Commentary 


(1) The question of conflicts between incompatible provisions of suc- 
cessive treaties was discussed by Sir Hersch Lauterpacht in successive re- 
ports in 1953 © and 1954 5 in the context of the validity of treaties, and 
again by Sir Gerald Fitzmaurice in his third report 5? in 1958 in the same 


50 Yearbook of the International Law Commission, 1953, Vol. II, p. 156. 
51 Ibid., 1954, Vol. II, p. 133. 
62 Ibid., 1958, Vol. II, pp. 27 and 41. 
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context. The present Special Rapporteur also examined this question in 
the context of ‘‘validity’’ in his second report”? presented to the Com- 
mission in 1963, but in that report he suggested that the question ought 
rather to be considered in the context of tae ‘‘application’’ cf treaties, and 
the Commission, without in any way preyudging its positior on the point, 
decided to postpone its consideration of the question until its present 
session.*4 

(2) One type of case is where the parties to a later treaty do not in- 
elude all the parties to an earlier treaty with which its provisions are in- 
compatible. The majority of the members of the Commission who took 
part in the discussion in 1963 were inclined to take the view that leaving 
aside the case of conflict with a rule of jus cogens, which is an independent 
principle governed by the provisions of Articles 87 and 45 of Part II, 
the fact that a treaty is incompatible with the provisions of an earlier 
treaty binding upon some of its parties coes not deprive the later treaty 
of validity; and that, accordingly, this type of case raises primarily ques- 
tions of priority of application and of stat2 responsibility. Some members, 
however, although agreeing that this was true as a general rule, were not 
convinced that it necessarily held good in every case. In particular, these 
members expressed doubts as to the valility of a treaty which conflicts 
with a prior treaty neutralizing or demilitarizing a territory or embodying 
a political settlement of general importance. During that discussion ref- 
erence was also made to: (1) clauses found in certain treaties, e.g. 
Article 103 of the United Nations Charter, which claim priority for their 
provisions over those of any other treasy; (2) clauses found in some 
treaties dealing specifically with their re'ation to previous treaties; and 
(3) possible cases of conflict between treaties having entirely different 
parties. Another point mentioned was ~he relation of tha question of 
conflicts between treaties to that of the modification of treaties. The 
other type of case is where all the parties to the earlier treaty are also 
parties to the later one. The Commission in 1963 recognized that in those 
cases there is always a preliminary queszion of constructian of the two 
treaties in order to determine the extent of their incompatibility and the 
intentions of the parties with respect to zhe maintenance in force of the 
earlier treaty. Some members considered that for this reason these cases 
ought not to be dealt with in Part IT under the heading, ‘‘implied termina- 
tion of treaties’’ but in the present part under the heading, ‘‘application 
of treaties.” The Commission, however, decided that, even if there were 
a preliminary question of interpretation in these cases, there was still the 
problem of the conditions under which tkat interpretation should be re- 
garded as leading to the conclusion that the treaty has been terminated, 
and it adopted Article 41 concerning the implied termination of a treaty 
as a result of the subsequent conclusiox of another treaty wholly in- 


63 A/CN.4/156, Art. 14 and commentary. 
54 Official Records of the General Assembly, 18-h Sess., Supp. No. 9 (A/5509), par. 
15; see also discussion at the 685th, 687th and 7)3rd meetings of the Commission, 
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compatible with it. The Commission also decided provisionally to retain 
the article in the section dealing with termination of treaties but to re- 
consider it at the Sixteenth Session." Accordingly the Commission has re- 
examined both categories of conflicts between treaties in connexion with its 
discussion of the application of treaties on the basis of a fresh study by the 
Special Rapporteur oriented to the application instead of to the validity 
of treaties. 

(3) The question of treaties having incompatible provisions, considered 
from the point of view of ‘‘applization of treaties,’’ has close connexions 
both with the provisions of Articles 58 to 60 concerning the legal effects 
of treaties on third states, and with Articles 65 to 68 concerning the 
modification of treaties. Thus, the principle that a treaty cannot impose 
obligations on a third state or deprive it of its legal rights is of paramount 
importance in those cases of incompatibility where the parties to the later 
treaty do not include all the parties to the earlier one. As to the link 
with modification of treaties, an amending instrument is frequently another 
treaty the parties to which do not include all the parties to the earlier 
treaty, so that the amendment gives rise to a case of incompatible treaties. 

(4) In the discussion in 1968, some members of the Commission con- 
sidered that the article should emphasize the invalidity of a treaty which 
conflicts with a jus cogens provision. However, in the light of Articles 
37 and 45, one of the two treaties will be void; and since that treaty is not 
a treaty in force there can be no question of its application. For this 
reason, the Commission recognized that it is unnecessary to repeat the 
jus cogens rule in the present article, which conzerns the application of 
incompatible treaties. 

(5) It was also suggested, in the discussion in 2963, that the overriding 
character of Article 103 of the Charter should find expression in the article. 
At the present session the Commission, without prejudging in any way 
the interpretation of Article 103 or its application by the competent organs 
of the United Nations, decided to recognize in the present article the 
overriding character of Article 103 of the Charter with respect to any 
treaty obligations of Members, and paragreph 1 accordingly provides that 
the rules laid down in the present article for regulating the obligations of 
states parties to successive treaties which are incompatible with one an- 
other are subject to Article 103 of the Charter. 

(6) Paragraph 2 concerns clauses inserted in a treaty for the purpose 
of determining the relation of its provisions to those of other treaties” 
entered into by the contracting states. Some of -hese clauses do no more 
than confirm the general rules of priority contained in paragraphs 3 and 
4 of this article. Others, like paragraph 2 of Article 73 of the Vienna 
Convention of 1963 on Consular Relations,>* which recognizes the right to 
supplement its provisions by bilateral agreements, merely ecnfirm the 
legitimacy of bilateral agreements which do not cerogate from the obliga- 


55 Official Records of the General Assembly, 18th Sess., Supp. No. 9 (A/5509), p. 16. 
66 A/CONF. 25/12. 
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tions of the general convention. Certain types of clause may, however, 
influence the operation of the general rules, and therefore require special 
consideration. For example, a number of treaties contain a clause in 
which the parties declare either that the treaty is not incompatible with, 
or that it is not to affect, their obligations under another designated treaty. 
Many older treaties ® provided that nothing contained in them was to be 
regarded as imposing upon the parties obligations inconsistent with their 
obligations under the Covenant of the League; and today a similar clause 
giving pre-eminence to the Charter is found in certain regional treaties.®® 
Other examples are: Article XVII of the Universal Copyright Convention 
of 1952,°° which disavows any Intention to affect the provisions of the 
Berne Convention for the Protection of Literary and Artistic Works; 
Article 30 of the Geneva Convention of 1958 on the High Seas ® and 
Article 73 of the Vienna Convention on Consular Relations, all of which 
disavow any intention of overriding existing treaties. Such clauses, insofar 
as they relate to existing treaties concluded by the contracting states with 
third states, merely confirm the general rule pacta tertiis non nocent. But 
they may go beyond that rule because in some cases not only do they affect 
the priority of the respective treaties as between states parties to both 
treaties, but they may also concern future treaties concluded by a con- 
tracting state with a third state. They appear in any case of incompatibil- 
ity to give pre-eminence to the other treaty. Accordingly, even if in 
particular instances the application of these clauses may not differ from the 
general rules of priority set out in paragraphs 3 and 4, it is thought that 
they should be made the subject of a separate rule in the present article. 
Paragraph 2 accordingly lays down that, whenever a treaty provides that 
it is subject to, or is not inconsistent with, an earlier or a later treaty, 
the provisions of that other treaty shoulc prevail. 

(7) Certain treaties contain a clause of the reverse type by which it is 
sought to give the treaty priority over nother treaty incompatible with 
it. One form of such clause looks only to the past, and provides for the 
priority of the treaty over existing treaties of the contracting states which 
are incompatible with it. Another form looks only to the future, and 
specifically requires the contracting states not to enter into any future 
agreement which would be inconsistent with its obligations under the 
treaty. Some treaties, like the Statute on the Régime of Navigable 
Waterways of International Concern,* contain both forms of clause; a few, 
like the League Covenant (Article 20) and the United Nations Charter 


57 See Art. 16 of the Statute of 1921 on the Régime of Navigable Waterways of 
International Concern (League of Nations Treaty Series, Vol. VIIL, p. 61); Art. 4 of 
the Pan-American Treaty of 1936 on Good Offiess and Mediation (League of Nations 
Treaty Series, Vol. CLXXXVIII, p. 82) and the further list of treaties cited in C. 
Rousseau, Principes généraux du droit internaticnal public (1944), pp. 789-90. 

58 E.g., Art. 10 of the Inter-American Treaty of Reciprocal Assistance (United 
Nations Treaty Series, Vol. 21, p. 101). 

59 United Nations Treaty Series, Vol. 216, p. 148. 

60 United Nations Conference on the Law of tha Sea, Official Records, Vol. II, p. 138. 

61 Arts. 13 and 18, League of Nations Treaty Series, Vol. VIT, p. 36. 
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` (Article 103), contain single clauses which look both to the past and the 
future. Leaving Article 103 of the Charter out of the discussion for the 
reasons already indicated, it is clear that quite different legal considerations 
apply to clauses that look to the past from those which apply to clauses 
that look to the future. 

(8) A clause purporting to override an earlier treaty presents no 
difficulty when all the parties to the earlier treaty are also parties to the 
treaty which seeks to override it. As the Commission pointed out in its 
commentary to Article 41,° the parties to the earlier treaty are always 
competent to abrogate it, whether in whole or in part, by concluding an- 
other treaty with that object. That being so, when they conclude a second 
treaty Incompatible with the first, they are to be presumed to have intended 
to terminate the first treaty or to modify it to the extent of the incompati- 
bility, unless there is evidence of a contrary intention. Accordingly, in 
these cases the inclusion of a clause in the second treaty expressly pro- 
claiming its priority over the first does no more than confirm the absence 
of any contrary intention. When, on the other hand, the parties to a 
treaty containing a clause purporting to override an earlier treaty do not 
include all the parties to the earlier one, the rule pacta tertiis non nocent 
automatically restricts the legal effect of the clause. The later treaty, 
clause or no clause, cannot deprive a state which is not a party thereto 
of its rights under the earlier treaty. It is, indeed, clear that an attempt 
by some parties to a treaty to deprive others of their rights under it by 
concluding amongst themselves a later treaty incompatible with those 
rights would constitute an infringement of the earlier treaty. For this 
reason clauses of this kind are normally so framed as expressly to limit 
their effects to states parties to the later treaty. Article XIV of the 
Convention of 25 May 1962 on the Liability of Operators of Nuclear 
Ships, for example, provides: 


‘This Convention shall supersede any International Conventions in 
force or open for signature, ratification or accession at the date on 
which this Convention is opened for signature, but only to the extent 
that such Conventions would be in conflict with it; however, nothing 
in this Article shall affect the obligations of Contracting States to 
non-Contracting States arising under such International Conven- 
tions. ’’® 


Similarly, many treaties amending earlier treaties provide for the super- 
session of the earlier treaty in whole or in part, but at the same time 
confine the operation of the amending instrument to those states which 
become parties to it.°* The effect then is that the amendments come into 


62 Official Records of the General Assembly, 18th Sess., Supp. No. 9 (4/5509), p. 16. 

63 American Journal of International Law, Vol. 57 (1963), p. 275. 

64 Art. 1 of all the United Nations protocols amending League of Nations treaties 
declares: ‘‘The Parties to the present Protocol undertake that as between themselves 
they will, in accordance with the provisions of the present Protocol, attribute full legal 
force and effect to, and duly apply, the amendments to this instrument as they are set 
forth in the annex to the present Protocol.’’? See, for example, Protocol of 1948 
amending the International Convention of 1928 relating to Economie Statistics (United 
Nations Treaty Series, Vol. 20, p. 229); Protocol of 1953 amending the Geneva Slavery 
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force only for the parties to the later treaty in their relations inter se, 
while the earlier treaty remains applizable in their relations with states 
which are parties to the earlier but not to the later treaty. In other words, 
as between two states which are parties to both treaties, the later treaty 
prevails, but as between a state party to both treaties and a state party 
only to the earlier treaty, the earlier treaty prevails. These are the rules 
laid down in paragraph 4(@) and (b) of the article, so that the insertion 
of this type of clause in no way modifies the application of the normal 
rules. 

(9) When a treaty contains a clause purporting to override future 
treaties Inconsistent with it, the clause can be of no significance if all the 
parties to the earlier treaty are also parties to the later one, because when 
concluding the later treaty they are fully competent to abrogate or modify 
the earlier treaty which they themselves drew up. More Cifficult, however, 
and more important, is the effect of such a clause in cases where the parties 
to the later treaty do not include all the parties to the earlier one. The 
clause in the earlier treaty may be so framed as to prohibit the parties 
from concluding with any state whatever a treaty contlicting with the 
earlier treaty; e.g., Article 2 of the Nine-Power Pact of 1922 with respect to 
China. Or it may refer only to agreements with third states, as in the 
ease of Article 18 of the Statute on the Régime of Navigable Waterways 
of International Concern: 


“Each of the contracting States undertakes not to grant, either by 
agreement or in any other way, to a non-Contracting State treatment 
with regard to navigation over a navigable waterway of international 
concern which, as between Contraeting States, would be contrary to 
the provisions of this Statute.’’ 88 


Or, again, the aim of the clause may b3 to prohibit the contracting states 
from entering into agreements inter sé which would derogate from their 
general obligations under a convention.*” These clauses do not appear to 
modify the application of the normal rules for resolving conflicts between 
incompatible treaties. Some obligations contained in treaties are in the 
nature of things intended to apply generally to all the parties all the time. 
An obvious example is the Nuclear T2st-Ban Treaty, and a subsequent 
agreement entered into by any indivijual party contrazting out of its 


Convention of 1926 (United Nations Treaty Series, Vol. 182, p. 51). Cf. also Art. 
59 of the Geneva Convention of 1949 for the Amelioration of the Condition of the 
Wounded and Sick in Armed Forces in the Field (United Nations Treaty Series, Vol. 
75, p. 66). 

65 League of Nations Treaty Series, Vol. XXXVIII, p. 281: ‘The Contracting 
Powers agree not to enter into any treaty, agreement, arrangement, or understanding, 
either with one another, or, individually or collectively, with any Power or Powers, 
which would infringe or impair the principles stated in article 1.’ 

66 League of Nations Treaty Series, Vol. VIT, pp. 36-61. 

67 E.g., Art. 15 of the 1883 Convention for the International Proteetion of Industrial 
Property (de Martens, Nouveau Recueil général, 2ame série, Vol. X, p. 183); Art. 20, 
the Berlin Convention of 1908 for the Protection of Literary Property (de Martens, 
Nouveau Recueil général, 3ème série, Vol. IV, p. 590). 
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obligations under that treaty would manifestly be incompatible with the 
treaty. Other obligations may be of a purely reciprocal kind, so that a 
bilateral treaty modifying the application of the convention inter se the 
contracting states is compatible with its provisions. But even then the 
parties may in particular cases decide to establish a single compulsive 
régime for matters susceptible of being dealt with on a reciprocal basis, e.g., 
copyright or the protection of industrial property. The chief legal rele- 
vance of a clause asserting the priority of a treaty over subsequent treaties 
which conflict with it therefore appears to be in making explicit the in- 
tention of the parties to create a single ‘‘integral’’ or ‘‘interdependent’’ 
treaty régime not open to any contracting out. In short, by expressly 
forbidding contracting out, the clause predicates in unambiguous terms the 
incompatibility with the treaty of any subsequent agreement concluded 
by a party which derogates from the provisions of the treaty. But it is not 
‘believed that the insertion of such a clause can in any other respect give 
a treaty any greater priority than attaches to it by the fact of its being 
earlier in point of time. 

(10) Any treaty laying down ‘“‘integral’’ or ‘‘interdependent’’ obliga- 
tions not open to contracting out must be regarded as containing an im- 
plied undertaking not to enter into subsequent agreements which conflict 
with those obligations, and some members of the Commission considered 
that this should be specifically provided for in the article itself. The very 
fact that a state accepts obligations of that nature in a treaty implies 
also its acceptance of an obligation not to conclude any subsequent agree- 
ment conflicting with the treaty except with the consent of the other parties. 
If it does so, it violates its obligations to the other parties under the treaty 
and, by reason of the rule pacta tertus non nocent (Article 58), it cannot 
invoke the subsequent agreement to relieve it of its responsibility for that 
violation. Jn consequence, as betwzen that state and any party to the 
earlier treaty which has not consented to the later treaty, the obligations 
of the earlier treaty prevail. This is the normal rule of priority formu- 
lated in paragraph 4(0), and the insertion of a special clause in the earlier 
treaty claiming priority for its provisions merely confirms, and does not 
modify, the operation of that rule. To attribute special effects to the 
insertion of such a clause would lead to absurd results. Many treaties 
laying down the most fundamental ‘‘integral’’ or ‘‘interdependent’’ obli- 
gations do not contain any explicit undertaking against contracting out or 
any clause claiming special priority for their provisions. The Kellogg- 
Briand Pact, the Genocide Convention, and the Nuclear Test-Ban Treaty 
. are examples, and it is impossible to suppose that the absence from such 
treaties of any explicit undertaking against contracting out and of any 
special priority clause weakens or affects their impact upon a subsequent 
agreement which is incompatible with their provisions. Accordingly, the 
majority of the Commission took the view that the presence or absence of a 
specific clause regarding future treaties has no bearing on the formulation 
of the rules governing the priority of conflicting treaties. 

(11) It follows from paragraphs 5 to 10 above that none of the clauses 
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found in treaty practice asserting the priority of a particular treaty over 
other treaties requires special mention in the present article, apart from 
Article 103 of the Charter. Viewing the matter as one of the application 
of treaties in force, none of these clauses appears to modify the operation 
of the normal rules of priority. Th: real issue is a different one—the 
question discussed in a preliminary way by the Commission in 1968, 
whether a subsequent agreement which conflicts with a treaty containing 
‘‘interdependent’’ or ‘‘integral’’ type obligations is merely incapable of 
being invoked against parties to the earlier treaty or whether it is wholly 
void. This question, which is examined in paragraphs 14 to 17 of this 
commentary, does not turn on the presence or absence of a special clause 
but on the ‘‘interdependent’’ or ‘‘integral’’ character of the obligations 
undertaken in the earlier treaty.® 

(12) Paragraph 3 deals with cases where all the parties to a treaty, 
whether with or without additional states, enter into a later treaty which 
is incompatible with the earlier one, and from a different angle it covers 
the same ground as Article 41 adopted at the previous session. The 
provisional decision of the Commissior in 1963 to characterize these cases 
as instances of implied termination of an earlier treaty was confirmed by 
the majority of members who took pert in the discussion at the present 
session. On the other hand, the fact that the question of the ‘‘implied 
termination’’ of the earlier treaty can be determined only after ascertain- 
ing the extent of the conflict betweer the two treaties gives these cases 
a certain connexion with the present article. It therefore seems desirable 
to mention these cases in paragraph 3, with a cross-reference to Article 
41. In examining the question at the present session the Commission felt 
that a minor modification to Article 41 may be desirable so as to transfer 
cases of a partial conflict between two treaties from Article 41 to the 
present article. As adopted in 1963, the opening phrase of paragraph 1 
of Article 41 speaks of termination ‘‘in whole or in part,’’ but the dis- 
tinction between total and partial termination (or suspension) is not 
continued in the drafting of the rest of the article. Some modification of 
the wording of the rest of that article might therefore be necessary in any 


68 A treaty containing ‘‘interdependent type’’ obligations as defined by a previous 
Special Rapporteur (Sir Gerald Fitzmaurice, Third Report in Yearbook of the Interna- 
tional Law Commission, 1958, Vol. II, Art. 19 and commentary) is one where the obliga- 
tions of each party are only meaningful in th2 context of the corresponding obligations 
of every other party, so that the violation of its obligations by ane party prejudices 
the treaty régime applicable between them all and not merely the relations between the 
defaulting state and the other parties. Examples given by him were treaties of dis- 
armament, treaties prohibiting the use of particular weapons, treaties requiring ab- 
stention from fishing in certain areas or during certain seasons, ete. A treaty containing 
‘integral type’? obligations was defined by the same Special Rapporteur as one where 
the force of the obligation is ‘‘self-existent, absolute and inherent for each party and 
not dependent on a corresponding performance by the others.’’ The examples given 
by him were the Genocide Convention, Human Rights Conventions, the Geneva Con- 
ventions of 1949 on prisoners of war, etc, International Labour Conventions and 
treaties imposing an obligation to maintain a certain régime or system in a given area, 
such as the régime of the Sounds and the Belis at the entrance to the Baltie Sea. 
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case. Without deciding at this stage on the final form of Article 41, 
opinion in the Commission inclined to accept the view that the appropriate 
course would be to eliminate the words ‘‘in whole or in part” from 
Article 41 and to assign to Article 63 cases of partial conflict in which 
there does not appear to be any intention to terminate the earlier treaty. 
Paragraph 3 therefore provides, in effect, that, where there is evidence 
of an intention that the later treaty should govern the whole matter, or 
where the two treaties are not capable of being applied at the same time, 
Article 41 applies and terminates the earlier treaty, and that in other 
cases the earlier treaty should apply to the extent that its provisions are 
not compatible with those of the later treaty. 

(13) Paragraph 4 deals with cases where some, but not. all, the parties 
to an earlier treaty are parties to a later treaty which conflicts with their 
obligations under the earlier treaty. In such cases the rule pacta tertiis 
non nocent precludes the later treaty from depriving the other parties to 
the earlier treaty of their rights under that treaty. Then, if the question 
is viewed simply as one of the priority of the obligations and rights of the 
interested states and of state responsibility for breach of treaty obligations, 
the applicable rules appear to be fairly clear. These are the rules formu- 
lated in paragraph 4 of this article, under which: 


(a) In the relations between two states that are parties to both 
treaties the later treaty prevails as being a more recent expression 
of their wills in their mutual relations; ¢.e., the case is governed 
by the same rule as in paragraph 3. 

(b) In the relations between a state that is a party to both treaties 
and a state that is a party only to the earlier treaty, the earlier 
treaty prevails (pacta tertiis non nocent). 

(c) In the relations between a state that is a party to both treaties 
and a state that is a party only to the later treaty, the later treaty 
prevails. 


The rules in sub-paragraphs (a) and (b) can hardly be open to doubt, as 
they are the assumed basis of law upon which many revisions of multilateral 
treaties, including the United Nations protocols for revising League of 
Nations treaties, have taken place. As to sub-paragraph (c), it seems 
clear that a state which has entered into both treaties is in principle liable, 
as between itself and parties to the later treaty, for any failure to perform 
its obligations under that treaty. Paragraph 5 accordingly reserves the 
question of responsibility incurred by a state in concluding or applying 
a treaty the provisions of which are incompatible with its obligations to- 
wards another state under another treaty. 
(14) The Commission re-examined the question whether all these cases 
should be dealt with exclusively as questions of priority and of state re- 
sponsibility for breach of treaty obligations, or whether in some instances 
the later treaty should be considered void. This question was discussed 


69 See Resolutions of the General Assembly concerning the Law of Treaties (A/CN.4/ 
154), pp. 19-29. 
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by the Special Rapporteur at some length in the commentary to Article 
14 of his second report,’° where he also summarized and examined the views 
of the two previous Special Rapporteurs. The Commission, without 
adopting any position on the detailed considerations advanced by the 
Special Rapporteur, decided to include below, for purposes of information, 
certain passages in the second report of the Special Ravporteur on the 
Law of Treaties commenting upon this question: 


‘. . . Treaties today serve many different purpcses: legislation, 
conveyance of territory, administrative arrangement, constitution of 
an international organization, etc., as well as purely reciprocal con- 
tracts; and, even if it car. be accepted that the illegality of a contract 
to break a contract is a general principle of law—a point open to 
question—it does not at all follow that the principle should be applied 
to treaties infringing prior treaties. The imperfect state of interna- 
tional organization and the manifcld uses to which treaties are put 
seem to make it necessary for the Commission to be cautious in laying 
down rules which brand treaties as illegal and void. This is not to 
say that to enter into treaty obligations which infringe the rights of 
another State under an sarlier treaty does not invo-ve a breach of 
international law involving legal liability to make redress to the State 
whose rights have been infringed. But it is another thing to say 
that the second treaty is void for illegality and a complete nullity as 
between the Parties to it. 

‘The attitude adopted by the Permanent Court in the Oscar Chinn 
and European Commissicn of the Danube cases hardly seems con- 
sistent with the existence in international law of a general doctrine - 
invalidating treaties entered into in violation of the provisions of a 
prior treaty. In the Oscar Chinn case™ the earlier treaty was the 
General Act of Berlin of 1885, which established an international 
régime for the Congo Basin. That treaty contained no provision 
authorizing the conclusion of bilateral arrangements between particular 
parties; on the contrary it contained a provision expressly contemplat- 
ing that any modification or improvement of the Congo régime should 
be introduced by ‘common accord’ of the signatory States. Neverthe- 
less in 1919 certain of the parties to the Berlin Act, without consulting 
the others, concluded the Convention of St. Germain whereby, as be- 
tween themselves, they abrogated a number of the provisions of the 
Berlin Act, replacing them with a new régime for the Congo. The 
Court contented itself with observing that, no matter what interest 
the Berlin Act might have in other respects, the Convention of St. 
Germain had been relied on by both the litigating States as the source 
of their obligations and must be regarded by the Court as the treaty 
which it was asked to apply. Admittedly, the question of the legality 
of the Convention of St. Germain had not been raised ty either party. 
But the question was dealt with at length by Judges Van Eysinga 
and Schiicking in dissenting opiniors ™ and had, therefore, evidently 
been debated within the Court. Moreover, these Judges had expressly 
taken the position that the question of the validity or otherwise of the 
treaty was not one which could depend on whether any Government 
had challenged its legality, but was a question of public order which 


70 Pars. 6-30. 71 P.C.I.J. (1934), Series A/B, No. 638. 
72 Ibid., pp. 182-6 and pp. 148-50; see also cudge Hurst’s explicit reference to the 
question, pp. 122-3, 
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‘the Court was bound itself to examine ex officio. In these circum- 
stances, it is difficult to interpret the Court’s acceptance of the Con- 
vention of St. Germain as the treaty which it must apply, as anything 
other than a rejection of the doctrine of the absolute invalidity of a 
treaty which infringes the rights of third States under a prior 
treaty. 

‘The line taken by the Court in its advisory opinion on the 
European Commission of the Danube™ was much the same. The 
Versailles Treaty contained certain provisions concerning the inter- 
national régime for the Danube, including provisions concerning the 
composition and powers of the European Commission for that river; 
at the same time it looked forward to the early conclusion of a 
further Convention establishing a definitive status for the Danube. 
A further Convention was duly concluded, the parties to which did 
not comprise all the parties to the Treaty of Versailles but did include 
all the States which were concerned in the dispute giving rise to the 
request for the advisory opinion. In this case tha question of the 
capacity of the States at the later conference to conclude a treaty 
modifying provisions of the Treaty of Versailles was raised in the 
arguments presented to the Court, which pronounced as follows: 


‘**In the course of the present dispute, there has been much dis- 
cussion as to whether the Conference which framed the Definitive 
Statute had authority to make any provisions modifying either 
the composition or the powers and functions of the European Com- 
mission, as laid down in the Treaty of Versailles, and as to whether 
the meaning and the scope of the relevant provisions of both the 
Treaty of Versailles and the Definitive Statute are the same or not. 
But in the opinion of the Court, as all the Governments concerned 
in the present dispute have signed and ratified both the Treaty 
of Versailles and the Definitive Statute, they cannot, as between 
themselves, contend that some of its provisions are void as being 
outside the mandate given to the Danube Conference under Article 
349 of the Treaty of Versailles.’ ™ 


Here again, it is difficult not to see in the Court’s pronouncement a 
rejection of the doctrine of the absolute invalidity of a later treaty 
which infringes the rights of third States under a prior treaty. The 
Mavrommatis Palestine Concessions case™ was, it is true, a some- 
what different type of case, but it also appears to proceed on a basis 
quite inconsistent with the idea that a later treaty will be void to the 
extent that it conflicts with an earlier multilateral treaty. | 

“In its advisory opinion on the Austro-German Customs Union *’ 
the Court was only called upon to consider the compatibility of the 
Protocol of Vienna with the Treaty of St. Germain; it was not asked 
to pronounce upon the legal consequences in the event of its being 
found incompatible with the earlier treaty. In two cases concerning 
Nicaragua’s alleged violation of the prior treaty rights of Costa Rica 
and Salvador by concluding the Bryan-Chamorro Paet with the 
United States, the Central American Court of Justice considered itself 


13 P.C.I.J. (1927), Series B, No. 14. 

z4 P.C.I.J. (1927), Series B, No. 14, p. 23. 

75 The more so as two Judges, Nyholm and Negulesco, took a different line from the 
Court, holding that any provision of the Statute which conflicted with the Treaty of 
Versailles would be ‘‘null’’; P.C.LJ. (1827), Series B, No. 14, pp. 78 and 129. 

t8 P.C.I.J. (1924), Series A, No. 2, 17 [bid, (1931), Series A/B, No. 41. 
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debarred from pronouncing upon the validity of the later treaty in 
the absence of the United States, cver which it had no jurisdiction. 
It therefore limited itself to holding that Nicaragua had violated her 
treaty obligations to the other two States by concluding a later in- 
consistent treaty with the United States. l 

‘International jurisprudence is not perhaps entirely conclusive on 
the question whether and, if so, in what circumstances, a treaty may 
be rendered void by reason of its conflict with an earlier treaty. 
Nevertheless, it seems to the presert Special Rapporteur strongly to 
discourage any large notions of a general doctrine of the nullity of 
treaties infringing the provisions of earlier treaties; "€ and it accord- 
ingly also lends point to the hesitations of Sir G. Fitzmaurice in ad- 
mitting any cases of nullity where the conflict 1s with an earlier treaty 
of a ‘mutual reciprocating type’. 

“The two cases of nullity tentatively suggested by him,”... 
although they are supported by the Harvard Research Draft, hardly 
seem consistent with the attitude of the Court in the Oscar Chinn and 
European Commission of the Danube cases. In the former case there 
was an express stipulation that any modifications of the Berlin Act 
should be by ‘common accord’, yet the Court considered it sufficient 
that no State had challenged the Convention of St. Germain. It 
does not seem that the Court would have adopted any different view, 
if the stipulation had taken the form of an express prohibition against 
contracting out of the treaty otherwise than by ‘common accord’. 
It is also arguable that there is implied in every multilateral treaty ` 
an undertaking not to viclate its provisions by entering into incon- 
sistent bilateral agreements.®° Accordingly, it hardly seems justifi- 
able to provide, as a special case, that a later treaty shall be void, if it 
conflicts with a prior treaty which contains an express prohibition 
against inconsistent bilateral agreements. An undertaking in a treaty 
‘not to enter into a conflicting treaty does not, it is thought, normally 
affect the treaty-making capacity of the States concerned, but merely 
places them under a contractual obligation not to exercise their treaty- 
making powers in a particular way. A breach of this obligation 
engages their responsibility; but the later treaty which they conclude 
is not a nullity. Similarly, if the general view be adopted—as it was 
by the previous Special Rapporteur—that a later treaty concluded be- 
tween a limited group of the parties to a multilateral treaty is not 
normally rendered void by the fact that it conflicts with the earlier 
treaty, his second tentative exception to the rule does not appear to 
justify itself. This exception was cases where the later treaty ‘neces- 
sarily involves for the parties to 1t action in direct breach of their 
obligations under the earlier treaty’. The question of nullity does 
not arise at all unless the later treaty materially conflicts with the 
obligations of the parties under the earlier treaty. Can it make any 
difference whether the infringement of those obligations is direct or 
indirect, if it is the logical effect of the later treaty? Of course, if 


73 See G. Schwarzenberger, International Law, pp. 482-7; see also Art. 18 of the 
Havana Convention of 1928 on Treaties (Harvard Law School, Research in International 
Law, Part III, Law of Treaties, p. 1207) which provided: ‘Two or more States may 
agree that their relations are to be governed by rules other than those established in 
general conventions concluded by them with other States.’? 

79 See par. 18 of the commentary to Art. 14, Second Report on the Law of Treaties 


(1963), A/ON.4/156. 
80 See the general discussion of this point in par. 10 above. 
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the later treaty is susceptible of different interpretations or is capable 
of performance in different ways, it may not be possible to know 
whether there is any conflict with the earlier treaty until the later 
treaty has been interpreted and applied by the States concerned. 
But if it is in fact interpreted and applied in a manner which violates 
the earlier treaty, can it reasonably be differentiated from a treaty 
whose terms unambiguously violate the earlier treaty?’’ 


(15) A number of precedents in state practice with regard to the modifi- 
cation of treaties appear to suppori the relativity of obligations principle 
applied by the Court in the cases 2xamined in the above passages of the 
Special Rapporteur’s Second Report. Furthermore, as a previous Special 
Rapporteur pointed out, chains of multilateral treaties dealing with the 
same subject matter are extremely common, and are based on the assumed 
possibility of some of the parties to a treaty concluding a new treaty 
modifying or superseding the earlier one in their relations inter se, 
while leaving it in force with respect to states which do not become parties 
to the new treaty. It is the exception rather than the rule for all the 
parties to the first treaty to become parties to the revising instrument, and 
until the state of international relations permits a much larger acceptance 
of majority decisions, the inter se principle is likely to remain an essential 
instrument for bringing treaty situations up to date. Moreover, multi- 
lateral treaties creating ‘‘interdependent’’ or “‘integral’’ type obligations 
are the very classes of treaty in which a ‘‘chain’’ of instruments is found, 
e.g. the Hague Conventions on the rules of warfare, the Geneva Conven- 
tions on prisoners of war, ete., the ‘river’ conventions and large numbers 
of technical conventions. Accordingly, it seemed to the majority of the 
members of the Commission necessary to be cautious in proclaiming the 
absolute nullity of any type of agreement purely on the ground of its 
conflict with an earlier one. 

(16) The nullity of a treaty may result from a lack of competence of the 
parties to conclude it. If in any given case such a lack of competence 
results from the conclusion of a prior treaty, it is thought that it will be 
because of the particular subject matter of the obligations and not because 
of their ‘‘integral’’ or ‘‘interdependent’’ character alone. ‘‘Integral’’ 
or ‘‘interdependent’’ obligations may vary widely in importance. Some, 
although important enough in their own spheres, may deal with essentially 
technical matters; while others deal with matters of vital publie concern, 
such as the maintenance of peace, nuclear tests, traffic in women and 
children, or in narcotics. Some of the rules laid down in treaties touching 
these matters may be of a jus cogens character, and the Commission has 
made specific provision in Articles 37 and 45 for the nullity of treaties 
which conflict with such rules. The majority of the members of the Com- 
mission felt that it would be undesirable to go beyond that. Paragraph 
4 of the present article is therefore based on the relative priority, rather 
than the nullity, of the conflicting treaties, and paragraph 5, as stated, 


81 Sir Gerald Fitzmaurice, Third Report, Yearbook of the International Law Com- 
mission, 1958, Vol. II, A/CN.4/115, par. 88. 
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reserves all question of state responsibility. To draw up the article in 
this way is not to condone the conclusicn of a treaty the effect of which 
is to violate obligations under an earlier treaty; nor is it to authorize de- 
partures from the rules concerning the consents required for the modifica- 
tion of treaties, as specified in Articles 65 to 68. If a state in concluding 
a treaty sets aside its obligations to another state under an earlier treaty 
without the latter’s consent, it engages its international responsibility for 
the breach of the earlier treaty. But it 1s believed that in the present 
condition of international law the matter is to be resolved on the plane 
of state responsibility and not of the competence of the offending state. 

(17) Accordingly, no exceptions to the rules stated in paragraph 4 are 
provided, other than the general exceptions of conflict with a rule of jus 
cogens and conflict with an obligation of Members of the United Nations 
under the Charter. Paragraph 5, however, underlines that even if a later 
treaty may under these rules be valid and prevail in the relations of the 
parties to that treaty, it does not mean that they may not be liable under 
the principle of state responsibility for any breach of their obligations 
under another treaty which the conclusion or application of the later 
treaty may involve. 


ARTICLE €4 
T he effect of severance of diplomatic relations on the application of treaties 


1. The severance of diplomatic relations between parties to a treaty 
does not affect the legal relations between them established by the treaty. 

2. However, such severance of diplomatic relations may be invoked as 
a ground for suspending the operation of the treaty if it results in the 
disappearance of the means necessary for the application of the treaty. 

3. Under the conditions specified in Article 46, if the disappearance 
of such means relates to particular clauses of the treaty, the severance 
of diplomatic relations may be invoked as a ground for suspending the 
operation of those clauses only. 


Commentary 


(1) This article contemplates only the situation which arises when 
diplomatic relations are severed between two parties to a treaty, whether 
bilateral or multilateral, between which normal diplomatic relations had 
previously subsisted. For the reasons stated in paragraph 14 of the Com- 
mission’s report for 1963,5 the question of the effect upon treaties of the 
outbreak of hostilities—which may obviously be a case when diplomatic 
relations are severed—is not being included in the draft articles on the 
law of treaties. Similarly, any problems that may arise in the sphere of 
treaties from the absence of recognition of a government do not appear 
to be such as should be covered in a statement of the general law of 
treaties. It is thought more appropriate to deal with them in the context 
of other topics with which they are closely related, either succession of 


82 Official Records of the General Assembly, 18ta Sess., Supp. No. 9 (4/5509), Ch. II. 
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states and governments, which is excluded from the present discussion for 
the reasons indicated in paragraph 18 above, or recognition of states and 
governments, which the Commission, in 1949, decided to include in its 
‘provisional list of topics selected for codification.® 

(2) There is wide support for the general proposition that the severance 
of diplomatic relations does not in itself lead to the termination cf treaty 
relationships between the states concerned.** The Commission itself, in 
1963, was disinclined to deal with this matter in the context of the termi- 
nation of treaties (697th meeting, paragraph 56), and this position corre- 
sponds with that of many authorities who do not include the severance 
of diplomatic relations in their discussion of the grounds for the termina- 
tion or suspension of the operation of treaties. That the breaking off of 
diplomatie relations does not as such affect the operation of the rules of 
law dealing with other aspects of international intercourse is indeed 
recognized in Article 2(3) of the Vienna Convention on Consular Relations 
of 1963 (A/CONF.25/12) which provides: ‘‘The severance of diplomatic 
relations shall not ipso facto involve the severance of consular relations’’; 
while the Vienna Convention on Diplomatic Relations of 1961 contains an 
article—Article 45—dealing specifically with the rights and obligations of 
the parties in the event that diplomatic relations are broken off. It there- 
fore seems correct to state that in principle the mere breaking off of diplo- 
matic relations does not of itself affect the continuance in force of the 
treaty, or the continuance of the obligation of the parties to apply it in 
accordance with the rule pacta sunt servanda. 

(3) On the other hand, the effect of the severance of diplomatic relations 
on the continued operation of the treaty has to be considered in the light 
of the decisions already reached by the Commission on the termination and 
suspension of the operation of treaties. In those cases where the execution 
of the treaty is dependent upon the uninterrupted maintenance of diplo- 
matie relations between the parties the question of the termination or of 
the suspension of the operation of the treaty clearly arises.** It is some- 
times suggested that in practice difficulties in implementing the treaty 
could be overeome by using the good offices of another state or by ap- 
pointing a protecting state. No doubt in many cases this might be so. 
But a state does not appear to be under any obligation to accept the good 
offices of another state, or to recognize the nomination of a protecting 
state in the event of a severance of diplomatic relations; and Articles 45 


83 Yearbook of the International Law Commission, 1949, p. 281. 

84 Cf. Sir Gerald Fitzmaurice, Second Report on the Law of Treaties (A/CN.4/107), 
Art. 5(iii) and par. 34 of the commentary, Yearbook of the International Law Com- 
mission, 1957, Vol. II, p. 42; and Fourth Report on the Law of Treaties (A/CN.4/120), 
Art. 4, Yearbook of the International Law Commission, 1959, Vol. TI, p. 54. 

85 Included in this category are C. Rousseau, Principes généraux du droit international 
public, Tome I (1944); Academy of Sciences of the USSR, Institute of State and Law, 
International Law (1961); the Americar. Law Institute, Restatement of the Law, The 
Foreign Relations Law of the United States, proposed official draft (1962). 

86 Harvard Law School, Research in International Law, Part III, Law of Treaties, pp. 
1055-1066; and ef. Lord MeNair, Law of Treaties (1961), pp. 672-676. 
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and 46 of the Vienna Convention on Diplomatic Relations of 1961 expressly 
require the consent of the receiving state in either case. Furthermore, 
that convention does not define what is included within the scope of the 
protection of the interests of a third state. It therefore seems necessary 
to recognize that cases of supervening impossibility of performance leading 
-to the temporary suspension of the operation of the treaty may occur in ` 
consequence of the severance of diplomatic relations. 

(4) The Commission was aceordingly agreed that if the severance of the 
diplomatie relations does not of itself terminate the treaty relationships, 
it could nevertheless produce cases of supervening impossibility of per- 
formance leading to the temporary suspension of the operation of a treaty. 
Some members of the Commission considered that since the severance of 
diplomatic relations indicated an abnormal state of political relations be- 
tween the two countries concerned, a criterion may also be found in the 
nature of the treaty; the continued implementation of certain treaties, 
according to those members, would be incompatible with tke severance of 
' diplomatic relations. The view which prevailed, however, was that the 
- gituation was analogous to that covered by Article 48, paragraph 2, and 
Article 54, of Part II, dealing respectively with supervening impossibility 
of performance and the legal consequences of the suspension of the opera- 
tion of a treaty. 

(5) Paragraph 1 accordingly provides, following the language of Article 
54, paragraph 1 (b), that the severance of diplomatic relations between 
parties to a treaty does not affect the legal relations between them estab- 
lished by the treaty. The expression ‘‘severance of diplomatic relations,’’ 
which appears in Article 41 of the Charter and in Article 2, paragraph 
3, of the Vienna Convention cf 1963 on Consular Relations, is used in 
preference to the expression ‘‘Lreaking off of diplomatie relations” found 
in Article 45 of the Vienna Convention of 1961 on Diplomatic Relations. 
Paragraph 2 provides that the severance of diplomatie relations may be 
invoked as a ground for suspending the operation of a treaty if, but only 
if, it results in the disappearance of the means necessary for the appli- 
cation of the treaty—-above all where the application of the treaty is 
dependent upon the existence of the diplomatic channels. Paragraph 38 
applies the principle of the separability of treaty provisions as set forth 
in Article 46 of Part II, to cases of severance of diplomatic relations. In 
other words, if the absence of diplomatic relations frustrates the execution 
only of a particular provision which is separable from the remainder of the 
treaty under the conditions laid down in that article, it is that provision 
only the operation of which will be suspended by the severance of diplo- 
matic relations. 
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THE CHARTER OF THE ORGANIZATION OF 
AFRICAN UNITY 


By T. Q. ELIAS 


Attorney General and Minister of Justice, Federation of Nigeria 


I. INTRODUCTION 


Early in 1961, the President of Liberia, the Prime Minister of Nigeria, 
and the Prime Minister of Sierra Leone decided to act as joint sponsors of 
a conference of the leaders of all the independent African states for the 
purpose of promoting inter-African ¢cc-operation. Liberia, as the the oldest 
of the three sponsoring states, graciously oered to play host. The idea 
was that all the African states that were independant at that time were 
ipso facto eligible for membership of the conference. This conference 
would include the small group of independent African states, usually re- 
ferred to as the Casablanca bloc, consisting of the United Arab Republic, 
Ghana, Guinea, Malit and Moroceo. This group had signed the Casa- 
blanea Charter which was a brief document setting out the aims and pur- 
poses of the organization, among which were schemes of economie and 
social co-operation and the establishment of an African High Command for 
the purpose of self-defense of its members as well as for that of ridding the 
continent of Africa of all forms of colonialism. Whan, therefore, the deci- 
sion was taken by the three sponsoring states to call a Pan-African con- 
ference, it was envisaged that all the then independent states in Africa, 
including the so-called Casablanca bloe states, would attend and take a full 
part in its deliberations. 

The conference was accordingly held in Monrovia, the capital of Liberia, 
in May, 1961, and was attended by 22 out of the 27 African states that had 
become independent by that date. The staies of the Casablanca bloc did 
not feel able, for various reasons, to attend the conf2rence, although all of 
them acknowledged the receipt of the official invitation to the conference. 
A number of leaders of liberation mcvements were, nevertheless, admitted 
to the conference as observers only. The 22 African Heads of State and 
Government who were present stated their respective positions regarding 
the kind of organization they would like to see estaklished. The view was 
unanimous that a loose form of association of independent African states, 
_ based upon the principles of economic, cultural, s2ientific and technical 
co-operation among its members, was the ideal at which to aim. They one 
and all disavowed any intention to join any organization of independent 
African states that would place the premium on political union supported 


1 It is unnecessary to describe the formation of the earlier and smaller group known 
as the Ghana-Guinea-Mali Union, which had been brought intc being on the initiative of 
Ghana for a closer association of the three territories in the economic, social, cultural 
and even political spheres. 
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ky a military junta. It was generally felt that economie and technical 
development, both within their respective territories and on an intra-Africa 
kasis, should take precedence over politica] union, at least at this stage of 
tae evolution of the newly independent states. In support of the stand 
taney took and as an earnest of their joint desire to promote African 
solidarity according to their own light, they adopted a number of detailed 
resolutions in favor of the establishmert of the necessary machinery for 
practical co-operation in the economic, cultural, social, scientific and tech- 
meal fields. The improvement of communications by road, rail and air, as 
a means of promoting better knowledge and increased trade among their 
s2veral peoples, naturally loomed large in these resolutions. Equally 
trong was the emphasis placed upon the principle of respect for the terri- 
torial integrity and political independence of each African state, as well 
as the principle of non-interference in the internal affairs of one another. 
It was finally resolved that a basic convention or charter be drawn up in 
which should be set out all the aims and aspirations of the Member States 
of the proposed Organization of African and Malagasy States.? 

At the second conference of the Africen Heads of State and Government 
held in Lagos in January, 1962, for wkich Nigeria played host, the most 
important business transacted was the consideration of a draft charter for 
tae new organization.? “he draft Charter consisted of some 43 articles, in 
addition to the preamble. It was adopted in principle by the conference, 
and the Council of Ministers proposed under it was asked to meet again in 
Lagos in June of the same year with a view to taking into account any 
comments submitted to the Provisional Secretariat in Lagos by those Mem- 
ber States that might wish to do so, and finally harmonizing all such views 
in an agreed text. This meeting was du_y held in June, 1962, and a defini- 
tive text was adopted by the Council of Ministers, which also recommended 
ics consideration and acceptance by the next meeting of the Assembly of 
Heads of State and Government. Instead, another meeting of the Council 
of Ministers was later held in December, 1962, when 17 out of the 22 par- 
t-cipating states signed zhe Charter of the Organization of African and 
Malagasy States, sometimes referred to briefly as the Lagos Charter. 

It is important to observe that the Casablanca group of states were again 
absent from the second conference of Heads of State and Government held 
in Lagos in January, 1962, as well as from the two subsequent meetings of 
tae Council of Ministers held in June and December of the same year. 
The excuse for their absence from the January meeting was that an invita- 
tion had not been sent out ta the Provisional Government of Algeria in 
exile to attend and take part as a full member of an organization consisting 
only of independent African states. In vain was it explained that, as the 
Algerians were still struggling for their indeperdence from French rule, 


-2 The Island of Madagascar (or Malagasy) off the southeastern ccast of Africa was 
represented at the conference by its President, who insisted on the specifie mention of 
the name of his country in the title of, as well as in all references to, the organization. 

3 The present writer was appointed Chairman of the Legal and Political Committee 
of the conference, with the representatives of all the participating states as members. 
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it would be impolitie to invite Algeria to such conferences until its achieve- 
ment of full independent status. It is to be noted that, as at Monrovia, so 
at the Lagos conference, strongly worded resolutions were adopted affirm- 
ing the principle of the right of all peoples to self-determination, and 
condemning apartheid in South Africa, the colonial wars in Algeria and 
Angola, and all forms of colonialism in Africa. 

The venue for the next conference of Heads of State and Government 
for some time proved difficult to settle. At one stage, Tunisia would seem 
to have offered to play host, and it was hoped that tais might be acceptable 
to the Casablanea group of states if their objection to attending the earlier 
conferences had truly been a matter of the attitude of the host countries. 
Eventually Ethiopia offered to serve as the venue for the third conference. 
Emperor Haile Selassie had attended in person for the first time the second 
conference of Heads of State and Government held in Lagos in Januarv, 
1962, and the representatives of Ethiopia had attended the two subsequent 
meetings of the Council of Ministers held in Lagcs that year. By Feb- 
ruary, 1963, it had become clear that Addis Ababa would be the venue for 
the next conference, since Ethiopia was acceptable to both the so-called 
Casablanca and the so-called Monrevia or Lagos grcup cf states. 

The Conference of Heads of State and Government in Addis Ababa had 
been preceded by that of the Council of Ministers of the Organization 
whose duty was to prepare an agreed text based upon the Lagos Charter, 
the Casablanca Charter and an Ethiopian draft Charter, which was in 
substance the same as the Lagos Charter. Out of these three documents 
grew what is now known as the Charter of the Organization of African 
Unity, the new name finally agreed upon for the organization.* The Con- 
ference considered it unnecessary to include the word Malagasy in the final 
title, and also took the view that the resulting title of Organization of 
African States (O.A.8.) could easily be confused with the Organization 
of American States (O.A.8.). It was therefore agreed that a distinctive 
title, the Organization of African Unity (O.A.U.), should be adopted for 
the new body. The only other changes in the original Lagos Charter worth 
mentioning were a slight reformulation of some paragraphs of the pre- 
amble and of the purposes and principles, as well as the inclusion of the 
Defense Commission among the Specialized Commissions of the organiza- 
tion. The last was a concession, albeit in greatly attenuated form, to the 
Casablanca bloc and their idea of an African High Command. Otherwise, 
the new Charter is substantially the same as the Lagos Charter, as a close 
study of both documents would reedily show. The new organization, it is 
important to emphasize, is essentially the same as the one outlined in Mon- 
rovia and affirmed in Lagos. The plea of Ghana and of one or two other 
members for the establishment of a political union of Africa was firmly 
rejected by the conference which, fortunately for the continent, was at- 
tended for the first time by the so-called Casablanca group of states. 

4 The present writer was again concerned in Addis Ababg in the drafting of the re- 


vised Charter. The final text was signed at Addis Ababa on May 25, 1963, and came 
into force some three months later. It is printed in 58 A.J.I.L. 873 (1964). 
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It will be useful now to turn to a detailed consideration of the provisions 
af the Charter of the Organization of African Unity. 


II. Tae Arms AND PURPOSES OF THE ORGANIZATION 


In the preamble are to be found some of the fundamen-al postulates of 
the Organization of African Unity. The founding fathers began by recit- 
mg the principle of the inalienable right of all peoples tc self-determina- 
tion and to freedom, equality, justice and dignity. They were conscious 
cf their responsibility to harness the human as well as zhe material re- 
sources of the continent for the advancement of their peoples, and they also 
expressed their common determination to promote understanding among 
their peoples and co-operation among their respective stafes ‘‘in a larger 
cnity transcending ethnie and national differences.” They were con- 
vinced that, in order to translate this determination into reality, the neces- 
sary conditions for the achievement of peace and security must be created 
end maintained. Asa preliminary to this, however, they were resolved to 
safeguard and consolidate their hard-won political independence and the 
territorial integrity of their several states, as well as to fight against ‘‘neo- ` 
colonialism in all its forms.’’ In their dedication to the general progress 
cf the continent of Africa they believed that all African states should unite 
Fenceforth in order to assure the welfare and well-being f their peoples 
and to reinforce the links between them by ‘‘establishing and strengthen- 
ing common institutions.” Equally reassuring in the pr2sent context is 
their reaffirmation of faith that ‘‘the Charter of the United Nations and 
the Universal Declaration of Human Rights . .. provide a solid founda- 
tion for peaceful and positive co-operation among States.” All this may 
sem mere pious sentiment, but only taose who participated in or were 
present at the establishment of the Charter could testify to the sincerity 
and earnestness of purpose that prompted the particular formulation of 
these objectives. Almost half the time spent on considering the Charter 
as a whole had been devoted to this preamble alone, so much store had 
keen set by the African leaders on the postulates enunciated in the pre- 
amble to the Charter. 

The formal establishment and naming of the organization is couched in 
taese words of paragraph 1 of Article 1: 


The High Contracting Parties do by the present Charter establish an 
Organization to be known as the Organization of African Unity. 
In order to remove any ambiguity as well as to satisfy the desire of the 
Fresident of Madagascar (Malagasy) and, no doubt, of the leaders of the 
other islands around the African coasts.5 it was decided that a definition 
be given, in paragraph 2 of the same article, of the sense in which the word 
© African” is used in the title. Accordingly, the clause provides that the 
Crganization ‘‘shall include the Continental African States, Madagascar, 
and other Islands surrounding Africa.”’ 
5 This is in anticipation of any future decision that the leaders of such islands as 


Fernando Po and Rio Muni might make to join the Organization of African Unity after 
their attainment of full political independence. 
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The fourth principle, that of the peaceful settlement of disputes by 
negotiation, mediation, conciliation or arbitration, is probably the most 
fundamental of all the seven principles enshrined in Article 3. While 
Article 33(1) of the United Nations Charter lays the same obligations upon 
states, it is true to say that the Member States of the Organization of 
African Unity have a compelling, almost inescapable, desire to maintain 
peace among themselves at all costs. They realize that they need peace in 
order to achieve the aims of their newly-won independence and to develop 
their human and material resources so as to raise the standard of living of 
their peoples as rapidly as possible. They are impatient in their desire 
for national progress and African advancement. And yet, somehow, the 
Member States feel that the peace which they so sorely need is in danger 
of being threatened by frontier and border disputes between some of their 
number. It is, therefore, of the first importance żo all of them that the 
principle of peaceful settlement of all disputes by negotiation, mediation, 
conciliation or arbitration should be enshrined in & unique manner in the 
Charter of the Organization of African Unity. This they have endeavored 
to do by making additional specifie provision in Article 19 of the Charter 
for the establishment of a Commission of Mediation, Conciliation and Arbi- 
tration, which is not a mere Specialized Commission but one of the four 
principal institutions of the Organization. We shall deal more fully with 
this subject when we come to consider the instituticns of the Organization. 

Something of the spirit of the principlé of non-interference in the inter- 
nal affairs of states and of respect for their sovereignty and territorial ` 
integrity can be seen clearly at work in the fifth principle, that cf un- : 
reserved condemnation, in all its forms, of political assassination as well 
as of subversive activities on the part of neighboring or any other states 
against another state. The immediate occasion for emphasizing in the 
Charter the principle of abstention from political assassination and from 
subversive activities were, on the one hand, the assassination of President 
Sylvanus Olympio of Togo in January, 1963, in an army coup d'état and, 
on the other, the insistent complaints of certam Member States that one or . 
two others within the Organization had been carrying out subversive activ- 
ities by encouraging and sometimes arming recalcitrant elements against 
their duly constituted authorities. Without necessarily admitting the 
truth or otherwise of such allegations, the founding fathers considered it 
necessary to entrench this principle in Article 3. 

Of a somewhat different character is the sixth principle, which enjoins 
upon all Member States of the Organization and, indeed, upon the Crgan- 
ization itself the duty of absolute dedication to the total emancipation of 
the African territories which are still dependent. It will be recalled that 
one of the postulates laid down in the preamble to the Charter cf the 
Organization of African Unity is the determination of its members ‘‘to 
fight against neo-colonialism in all its forms’’ and that Article 1(2) of the 
_ Charter of the United Nations expresses one of the purposes of the world 

body to be, inter alia, ‘‘to develop friendly relations among nations based 
on respect for the principle of equal rights and self-determination of 


| 
| 
} 
| 
t 


250 THE AMERICAN JOURNAL OF INTERNATIONAL LAW [Vol. 59 


peoples.’ The Member States, paradoxical though it may seem, pledge 
themselves to eradicate all forms of calonialism from the continent of 
Africa even if, in achieving this, they should go against the principle of 
non-interference in the internal affairs of states. For this reason they 
have since set up a Decolonization Committee, sometimes known as the 
Committee of Nine, based in Dar-Es-Salaam, Tanganyika, which is charged 
with the responsibility of providing all forms of assistance, especially finan- 
cial aid, for all African liberation movem2nts which are still struggling for 
the political independence of their countries. 

The last, but by no means the least, of the seven basic principles of the 
Organization is that of the affirmation of a policy of non-alignment with 
regard to all blocs. It is the avowed foreign policy of nearly all the Mem- 
ber States that absolute neutrality must be maintained in their relations 
with both the Eastern and the Western Powers. The policy of non-align- 
ment, first consciously adopted by India under its late Prime Minister 
Jawaharlal Nehru soon after its independence, implies the avoidance of any 
involvement in the cold war between the so-called free and unfree worlds. 
Many of the states that have won their freedom only since the end of the 
second World War see a clear advantage in accepting technical and finan- 
cial aid, as far as possible without any strings attached, from whatever 
source it may come and on the best possible terms. Now, this aspect of the 
conduct of the foreign affairs of the new states is not always an easy one 
to maintain in practice, as Nehru’s India learned to its cost when suddenly 
and ruthlessly attacked on its northeast frontier by Communist China some 
two years ago. It is nevertheless a policy which, if carefully thought out 
and executed with discretion, appears in the long run to be the only possi- 
ble one for the developing states. 

Because of the importance attached to the foregoing seven principles, a 
further article was added to emphasize taat the Member States accept the 
obligation scrupulously to observe all the principles in their relations with 
one another. It might have been thought sufficient that these principles 
have been embodied in the Charter, by all the provisions of which Member 
States are already bound. But it was finally agreed that these principles 
should be embodied in Article 6 of the Charter. 


ITI. MEMBERSHIe RIGETS AND OBLIGATIONS 


It will have been observed, from the historical background given earlier, 
that only independent African states are eligible for membership in the 
Organization, Article 4 accordingly provides that each ‘“‘independent sov- 
ereign African State” is so entitled. This clearly excludes all liberation 
movements as well as territories still under colonial rule. A question that 
was much agitated, both during the drafting of this article and later dur- 
ing the debates leading to the adoption of the Charter, was whether an 
independent state not under African rule, like the Republic of South Africa, 
should be eligible for membership in the Organization. The Federation of 
British Central Africa, now defunct, was also a likely candidate at the 
time; and the possibility was not excluded that, even if the Federation 
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should break up, the self-governing colony of Southern Rhodesia would 
still be in the same category as the Republic of South Africa, especially if 
finally granted its independence by Greaz Britain. A related but even 
trickier problem was posed by Tanganyika, which had at the relevant time 
a multi-racial society and government, of which the Prime Minister could 
well be a non-African. Some members contended that there would be 
nothing wrong in an independent state in Africa, with a non-African, pos- 
sibly European Prime Minister, becoming a member of the Organization. 
Most members, however, preferred an independent state under an African 
Prime Minister as a candidate for membership. After much debate, the 
particular wording of the article emphasising that only an ‘‘independent 
sovereign African State’’ should be eligible for membership was finally 
adopted. 

On the basis of the principle of the sovereign equality of all Member 
States, it was thought necessary to provide in Article 5 that ‘‘all Member 
States shall enjoy equal rights and have equal duties.’’7 As far as the 
question of equal rights is concerned, there is little with which one can 
quarrel. Insofar, however, as the question of equal duties is concerned, it 
is more In theory than in practice that this is so. Let us consider, for 
example, the most important of the obligations of membership, that of the 
sharing of the burdens of the budget. Article 23 reads as follows: 


The budget of the Organization prepared by the Administrative Secre- 
tary-General shall be approved by the Council of Ministers. The 
budget shall be provided by contributions from Member States in 
accordance with the scale of assessment of the United Nations; pro- 
vided, however, that no Member State shall be assessed an amount 
exceeding twenty per cent of the yearly regular budget of the Organ- 
ization. The Member States agree to pay their respective contribu- 
tions regularly. 


A number of issues are raised in this provision. One is that Member 
States are required to contribute to the budget on the basis of the United 
Nations assessment, which is related to their unequal national incomes, and 
not on the basis of equality. The only limiting factor to such an assess- 
ment is that a Member State may not be asked to contribute an amount in 
excess of one-fifth of the annual estimate of the Organization. 

This provision appears to be in sharp contrast to that in Article 17(2) 
of the United Nations Charter, which stat2s simply that ‘‘the expenses of 
the Organization shall be borne by the Ifembers as apportioned by the 
General Assembly.” The exact formula Żor the apportionment is, there- 
fore, only to be found in this scale of essessment recommended by the 
Committee on Contributions as approved Ly the Preparatory Commission.® 


7Cf. Art. 6 of the O.A.S. Charter: ‘‘States are juridieally equal, enjoy equal rights 
and equal capacity to exercise these rights, and kave equal duties. The rights of each 
State depend not upon its power to ensure the exercise thereof, but upon the mere fact 
of its existence as a person under international law.’’ 

8 See Res. 14 A(I); U. N. General Assembly, Ist Sess., Part I, Official Records, 
Resolutions (A/64), p. 20; Preparatory Commission 20, p. 108: 
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The position is that, when once the scale of assessment has been fixed by 
the U. N. General Assembly, it is not subject to a general revision for at 
least three years, unless there have been substantial charges in relative 
capacities to pay. The Committee on Contributions is also required to 
alvise the General Assembly on the assessments to be fixed for new Mem- 
bars, on appeals by Members for a change of assessments, and on the 
artion to be taken with regard to Article 19 of the Charter, which provides 
that: 


A Member... which is in arrears in the payment of its financial 
contributions to the Organization shall have no vote in zhe General As- 
sembly if the amount of its arrears equals or exceeds the amount of 
the contributions due from it for the preceding two full years. The 
General Assembly may, nevertheless, permit such a Member to vote if 
it is satisfied that the failure to pay is due to conditions beyond the 
control of the Member. 


By thus linking the financial obligations of the Member States of the Or- 
ganization of African Unity to those of the Members of the United Nations 
at least as regards the assessment of the rates of contributions, the found- 
irg fathers have directly involved the new body in some of the administra- 
tive financial problems of the world body. More than thas, the duties of 
tke Members of the Organization of African Unity cannot rzally be said to 
be exactly equal in this regard, although it is right and prover to add that 
ir. all other respects all the Members are equally obliged to fulfill at all 
times all the aims and purposes of the Organization. The last sentence of 
Article 28, which provides that Member States agree to pay their respective 
ecntributions regularly, may be viewed as merely emphasizing to Members 
the importance of regular payments of their contributions and not as neces- 
serily adding to the obligations assumed through membership. It is sig- 
nificant that there is no provision in the Organization of African Unity 
Charter for any form of penalty for failure to pay contributions regularly ; 
there is no equivalent to Article 19 of the United Nations Charter. 

All ‘‘independent sovereign African States’’ that signed and duly rati- 
fied the Charter are original Members under Article 24. Membership of 


‘(The expenses of the United Nations should be apportioned broadly according to 
capacity to pay. It is, however, difficult to measure such capacity merely by statistical 
msans, and impossible to arrive at any definite formula. Comparative estimates of na- 
tional income would appear prima facie to be the fairest guide. Otaer factors which 
should be taken into account in order to prevent anomalous assessments include the 
following: 


(a) Comparative income per head of population, e.g., in the case of populous States 
with low average income per head; 

(b) Temporary dislocation of national economies arising out of the Second World 
War; 

(e) The ability of Members to seeure foreign currency. 


Two opposite tendencies should also be guarded against: some members may. desire 
unduly to minimize their contributions, whereas others may desire to increase them 
unduly for reasons of prestige. If a ceiling is imposed on contributions the ceiling 
should not be such as seriously to obscure the relations between the nation’s contribu- 
ticns and its capacity to pay.’’ 
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the Organization may also be obtained by adhesion or accession to the 
Charter under Article 28 by ‘‘any independent sovereign African State”? 
at any time notifying the Administrative Secretary General of its mtention 
to do so. On receipt of such notification, the Administrative Secretary 
General communicates a copy of it to all the Members, who are required 
to decide the issue of admission by a simple majority. The votes are trans- 
mitted to the Secretary General who, after receiving the required number 
of votes in this way, will notify the state concerned of its admission. It is 
thought that this procedure is simple enough to achieve speedy admission 
without the necessity of making the candidate wait for the next meeting 
either of the Council of Ministers cr of the Assembly of Heads of State 
and Government. 

The procedure by which membership in the Organization terminates is 
equally easy. Article 32 requires a state desiring to renounce its member- 
ship to forward a written notification to the Administrative Secretary 
General. If such notification is not withdrawn at the end of one year from 
the date it was given, the renouncing state automatically ceases to belong 
to the Organization and the provisions of the Charter no longer apply to it. 
The reason for allowing a lapse of twelve calendar months between the 
giving of the notification and the cessation of membership is to enable both 
the renouncing state and the Organization itself to have time to adjust all 
outstanding rights and obligations. 


IV. PRINCIPAL INSTITUTIONS OF THE ORGANIZATION 


The following four institutions are the principal organs through which 
the Organization accomplishes its purposes: (1) the Assembly of Heads of 
State and Government; (2) the Council of Ministers; (3) the General Sec- 
retariat; (4) the Commission on Mediation, Conciliation and Arbitration. 

These principal institutions, which are provided for in Article 7, are 
clearly distinguishable from the Specialized Commissions of the Organiza- _ 
tion covered by Article 20 of the Charter. Whereas the four institutions 
are the main organs of the Organization, the Specialized Commissions are 
answerable to the Assembly of Heads of State and Government through 
the Council of Ministers. This arrangement would appear to be simpler 
than that of the Organization of American States, the six principal organs 
of which, according to Article 32 o2 its Charter, are: (a) the Inter-Amer- 
ican Conference; (b) the Meeting of Consultation of Ministers of Foreign 
Affairs; (e) the Council; (d) the Pan American Union; (e) the Special- 
ized Conferences; and (£) the Specialized Organizations. 

The Inter-American Conference resembles the equivalent of the Assem- 
bly of Heads of State and Government in the 0.A.U. arrangement. The 
Meeting of Consultation of Ministers of Foreign Affairs is held, at the re- 
quest of any Member State addressed to the Council of the Organization, 
for the purpose of considering ‘‘problems of an urgent nature and of 
common interest to the American States, and to serve as the Organ of 
Consultation.’’® If a Minister of Foreign Affairs is unable to attend the 


3 Arts. 39 and 40 of the O.A.8. Charter. 
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meeting, he may be represented by a special delegate. The meeting is, in 
ease of an armed attack within the territory of an American state or within 
tha region of security delimited by treaties in force, normally advised by 
an Advisory Defense Committee on problems of military co-operation.’® 
The Council of the Organization of American States, on the other hand, is 
composed of one representative of each Member State specially appomted 
by the respective governments with the rank of Ambassador. The Council 
elects its own Chairman and Vice Chairman, who serve for one year only 
and who are not eligible for re-election in the :mmediately ensuing term. 
Tke Couneil takes cognizance cf any matter referred to it by the Inter- 
American Conference or the Meeting of Consultation of Ministers of For- 
eign Affairs. It is also responsible for the proper discharge by the Pan 
American Union of the duties assigned to that organ under the Charter of 
the O.A.S." It is clear that neither the Meeting of Consultation of Minis- 
ters of Foreign Affairs nor the Council of the Organization of American 
States corresponds exactly to the Council of Ministers of the O.A.U. 
What, for example, would be regarded as Specialized Commissions in the 
O.A.U. arrangement are stated in Article 57 of the Charter of the Organ- 
ization of American States to be organs of the Council; these are the 
Inver-American Economie and Social Council, the Inter-American Council 
of Jurists, and the Inter-American Cultural Council. 

Although Article 33 of the Charter of the O.A.S. deseribes the Inter- 
American Conference as ‘‘the supreme organ of the Organization of 
American States,’’ the Pan American Union is described in Article 78 of 
the same Charter as ‘‘the central and permanent organ of the Organization 
of American States and the General Secretariat of the Organization.’’ 
It resembles the General Secretariat of the C.A.U. because the Seere- 
tary General of the O.A.8., who is elected by the Council for a ten-year 
term and who is not eligible for re-election, is given power under Article 
80 to ‘‘direct the Pan American Union and be the legal representative 
thereof.” The Assistant Secretary General is stated in Article 86 to be 
the Secretary of the Council. Under Article 92, the seat of the Pan Amer- 
ican Union is the City of Washington in the United States of America. 
Thase arrangements have no parallels in the O.A.U. scheme. Again, the 
Sp2cialized Conferences, despite the title, are required to meet to deal with 
‘‘snecial technical matters or to develop specific aspects of inter-American ’ 
co->peration, when it is so decided by the Inter-American Conference or 
the Meeting of Consultation of Ministers of Foreign Affairs; when inter- 
American agreements so provide; or when the Council of the Organization. 
corsiders it necessary either on its own initiative or at the request of one 
of its organs or of one of the Specialized Organizations.’’ % 

Article 94 provides that the program and regulations of the Specialized 
Conferences are prepared by the organs of the Council of the Organization 
or by the Specialized Organizations concerned, and are submitted to the 
Member Governments for consideration and subsequently transmitted to the 


ac Arts. 42-44, ibid. 11 Arts. 48-51, ibid. | 
14 Art. 93 of the O.A.8. Charter. 
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Council for its information. When we turn to the sixth organ of the 
0.A.S., that is, the Specialized Organizations, we find in Article 95 that they 
are described as ‘‘the inter-governmental organizations established by multi- 
lateral arrangements and having specific functions with respect to technical 
matters of common interest to the American States.” In Article 97 they 
are also said to ‘‘enjoy the fullest technical autonomy’’ and to ‘‘take into 
account the recommendations of the Council in conformity with the pro- 
visions of the present Charter.’’ They are further required, in Article 98, 
to submit to the Council periodic reports on the progress of their work and 
on their annual budgets and expenses. They are free to establish ‘‘coop- 
erative relations with world agencies of the same character in order to 
coordinate their activities.’’ 8 

It will be seen from this brief comparison between the O.A.U. and the 
O.A.S. arrangements that the scheme contained in the Charter of the 
former is far less complicated than that contained in the Charter of the 
latter. It seems that there is a certain amount of duplication of work 
between certain of the organs of the O.A.S., at least as provided in theory 
by the relevant articles. It may be that in practice this is not so. On the 
face of it, however, it appears that the Specialized Conferences as well as 
the Meeting of Consultation of Ministers of Foreign Affairs might well 
perform, together with the Council of the Organization of American States, 
the functions variously performed by the Council of Ministers of the Or- 
ganization of African Unity under its own Charter. 

We should now examine separately the four principal organs of the 
Organization of African Unity. 


V. THE ASSEMBLY oF HEADS oF STATE AND GOVERNMENT 


It is provided in Article 8 of the Charter of the Organization of African 
Unity that the supreme organ of the Organization is the Assembly of 
Heads of State and Government. One of its main functions is to ‘‘ discuss 
matters of common concern to Africa with a view to co-ordinating and 
harmonizing the general policy of the Organization.’’ It is also given 
power to review ‘‘the structure, functions and acts of all the organs and 
any specialized agencies which may be created in accordance with’’ the 
Charter. According to Article 9 the Assembly is composed of the Heads 
of State and Government or their duly accredited representatives. Unlike 
the Inter-American Conference, which under Article 35 of the Charter of 
the 0.A.S. convenes every five years at the time fixed by the Council of the 
Organization, the Assembly meets at least once a year in ordinary session. 
Whenever it is considered necessary for it to meet in extraordinary session, 
any Member State may make a request to that effect. and, on approval by a 
two-thirds majority of all the Member States, the Assembly will meet. 

Whether the meeting is in ordinary or extraordinary session, a quorum 
of not less than two thirds of the total membership of the Organization is 
required before any business can be transacted. At all meetings of the 
Assembly each Member State has one vote, and all resolutions are deter- 


13 Art. 100, ibid. 


256 THE AMERICAN JOURNAL OF INTERNATIONAL LAW [Vol. 59 


mined by a two-thirds majority of all the Members of the Organization, 
not necessarily of only the Members present and voting. This. means that, 
with 34 Member States up to July, 1964, any decision must be carried by 
at least 23 votes, reckoning a fraction of more than one half as one unit. 
But where the matter for decision relates only to a question of procedure, 
a simple majority of 18 is necessary where the total membership is 34. It 
is also provided that, in order to determine wheter or not a question is one 
of procedure, a simple majority of all the Member States is sufficient.** 

By Article 11 the Assembly is also given the power to determine its own 
rules of procedure. During its meeting in Cairo from July 17 to 21, 
1964, the Assembly considered and adopted the text of its Rules of Proce- 
dure, prepared and submitted to it by the Council of Ministers. 


VI. Tee COUNCIL of MINISTERS 


The Council of Ministers of the O.A.U. consists of ‘‘Foreign Ministers or 
such other Ministers as are designated by the Governments of Member 
States.” 15 In this respect, it is unlike the Council of the Organization of 
American States or its Meeting of Consultation of Ministers of Foreign 
Affairs, not only in functions but also in compcsition. This is why it has 
been given the name of Council of Ministers, not Council of Foreign Min- 
isters. The choice was deliberate, since the founding fathers felt that the 
composition of this important organ of the O.A.U. should be kept flexible 
enough to permit Member States to designate any of their Ministers to 
represent them as circumstances may require, although in practice the 
majority of the Member States have been designating their Foreign Min- 
isters. Another subtle point in this regard is taat, when a Minister other 
than a Foreign Minister is so designated as a Member of the Council of 
Ministers of the O.A.U., he is not, as is the case with the Meeting of Con- 
sultation of Ministers of Foreign Affairs of the O.A.S., a ‘‘special dele- 
gate’’; nor is he required to hold the rank of an Ambassador, as is the case 
with membership in the Council of the Organization of American States. 

The Council of Ministers is required under Article 12(2) to meet at least 
twice a year in ordinary session. If any Member State so requests, the 
Council may meet in extraordinary session, if such request is approved by 
two thirds of all the Member States. The reason that the Council is re- 
quired to meet at least twice a year is partly to provide a measure of 
continuity for the work of the Organization as a whole and partly to enable 
it to devote at least one meeting to the general purposes of the Organization 
and another meeting to the work of preparing for the annual meeting of 
the Assembly of Heads of State and Government. 

In order to define the exact relationship between the Assembly of Heads 
of State and Government and the Council of Ministers, it is provided in 
Article 13(1) that the Council is responsible to the Assemkly and that it 
is “‘entrusted with the responsibility of preparing conferences of the As- 
sembly.’’ The Council takes cognizance of any matter referred to it by 
the Assembly. Its major function is stated in Article 18(2) to be ‘‘the 


14 Art. 10 of the O.A.U. Charter. 15 Art. 12(1) of the 0.A.U. Charter. 
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implementation of the, decisions of the Assembly of Heads of State and 
Government.’’ Another of its functions is the co-ordination of inter- 
African co-operation ‘‘in accordance with the instructions of the Assembly 
and in accordance with Article 2(2) ot the present Charter’’ (which relates 
to the co-ordination and harmonization of the general policies of the Mem- 
ber States in the six fields of co-operation therein enumerated). But just 
as Important is its duty to give due consideration and approval to the 
Regulations governing the Specialized Commissions in accordance with 
Article 22 and to the Budget of the Organization prepared by the oe 
General in accordance with Article 23 of the Charter. 

For all meetings of the Council, whether ordinary or E a 
quorum of not less than two thirds of the total membership of the Council 
is required. At all meetings of the Council, each Member State has one 
vote, and all resolutions are adopted by a simple majority of all the mem- 
bers of the Council of Ministers. This provision m Article 14(2) with 
regard to the Council of Ministers contrasts with the provision of Article 
10(2) with regard to the Assembly of Heads of State and Government 
which requires a two-thirds, and not a simple, majority for resolutions of 
the Assembly. The difference probably lies in the fact that the conclusions 
of the Council on substantial issues are no more than recommendations to 
the Assembly, which alone can take final decisions for which a greater degree 
of agreement is always desirable. 


Rules of Procedure 


Under Article 15, the Council has the power to determine its own rules 
of procedure, and this it exercised in producing and adopting a set of 37 
Rules of Procedure in Dakar, Senegal, on August 9, 1963. These rules are, 
indeed, supplementary to the outline provisions of Article 14 of the Charter. 
Thus Rules 1 and 2 repeat the composition of the Council of Ministers and 
its responsibility to the Assembly of Heads of State and Government. Rule 
3 summarizes the functions of the Council as laid down in various provisions 
of the Charter, while Rule 4 repeats the statement that each government is 
represented by the Minister of Foreign Affairs or any other Minister. Rule 
7 repeats the provision dealing with the manner of calling an extraordinary 
session, -while Rule 18 restates the quorum required for each meeting. 
Rules 28 and 29 repeat respectively the provisions that each state has one 
vote and that all resolutions will be determined by a simple majority. The 
other rules are more original in that they attempt to amplify as well as fill 
any gaps in the Charter provisions on procedure. 

Rule 5 requires each Member State to submit a list of its duly accredited 
representatives to the Council through the Administrative Secretary Gen- 
eral. The two statutory annual meetings required as a minimum under 
Article 12(2) of the Charter are stated in Rule 6 to be held m February 
and August respectively. The February meeting is to consider and 
approve, inter alia, the program and budget of the Organization for the 


16 We shall later see how this is linked up with the Specialized Commissions of the 
O.A.U. described in Art. 20 of the Charter. 
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next fiscal year, which runs from June 1 of one year te May 31 of the 
following year. It is provided in Rule 8 that the sessions of the Council 
are to be held at the headquarters of the Organization or at such other places 
as the Council may decide by a simple majority. Rule 9 provides that all 
meetings of the Council must be held in private, although the Council may 
decide by a simple majority that any particular meeting should be held in 
public. As is provided in Article 29 of the Charter, Rule 10 stipulates that 
the working languages of the Council and of all the institutions of the 
Organization are, if possible, African languages, French and English. 

Rule 11 provides that, at the commencement of each session, the Council 
must elect, by secret ballot and simple majority, a Chairman, two Vice 
Chairmen and a Rapporteur, whose terms of office terminate at the com- 
mencement of the next ordinary session.” Tkese officers are ineligible for 
re-election until all other representatives have had a chance to hold office. 
It is the function of the Chairman, under Rule 12, to open and close every 
meeting, to submit the records of the meeting for approval, to direct the 
debates, to grant the use of the floor, to announce the result of votes, and 
to rule on points of order in accordance with the Rules of Procedure. Rule 
13 provides that, in the event of a vacancy in tke office or during the absence 
of the Chairman, one of the two Vice Chairmen will act in his place. In 
recent months, the practice has grown of offering the chair to the Rap- 
porteur in the absence of the Chairman and the two Vice Chairmen. 

The Administrative Secretary General has the responsibility, under Rule 
14, of drawing up the provisional agenda for each Council meeting and of 
communicating it to all Member States at least 30 days before the opening 
of an ordinary session. Rule 15 sets out the fo‘lowing formula for the items 
of the provisional agenda: 


(1) The report of the Administrazive Secretary General; 

(2) Items which the Assembly decides to place on the agenda of the 
Council; 

(3) Items which the Council decided at a preceding session to place on 
its agenda ; 

(4) Items proposed by the Specialized Commissions of the Organiza- 
tion; 

(5) Items proposed by Member States; and 

(6) Other business. 


As regards an extraordinary session convened at the request of a Member 
State, the.agenda must comprise only the items submitted and must be 
communicated at least 15 days before the opening of such session.*® 

Under Rule 19, no representative may have the floor without the Chair- 
man’s consent. In any ease, the Chairman will grant the use of the floor 
only in the order in which it has been requested. He is entitled to call to 
order any representative whose statement is not relevant to the matter 
under discussion. It is provided in Rule 20 that all proposed resolutions, 
motions or amendments must be presented in writing to the Administrative 


17 In practice, this means that they officiate in these capacities aò the next ordinary 
meeting until new elections have been held. 18 Rules 16 and 17. 
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Secretary General, who should circulate copies to all representatives. In 
certain cases, the Council may, however, authorize the discussion of a pro- 
posal which has not been previously distributed. All proposed resolutions 
and motions are examined in the order in which they have been submitted. 
A proposed resolution or motion may be withdrawn by the original mover 
at any time before it is submitted to the vote. A motion or proposed resolu- 
tion that has been withdrawn may be reintroduced by any representative. 

Under Rule 21, any representative may, in the course of a debate, raise a 
point of order which the Chairman must decide immediately in accordance 
with the Rules of Procedure. A representative may, if dissatisfied with 
such ruling, appeal against the Chairman’s rulmg. The appeal must be 
immediately put to the vote and decided by a simple majority. It is impor- 
tant to note that, in raising a point of order, no representative may speak 
on the substance of the matter under discussion. In accordance with the 
provisions of Rule 27, certain motions have precedence over all other mo- 
tions or proposals before the meeting. These are motions (a) to suspend 
the meeting, (b) to adjourn the meeting, (c) to adjourn the debate on the 
item under discussion, and (d) for the closure of the debate on the item 
under discussion, in that order of priority. 

The meeting may, under Rule 22, limit the time allowed to each speaker 
on any question. In the case of purely procedural questions, however, the 
Chairman may limit each intervention to a maximum of five minutes. A 
speaker who exceeds his allotted time may be called to order by the Chair- 
man. without delay. Rule 23 provides that, during the course of a debate, 
the Chairman may announce the list of speakers and, with the consent of the 
' meeting, he may declare the list closed. The Chairman may, however, ac- 
cord the right of reply to any speaker if, in his opinion, a speech delivered 
after he has declared the list closed makes this desirable. Any representa- 
tive may, under Rule 24, move the closure of the debate if he considers that 
a matter has been sufficiently discussed. Two representatives may speak 
in. favor of such a motion and two against it. Thereafter, the motion is 
considered approved if it has a simple majority in its favor. Otherwise, it 
is considered lost. When the debate on an item is concluded because there 
are no more speakers on it, the Chairman must declare the debate closed. 
Similarly, under Rule 25, any representative may move the adjournment of 
a debate on an item under discussion. Besides the mover, one representa- 
tive may speak in favor of and one against the moticn. Again, the motion 
must immediately thereafter be put to the vote. Firally, under Rule 26, a 
representative may, in the course of the discussion of any matter, move the 
suspension or adjournment of the meeting. No discussion of such a motion 
is permitted, and it must be immediately put to the vote. 

The procedure for taking and recording of votes on resolutions is as 
follows. After the Chairman has closed a debate, all resolutions, together 
with any amendments, must be put to the vote immediately. No interrup- 
tion of the vote is permitted unless it is on a point of order about the manner 
in which the vote is being taken.!? Rule 31 specifies the manner of voting 


19 Rule 30. 
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on amendments submitted in respect of resolutions before the meeting. 
Every such amendment must te voted on first. If there are two or more 
amendments, the meeting must first vote on the amendment that is furthest 
removed in substance from the original proposal, and then on the amend- 
ment that is next furthest removed therefrom, and so on, until all the 
amendments have been put to the vote sersatim. Where one or more amend- 
ments are adopted, the whole proposal as thus amended is then put to the 
vote. Where no amendments are eventually adopted, the proposal must be 
put to the vote in its original form. A proposal is considered as an amend- 
ment to a text if it modifies it, adds to or removes parts of it. 

When it is so requested, parts of a proposal, resolution or motion must be 
voted on separately. After the necessary series of votes, the resulting text 
must be put to the vote as a whole. Where all the operative parts of a 
proposed resolution or motion have been rejected, the proposal is considered 
to have been rejected asa whole. This is laid down in Rule a2. 

Votes are normally taken by a show of hands, but any representative may 
request a roll-call vote, which must then be taken in the alphabetical order 
of the names of the Member States, beginning with the state whose name is 
drawn by ballot by the Chairman. Immediately after a vote is taken, any 
representative may request the use of the floor in order to explain his vote.”° 
For all elections, and in any such special circumstances as the meeting may 
determine by a simple majority, Rule 34 requires that there must be a secret 
ballot. Under Rule 35, where the votes are equal for and against an issue, 
the proposal is considered to have been lost. But this does not apply in the 
case of elections to offices. 

It is provided in Rule 36 that the Council of Ministers may establish such 
ad hoc committees and temporary working groups as it may deem necessary 
from time to time. . 

The last of these rules, namely, Rule 37, provides that any of the Rules 
of Procedure may at any time be amended by the Council of Ministers by a 
simple majority of all its members. 

Thes2 Rules of Procedure will be seen to be sc fairly detailed as to ensure 
orderly proceedings at all the meetings of the Council and to regulate the 
transaction of its business. Since the rules were established in 1963, no 
amendment has yet been made. On the other hand, several of the impor- 
tant undertakings of the Council, such as the provision of the Regulations 
of the Specialized Commissions, have been accomplished through the use of 
committees of the Council. The most significant example was the Com- 
mittee of Legal Experts appointed by the Council of Ministers at its 
meeting in Lagos, Nigeria, in February, 1964, to prepare the text of the 
Protocol of Mediation, Conciliation and Arbitration which was adopted at 
the Cairo meeting of the Assembly of Heads of State and Government held 
in July, 1964. 

VII. THE Genera SECRETARIAT 

It'is provided in Article 16 that an Administrative Secretary General of 
the Organization, appointed by the Assembly of Heads of State and Govern- 

20 Rule 33. 
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ment, will direct the affairs of the Secretariat. One or more Assistant Sec- 
retaries General of the Organization, also appointed by the Assembly, will 
assist him.™ The functions and conditions of service of the Secretary 
General, the Assistant Secretaries General and of all other employees of 
the Secretariat will be governed by the provisions of the Charter itself. and 
of the regulations to be approved by the Assembly of Heads of State and 
Government. This is laid down in Article 18 of the Charter of the O.A.U., 
and these draft regulations have since been approved. The Secretary Gen- 
eral and each of his Assistants hold office for a term of four -years. 
Although Articles 16 and 17 of the O.A.U. Charter thus prescribe that the 
appointment of the Administrative Secretary General and of the Assistant 
Secretaries General is to be by the Assembly of Heads of State and Gov- 
ernment, a good deal of doctrinal controversy raged around their imple- 
mentation in practice. At the Dakar meeting of the Council of Ministers 
in August, 1963, there were two schools of thought in regard to the proper 
authority to make the appointment of the first Administrative Secretary 
General of the Organization. A number of representatives took the line 
that the Council was not competent to consider any nominations for the 
office of Secretary General, much less to make a specific recommendation of 
a candidate who might have secured the necessary majority in accordance 
with the Rules of Procedure of the Council. This school of thought insisted 
that only the Assembly of Heads of State and Government had the right 
under the Charter to consider and appoint a qualified candidate for the 
office of Secretary General. There is no doubt that Article 16 appears to 
imply so much. The second school of thought, probably the majority of 
representatives, contended that the Council of Ministers was, by the nature 
of its functions in relation to the Assembly, quite competent not only to 
consider nominations for the office of Secretary General, but also to make a 
definite recommendation in respect of a candidate that has secured the nec- 
essary majority in accordance with the Rules of Procedure. Accordingly, 
Monsieur Diallo Telli of Guinea was proposed and duly voted on, but he 
obtained only 14 votes in his favor, 11 against, with 6 abstentions and 1 
absent. In order to succeed, he would have needed 17 votes, as there were 
82 Member States of the Organization on August 10, 1963, the day of the 
voting in Dakar. As there was no other candidate, it was decided by the 
meeting that a report of the voting should be submitted to the next meeting 
of the Assembly of Heads of State and Government. - In the meantime, one 
or two other candidates were proposed in O.A.U. cireles, and at least the 
name of Monsieur Zinzou of Dahomey was much canvassed both before and 
at the Cairo meeting in July, 1964. The outcome was that Monsieur Diallo 
Telli was appointed: by the Heads of State and Government on July 21, 
1964, the last day of the Cairo conference. It is impossible to be sure 
whether this appointment was really a mere formal ratification of the nom- 
ination by the Council of Ministers in Dakar, or whether it was an inde- 
pendent exercise on the part of the Heads of State and Government, acting 
in accordance with their powers under Article 16 of the Charter. Even if 


21 Art. 17 of the O.A.U. Charter. 
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the Heads of State and Government had been influenced by the Dakar res- 
clution, a resolution that did not secure the necessary majority, it seems 
clear that a new vote was taken and the successful candidate secured the 
recessary majority as requirec by the Rules of Procedure of the Assembly 
cf Heads of State and Government held in Cairo. In the same way, the 
appointments of the Assistant Secretaries General on the same occasion 
would appear to be in accordance with the provision of Article 17 of the 
Charter. 

An analogous problem, which had also arisen in Dakar on August 10, 
1963, was that of choosing the site cf the Headquarters of the Organization. 
The two schools of thought, for and against the competence of the Council 
af Ministers to recommend a candidate for the office of Seeretary General, 
took much the same positions in respect of the choice of the seat of the 
Organization. The vote in that connection wes, however, more definitive, 
in that Addis Ababa, Ethiopia, secured 23 votes out of the possible 32. The 
Council adopted a resolution recommending the choice of Addis Ababa for 
tae Headquarters of the Organization, £ recommendation that was almost 
unanimously approved by acclemation at the same Cairo conference in July, 
1964. 

Both of these issues illustrate a trend in the affairs of the Organization, 
particularly in the matter of the relationship between the Council of Min- 
isters and the Assembly of Heads of State and Government. A clear trend 
s2ems to be developing in the direction of giving the Council large powers, 
not only in preparing the ground for the meetings of the Assembly, but also 
in taking far-reaching decisions in she fcrm of recommendations to the As- 
sembly, which usually ratifies the resolutions brought before it in this way. 

Under Article 79 of the Charter of the 0.A.S. the Secretary General holds 
office for a ten-year term and may not be re-elected or be succeeded by a 
person of the same nationality. In addition, he is allowed under Article 81 
to participate with voice but without vote in the deliberations of the O.A.S. 
Article 85 of the same Charter provides only for an Assistant Secretary 
(-eneral of the 0.A.8., who holds ozfice also for a term of ten years and is 
e_igible for re-election, and who, unlike his counterpart in the O.A.U., is 
stated in Article 86 to be the Seeretary of the Council of the O.A;S. 

Article 18 of the O.A.U. Charter further provides as follows: 


1. In the performance of their duties the Administrative Secretary- 
General and the staff shall not seek or receive instructions from any 
Government or from any other authority external to the Organization. 
They shall refrain from any action which might reflect on their position 
as international officials responsible only to the Organization. 

2. Each member of the Organization undertakes to respect the exclu- 
sive character of the responsibilities of the Administrative Secretary- 
General and his staff and not to seek to influence them in the discharge 
of their responsibilities. 


The debt which these provisions owe to Article 100 of the United Nations 
Charter will be obvious upon a reading of the provisions of the latter article. 
The O.A.U. is not alone in borrowing so free-y from Article 100 of the 
United Nations Charter. Articles 89 and 90 of the Charter of the Organiza- 
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tion of American States, which was adopted at Bogotá in 1948 and which 
came into force in December, 1951, reproduce, mutatis mutandis, the same 
provisions of the United Nations Charter. 

As we have previously noted in connection with the rights and duties of 
membership in the Organization, the Administrative Secretary General has 
a number of functions, chief among which are the following: 


(a) To communicate a copy of the notification of accession or adhesion 
by any state to all the Member States, in accordance with Article 
28 of the Charter ; 

(b) To receive a written notification from any state desiring to re- 
nounce its membership, in accordance with Article 32; 

(c) To receive a written request for the amendment or revision of the 
Charter and to notify all the Member States, in accordance with 
Article 33; 

(d) To accept on behalf of the Organization gifts, bequests and other 
donations after due approval by the Council of Ministers, in ac- 
cordance with Article 30; 

(e) To call ordinary as well as extraordinary sessions of the Council 
of Ministers and of the Assembly of Heads of State and Govern- 
ment, in accordance with the Rules of Procedure of the Council; 

(£) To draw up the provisional agenda and to communicate it to Mem- 
ber States, in the manner laid down in Rule 14 of the Rules of 
Procedure; and 

(g) To prepare and submit for the approval of the Council of Ministers 
the annual Budget of the Organization. 


By the nature of the work which the Secretary General and his staff are 
required to perform, it is necessary that they enjoy a c2rtam measure of 
privileges and immunities in the discharge of their functions.?* Accord- 
ingly, Article 81 provides that the Council of Ministers must decide on the 
privileges and immunities to be accorded to the personnel of the Secretariat 
in the respective territories of the Member States. Pursuant to this, the 
text of a Protocol on Privileges and Immunities of the Personnel of the 
Seeretariat of the Organization of African Unity was adopted by the Coun- 
cil of Ministers at its meeting held in Lagos in February, 1964, and was 
subsequently adopted by the Assembly of Heads of State and Government 
at its Cairo meeting in July, 1964. This text on privileg2s and immunities 
follows closely that of the United Nations Organization adopted on the same 
subject in 1946.78 


VIII. Commission of MEDIATION, CONCILIATION AND ARBITRATION 


As we have had oceasion to observe earlier, this is one of the four prin- 
cipal institutions of the Organization of African Unity, and it is not to be 
confused in any way with the Specialized Commissions of the Organization 
dealt with in Article 20. So important are the functions of this institution 


22 See, generally, Art. 105 of the U. N. Charter and Arts. 103 and 104 of the Charter 
of the Organization of American States in this respect. 

23 Convention on the Privileges and Immunities of the United Nations, adopted Feb. 
13, 1946. U. N. Doe. A/64, July 1, 1946, p. 25: reprinted in 43 A.J.I.L. Supp. 1 
(1949). T 
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to the peace and orderly relations between the Member States that it has 
been rated as on a par with the Secretariat, the Council of Ministers, and the 
Assembly of Heads of State and Government. Article 19 is devoted to it, 
and provides that the Member States 


pledge to settle all disputes among themselves by peaceful means and, 
te this end, decide to establish a Commission of Mediation, Conciliation 
and Arbitration, the composition of which and conditions of service 
shall be defined by a separate Protozol to be approved by the Assembly 
of Heads of State and Government. The said Protocol shall be re- 
garded as forming an integral part cf the present Charter. 


There are three points to be specially noted about this provision. The first 
is that the Commission is already established by the Charter itself, so that 
the Protocol is expected to deal only with the composition of the Commission 
as well as the conditions of service of its officers when appointed. The 
second point is that this separate Protocol, when drawn up, requires only to 
be approved by the Assembly of Heads of State and Government in order 
to make it effective. There is no need for any other act before it becomes 
binding on Member States. The third point is that the Protocol, as thus 
approved, is deemed to form ‘‘an integral part of the present Charter,’’ so 
that there is no need for it to be separately ratified by the Member States 
cr for a separate date to be fixed for its coming into force. Once it is drawn 
up and duly approved, it is regarded for all practical purposes as part and 
parcel of the Charter from the very inception of the latter, that is, as if it 
had formed part of, had been ratified and brought into force on the same 
date as, the Charter itself. The details of the Protocol drawn up by a Com- 
mittee of the Council of Ministers under the Chairmanship of the present 
writer will be found treated elsewhere.** 


IX. Tae SPECIALIZED COMMISSIONS 


These are the main agencies through which the Organization attempts to 
fulfill certain of its functions in the field of economic, educational, health, 
defense, scientific and technical co-operation. Under Article 20 of the 
Charter, it is provided that the Assembly of Heads of State and Govern- 
ment has the duty to establish such Specialized Commissions as it may deem 
necessary from time to time. Such agencies include the following: Eco- 
nomic and Social Commission; Educational and Cultural Commission; 
Health, Sanitation and Nutrition Commission; Defense Commission; Scien- 
tific, Technical and Research Commission. These five Commissions will be 
found to correspond to five of the six fields of co-operation enumerated in 
Article 2(2), the sixth field being that of political and diplomatic co-opera- 
tion, which, however, has not been given any Specialized Commission of its 
own. A seventh Specialized Commission, entitied the Commission of Afri- 
ean Jurists, was added at the Cairo conference on July 20, 1964, when the 
Assembly of Heads of State and Government adopted a resclution from the 
Council of Ministers held in Lagos in February, 1964, reecmmending that 


 248ee 41 British Year Book of International Law (1965). 


1965] THE ORGANIZATION OF AFRICAN UNITY 265 


this new body be incorporated as one of the Specialized Commissions of the 
O.A.U. The Commission of Jurists had developed out of a meeting of 
African jurists held in Lagos in August, 1968, at the request of lawyers 
from many countries made to the present writer for the convening of such 
a meeting and for the establishment of a Pan-Afrizan legal organization. 
As a result of a second conference held in Lagos in January, 1964, it was 
unanimously resolved, under the chairmansiip of the present writer, that 
the Convention and Statute of the Commission of African Jurists be com- 
mended to the Council of Ministers with a request that that body should 
approve a resolution to the effect that it be adopted as one of the Specialized 
Commissions of the Organization of African Unity at tke next meeting of 
the Assembly of Heads of State and Government. As this Commission is 
dealt with elsewhere,” it is unnecessary to elaborate on it here any further. 
It is provided in Article 21 that each Specialized Commission is to be 
composed of the Ministers concerned with its subject matter or other Min- 
isters or Plenipotentiaries designated in tha= behalf by the governments of 
Member States. For example, the Economic and Social Commission will 
consist mainly of those Ministers of the gov2rnment of each Member State 
who have responsibility for economic and social matters; those Ministers 
having responsibility for defense matters wil. form the Defense Commission, 
and so on. According to Article 22, certain Regulations drawn up and 
approved by the Council of Ministers will govern the performance of its 
functions by each Specialized Commission. The Regulations for the five 
original Specialized Commissions, which had been drawn up by certain 
committees of the Council of Ministers, were considered and approved at 
the Second Ordinary Session of the Council held in Lagos in February, 
1964. They are based upon a common pattern of organization and have 
more or less uniform procedures. One significant feature common to them 
all is the provision that each Specialized Commission will have its seat at 
the Headquarters of the Organization of African Unity and that each will 
operate under, and as part of, the General Secretariat of the Organization. 
Each is also required to submit its annual budget through the Secretariat to 
the appropriate meeting of the Council of Ministers for consideration and 
approval. In this way, some measure of control over the annual estimates 
as well as the administrative functioning of each Commission is ensured. 
But there are difficulties in this arrangement. In the first place, the 
location of each Commission within the Secratariat of the Organization can 
only have the effect of qualifying its autoncmy and independence, both of 
which attributes are necessary to the proper and quick growth of organs 
dealing with such vital areas of functional co-operation among the Member 
States. It might have been better if, with due regard to fair and tech- 
nically viable geographical distribution, the Specia_ized Commissions had 
been located in five different capitals of the Member States up and down the 
continent. By concentrating all of them in Addis Ababa or, indeed, in any 
other single capital, other Member States than the host country might not 


25 See The Report of the Inaugural Conference of the Commissian of African Jurists, 
Lagos, 1964, pp. 28-36. 
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find it easy to spare some of their technically qualified citizens for long 
spells at the Headquarters of the Organization as members of the staffs of 
the Specialized Commissions. It must, therefore, be hoped that the present 
errangement is in the nature of an experiment, the success oË which will be 
determined in the light of experience during a reasonable period. In this 
regard, the practice of the United Nations Organization provides useful 
cuidance and example. Its principal as well as subsidiary crgans have been 
located in different parts of the world, and the system has worked. 


X. SIGNATURE, Ratirication, Entry into Foros, 
AND REGISTRATION OF THE CHARTER 


These procedural but very important matters are dealt with in Articles 
24-26 of the Charter. It is only for convenience that they have been 
crouped together under the present heading. 

Article 24 provides that the Charter is open for signature to all ‘‘inde- 
pendent sovereign African States” and must be ratified by the signatory 
states in accordance with their respective constitutional rocesses. It is 
further provided that the original instrument done, if possible, in African 
languages, in English and French, all texts being equally authentic, must 
be deposited with the Government of Ethiopia, which was required to trans- 
mit certified copies of the Charter to all independent sovereign African 
states. Similarly, all instruments of ratification of the Charter were re- 
cuired to have been deposited with the Government of Ethiopia, which must 
notify all signatories of each such deposit. All these provisions are similar 
to, though much shorter than, those of Article 110(1) and (2) and Article 
‘111 of the United Nations Charter (first paragraph). One noticeable dif- 
ference, however, is that, whereas Article 111 of the United Nations Charter 
requires that certified copies be transmitted to ‘‘the Governments of the 
cther signatory States,’’ Article 24(2) of the O.A.U. Charter stipulates that 
such copies be transmitted to ‘‘all independent sovereign African States,’’ 
not merely to the other signatory states. The practical effect would seem to 
be the same in the one case as in the other, since the Charter of the O.A.U. 
presupposes that all independent sovereign African states will 4pso facto be 
Ifembers of the Organization. 

By the provision of Article 25, the Charter entered into force immediately 
upon receipt by the Government of Ethiopia of the instruments of ratifica- 
tion from two thirds of the signatory states; in other words, after 22 states 
had ratified it and duly deposited their instruments of ratification, an event 
which took place within three months. 

. In conformity with the provisions of Article 102 of the Charter of the 
United Nations, the Charter of the O.A.U. is required by Article 26 to be 
registered, after due ratification, with the Secretariat of the United Nations 
through the Government of Ethiopia. The character of the Charter as an 
international treaty or agreement is clearly not in doubt, and so the found- 
ing fathers took care to keep within the law es bona fide Members of the 
world body. 
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XI, INTERPRETATION OF THE CHARTER 


This important matter is dealt with in Article 27 which provides as 
follows: 


Any question which may arise concerning the interpretation of this 
Charter shall be decided by a vote of two thirds of the Assembly of 
Heads of State and Government of the Organization. 


In the early stages of the drafting of this artiele, provision was made for a 
reference to the International Court of Justice at The Hague as the sole 
arbiter in every dispute as to the interprətation or application of the 
Charter. But after considerable discussion and thought it was considered 
that disputes as to the interpretation of any of the provisions of the Charter 
would be best disposed of within the framework of the Organization itself, 
rather than by an authority external to it. It was accordingly decided that 
questions of interpretation should be decided by a two-thirds majority of 
the Assembly of Heads of State and Government of the Organization. 
What, in the view of the founding fathers, made the International Court of 
Justice inappropriate in this context was the fact that the majority of the 
Member States of the O.A.U., as of U.N.O., had yet to accept the com- 
pulsory jurisdiction of the World Court. 


XII. AMENDMENT OF THE CHARTER 


Whenever it is desired to amend any of tke provisions of the Charter, a 
Member State makes a written request to the Administrative Secretary 
General proposing in as precise terms as possible a particular amendment 
or revision. The proposed amendment or revision must not, however, be 
submitted to the Assembly for consideration until ell the Member States 
have been duly notified of it and until a period of one year has elapsed after 
such submission. A majority of not less than two thirds of all the Member 
States of the Organization must approve the proposed amendment or re- 
vision. before it becomes effective. These provisions of the concluding Ar- 
ticle 33 of the Charter regulating the mode of amending or revising it are 
more straightforward and understandably simpler then those to be found in 
Articles 108 and 109 of the Charter of the United Nations. | 


The foregoing is a summary account of the Charter of the Organization 
of African Unity as it has evolved in practic2. It is neither an exhaustive 
dissertation on nor a substitute for the Charter itself. Anyone desiring to 
acquire a sound knowledge of this important Pan-African organization 
would be well advised to make a study of the Charter itself. 


STATE SUCCESSION IN THE FRAMEWORK OF GATT 


By Tarsvuro Kunvuei* 


Office of Legal Affairs, United Nations Secretariat 
INTRODUCTION 


In the prewar period the principle appeared widely accepted that a new 
state is not bound by any treaty of its predecessor with the possible ex- 
zeption of a treaty locally connected with its territory. In view of the 
practice which seems to have changed since then, the appropriateness of 
this principle as a statement of the general rule is open to question. Some 
authoritative studies on the practice of several international organizations 
in relation to state succession’ indicate a recent tendency to recognize 
that it is desirable to make provision for the stability and continuity of 
relationships under general multilateral treaties when new states are 
formed. A body of the practice of GATT not yet covered by such studies 
seems to merit special attention mainly for two reasons: first, GATT has 
developed certain devices whereby bota the community interest in main- 
taining the continuity of multilateral treaty relations and the particular 
interest of new states in asserting and exercising their freedom as to treaty 
relations should well be accommodated; and secondly, these devices seem 
to be susceptible of adoption by other international organizations. The 
present study seeks to examine how these devices have evolved through the 
practice of GATT, and attempts an evaluation by pointing out their im- 
perfections as well as notable utility. ii 

To start with, since some confusing terminologies are widely employed, 
a word about the organizational structure of GATT may be in order. The 
zontracting parties to the General Agreement on Tariffs and Trade (here- 
inafter referred to as the ‘‘General Agreement’’),? acting jointly towards 

* The present paper was written before tae author joined the U. N. Secretariat. 
The views expressed here are those of the auchor in his personal capacity. 

1 See U.N. Does. A/CN.4/149 & Add. 1, ‘‘Succession of States in relation to member- 
ship in U.N.” and A/ON.4/150, ‘Succession of States in relation to general multilateral 
sreaties of which the Secretary-General is the depositary,’’ in 1962 I.L.C. Yearbook, Vol. 
II; Bardonnet, ‘‘L’état des ratifications des Conventions de la Haye de 1899 et 1907,’ 
7 Annuaire Frangais 726 (1961); Wolf, ‘‘Les Conventions du Travail et la Succession 
jA’Etats,’’ ibid. 742; Ronga, ‘‘Situation dans 1’Urion de Berne des pays devenus 
récemment indépendants,’’ Le Droit d’Auteur 320 (1960); Mansiewiez, ‘‘Air Law 
Donventions and the New States,’? 29 Journal of Air Law and Commerce 52 (1963); and 
Aufricht, ‘‘State Succession under the Law and Practice of IMF,” 11 Int. and Comp. 
Law Q. 154 (1962). 

The effective date of the information in the present paper is June 30, 1964. 

2 For the text see GATT, Basic Instrumerts and Selected Documents (hereinafter 
zited as B.I.8.D.3, Vol. ITI (1958). Pending the establishment of I.T.0., the Agreement 
was applied provisionally under the Protocol of Provisional Application of Oct. 30, 1947, 
which entered into force on Jan. 1, 1948. See the Protocol in 1 B.IS.D. (1952). It may 
be added that all protocols of accession, as well as declarations of provisional accession, 
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the reduction of tariffs and other trade barriers on a reciprocal and multi- 
lateral basis, form in effect an international organization known as 
“GATT.” 3 GATT has its own Secretariat* and the annual budget is 
financed by the contributions from the contracting parties and other states 
which participate in the work of GATT under a provisional or special 
arrangement. Depending on the context in which it appears in the 
official documents of GATT, the term ‘‘conTRACTING PARTIES” in capital 
letters usually stands either for ‘‘GATT’’ constituted by parties to the 
General Agreement or for the ‘‘annual session of the CONTRACTING PARTIES,”’ 
which in essence is a general representative organ of GATT.’ For con- 
venience’s sake, CONTRACTING PARTIES hereinafter stands for this organ 
only; and the individual contracting parties hereinafter are referred to as 
‘‘members’’ of GATT. 

The CONTRACTING PARTIES, among other functions, adopt multilateral in- 
struments which are called ‘‘Protocol.’’ ‘‘Procés-Verbal,’’ ‘‘Declaration’’ 
or ‘‘Decision.’’ These subsidiary instruments, as they enter into force, 
amend or supplement certain provisions of the General Agreement, provide 
for, rectify, or modify the schedules of tariff concessions, and stipulate the 
terms of accession of new members. A number of subsidiary instruments, 
as well as the General Agreement, have been applied since 1948 in virtually 
all of the former dependent territories of Belgium, The Netherlands and 
the United Kingdom, and since 1949 in those of France.” It is a striking 


have contained a similar qualification providing, at least initiatly, only for ‘‘ provisional 
application.’? . 

3As the Agreement on the Organization for Trade Cooperation drawn up by the 
CONTRACTING PARTIES in 1955 has not entered into force, GATT still lacks a permanent 
organizational framework. GATT, nevertheless, is virtually in a position of a specialized 
agency in relation to U.N.; it has working relations on the basis of the draft agreement 
between U.N. and abortive I.T.O., it also participates as an observer in A.C.C. (Adminis- 
trative Committee on Coordination) and nominates the Chairman of ICCICA (Interim 
Coordinating Committee for International Commodity Arrangements of U.N.). For the 
status of GATT see U.N., U.N. Conf. on Trade and Development-—-The Developing Coun- 
tries in GATT: E/CONT.46/36 (March, 1964), pp. 5-12; and Muhammad, The Legal 
Framework of World Trade 50-72 (1958). 

4A secretariat under the direction of the Executive Secretary was originally set up for 
ICITO (Interim Commission of the International Trade Organization), but since the 
establishment of GATT in 1948 the secretariat has been serving GATT. The annual 
budget of the secretariat is financed by contributions from member governments of 
GATT and governments associated with it, and not by the ‘‘funds provided by the 
United Nations’’ as was originally planned. See Resolution establishing ICITO in U.N. 
Doe. E/CONF.2/78, pp. 71-72. 

6 Each member is entitled to one vote, and a simple majority of members constitutes a 
quorum. In addition to this representative body and the Secretariat, GATT has other 
organs, ¢.g., Periodie Tariff Conferences, the Council of Representatives (which replaced 
the Intersessional Committee in 1960) and the Committee on Balance of Payments Re- 
strictions. See GATT, The Activities of GATT 1961-62. 

6 By the end of the 21st Session held in the spring of 1964, the CONTRACTING PARTIES 
had adopted 88 subsidiary instruments. See U.N., Status of Multilateral Conventions: 
ST/LEG/3, Rev. 1 (1964), Ch. X; GATT, Status of Multilateral Protocols: PROT/1 
(1963) ; and B.I.S.D., 12th Supp. (1964). 

T See 55 U.N. Treaty Series 194, and 286-288; and GATT Doc. G/5, ‘‘ Territorial 
Application of the General Agreement’? (March, 1952). 
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fact that a large majority of ihe new states which have emerged from these 
territories have succeeded to their predecessors’? membership in GATT, as 
well as all the rights and obligations under subsidiary instruments (in- 
cluding tariff schedules in scme instances) that were made applicable to 
their territories prior to independence. 


Provisions R3LATIVE TO STATE SUCCESSION 


The General Agreement: contains a special zlause which is directly rele- 
vant to state succession within the GATT framework, although it does not 
appear that the clause was or:ginally intended by the drafters to deal with 
state succession per se. Artiele XXVI, paragraph 5(c), provides: 


If any of the customs territories, in respect of which a contracting 
party has accepted this Agreement, possesses or acquires full autonomy 
in the conduct of its external commercial relations and of the other 
matters provided for in this Agreement, such territory shall, upon 
sponsorship through a de2laration by the responsible contracting party 
establishing the above-mentioned fact, be deemed to be a contracting 
party.’ 

When the General Agreement was drafted by the Second Session of the 
Preparatory Committee of the U.N. Conference on Trade and Employment 
in September, 1947, the above special clause was inserted in the Agreement 
upon the recommendation of the Ad Hoc Sub-Committze of the Tariff 
Agreement Committee. The Ad Hoc Sub-Committee dea_t with the ques- 
tion whether Burma, Ceylon and Southern Rhodesia, which, according to 
the British Government, were possessed of autonomy in external commercial 
relations, could be admitted to participate as full contracting parties to 
the General Agreement. When -answering the above question in the 
affirmative on the basis of evidence presented by Burma and the United 
Kingdom, the Ad Hoc Sub-Committee also recommended inclusion of the 
aforermentioned special clause in order to deal with similar cases in the 
future. However, since the date of acquiring full autoromy in external 
zommercial relations almost always coincided with the date of acquiring 
full independence, this special clause has provided a corvenient formula 
3 flexible application of which has in fact facilitated state succession. 

Alternatively, the territories acquiring independence may become mem- 
bers of GATT through an accession procedure. Article XXXIII of the 
General Agreement provides: 


A government not party to this Agreement, or a government acting 
on behalf of a separate customs territory possessing full autonomy in 
the conduct of its commercial relations and of the other matters pro- 
vided for in this Agreement, may accede to this Agreement, on its own 


8 This clause was originally Art, XXVI, par. 4, section proviso (55 U.N. Treaty Series 
274) in almost identical wording, which became par. 4(e) pursuant to an amending 
protocol of Aug. 13, 1949 (62 U.N. Treaty Series 114), and then par. 5(c¢) pursuant to 
she Protocol Amending the Preamble and Parts II and III of the General Agreement 
which entered into foree on Oct. 7, 1957 (278 U.N. Treaty Series 204). 

3 See U.N., Second Sess. of the Preparatory Committee cf the U.N. Conf. on Trade and 
amployment: Does. E/PC/T,/198 & 205, and E/PC/T/TAC/PV/13, 24, 25, & 28 (1947). 
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behalf or on behalf of that territory, on terms to be agreed between 

such government and the CONTRACTING PARTIES.’° 
When a government wishes to accede, arrangements are made for the con- 
duct of tariff negotiations, and upon their successful conclusion a protocol 
of accession is drawn up whereby the acceding government becomes a 
member. This procedure of accession through negotiation on a quid pro 
quo basis has turned out to be cumbersome and ofter disadvantageous for 
economically underdeveloped new states. Furthermore, employment of 
this accession procedure by new states unavoidably entails not merely a 
temporary interruption but a complete lapse of the previous application 
of GATT instruments (4.¢., the General Agreement and subsidiary instru- 
ments) in the territory of an acceding new state.” 

At any rate, a definite tendency in recent years has been towards a 
practical application of the succession clause of Article X XVI instead of 
the above accession clause? The pattern of practice which has evolved 
and crystallized of late through the interaction of various actors in the 
decision process within GATT may best be examined under separate head- 
ings of the three main categories of actors in the sections that follow. 


PRACTICE OF THE CONTRACTING PARTIES 


At the Fourth Session of the CONTRACTING PARTIES, which was the first 
meeting to be held after the independence of Indonesia (2.e., December 28, 
1949), it was proposed by The Netherlands that Indonesia should become 
a contracting party. It was so agreed unanimously on February 24, 1950. 
The CONTRACTING PARTIES, however, did not adopt any declaration clarifying 
exactly when Indonesia should become a party.1* In the Declaration of 
April 1, 1950, concerning tariff schedule XXI, they merely took note that 
Indonesia had become a party under the provisions of Article XX VI and 
that consequently certain ‘‘sections of the schedules had in effect become 
separate schedules relative to Indonesia.’’ 15 

After the formation of the Federation of Rhodes and Nyasaland as a 
semi-autonomous member of the Commonwealth,?® the Governments of the 


10 The term ‘‘ CONTRACTING PARTIES?’ here stands for members of GATT. Acceptance 
of the terms of accession by a two-thirds majority of members is required under the 
same article. 

u U.N., U.N. Conf. on Trade and Development—The Developing Countries in GATT: 
E/CONF.46/36 (March, 1964), pp. 13-21. 

12 See, for example, Declaration of the CONTRACTING PARTIES made on May 9, 1949, 
whereby the application of the General Agreement and the tariff schedule negotiated by 
the U.K. on behalf of Palestine was terminated. (2 B.I.S.D. 14-15.) 

18 As will presently be shown, Israel is the only new state so far that joined GATT 
through this accession procedure. Cambodia and Tunisia have been in the process of 
accession in the past several years. 

14 It is later noted in an official publication prepared by the GATT Secretariat that 
‘Indonesia, having acquired independent status, became a contracting party in its own 
right on 24 February 1950.’’ B.I.S.D., ist Supp. (1953), p. 6. 

15 2 B.I.S.D. 15-16. 

16 The Federation was established by the Act af the British Parliament dated March 
24, 1953, which became effective on Aug. 1, 1953. Southern Ehodesia was an original 
signatory to the Protocol of the Provisional Application of the General Agreement. 
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United Kingdom and Southern Rhodesia sent joint Declarations dated Sep- 
tember 22 and November 6, 1958, to the members of GATT informing them 
that the Federation had acquired full responsibility for matters covered by 
the General Agreement. The CONTRACTING PARTIES adopted a declaration 
about a year later on October 29, 1954, which read in part: 


Considering that, by the said Declarations, the Government of 
the United Kingdom has established the fact that the Federation is 
qualified, in the sense of paragraph 4(2) of Article XXVI of the 
Agreement, to become a contracting party in respect of the territories 
of Northern Rhodesia and Nyasaland, on behalf of which the Govern- 
ment of the United Kingdom had accepted the Agreement, and 


Considering further that, by the said Declarations, the Government 
of Southern Rhodesia has notified the Contracting Parties that the 
Federal Government has succeeded to the rights and obligations under 
the Agreement formerly accepted by Southern Rhodasia 


The CONTRACTING PARTIES Declare: 


1. that the Government of the Federation of Rhodesia and Nyasa- 
land shall henceforth be deemed to be a contracting party ... and to 
have acquired the rights and obligations under the General Agreement 
of the Government of Southern Rhodesia and of the Government of 
the United Kingdom... .?? 


With respect to Ghana, which became independent on March 6, 1957, 
the CONTRACTING PARTIES declared on October 17, 1957, taking note of the 
sponsorship given by the United Kingdom on the same date, that the 
‘Government of Ghana shall henceforth be deemed to be a contracting 
party.” 18 A similar declaration was made on October 24, 1957, concerning 
the Federation of Malaya which became independent on August 31, 1957.29 

In the above four instances, the wording of the declaration raises the 
- yuestion whether the new states, automatically and without a period of 
interruption, succeeded to their predecessors’ rights and obligations within 
she GATT framework. In view of the wording of Article XX VI, para- 
zraph 5(c), such declarations do not seem to have the juridical effect of 
an ordinary ‘‘admission’’ procedure provided for in the constitutent 
-nstruments of international organizations for two reasons: first, the CON- 
TRACTING PARTIES in the above instances had no choice as to whether the 
new states should be admitted or not, for the conditions contained in 
Article XXVI had already been met; and secondly, such declarations seem 
zo have clarified the fact that the new states had already become con- 
sracting parties upon their predecessors’ sponsorship and hence their 
juridical function was not ‘‘constitutive.’’2° From this viewpoint, it ap- 


17 B.LS.D., 3rd Supp. (1955), pp. 29-30. 18 B.L.S.D., 6th Supp. (1958), p. 9. 

19 Ibid. 9-10. 

20 It is to be noted that in the official publications of GATT a declaration on this 
matter is usually described either as ‘‘accession’’ or ‘‘admission’’ of a new state as a 
contracting party. In order to avoid confusion with the accession procedure under Art. 
XXXIV, it would be advisable not to use the term ‘‘accession’’ here. On account of 
fhe different juridical function of such declaration frem that of the decisions on admis- 
sion taken by various other international organizations, the use of the term ‘‘admisgion’’ 
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pears that the new states succeeded to the rights and obligations of the 
predecessors without a period of interruption. Yet in view of the wording 
‘‘henceforth’’ found in the declarations, a contrary interpretation might 
seem reasonable. 

This question, at any rate, does not arise in the later cases of state suc- 
cession; for the CONTRACTING PARTIES made the effect of their declarations 
under Article XXVI, paragraph 5(c), retroactive whenever it was neces- 
sary. For example, the Declaration of December 18, 1960, reads in part: 


. . . the Government of the Federation of Nigeria is deemed to be a 
contracting party to the General Agreement on Tariffs and Trade as 
from 1 October 1960 |[+.¢., the date of its independence]... .** 


In like manner, Sierra Leone,”? Tanganyika,” Trinidad and Tobago,” and 
Uganda % were deemed to be contracting parties as from the dates of their 
independence. It may appropriately be added that in the preambular part 
of the declarations on the above five new states the CONTRACTING PARTIES 
took note that these states wished to be deemed contracting parties. This 
would seem to suggest that state succession under Article XXVI is not 
entirely ‘‘automatic’’ in the sense that new states continue to be bound 
by the GATT instruments irrespective of the intention of the states con- 
cerned. Yet it is certainly characteristic that, unlike most other interna- 
tional organizations, GATT has allowed the new states concerned an option 
as to whether to succeed to their predecessors’ membership in GATT. 

In the foregoing nine cases, the new states opted for succession to the 
predecessors’ membership in GATT either prior to or soon after their 
becoming independent.”® A larger number of new states, however, took 
some time for reviewing their commercial policy before taking a definitive 
stand on their relations with GATT. In order to deal with such situations, 
the CONTRACTING PARTIES devised in 1957 a procedure of ‘‘de facto Appli- 
cation of the Agreement,’’ and have since developed a general pattern of 
practice in the use of this procedure. According to the procedure, the 
CONTRACTING PARTIES, after consultation with the responsible contracting 
party and the new state in question, ‘‘set a reasonable period during which 
the contracting parties should continue to apply de facto the Agreement 
in their relations with that territory, provided that the territory also con- 
tinues to apply de facto the Agreement to them.’’27 The rationale under- 


seems also improper. An alternative deseriptian may be, despite some inelegancy, ‘‘ entry 
of a new state into GATT,’’ or ‘succession of a new state to membership in GATT.’’ 

21 B.L8.D., 9th Supp. (1961), pp. 18-14. 22 B.I.S.D., 10th Supp. (1962), pp. 11-12. 

23 Ibid. 14-15. 24 B.I.S.D., 11th Supp. (1963), pp. 44-45. 

25 Ibid. 45-46. 

26 Tt was soon before independence that the governments of Nigeria, Tanganyika and 
Uganda sent letters to the Executive Seeretary of GATT expressing their wish to be 
deemed contracting parties. The United Kingdom gave sponsorship at the same time. 
See notes 21, 23 and 25 above. 

27 See Recommendations of Nov. 1, 1957, and Nov. 22, 1957, in B.1.8.D., 6th Supp. 
(1958), pp. 10-12. Although these Recommendations and subsequent ones on the same 
subject do not mention de facto application of subsidiary instruments previously applied 
to the territories of new states, it must be understood that such application is implied by . 
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lying this practice was later given in the Recommendation of November 18, 
1960, which stated: | ; 


Recognizing the governments of newlv-independent territories will 
normally require some time to consider their future commercial policy 
and the question of their relations with the General Agreement, and 
that it is desirable that meanwhile the provisions of the General Agree- 
ment should continue to be applied to trade between these territories 
and the contracting parties to GATT, 


The CONTRACTING PARTIES 


Kecommend that contracting parties should continue to apply de 
facto the General Agreement in their relations with any territory 
which has acquired full autonomy ... for a period of two years from 
the date on which such autonomy was acquired... .* 


By virtue of this policy recommendation concerning new states in gen- 
eral, “‘a reasonable period’’ of de facto application was also decided to be 
two years from independence. This period in essence is what Professor 
Milan Bartoš calls the ‘‘reflection period” during which new states may 
exercise an option regarding the treaties mace applicable to them prior to 
independence.”® In earlier instances of de facto application, that is, with 
respect to Cambodia, Laos, Tunisia and Guinea, the dates of commencement 
of de facto application were never made clear, though the dates on which 
it should end were clearly Indicated in the recommendations. If it was 
meant to have commenced upon independence, the period amounted to as 
long as nine years or so for Cambodia and Laos, three years and a half 
for Tunisia and three years for Guinea.*° 

On the other hand, some of the new states, to which the above-mentioned 
Recommendation of November 18, 1960, was applicable, requested more time 
to consider their future commercial relations. The CONTRACTING PARTIES 
accordingly adopted a Recommendation on December 9, 1961, allowing ‘‘a 
further period of one year with respect to any State which before expiry of 
the two-year period requests an extension of the time limit.” 3t! Further- 
more, about a year later the CONTRACTING PARTIES adopted a Decision con- 
cerning those new states which meanwhile requested an extension of the 
time limit. The Decision of November 14, 1962, stated inter aha: 


Considering that it is desirable to provide further time for these 
States ... and that a uniform time-limit for the expiry of the Recom- 


the ‘‘de facto application of the General Agreement’’; because, functionally speaking, 
the subsidiary instruments form an integral part of the Agreement among members 
accepting them, though they are formally separate instruments. 

28 B.I.S.D., 9th Supp. (1961), pp. 16-17. 

29 See Working paper submitted by Bartoš to ths Sub-Committee on Succession of 
States and Governments of the International Law Commission, in U.N. Doc. A/CN.4/160 
(June 7, 1963), Appendix, pp. 10-24. l l 

80 See B.I.S.D., 6th Supp. (1953), pp. 10-11, and 8th Supp. (1950), p. 8. As shown 
elsewhere, since Laos and Guinea did not wish to become members of GATT before the 
expiry date of de facto application, such application lapsed. As for Cambodia and 
Tunisia, they decided to accede under Art. XXXIII and therefore de facto application 
has been replaced by special arrangements in preparation for their accession. 

81 B.I.S.D., 10th Supp. (1962), pp. 17-18. 
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mendation of 9 December 1961 in respect of these States would facil- 
itate the eventual consideration of these matters by the States and by 
the CONTRACTING PARTIES, 


Recommend that contracting parties should continue to act upon the 
[said] Recommendation . . . until the close of the last ordinary session 
of the CONTRACTING PARTIES in 1963 ... , and 


Decide to review the status of the afore-mentioned territories at their 
last ordinary session in 1963.3? 

At the time this Decision was taken, there were twenty-one new states to 
which de facto application procedure was applicable. Sixteen of them and 
Kenya, which attained mdependence after this Decision was taken, have 
since advised the Executive Secretary that they wished to be deemed con- 
tracting parties. The Executive Secretary, accordingly, certified by way of 
letters of ‘‘ certification” that these seventeen new states, concerning which 
the conditions required by Article XXVI, paragraph 5(c), were met, have 
become contracting parties, their rights and obligations dating from their 
respective dates of independence. With respect to these states whose full 
participation in GATT was thus clarified, the CONTRACTING PARTIES have 
dispensed with a formal declaration improperly called ‘‘admission’’ or 
‘‘aecession’’ of a new state which they used to adopt in earlier cases of 
state succession.** On March 2, 1964, the CONTRACTING PARTIES once again 
extended the expiry date of de facto application with regard to Congo 
(Léopoldville) and Mali until the close of the first session of the CONTRACT- 
ING PARTIES in 1965.3" 


PRACTICE OF THE DEPOSITARIES 


With respect to the General Agreement and twenty-seven subsidiary 
instruments adopted by the CONTRACTING PARTIES on or before October 24, 
1953, the Secretary General of the United Nations acts as depositary. 
Sixty-one other multilateral instruments, including the Agreement on the 
Organization of Trade Cooperation (O0.T.C.), are deposited with the Exec- 
utive Secretary of GATT. Hight subsidiary instruments have ceased to 
have effect. The General Agreement, the Agreement on O.T.C. and fifteen 
other instruments had not entered into force as of June 30, 1964.36 

When. Indonesia became a member of GATT in its own right, a question 
arose as to whether Indonesia should be regarded as having automatically 
succeeded also to the rights and obligations under the subsidiary instru- 
ments signed or otherwise accepted by The Netherlands prior to the inde- 
pendence of Indonesia; and if so, what actions should be taken to clarify 

32 B.L.8.D., 11th Supp. (1963), pp. 53-54. 

33 See, for example, GATT, L/2067, ‘f Certification by the Exezutive Secretary’’ (Sept. 
80, 1963), which is quoted later in this paper. 

34 Impropriety of deseribing such declaration as ‘‘admission’’ or ‘‘accession’’ is 
pointed out in note 20 above. 85 See B.I.S.D., 14th Sepp. (1964), p. 34. 

86 See U.N., Status of Multilateral Conventions: ST/LEG/3 Rev. 1 (1964), Ch. X; 
GATT, Status of Multilateral Protocols: PROT/? (1963); and B.IS.D., 12th Supp. 
(1964), pp. 16 ff. It may be recalled that, formally speaking, the General Agreement 
itself is not in foree, although it has been applied provisionally under the Protocol of 
Provisional Application, Protocols of accession and Declarations of provisional accession, 
See note 2 above. 
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the matter. The Executive Secretary, after consulting with the Director of 
the Division of Immunities and Treaties of the U.N. Secretariat, requested 
Indonesia to address a formal declaration to the Secretary General recog- 
nizing itself to be bound by the undertakings given on its behalf by The 
Netherlands. At that time there were ten subsidiary instruments in force 
and six not yet in force. Indonesia recognized itself as bound by ten instru- 
ments, including the three waich had been signed by The Netherlands but 
had not entered into force.” Upon receipt cf the declaration from Indo- 
nesia, the Seeretary General sent a circular note to the U.N. Members and 
other states which were associated with GATT. In the subsequent cases of 
state succession, the Secretary General also registered ex oficio such declara- 
tions in the U.N. Treaty Series.” The Executive Secretary also received a 
declaration from new states concerning those instruments of which he acts 
as depositary. These declarations are mentioned in relevant sections * of 
the GATT document, Status of Multilateral Protocols of Which the Ezec- 
utive Secretary Acts as Depositary. 

The above-mentioned practice of the Executive Secretary of requesting 
new states to address a formal declaration was followed consistently after 
1950. However, the Executive Secretary recantly (some time towards the 
end of 1963) adopted a simpler procedure than the former one, which had 
become cumbersome with the great increase in the number of state succes- 
sion eases under Article XXVI, paragraph 5(¢), as well as in the number 
of subsidiary instruments. Under the present procedure, the Executive 
Secretary sends to a succeeding new state the text of the General Agree- 
ment. advising, if necessary, that the text will be amended when certain 
protocols enter into force and that the protocols had been accepted by the 
former metropolitan Power on behalf af the succeeding state; and advising 
further, if necessary, that certain other instruments are open for acceptance 
by the succeeding state. 

The merit of this simpler procedure, however, is open to serious doubt. 
It has been the practice of the depositaries not to officially regard new states 
as continuously bound by the GATT instruments unless such states specif- 
ically recognize themselves to be so bound by them. A study of the practice 
of new states regarding succession to multilateral treaties, in general, reveals 
a notable tendency that new states usually do not declare their succession to 
multilateral treaties unless they are asked about it by the depositaries.*° It 


87 See 1 B.LS.D. (1952), Appendices, pp. 127-125. Indonesia’s declaration, dated 
Nov. 21, 1950, was received by the U.N. Secretary General on Nov. 24, 1950. 

38 See Annex A of U.N. Treaty Series, Vols, 280, 281, 377, 405 and 419, 

39 See, for example, Declarations of Ghana, Malaya, Nigeria, Sierra Leone, and 
Tanganyika concerning multilateral protocols Nos. &, 6, 7, 8, 10, 11, 15 and 16; and 
Declarations of Nigeria, Sierra Leone, and Tanganyiks, concerning Nos. 19, 23, 24, 25, 
26, 26(a), 28, 29 and 30. 

40 A comparative study of the pattern of practice of new states within international 
organizations where new states sre consulted about succession (e.g, U.N., I.L.O., Bern 
Copyright Union, GATT, Permanent Court of Arbitration, ete.), and that in international 
organizations where new states are not consulted (e.g, UNESCO, ICAO, ITU, WHO, 
etc.), has led the present writer to this finding. A discussion of this interesting tendency, 
however, is clearly beyond the scope of this pzper. 
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must be noted here that the Secretary General does not consult new states 
about succession to the GATT subsidiary instruments of which he acts as 
depositary.** If the Executive Secretary no longer requests succeeding 
states to submit a declaration of succession regarding the subsidiary instru- 
ments, it is quite unlikely that new states will of their own accord submit 
such declarations. Thus the employment of this new procedure seems to 
leave the status of many GATT instruments uncertain. Such uncertainty 
should be of concern not only to the depositaries but to all the members of 
GATT as well. For this reason it is submitted that a reversion should be 
made by the Executive Secretary to the former procedure, which, cumber- 
some and superfluous as it may appear, had an important merit of eliminat- 
ing any doubt about the position of succeeding new states vis-à-vis a number 
of GATT instruments. By way of a digression it is also submitted that the 
depositary functions performed by the Secretary General in respect of 
twenty-eight GATT instruments might as we_l be transferred altogether for 
practical purposes to the Executive Secretary, who must be in a better 
position to know all the intricate questions of administration of the GATT 
instruments.*2 Such transfer could be done either by a decision or the 
adoption of an amending protocol by the CONTRACTING PARTIES.** 

There have been a number of cases where a new state became independent 
while the CONTRACTING PARTIES were not in session, and wished to succeed to 
its predecessor’s membership in GATT whetker with or without a period of 
de facto application. In order to deal with such cases without delay, the 
rôle of the Executive Secretary has been enlarged in practice with the 
acquiescence of the CONTRACTING PARTIES. The recent practice has been for 
the Executive Secretary to consult wita the new state when it becomes inde- 
pendent, as well as with its predecessor.** If the new state requires some 
time to review its commercial policy and wishes de facto application, the 
Executive Secretary so notifies the members of GATT. And as soon as the 
new state becomes ready for full participation in GATT after a certain 
period of de facto application, the Executive Secretary sends a letter of 
certification improperly titled ‘‘ Admission of [mame of the new state] as a 
contracting party’’ to the U.N. Secretary General, the members of GATT 


41 See U.N. Doc. A/CN.4/150, op. cit., pp. 124-125. 

42 U.N., Status of Multilateral Conventions: ST/LHG/3, Rev. 1, lists these 28 instru- 
ments but does not periodically present their current status in table form. Therefore, 
the only way to find their status is to go through relevant sections of the U.N. Treaty 
Series and the monthly publication, Statement of Treaties and International Agreements 
Registered or Filed and Recorded with the Secretariat, which is naturally cumbersome. 
GATT, PROT/1 covers only those instruments of which the Executive Secretary acts as 
depositary. 

43 Cf. the method whereby the U.N. Secretary General assumed the depositary functions 
in respect of the League of Nations treaties. See U.N. Secretariat, Summary of the 
Practice of the Secretary-General as Depositary of Multilateral Agreements: ST/LEG/7 
(1959), pp. 65-67. 

44 See Recommendation of Nov. 1, 1957, in B.I.S&D., 6th Supp., pp. 11-12; Recom- 
mendation of Dec. 9, 1961, loc. cit.; and GATT, Spee (63) 1, ‘‘Procedures for Accession 
to GATT and the Advantages for Less-Developed Countries: Note by the Executive 
Secretary’? (January, 1963). 
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and other states which are associated with GATT on a provisional or de 
jacto basis. A sample of the letters of certification by the Executive 
Secretary is presented below: 


. on 28 November 1960 the Government of France advised that 

the Government of Mauritania acauired, as from 28 November 1960, 
full responsibility for mażters covered by the General Agreement... . 
The Government of Maaritania has been applying the General Agree- 


ment on a de facto basis . . . and has new advised, by a communica- 
tion received on 26 September 1953, that it wishes to be deemed a 
contracting party... . Since the conditions required by Article 


XXVI:5(c) have been met, Mauritania has become a contracting 
party ; its rights and obligations date from 28 November 1960. 

The concessions specified in Section C of Schedule XI will henceforth 
comprise a new Schedule 4 relating to Mauritania and formal provision 
for the establishment of this new schedule will be made through the 
procedure for certificaticn of rectifications and modifications to the 
schedules to the General Agreement.* 


As earlier mentioned, in respect of those cases of state succession thus 
eertifizd by the Executive Secretary while the CONTRACTING PARTIES are not 
in session, the CONTRACTING PARTIES have disvensed with the adoption of 
“ormal declarations in their subsequent session. 

The Executive Secretary, in response to numerous inquiries, has also 
>Drepared some ‘‘Notes’’ on stch subjects as the procedures for becoming a 
membar of GATT, ‘‘advantages,’’ ‘‘entrance fee for membership’’ and so 
torth. These ‘‘Notes’’ are indicative of the types of guidance and orienta- 
zion which the Executive Secretary gives to newly independent states.*® 


PRACTICE OF STATES 


It is usually immediately after new states attain independence that the 
>redecessors give ‘‘sponsorshid through a declaration’’ establishing the fact 
zhat the new states concerned have acquired full responsibility for matters 
2overed by the General Agreement. In no instance, in fact, has the 
oredecessor withheld its sponsorship long after the emergence of the new 
state. Together with the provisions of Article XXVI, paragraph 5(c), as 
shey have been interpreted and applied sy the CONTRACTING PARTIES and the 
Executive Secretary, this sponsorship given by the predecessor constituted 
an offer of the option for a new state to choose one of the following courses 
of action upon independence: 


(1) Non-succession to the rights and obligations under the GATT 
instruments made applicable to its territory prior to Independence; 4 


45 GATT, L/2067, ‘‘ Admission of Mauritania as a Contracting Party’’ (Sept. 30, 
1963). 

46 See Spee (63) 1, loc. cit, anc GATT, INT (62) 142, ‘‘Aecession by Newly-Inde- 
vendent African States to the GATT’? (Nov. &, 1962). 

47 This choice includes immediate or subsequent accession to the GATT instruments 
under Art. XXXIII. Accession, as already pointed out, unavoidably entails lapse of the 
application of the GATT instrumerts, and hence is not a method of succession. 

For the case of Israel see note 12 above. As for Cambodia and Tunisia, it appears 
that the application of the GATT <nstruments lapsed when they opted for accession and 
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(2) Succession to the above rights and obligations; and 

(3) Continued application on a de facto basis of the GATT instru- 
ments for the reflection period, after which a new state chooses between 
(1) non-succession and (2) succession. 


Having been combined with the practice of the CONTRACTING PARTIES and the 
depositaries, the above option exercised by new states has resulted in five 
different patterns of practice of new states in the past sixteen years. The 
present positions of new states vis-à-vis the GATT instruments and the 
methods whereby such positions have been clarified or effected are succinctly 
presented in Table I below. 

New states in group (a) could have employed the succession procedure. 
However, Cambodia and Tunisia after independence revised their tariffs 
and preferred to negotiate on the basis of these tariffs rather than main- 
tain the commitments negotiated by France on their behalf in 1947. Ac- 
cordingly, de facto application, which was expected to last until October, 
1958, as to Cambodia and until October, 1959, as to Tunisia under the 
Recommendation of November 22, 1957,48 was terminated and some special 
arrangements were made in preparation for full accession under Article 
XXXIII. As Israel did not wish to join GATT at first, the CONTRACTING 
PARTIES declared on May 9, 1949, that the tariff schedule negotiated by the 
United Kingdom on behalf of Palestine ‘‘shall be deemed to be no longer 
a part of Schedule XIX.’’ 4° Consequently, when Israel later wished to 
join GATT, the cumbersome accession procedure had to be employed, 
which took more than three years to complete. 

New states in group (b) opted for succession to the rights and obligations 
under the GATT instruments, either prior tə or soon after attaining inde- 
pendence. Their succession in respect of membership in GATT was clari- 
fied or effected by declarations of the CONTRACTING PARTIES, 1.e., Declara- 
tion (x) in Table I. Excepting the case cf the Federation of Rhodesia 
and Nyasaland,” their succession to all the rights and obligations under 
GATT instruments was further clarified or effected by their own declara- 
tions, 4.e.,, Declaration(y) inu Table I. By means of these declarations 


thereby terminated de facto application. Only a part of the General Agreement resumed 
its application to Tunisia when the Declaration on tie Provisional Accession of Tunisia, 
dated Nov. 12, 1959, entered into force on May 21, 1960, that is, 30 days after the 
-acceptance of the said Declaration by Tunisia and 8 members of GATT, and initially 
only among those 9 states accepting it (see 362 U.N. Treaty Series 328-330). Since the 
Protocol of Accession of Cambodia, dated April 6, 1962, has not entered into force, 
the official publication of GATT does not list Cambodia as a state to which the General 
Agreement is applied. (See B.I.S.D., 12th Supp., p. 5.) 

48 See B.1.8.D., 6th Supp., pp. 10-11; and note 47 above. 

49 See 2 B.I.S.D. 14-15. : 

50 The Government of the Federation did not send any declaration to the Secretary 
General when the Federation was formed in 1953 ard succeeded to Southern Rhodesia’s 
membership. Soon before the dissolution of the Feceration of Rhodesia and Nyasaland, 
the Governments of the U.K. and the Federation jointly declared that Southern Rhodesia 
would resume its former status as a contracting party and that the U.K. would resumes 
responsibility for the application of the General Agreement in Northern Rhodesia and 
Nyasaland. See GATT does. L/2110 (Dec. 23, 1963) and L/2167 (March 4, 1964). 
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TABLE I 


Positions of New States vis-a-vis GATT Instruments and tha Methods 
Whereby Such Positions Have Been Clarified or Effected 


(a) Accession 


‘Independence Date 
Nov. 8, 1949 
May 15, 1948 


Date of Accession 
Cambodia (April 6, 1962)1 
Israel July 5, 1962 2 


Tunisia May 21, 1960 3 Mareh 20, 1956 
(b) Succession 
Declaration (x) Devlaration(y) Independence Date 
* Ghana Oct. 17, 1957 Nov. 14, 1957 Mareh 6, 1957 
* Indonesia Feb. 24, 1950 Nev, 24, 1950 Dee. 28, 1949 
* Malaya Oct. 24, 1957 Nev. 7, 1957 Aug. 31, 1957 
* Nigeria Dee. 18, 1960 Oct. 19, 1960 Oct. 1, 1960 


Rhodesia and Nyasaland 
* Sierra, Leone 
Southern Rhodesia 
* Tanganyika 
* Trinidad and Tobago 
* Uganda 


Oct. 29, 1954 
Mav 19, 1961 


Dee. 9, 1961 
Oct, 23, 1962 
Oct. 28, 1962 


Aug. 28, 1961 
Dee. 19, 1963 5 
Jan. 18, 1962 
Jan. 23, 1963 
Aug. 20, 1963 


(c) Succession after de facto application 


Cameroon 
Central African Rep. 
Chad 
Congo (Brazzaville) 
* Cyprus 
Dahomey 
Gabon 
Ivory Coast 
* Jamaica 
* Kenya 
Kuwait 


Certification Date 


May 3, 1963 
May 3, 1963 
July 12, 1963 
May 3, 1963 
July 15, 1963 
Sept. 18, 1963 
May 3, 1963 
Dec. 31, 1963 
Dee, 31, 1963 
Feb. 5, 1964 
May 3, 1968 


Aug. 1, 1953 4 
Apr. 27, 1961 
(Jan. 1, 1964)6 
Dee. 9, 1961 
Aug. 31, 1962 
Oct. 9, 1962 


Independence Date 
Jan. 1, 1960 
Aug, 13, 1960 
Aug. 11, 1960 
Aug. 15, 1960 
Aug. 16, 1960 
Aug. 1, 1960 
Aug, 17, 1960 
Aug. 7, 1960 
Aug. 6, 1962 
Dee. 12, 1963 
June 18, 1961 


* Agreement concluded between a new state with an asterisk and the predecessor at 


the time of independence contained a devolution clause. 


Tanganyika, Uganda and 


Kenya acknowledged temporary devolution of treaty rights and obligations by way of 
declarations addressed to the U.N. Secretary General. 
Declaration (æ): date on which the conTRACTING PARTIES adopted a declaration of 


‘admission. ?? 


Declaration (y): date on which a declaration by a new state acknowledging the rights 
and obligations under the GATT instruments was received by the Secretary General 


of U.N. 


1Date of the Protocol of Accession which. pending the acceptance by Cambodia, 


has not entered into foree. 


2 Date on which the Protocol of Accession o2 Israel entered into force. 
3 Date on which the Declaration of Provis‘onal Azcession of Tunisia entered into 


force. 


4 Date on which the Federation cf Rhodesia end Nyasaland beeame a semi-autonomous 


member of the Commonwealth. 


5 Date on which a joint declaration by the Governments of the U.K. and the Federa- 
tion of Rhodesia and Nyasaland was received by the Executive Secretary of GATT. 

6 Date on which the Federation of Rhodesia and Nyasaland was dissolved and 
Southern Rhodesia resumed its membership. 
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Tasis I-—Continued 
(c) Succession after de facto application—Continued 


Certification Date Independence Date 
Malagasy Sept. 30, 1963 June 25, 1960 
Mauritania Sept. 30, 1963 Nov. 28, 1260 
Niger Dee, 31, 1963 Aug. 3, 1960 
Senegal Sept. 27, 1963 June 20, 1960 
Togo Marck 20, 1964 April 27, 1960 
Upper Volta May 3, 1963 Aug. 5, 1960 
(d) De facto application 
Expiry Date Expected Independence Date 
Algeria July 2, 1964 July 3, 1962 
Burundi — July 1, 1964 July 1, 1962 
Congo (Léopoldville) lst session of 
GATT in 1965 June 30, 1260 
Mali Ist session of 
GATT in 1965 Sept, 22, 1960 
Rwanda July 1, 1964 July 1, 1962 


(e) Application of GATT mstruments discontinued 
Expiry Date of de facto 


application Independence Date 
Guinea, Dec. 1, 1961 Oct. 2, 1958 
Laos Oct. 15, 1958 July 19, 1949 
Somalia Not applicable July 1, 1960 
Viet-Nam Not applicable March 8, 1949 


Sources: B.IS.D., Vol. I, and Supps., Ist through 12th; ‘‘Certification by the 
Executive Secretary’’; U.N. Treaty Series; Doc. A/CN. 4/150; and other relevant 
information made available by the end of June, 1964. According to the GATT Press 
Releases subsequently issued, Algeria and Rwanda requested extension for another 
year of the de facto application; and Malawi (former Nyasaland) was deemed to be 
a contracting party as from July 6, 1964. 


addressed to the U.N. Secretary General, they acknowledged that they 
continued to be bound by the specific GATT instruments, which they 
enumerated in their declarations, by virtue of their predecessors’ signa- 
ture or acceptance given on their behalf. 

New states in group(c), whose succession in respect of membership was 
certified by the Executive Secretary on the dates indicated in Table I, 
have not yet addressed a declaration to the Secretary General clarifying 
their position with regard to particular GATT instruments. Although the 
certification letters of the Executive Secretary state that the rights and 
obligations of these states within the GATT framework date from the time 
of independence, it must be noted that these states neither voted in the 
general representative organ of GATT nor contributed to the annual 
budget during the period of de facto application." Yet, as a matter of 
course, this does not necessarily mean that they were not members of 

51 See, for example, the declaration of Malaya received by the Secretary General on 
Oct. 24, 1957, in 280 U.N. Treaty Series, Annex A, pp. 350-353. For others, see note 38. 

52 They were invited to the meetings of the CONTRACTING PARTIES and a majority of 


them actually sent delegates to the meetings. See B.I.S.D., 9th through 12th Supps. 
63 See ibid., sections on the annual bucget. 
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GATT. One may recall that there have been not a few cases in the history 
of international organizations where states lost their voting right in a 
general representative organ for some reason, but nevertheless remained 
members; or cases where states simply neither sent delegates to the repre- 
sentative organ nor paid contributions while remaining members for a 
certain period of time.® 

New states in group(d) are expected to choose between succession and 
non-succession before the dates shown in Table I. New states in group(e) 
opted for non-succession, either immeciately upon Independence or after 
a certain period of de facto application. The General Agreement was made 
applicable to former British Somaliland but was never applied to former 
Italian Somalia. Since its independence, the Somali Republic has been 
maintaining preferential arrangements, contrary to the GATT principle, 
with its main trading partner and has not so far wished to participate in 
the work of GATT. There are several new states not.mentioned in Table 
I whose predecessors have been membars of GATT, t.e., Libya, Morocco, 
Sudan and Western Samoa. Inasmueh as their predecessors never ex- 
tended the application of the GATT irstruments to their territories, there 
could be no occasion for Article XXVI, paragraph 5(c), to apply to these 
new states.® 

In connection with the succession of former British and French de- 
pendencies in groups (b), (e) and (1) of Table I, a peculiar question 
arose concerning the propriety of inheritance of their predecessors’ in- 
vocation of Article XXXV, paragraph 15° After Japan’s accession in 
1955, the United Kingdom and France applied the provision to Japan 
until May, 1968, and January, 1964, respectively, thereby withholding the 
full benefits of the General Agreement in their trade relations with Japan. 
However, paragraph 2 of the same arzicle provides that the CONTRACTING 
PARTIES may review the operation of the article at the request of any con- 
tracting party and make appropriate recommendations. Japan made such 
a request, and a review was held by a working party whose report was 
presented at the 19th session of the CONTRACTING PARTIES in November, 1961. 
With regard to the newly independant states whose predecessors had 
formerly invoked Article XXXV, paragraph 1, the report suggested that 
the government concerned ‘‘would wish to reconsider the question in the 
light of the changed circumstances resulting from its acquisition of full 
autonomy,’’ possibly through an exchange of views with the Japanese 


54 See Codding, International Telecommunisation Union 208 ff. and.275 ff. (1952); 
Laves and Thomson, UNESCO—Purpose, Progress and Prospect (1957); Stoessinger, 
‘í Financing the United Nations,’’ Int. Conciiation, No. 535 (1961), p. 60; IAEA, 4th 
General Conference: Summary Records (1960). 

55 See 55 U.N. Treaty Series 194, 286-288, 304; and GATT Doe. G/5, ‘‘ Territorial 
Applieation of the General Agreement’? (March, 1952). 

68 Under this paragraph the General Agreement, or alternatively its Art. II (which 
embodies the schedules of tariff concessions), may not apply between any member and 
any other member of GATT if they have not entered into tariff negotiations with each 
other and if either of the members, at the time of accession of either of them, does not 
consent to such application. 
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Government.” The subject was also discussed at the Meetings of Ministers 
in November, 1961, and at the subsequent sessions of the CoNTRACTING 
PARTIES, and yet the solution has been left mainly to bilateral talks. As of 
June 30, 1964, there were still over twenty new states which claimed 
inheritance of their predecessors’ invocation.®® 

Inasmuch as the invocation of Article XXXV, paragraph 1, is similar 
to making an extensive reservation, this issue is closely related to an 
interesting question; that is, to what extent and under what circumstances 
a new state can inherit its predecessor’s reservation to a multilateral treaty. 
Without entering into a general discussion of this question, it is submitted 
that the propriety, as distinct from the permissibility,®® of inheritance of 
the predecessor’s invocation of Article XXXV in this particular case is 
doubtful, mainly for the following reasons: First, the present circumstances 
under which new states continuously apply Article XXXV through in- 
heritance, as it is claimed, are utterly different from tke circumstances under 
which France and the United Kingdom invoked the article at the time of 
Japan’s accession in 1955. For example, some of the probably legitimate 
reasons for their invocation in 1955, such as the comparatively lower wage 
level prevailing in Japan and her greater import restrictions through 
allocation of foreign exchange, are.irrelevant to the present trade relations 
between Japan and the new states in question. In addition, as Japan has 
almost entirely liberalized her trade, France and the United Kingdom 
have already revoked the application of the article. Secondly, a claim to 
such inheritance would seem incompatible with the original intention of 
the drafters of Article XXXV. Its paragraph 1 was included in 1948 at 
the time when Article XX XIII was amended in order to provide that 
accession of a new member should be approved by a two-thirds majority 
instead of by unanimous vote. It was then pointed out that, otherwise, 
‘‘two-thirds of the contracting parties would oblige a contracting party to 
enter a trade agreement with another country without its consent.’ ® 
Thus, anachronistic as it may appear in the light of the current trend 
of international organizations towards majority rule, it was still the origi- 
nal intention to permit any member to contract out vis-à-vis a latecomer. 
Yet it was not the intention to let a latecomer do the same in relation to 
any existing member. And these new states in question cannot regard 
Japan as a latecomer because their rights and obligations as members 


57 See GATT, L/1482, ‘‘ Working Party on Art. XXXV Review’’; L/1545, ‘Report of 
the Working Party on Art. XXXV Review’’; The Activities of GATT: 1961/62; and 
Proceedings of the Meeting of Ministers: Nov, 27-30, 1961. 

88 Malaya ‘‘disinvoked’? Art. XXXV, par. 1, in August, 1960; and Ghana in March, 
1962. 

52 So far as the provisions of Arts. XXVI and XXXV read, it might appear permissi- 
ble for these new states to inherit the same mode of application of the General Agree- 
ment, including in this particular case complete non-application thereof in relation to 
Japan. 

60 See GATT, L/1466, ‘‘Origins of Art. XXXV and Factual Account of its Applica- 
tion: Report by the Executive Secretary’’; and U.N. Conf. on Trade and Development, 
loc. cit, 
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only date from their respective dates >f independence, namely, the time 
when they succeeded to their predecessors’ membership. 

It is interesting to observe that new states (shown with asterisks in 
Table I), which at the time of independence acknowledged devolution of 
treaty rights and obligations, opted for succession either prior to or soon 
after Independence. Exceptions are, however, Cyprus and Jamaica, which 
spent a long time before deciding for succession.® 

The length of reflection periods spent by eighteen new states ® before 
exercising the option as to suecession or non-suecession has ranged from 
less than two months in the case of Kerya to nearly 47 months in the ease 
of Togo. The average of the differing lengths is 83.8 months, and the 
mean deviation is found to be 6.7 months.** As Table II below shows, the 
lengths tend to be concentrated around the above-mentioned average. 

In the way of a numerical summary it may be added that, out of 39 
eases, 7 new states decided for non-succession and 27 for succession, and 
5 hav2 been in the reflection period. An opportunity to resort to a re- 
flection period given in a generous manner by the CONTRACTING PARTIES 
was or has been used by 26 new states, including Cambodia, Tunisia, Guinea 
and Laos, which subsequently decided for non-succession. 


EVALUATION oF THE Practice or GATT 


Among the salient features of the practice of GATT, the following two 
would call for special evaluation because of their merit and wide appli- 


61 It may be noted in passing that some late comers, e.g., Spain and Portugal, invoked 
Art. XXXV against Japan in spite of the said original intention; and that, apart from 
Art. XXXV, the CONTRACTING PARTIES recognized the inheritance by Ghana and Malaya 
of the United Kingdom’s election of Annex J relating to exceptions to the non-discrim- 
ination rule. (See B.1.8.D., 6th Supp., pp. 9-10.) For further discussion of inheritance 
of the invocation of Art. XXXV, see Kunugi, ‘‘Pursuit of National Interest through 
Internztional Organizations’? (in Japanese), Sekai Keizai, No. 96 (August, 1964), pp. 
17-24. 

62 Ses a collection of devolution clauses in Annex of U.N. Doe. A/CN.4/150. Upon 
attaining Independence, Tanganyika acknowledged temporary devolution of treaty rights 
and obligations for the period of 2 years on the basis of reciprocity, by way of a declara- 
tion acdressed to the U.N. Secretary General Uganda and Kenya also made similar 
declarations, 

Inasmuch as the General Agreement was previously made applicable only to British 
Somaliland, the existence of a devolution agreement between Somalia and Italy is irrel- 
evant here; and for this reason Somalia is not marked with an asterisk. See Cotran, 
‘Legal Problems Arising from the Formation of tha Somali Republic,” 12 Int. and 
Comp. Law Q. 1010 (July, 1963). 

6317 states in group (e) of Table I and Guinea. Inasmuch ag the exact time of 
inception of de facto application (which was devisec by the CONTRACTING PARTIES in 
1957) in respect of Cambodia, Laos and Tunis‘a is not clear, these 3 states are excluded 
from consideration here. 5 states, which are still in the reflection period, are of 
eourse excluded. 

64 The lengths of reflection periods were computed by simply subtracting the inde- 
pendence date from the certification date, and in the ease of Guinea from the expiry 
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TABLE IT * 


Distribution of the Lengths of Reflection Periods 


Months Nun.ber of States 
Less than 10 1 
10-20 1 
20-30 1 
30-40 11 
40-50 4, 
Over 50 0 
18 


* Source: Tabulated from the data presented in Table I. 


cability: (1) frequent occurrence of state succession to membership, as 
well as to multilateral treaties, which may be ascribed, in the main, to a 
flexible pattern of the practice of GATT organs; and (2) institutionaliza- 
tion of the reflection period during which a new state may exercise an 
option as to succession to the treaty rights and obligations of its prede- 
cessor. 

Succession to membership in GATT is not automatic in the sense of an 
automatic succession regardless of the intention of a new state. The 
CONTRACTING PARTIES and the depositaries do not consider a new state as 
a new member automatically upon its attaining independence, unless the 
new state so wishes. It is, however, characteristic that a new state, and 
not the organization, has an option as to whether that state should suc- 
ceed or not under Article XXVI as it has been interpreted and applied. 
In most other international organizations, notably the U.N. Specialized 
Agencies, it has been the organization that exercises an option through 


65 It appears that the constituent instrument of the International Tin Council (t.e., 
International Tin Agreement of June 24, 1960, in 403 U.N. Treaty Series 3) provides 
for automatic succession to membership. Art. 21, par. 6, provides: 


‘CA country or territory, the separate participation of which has been declared under 
Artiele 3 or paragraph 2 of this Article by any Contracting Government, shall, when it 
becomes an independent State, be deemed to be a Contractirg Government and the pro- 
visions of this Agreement shall apply to the Government of such State as if it were an 
original Contracting Government.’’ 


It is to be noted in passing that the propriety of the last phrase of the above article ‘‘as 
if it were... .’? is open to question. 

66 There have been a number of instances where the depositaries or certain organs of 
international organizations, e.g, UPU, Eern Copyright Union, Permanent Court of 
Arbitration, and International Red Cross Conference, took a view to the effect that 
former dependencies continued to be members or succeeded to their predecessors’ mem- 
bership automatically upon independence, Although the practice lacks uniformity, the 
final outeome of interaction between the above actors and the new states concerned tends 
to be effected, in most instances, by agreement of the new states to the former’s view. 
(Sources of information on the basis af which this observation is advanced are too 
numerous to be noted here exhaustively. The main sources. however, are: Bureau Int. 
de 1’Union Postale Universelle, Rapport sur les, Activités de 1’Union, Circulaire, and 
Documents du Congrès; Bureau de l’Union int. pour la protection des oeuvres littéraires 
et artistiques, Le Droit d’Auteur, Répertoire des documents officiels (1948); Conseil 
Administratif de la Cour Permanente d’Arbitrage, Rapport pour l’année. . ..; Comité 
int. de la Croix-Rouge, Circulaire, and Revue int. de la Croix-Rouge.) 
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almission procedure applicable to those new states which are not yet 
almitted to U.N. membership. Most of the organizations that provide 
associate membership or some measure of participation for dependencies 
aze no exception in this respect. 

The ease of GATT is all the more inzeresting because GATT does not 
a low any measure of participation for a dependency without full autonomy 
in external commercial relations and, ccnsequently, the new states which 
have succeeded to membership so far have not had any international per- 
sonality so far as GATT was concerned.*? Tha practice of GATT, there- 
fore, constitutes a sharp contrast to the practice of some organizations, 
e.g., ITU, UNESCO, WHO, WMO and FAO, which admit associate mem- 
barship and hence limited personality for dependencies, and nevertheless 
subject those former associate members once again to admission procedure, 
if and when they wish to become full members before they become eligible 
for accession by having been admitted to U.N. membership. In other 
words, GATT, which does not recognize ‘‘continued personality’’ of a 
dependency, allows a former dependency to succeed through a convenient 
formula of a declaration, whereas those organizations which recognize 
limited personality allow new states to become their members only through 
a formal procedure, 7.e., either admissior. or accession. 

In the absence of an invitation to do otherwise, resort to such formal 
procedure seems to be the only choice given to new states. And such 
procedure unavoidably results in a hiatus in the application of constituent 
icstruments of international organizations in their territories, for the 
obvious reason that the procedure’ normally requires some time to com- 
pete. This hiatus is a grave one because almost every constituent in- 
strument embodies in one and the same document not only the constitu- 
tional arrangements of an internationel orgénization but also general 
and/or specific rules governing the conduct of its members in their co- 
operation to achieve the common goals and to serve the community inter- 

$7 Southern Rhodesia would present the only exception if and when it attains full 
injependence, because its personality has been recognized in the GATT framework. 

68 Application for membership submitted by former dependent members or former 
associate members, wherever applicable, have Deen approved by thea voting through 
correspondence of ITU and WMO members and. by the decisions of the general repre- 
sentative organs of UNESCO, FAO and WHO. See ITU Bureau, Notifications: Nos. 
5&1, 633, 642, 646, 667, 780, 823, 857 and 890; WHO, Official Records of WHO: Nos. 13, 
21, 28, 85, 71, 102, 110 and 128; UNESCO, Record of General Conf.: i0th Sess. (1958), 
p. 11; WMO, Annual Report of WMO (1954), p 27; ibid. (1955), pp. 380-32; 2nd Con- 
gress of WMO: Abridged Report & Res. (1955), p. 18; FAO, Reports of FAO Conf.: 
10th Sess., 1959, pp. 266-270; and 11th Sess., 19€1, pp. 84-85. Incidentally, a state may 
bezome a member of FAO only through admission procedure, irrespective of whether it 
is a U.N. Member. 

It is noteworthy that the FAO Conference once adopted a method whereby a smooth 
transition from the status of associate membership to that of full membership was 
effected. With respect to 5 dependencies the Conference decided to ‘‘grant to these 
nations, without delay and as a transitional measure, the status of associate member- 
ship,’? and declared at the same time that they ‘‘are admitted as members of FAO as 
from the date on which trusteeship ends in the case of Cameroon, Somaiia and Togo, and 


as from the date on which they become independent in the case of Cyprus and Nigeria.’’ 
Se2 10th Sess., loc. cit. 
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est. To make the matter worse, such hiatus, in turn, not infrequently 
entails wpso jure an interruption of the application of numerous; if not 
all, multilateral treaties administered by international organizations; for 
most of them are open either to their members alone, or to their members 
and those non-member states that are U.N. Members. It is beyond doubt 
that this hiatus usually produces some harmful effects upon the proper 
functioning of general multilateral conventions whose purpose may best 
be served by their widest application, both spatially and temporally. In 
addition, such hiatus in law is not infrequently accompanied by obvious 
continued application in fact.7 This gap is an annoying anomaly. Fur- 
thermore, the hiatus sometimes creates a peculiar situation where the treaty 
relations which have once lapsed can never be revived.” 

It is noteworthy that the International Labor Organization has de- 
veloped a body of practice according to which international labor con- 
ventions, previously made applicable, are to be recognized retroactively 
as having been continuously in force by new states, when their member- 
ship is obtained through a formal procedure some time after their inde- 
pendence.”? However, a question might be raised, on a constitutional 
ground, as to the continued validity of those labor conventions during the 
period in which the I.L.O. Constitution obviously was not in force, due 
to the employment of a formal procedure (t.e. admission or formal ac- 
ceptance), because labor conventions are open to I.L.O. members alone.” 


69 Artificial distinction is sometimes drawn between ‘‘law-making’’ or ‘‘legislative’’ 
treaties and ‘‘administrative’’ or ‘‘ personal’? treaties of contractual character; and the 
constituent instruments are alleged to fall in the latter category. 

It is submitted that such distinction is cften illusory and, if not, that almost all the 
constituent instruments of the functional organizations whose membership is approaching 
universality are legislative rather than ccntractual both in nature and purpose. C7. 
Jenks, ‘‘State Succession in Respect of Law-Making Treaties,’? 29 Brit. Yr. Bk. Int. 
Law 133 ff. (1952); and O’Connell, The Law of State Succession 64 ff. (1956). 

70 For example, the administrative and/or technical regulations (which have a status 
of multilateral agreements) embodied in cr annexed to the constituent instruments of 
UPU, ITU, ICAO, the sanitary regulations of WHO and meteorological regulations of 
WMO seem to have been applied continususly—probably out of sheer necessity—by the 
new states during the period in which those constituent instruments were not in force in 
their territories. 

A somewhat different situation seems to exist concerning multilateral conventions 
acceptance of which requires domestic enaztment. Such enactment made by a predecessor 
tends to remain in force in terms of municipal law of the new state, even though the 
binding force of the conventions themseives is often interrupted in its territory. The 
above observations are yet to be verified ky a detailed study of the practice of individual 
new states. 

71 To cite one example, the reciprocal relations for the protection of copyright which 
previously existed between the territories of Ivory Coast, Gabon, Senegal and Upper Volta 
on the one hand, and 19 contracting parties to the Rome text of the Bern Copyright 
Convention which have not acceded to the Brussels text on the other, have lapsed and 
could in no way be revived. Had these new states succeeded by way of a declaration to 
the predecessors’ undertakings under the Brussels text, the above reciprocal relations 
should have been unaffected. See Le Droit d’Auteur, 1963, pp. 156 and 182. 

72 See Wolf, loc. cit. 

73 The only exception is provided for in Art. 1, par. 5, of the Constitution, which reads 
in part: ‘‘When a Member has ratified any international labor Convention, such with- 
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This kind of question as well as various inconveniences. mentioned in 
the previous paragraphs could probably be eliminated by adopting the 
practice of GATT, under which a new szate is given an option as to suc- 
cession to membership and, should it wish to succeed, its membership is 
to be considered as dating from the time of independence. 

Frequent occurrence of succession to membership in GATT also raises 
some theoretical questions, two of which should be mentioned in passing. 
F:rst, should international organizations let the wish or claim of a new 
state to succeed to the predecessor’s membership through a declaration take 
precedence over the constitutional provisions on admission or accession 
of a new member? And even if the answer be in the negative, should 
nct those formal provisions be reinterpreted and applied in such a flexible 
manner that the continuity in law of the constituent instrument and other 
general multilateral treaties will be secured? Second, the fact that suc- 
cession to membership took place in a number of cases in GATT in re- 
spect of territories which had no international personality would seem 
to challenge the principle of identity ox continued personality of a new 
state as an essential test of its successior to the multilateral treaties, e.g., 
constituent instruments of international organizations, which are alleged 
to be p2rsonal and administrative treaties.’* 

Among the various features of the flexible pattern of the practice of 
GATT, the most remarkable one is the institutionalization of the reflection 
period. Anyone who studies the postwer practice of stata succession to 
multilateral treaties is bound to realize that almost all new states pass 
through a reflection period on a factual basis. While a number of new 
states have coneluded a devolution agreement with the predecessor, they 


drawal [from the Organization] shall not affees the continued validity for the period 
provided for in the Convention... .’’ 

74 See the discussions had and decisions taken concerning the admission of Pakistan 
to membership in U.N. in Doc. A/GN.4/149, loc, cit, and compare a different decision 
taken on the same ease by the ITU Conference in ITU, Documents of ITU Conf. at 
Atlantic City (1947), pp. 216-217. See also O’Connell, op. cit. 41-43 and 64-69; Marek, 
Idantity and Continuity of States in Public International Law 9 ff. and 45 ff. (1954); 
Jones, ‘‘State Succession in the Matter of Treaties,’’ 24 Brit. Yr. Bk. Int. Law 360-375 
(1947), and especially p. 73, where Jones quotes Hall’s statement: ‘‘. . . the fact of the 
personality of the State is the key to the answer.’ 

Although a general discussion of suceession to membership is beyond the scope of this 
paper, the present writer submits the following two hypotheses derived from his em- 
pirical survey: 

(a) The well-publicized U.N. decisions on the admission of Pakistan have exerted 
undue influence upon the subsequent decisions of various international organizations, even 
though—apart from the propriety of U.N. decisions on the said case—-Pakistan’s case 
before the U.N. is not typical of subsequent imstances and, furthermore, a different 
principle should have guided other organizaticns, whose purpose and functions are 
diferent from those of the U.N.; and 

(b) Insofar as a number of constituent instruments of the functicnal organizations 
arə legislative rather than contractual both in purpose and function, the personal identity 
should not be made a requisite of succession to membership in those functional organiza- 
ticns; and therefore Dr. Jenks’ proposition that new states continue tc be bound by the 
legislative instruments should apply with equal force to suecession to membership in 
meny an organization. (Cf. Jenks, loc, cit.) 
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have usually spent some time before deciding to recognize themselves as 
being bound by most, if not all, of the treaties in respect of which the 
depositaries or sorae organs of international organizations inquired about 
their position. During these factual reflection periods the status of the 
multilateral treaties remains uncertain. As for the multilateral treaties 
about which no such inquiry is made, there seems io exist a greater un- 
certainty, for silence on the part of a new state regarding its position 
vis-a-vis those treaties may mean either that it does not recognize itself as 
bound by them—especially if it has no devolution agreement with its 
predecessor and probably if it has one—or that it is in a factual refleetion 
period. 

In the case of GATT, however, the above uncertainty has been eliminated 
for the most part by the institutionalization of the reflection period. As 
earlier noted, GATT has clearly indicated the breadth of option which 
it allows a new state at the time of independence. Whichever course of 
action such state may elect out of the three choices given,” the status of 
GATT instruments in respect of the new state becomes automatically clear 
as soon as the choice is indicated by that state. The fact that a consulta- 
tion is provided by the Executive Secretary on the matter and that the 
reflection period with de facto application is among the three choices has 
always enabled new states to make their choice at the time of independence 
` or very shortly thereafter. Moreover, should a new state keep silence on 
the option for a considerable time, such silence would automatically be 
regarded as signifying non-succession. 

Inasmuch as the reflection period was devised by the CONTRACTING 
PARTIES themselves, some questions which Professor Bartoš raised con- 
cerning the reflection period unilaterally declared by Tanganyika simply 
do not arise."* In one respect, however, Tanganyika’s reflection period 
might be better than that of GATT. Namely, it may well be wondered if 
application de jure on a basis of reciprocity, which seems to be the in- 
tention of Tanganyika, is better for the sake of greater certainty of the 
status of multilateral treaties during the reflection period. On the other 
hand, it would appear that de facte application, together with an invita- 
tion to attend without vote certain meetings of the CONTRACTING PARTIES, 
provides a much desired orientation for new states, easier to accept than 
continued application de jure during the reflection period. 

An inquiry similar to the one which the U.N. Secretary General addresses 
to new states regarding succession to multilateral treaties has been made 
also by responsible organs of some international organizations, e.g., the 
International Labor Organization, the Bern Copyright Union, the Perma- 
nent Court of Arbitration and the International Red Cross Conference." 
Such an inquiry as a method of dealing with the issues of state succession 
neither admits of a reflection period nor totally eliminates uncertainty; 
for a reply to the inquiry is often slow in coming and sometimes does not 
come at all; and, moreover, it may be modified at will by a subsequent 


75 Pp. 278-279 above. 76 See Doe. A/CN. 4/160, loc. cit. 
77 See note 66 above, and Wolf, loc. cit. 
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communication from the new states ecncerned.*® The manner in which 
GATT requests a new state to exercise an option, whether with or without 
a reflection period, serves predictability through clarification far better 
than the inquiry methoc mentioned above. In a most illuminating study 
on the problems of succession to treaties, Professor O’Connell has recently 
suggested that the postwar practice of many new states of asserting the 
‘‘diseretion to pick and chocse’’ the treaties which they are willing to 
continue is likely to lead to a situation ‘‘incoherent’’ and ‘‘anarchic.’’?® 
The practice of GATT, however, has demonstrated that there certainly is 
a way to prevent or dispose of the anarchic situation resulting from the 
current exercise of such discretion by new states. Yet it is submitted 
that caution must be used against an unduly generous manner of the 
CONTRACTING PARTIES in extending the expiry date of the reflection period 
—about five years for Congo (Léopoldville) and Mali, for example— 
which might blur the intrinsic nature cf such a transitional measure. In 
view of the average length of 38.3 months computed earlier, the maximum 
of three years from independence would probably be adequate enough. 


CoNCLUSION 


The preceding evaluation of the praczice of GATT is exploratory rather 
than definitive. But if its focal points were properly chosen and ade- 
quately treated, it should help to clarify underlying principles in the 
light of which most of the remainder of the issues derived from state suc- 
cession to multilateral treaties are to be resolved. 

It is sometimes alleged, though not openly, that GATT has been han- 
dling legal issues in a loose manner. Yet, under closer analysis, various 
improvisations for which GATT is notcrious are indications of its notable 
resourcefulness in social engineering, for whica law is a momentous means. 
The positive rôle played by the CONTRACTING PARTIES and Executive Secre- 
tary, with a keen awareness cf the basic issues involved in state succession, 
is commendable indeed, though it may not be altogether free from short- 
comings. 

78 Sea Ch. IL of Doc. A/CN. 4/150, loe cit. 


79 O'Connell, ‘‘Independence and Succession to Treaties,’? 38 Brit. Yr. Bk. Int, Law 
84-180, and particularly 96 f. (1962). 


EDITORIAL COMMENT 


CONTEMPORARY PROBLEMS OF INTERNATIONAL ORGANIZATION 


Fifty years, ago, following the outbreak of World War I, there emerged 
in the United States and in Europe a movement for the expansion and 
improvement of international organization for peace and welfare.* Since 
that time international institutions have multiplied to a degree astounding 
to the outside observer;+ the latter perforce needs an analytical guide 
to even discover what institutions exist and what they do. These possibly 
somewhat inflated institutions have, inevitably, generated a congeries of 
problems of varying importance, some very acute today.? The somewhat 
paradoxical situation exists of unprecedented quantitative expansion to- 
gether with failure to solve the most crucial issues of international relations 
and international government.’ While the underlying causes cannot be 


* This editorial is written as of December, 1964. 

1 For the most reliable data see Yearbook of International Organizations, published 
by the Union of International Associations (cited hereafter as Yearbook and UIA) in 
Brussels; in the prospectus to the December, 1964, edition of this work it is stated 
that there existed, at that time, 179 inter-governmertal international organizations and 
1718 non-governmental ones. Hereafter the 1963-64 edition is cited. See review of 
1964-1965 edition, below, p. 423. 

The whole world of non-governmental international organizations is omitted from 
this discussion. See Yearbook 305-1419, anc article in International Associations, pub- 
lished by UIA, June 6, 1962, p. 403. These NGO’s are often of great importance 
and maintain an elaborate system of consultative relations with the U.N.: Yearbook 
95-105. A world commercial satellite communications enterprise was approved by 
eighteen countries in Washington in July, 1964. See 51 Dept. of State Bulletin 281 
(Aug. 24, 1964), and note by Simsarian, this JOURNAL, p. 344. 

2The American delegate to the U.N. Conference on Trade and Development on 
April 17, 1964, objected to the creation cf a new U.N. capital development fund 
demanded by 28 Latin American, African, and Asian countries, partly on the ground 
that ‘‘it would . . . have to compete with existing international institutions.’’ United 
Press International (UPI) dispatch, Geneva, that date. (For recent events and ut- 
terances, on which this study is largely based, it is necessary to use press dispatches, 
which are to be found in any large newspaper such as the New York Times.) See 
also discussion of a combination of E.E.C. and E.F.T.A., advocated both to simplify 
international machinery and for economic reason3, in an address by the Danish 
Premier, reported in the press on June 8, 1964. On the other hand, a leading column- 
ist demands more ‘‘international machinery’’ to handle Southeast Asian problems 
(Lippmann, May 28, 1964), and the Soviet Union has recently advocated ‘‘an inter- 
national commission’? to regulate and control arms deliveries to the Middle Bast 
(June 2, 1964). Strange entities appear from time to time: an European Space 
Launcher Development Organization (intergovernmental), Associated Press (AP), 
London, Nov. 18, 1964; the Paris Club (seemingly an offshoot of the IMF), UPI, 
Paris, Nov. 8, 1964. 

3 The use of this term, in contrast to voluntary international co-operation, and the 
meaning attached to the general ‘term ‘ ‘international organization,’’ will appear in the 
course of the discussion, as well as its relation to international federation, contrasted 
with unitary government (and defined either by the source of its authority or its 
application). 
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tully explored in this brief survey, nor adequate solutions for them pro- 
posed, an inventory of the major problems of presently contemporary 
international organization—some of them dating back over fifty years— 
should be both practical and useful.* In so doing, an effort must be made 
to avoid subjective personal or sectarian propaganda, but some assessment 
cf the outstanding merits and defects of structure and procedure in this 
field, as measured by the professions of the institutions in question and by 
“the general principles of law” and the acespted principles of political 
sclence, may justifiably be undertaken, with, parhaps, a cautious glance 
er two into the future. 

The science and literature of international relations and organization, 
especially the latter, have not kept pace with developments in actual life, 
except for a number of special studies.” The press has responded avidly 
to the increased news value of even technical international organization, 
although inevitably with a sometimes dangerous ineptitude.* The result 
+s a curious lag which is the reverse of the failure of political institutions 
-0 match in point of quality the more. advanced thinking on the subject, 
a familiar phenomenon also still observable today. 

Developments of or in the international community have been both 
startling and problematical. There row exist over one hundred and 
=wenty-five sovereign, equal, and independent states, if we may believe 
-heir own declarations.” Colonialism is just about dead.? These states, 
sometimes referred to by the telltale term ‘‘countries,’’ are, however, obvi- 
ously not in fact equal nor do they form a homogenecus international 
sommunity, waiving even the Super-Powers or the ‘‘Big Three’’ as we now 
zear. Possibly the multiplication of states serves somewhat to mitigate 
she gross and continuing inequalities between, e.g, Panama and the 
“Jnited States. On the subjective side, nationalism as a spirit was never 
stronger in modern history nor, paradoxically, was international conscious- 
ness. The place of the individual, end of humanity as such, in this 


4For expanded treatment, see work on Institutions and Functions of International 
Yrganization, in preparation by the present writer, especially Ch. 18. 

5 Apart from the literature on the U.N., see work cited in note 4 above, Appendix D. 
A large section of the Sixth World Congress of the International Political Science As- 
sociation, held in Geneva in September, 1964, was devoted to problems of international 
arganization. In this study it is not intended to explore to any great extent con- 
semporary secondary literature in the field. ®See nate 2 above. 

7 No} to mention the States of the United States and the Swiss Cantons, which also 
slaim jo be ‘‘sovereign.’’ See list of 113 ‘‘sovereign states’? participating in the 
United Nations and the Specialized Agencies in 1962, Yearbook 91; the presently 
nereasing activity of the Holy See may be noted; the membership of the U.N. had 
-isen to 115 by 1964; a dozen other ‘‘sovereign states’* may also be found, see Year- 
5300k 93, notes 1-6. 

8 Barring a possible return of national tutelage in some modified form or the further 
Jevelopment of international territcrial administration. See discussion in connection 
with national and international aid, p. 300 below. 

ə A spokesman for the European Heonomic Commurity’s Commission recently warned 
the Western European Union against ‘‘the growing flood of nationalism throughout 
Hurope,’? UPI, Rome, June 23, 1954. The terms ‘‘international’’ and ‘‘imported’’ 
still hold prestigious value, but on the other side ‘‘foreign’’ and ‘‘alien’’ remain 
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world picture is recognized as never before; in its resolutions in 1963 
the U.N. General Assembly constantly referred to ‘‘the human race’’ and 
‘‘mankind’’ and to individual beneficiaries of human rights (‘‘all human 
beings’). International communications, airlines, and hotel chains, with 
television and the recent expansion of ‘‘tourism’’ added to all the older 
devices, are forming a notably cosmopolitan world. International educa- 
tion in all its rapidly developing forms, especially exchange fellowships, 
is spreading so fast that the observer cannot keep up with it? The Com- 
munist International remains both a partly unifying and partly divisive 
factor. Finally international trade, fostered by the states themselves, 
whether directly +* or on behalf of their nationals, and by several interna- 
tional organizations,’* threatens or promises to produce a somewhat inte- 
grated world economy, which would not be without its own peculiar 
problems." 

International political relations, regarded by some as the dynamic heart 
of the whole problem, have continued on their usual turbulent way, ae- 
centuated by the increased number cf players. At the center has loomed, 
since World War II, the schism between Russia and the United States, 
mitigated in recent years by the concept and perhaps the policy of peaceful 
co-existence, but complicated by the rift between Russia and China.7® 
It is coming to be recognized widely that the schisms between Russia 
and China and between Russia and the United States are not entirely 
rifts between proselyting Communism and individual capitalism or even 
between proletarian dictatorship techniques and freedom: in national and 
international relations, but are also embodiments of the old conflict between 
national states; the similar schism between the Arabs and Israel is probably 


somewhat pejorative. On the other hand, it has been argued in most responsible 
quarters that fear of the nuclear bomb alone has welded together an international com- 
munity, a community of fear, perhaps, a3 has no other factor: The New Yorker, June 
18, 1964, pp. 136, 140, quoting Rabinowitch, The Atomic Age. 

10 Res. 1881, 1884, 1904, General Assembly, 18th Sess., Official Records, Supp. No. 15 
(A/5515), pp. 13, 19, 35. 

11 Tourism is now a multibillion-dollar industry, as indicated in a recent O.E.C.D. 
study, Touring in O.E.C.D. Member Countries 1964, O.E.C.D. Publication No. 17,869 
(1964). Some countries have begun to protest against the influx of tourists. To this 
should be added mention of the Olympie Games (with their difficult mixture of 
nationalism and internationalism), international music and film festivals, villes jumelles, 
and so on. 

12 “í International Education, A Brief Analysis,’ in New Goliards, No. 4, Aix-en- 
Provence, 1965. But see critical report to Institute of International Education on this 
activity, reported in the press June 18, 1964. 

13 See discussion on Feb. 29, 1964, at Conference on Soviet Impact on International 
Law at Duke University, U. 8. Department of State, External Research Paper 156, May, 
1964, pp. 8-10. 

14 B.C.S.C., HEC, E.F.T.A, G.A.T.T., ete. On all of these organizations and agen- 
eies, see Yearbook 77, 109 f., 212, ete., and European Community, cited in note 39 below. 

16 See especially much recent discussion of reform of the International Monetary Fund, 
and concurrent discussion of monetary integration among the Six. 

16 See discussion on Feb, 29, 1964, cited in note 13, pp. 1-7. For recent developments, 
see Changing East-West Relations and the Unity of the West (ed. by A. Wolfers, 
Baltimore, 1964). 
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not as dangerous but seems to be more fanatical and not mitigated by any 
doctrine of peaceful co-existenc2. In response to the East-West schism, 
a complicating factor has arisen in the form cf a block of professedly 
n3utralist or non-aligned states, a highly ‘‘discretionary’’ neutralism, al- 
tough it does profess the old international law principle of abstention 
f-om aid to either party (while drawing benefits from both). To these 
wust be added the rift between the comparatively underdeveloped countries 
aad their opposites, the former to a large extent constituting the neutralist 
g-oup. In a somewhat, but not entirely, different context is to be ob- 
served a blurring of the old line which forbade states to intervene (even 
it a general, not strictly legal, sense) in one another’s ‘‘politics’’; more 
and more this somewhat artificial exaggeration of state ‘‘independence’’ is 
baing ignored today even by international officials.1? If the increased 
practice of attempted subversion of governments with which the govern- 
ment indulging in the practice is ostensibly on friendly terms 1° is added, 
not to mention the phenomenon of ‘‘governmants in exile,” a first-class 
dlemma emerges. | 

.. While all this has been going on, what has happened to good old common 
itternational law? Very little until just recently, if even then. At- 
tempts at revision and codification under the League of Nations and the 
United Nations have not accomplished a great deal, in spite of the high 
qaality of the efforts of the commissions and conferences established for 
this purpose,?® and in spite of devoted labors by a few other similar na- 


17 See the lively interest and comment in Europe and elsewhere on the recent Pres- 
id=ntial election in the United States, not to mention comment in Washington on the 
rézime of General de Gaulle (Fulbright: ‘fde Gaulla view... reactionary’’), and 
world-wide comment on the choice of Mr. Nehru’s successor and on the retirement of 
Mr. Khrushchev. On June 4, 1964, Mr. Stikker, Secretary General of NATO, while 
protesting that he did not wish to become involved in American politics, said that 
Enropeans ‘‘might get disturbed’’ if Senator Goldwater should win the Republican 
P -esidential nomination; in a similar manner U.N. Secretary General U Thant called 
for an explanation of the demotion cf Mr. Khrushchev, Oct, 22, 1964. Polish leader 
Gomulka and Russian Premier Khrushchev, echoing world-wide opinion, unofficial and 
seni-official (leading British and German newspapers argued that ‘‘what happened at 
Sin Francisco concerns us all’’), denounced the Republican Party platform adopted 
at San Francisco on July 16, 1964, and the acceptance speech of Prasidential nominee 
Goldwater, July 21, 1964. President Johnson sent a message to Chancellor Erhard in 
ecnnection with the conflict of views between the latter and party opponents in Germany, 
U?I, Munich, July 12, 1964; the U. 8. Department of State declared its support of 
P-ime Minister Wilson in the matter of Rhodesia, AP, Washington, Oct. 28, 1964. The 
President of the United States, acting under Congressional statute of 1959, still pro- 
claims ‘‘Captive Nations Week,’’ UPI, Washington, June 21, 1964. Diplomatic estab- 
lirhments of even ‘‘friendly’’ countries are made the objects of hostile political demon- 
trations and destruction. 

18 Or of the government of a ‘‘new’’ nation; see discussion by Prime Minister Sir 
Aec Douglas-Home before a press association luncheon in London on April 10, 1964, 
A>, London, that date. In a Commencement address at the Coast Guard Academy on 
Jine 3, 1964, President Johnson revealed that the United States was combating ‘‘sub- 
version’? by means of 344 ‘‘teams’’ in 49 different countries. 53 Dept. of State 
Balletin 951 (1964). 

19 Particularly the International Law Commission of tae U.N., the Geneva Conferences 
or the Law of the Sea, and two conferences in Vienna on diplomatic and consular status 
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tional and international bodies.?° International law seemed to sink some- 
what into obscurity between 1920 and 1950, from both neglect and de- 
liberate repudiation or something closely approaching it.” On the other 
hand, a curious revival or a somewhat nostalgie longing for the old 
‘international law” ipsissimis verbis seems to be evident recently; hardly 
a week goes by when some statesman or politician—Castro, Johnson, 
Sukarno, Wilson—does not employ those sacred words in appealing for 
sympathy or in threatening vengeance. Finally a very notable movement 
in the direction of ‘‘world law’’ has sprung up and shows great promise.” 
Perhaps a helpful revival of interest in international ethics may also be 
detected! Of course an enormous body of international legislation is build- 
ing up in and through the many international organizations mentioned 
above.?4 

The recent multiplication of independent states has also had the effect 
of multiplying consular and diplomatie personnel tremendously and of 
increasing interest In questions of organization and procedure connected 
therewith.” The democratization of the international community has also, 
however, had the paradoxical effect of raising the level of diplomatic rank; 
now all God’s peoples have ambassadors! 75 Concurrently with the efforts 
of new states trying to learn the tricks of the trade, some old states— 
the United States and Great Britain, for example—have inaugurated new 
programs of reform and improvement.” Diplomacy is threatened with 
automation, on the one hand, while the ancient diplomatic corps, on the 
other, seems offered new life as a useful institution. Permanent repre- 


and privileges. The U.N. General Assembly has taken action on several occasions re- 
cently to promote study of and respect for international law: Resolution for a Juridical 
Year Book, Dee. 18, 1962; Resolutions 1866 and 1968 of Dec. 16, 1963, on Principles of 
International Law, ete., and to promote teaching and application of international law 
(18th Sess., Official Records, Supp. No. 15 (A/5515), pp. 70, 71). 

20 For example, the American and other national societies of international law and 
political science (see note 5 above) and the ‘‘ncn-governmental’’ International Com- 
mission of Jurists at Geneva (Yearbook 585). 

21 See reference in note 36 below. For a very stimulating exploration of the future, 
see W. Friedmann, The Changing Structure of International Law (London and New 
York, 1964). 

22 Summarized in W. McClure, World Legal Order (Chapel Hill, 1960). 

28 See D. W. Bowett, The Law of International Institutions (London, 1963). 

24 This means adding hundreds or thousands of new consuls and diplomats. 
Groups of young people from underdeveloped countries are studying international rela- 
tions and diplomacy in Geneva, Paris, London, Washington, and elsewhere. The U.N. 
has inaugurated a ‘‘ Training Program for Foreign Service Officers from Newly Inde- 
pendent Countries,’’ Press Release TA/1220, Jan. 15, 1964, and has for a number of 
years past arranged for intern training of promising junior civil servants of less 
developed countries in various specialized organizations. 

25 A. Toynbee, ‘‘The Proletarian Peoples,’’ originally prepared for the Observer 
Foreign News Service, London, under the title ‘‘ A Revolutionary Change,” cited in New 
York Herald Tribune, Nov. 11, 1960, p. 4 

26 For the United States see, inter alia, statement by Secretary of State Dean Rusk on 
Sept. 18, 1962, New York Times, Sept. 19, 1962, p. 1; also Key Officers of Foreign 
Service Posts, a new Department of State publication, May, 1964. Great Britain will 
institute once more a united foreign service in 19€5. Reuters, London, March 16, 1964. 
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sentatives to the United Nations are maintained in New Ycrk and Geneva 
by most Member States, and these form & quasi-diplomatic corps of several 
handred persons.27 There has developed a greatly increased use of the 
Ambassador at Large and Attachés of all kinds. Diplomacy has in a 
number of cases been abused, even beyond the more or less familiar his- 
torical examples, for espionage, subversion, and kidnaping, to the con- 
siderable detriment of its legal status.” Finally, the practice of meetings 
oz heads of state and foreign ministers—‘‘summitry’’ or ‘‘sub-summitry’’ 
as it might be or even has been called——begun toward the end of World 
War II and expanded in the 1950’s, still persists, amid divided opinions 
as to its value.2® Mention must also be made of the ‘‘hot line” between 
the Kremlin and the White House to prevent war by accident, recently 
predicted by the United States Secretary of State for conversion to tele- 
vision.2° In addition there are hundreds of resident delegates to inter- 
national institutions in Brussels, Luxembourg and elsewhere. 

With the increase in rather sharp fragmentation of, and conflict among, 
states or governments, including ex-colonial and territorial problems, with 
the continued lack of adequate international legislative, judizial, and execu- 
tive agencies to deal with many of these issues and conflicts and with an 
enhanced fear of war, a greatly increased demand has been felt for what 
may generically be called mediation. All sorts of individuals and political 
entitles now engage in a great volume of such activity,” but, as has always 
been true, such action, depending for success on voluntary acceptance and 
ecmpliance, varies greatly in what it is able to accomplish. 

For similar reasons the volume of treaty-making in the world is in- 
evitably increasing rapidly today. A somewhat disconcerting proliferation 
is. moreover, taking place in the forms ož, and parties to, ‘‘international’’ 
agreements. Hundreds and probably thousands of such accords or con- 
tracts (discovery of an unbiased generic term is difficult in the face of 


27 For example, the professional staffs of the permanent delegations and missions to 
international organizations in Geneva also number several hundred persons. Permanent 
Missions to the United Nations, published by the U.N. 

28 Newsweek, April 13, 1964, p. 11. 

29 Examples are too numerous and familiar to require zitation. It is to be specifically 
ncted, however, that the demand for adequate preliminary preparation before any summit 
meeting is held, is becoming stronger: ‘‘I feel that a summit meeting is only useful when 
tha basic prerequisites have been agreed to,’’ said Greek Prime Minister Papandreou to 
President Johnson. HT, June 29, 1664. Prime Minister Wilson recently advocated 
annual summit meetings ‘‘of the principal nations.’? UPI, London, Oct. 5, 1964. 

30 On the ‘‘hot line’’ see 49 Dept. of State Bulletin 50 (1963); the matter was 
re-erred to in the U.N. General Assembly on Dee. 7, 1264, by Soviet Foreign Minister 
Gromyko. 

31 Including GATT, the U.N., etc., although the action here rises to a higher level. 
A>, London, May 1, 1964. See, for example, Herman Walker, ‘‘Dispute Settlement: 
tha Chicken War,’’ 58 A.J.LL. 671 (1964). Mediation is warmly recommended by 
partisans but also encounters opposition (diffieulsy of application in Vietnam, especially 
during July, 1964; Greek refusal to negotiate with Turkey over the situation in Cyprus 
in spite of American, British and U.N. mediation, July, 1964). There have even been 
complaints that we have today trop de bons officzs. Gazette de Lausanne, July 2, 1964, 
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current practice) are being concluded among states, interstate organiza- 
tions, corporations, individuals, and somewhat unclassifiable entities today. 
The Treaty Series of the United Nations now contains over 10,000 items 
(the League series contained nearly 5,000), but even so, cannot hope to 
catch all of them nor is there any other registry adequate for the purpose. 
The individual student is left with a very difficult task of research and 
documentation. On the other hand, it is not clearly evident that any 
great change in the legal rules on procedures of treaty-making is in 
process.*? 

International institutions in the narrower sense of the term are also 
multiplying rapidly. The chief current problems which arise concerning 
the institution or the practice of international conference today are the 
old ones: the holding of so many meetings (whether or not to hold a con- 
ference and whether to hold it in isolation or in a series, usually in con- 
nection with standing international organizations}; and, secondly, their 
internal composition and organization and procedure, especially procedure 
for legislation. The practice of conference, in other words, has, for 
good or bad, expanded to immense proportions m all forms; some, but 
probably not much, progress has been made under the second heading. 

The same—a combination of growth with some stagnation—might be 
said concerning international administrative agencies and their personnel. 
There has occurred a great expansion in the numbers and size of agencies. 
There has occurred some improvement in internal management. Some 
change or improvement has been made in arrangements for financing such 
agencies and, although the problem has become increasingly acute with the 
growth of their budgets, states have become more reconciled to contributing 
to these ends.** The idea of an international civil service, not long ago 
still somewhat of a dream, has become a solid fact. Cases of international 

32 On the agencies and individuals concluding agreements, see, for example: ‘‘The 
United States and the European Atomic Energy Commission today agreed ... ,’’ UPI, 
Brussels, May 27, 1964. The continuing practice of making ‘‘treaties’’ with what were 
formerly called ‘‘native peoples’’ should also be noted, Reuters, London, May 4, 1964. 
The United States still practices the ‘‘executive agreement,’’ and a recent case was an 
agreement between the ‘‘deputy head of the National Aerorauties and Space Adminis- 
tration and a Soviet Academician,’’ AP, Geneva, June 7, 1964. Tkere has recently been 
‘í preliminary agreement’’ between ‘‘ United States and Soviet scientists’’ on protection 
of astronauts (Reuters, Geneva, June 5, 1964) concerning which it was noted that the 
agreement would have to be approved by ‘‘the governments’’! See, finally, the draft on 
the law of treaties of the International Law Commission, in U.N. General Assembly Doc. 
A/CN.4/173, July 80, 1964. The draft is reprinted in 59 A.J.T.L. 210, 434 (1965). 

33 Some movement, though very slight, appears to be noticeable in the direction of 
representation and voting power on some basis of proportionality; see earlier study by 
D. P. Myers, ‘‘The Bases of International Relations,’’? 31 A.J.I.L. 431 (1937), and 
reference to Riches in note 46 below. The United States was reported recently to have 
proposed a scheme of representation in propcrtion to contributions to U.N. peace-keeping 
operations. AP, New York, Sept. 15, 1964. 

34 See Q. Wright, ‘‘The Mode of Financing Unions of States as a Measure of Their 
Degree of Integration,’’ in International Organization (Winter, 1957), p. 30. 

35 European Economie Community administrative personnel, numbering over 7,000, are 
unionized, demand wage increases (threatening strikes), and edvocate merger of agencies 
of all Community institutions (H.E.C., E.C.8.C., E.A.H.C.), Time, March 13, 1964, p. 35. 
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territorial administration have appeared chiefly in the operations of the 
League mandates and the United Nations trusteeships, observers, and police 
éctions, to be considered shortly. 

With respect to international tribunals and adjudication, however, the 
situation is more discouraging. The International Court of Justice was 
explicitly created as ‘‘the principal judicial organ of the United Na- 
tions,” and based upon the earlier Permanent Court cf International 
-ustice of the League of Nations; but little or no further general progress 
Las been made in developing international judicial machinery (regional 
cr appellate) or procedure.*® There is a seemingly absolute dead block in 
the development of obligatory submission.’ At no point are present 
prospects for either quantitative or qualitative growth in international 
crganization more dismal. The causes for this situation are obvious, the 
remedies almost unattainable. 

The processes of inquiry and conciliation, formerly both neglected but 
tentatively given distinct institutional form (‘‘commissions of .. .’’), 
Lave in recent years been invoked and applied in increased volume, but, 
except for cases of mediation already noted, they are being applied at the 
bands of agencies created for other or general administrative purposes. 
“hey may have gained somewhat in effectiveness because of increased pre- 
cecupation with, or sharper realization cof, the need for international peace 
end a resulting concentration of attention thereon, but they are still in- 
conclusive in their essence. 

Finally, the formation of international federal unions, in the generic 
sense of the term, has gone forward anvace.*® Outside of the League of 


Phe question of denationalizing the international functionary has been seriously debated 
ty an experienced veteran, Pablo de Ascarate, in Tribune de Genève, April 8, 1964; also 
C. W. Jenks, ‘‘Some Problems of an International Civil Service,’’ in 3 Publie Adminis- 
tration Review (Chicago), No. 2 (Spring, 1943). 

86 See ‘‘ Relative Values of International Relations, Law and Organizations,’’ in 54 
Ł.J.I.L. 379 (1960). Some attention is given to this problem in the work by Bowett, 
Gted in note 23. There has also been a curious obsolescence of claims commissions (56 
JL, 728 (1962), citing work by R. B. Lillich). On the other hand, the new organiza- 
tons of the European community have developed powerful courts of their own: G. Bebr, 
—udicial Control of the European Communities (London, 1962); the U.N. and various 
cther unions have their own administrative courts. On the general problem, see C. W. 
~enks, Prospects of International Adjudication (London, 1964), for a very balanced view. 

37 Fear of submitting to adjudication is of course a tribute to its force and value. On 
the attitude of Soviet Russia toward such action, see discussion at Conference cited in 
rote 13 above. At the same place, see discussion of Soviet Russia and treaty law and 
ternational organization in general. See also S. Rosenne, The International Court of 
eustice (Leyden, 1957), for a general approach, and Jenks, cited above. 

88 Ths term is used here to mean any juridical union of two or more states for common 
ection, usually, if not necessarily, through a delegated agency. No reference will be 
made to so-called national federal unions or unions on the border between the national 
end international spheres, although some very interesting cases of this kind (Southern 
rabia, Tanzania) have recently arisen. European federation as a general political 
program is dragging; see note 39 below. The whole problem of the (British) Common- 
~vealth becomes more and more acute as its composition changes and new types of issues 
rise; see last Commonwealth Conference reports in July, 1964, especially Newsweek, 
- uly 20, 1964, p. 30 (‘‘British family of nations: a force or a farce?'’). 
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Nations and the United Nations, and sometimes connected with these gen- 
eral organizations, a startingly—perhaps ar: alarmingly—large number of 
such unions have been created, chietly for purposes of defense or economic 
promotion, most of them regional in scope.**- This inflation has inevitably 
raised the hoary problem of sovereignty anc the answers given are exactly 
what might have been expected, none the less irreconcilable for that reason: 
national sovereignty must be respected; 1t does not exist; it must be 
abolished.*® AJl states, it is also declared, are equal; this assertion, con- 
trary to obvious fact, and disastrous as a legal principle unless elaborately 
qualified, appears to be stronger than the doctrine of sovereignty, as in- 
credible as that may seem. The situation is nearly identical with that 
existing in respect to nationalism and internationalism, noted earlier: flat 
contradictions between fact and doctrine, harmful to all concerned, are 
stubbornly. maintained. 

Greater light has been thrown, or perhaps merely greater candor dis- 
played, recently in regard to the reasons for the establishment of inter- 
national organizations and their objectives. The general purposes of peace 
and welfare remain dominant,“ but are more explicitly admitted and 
concretely formulated. The desperate need for a solution of the problem 
of war and peace, threatened somewhat equally by conditions in under- 
developed areas and by Great Power reactions, particularly in highly 
special situations such as those arising in Korea, the Suez area, Cyprus, 
Cuba, the Congo, and Southeast Asia, where the United Nations has clearly 
not been entirely adequate or even available, and for arms control or dis- 
armament, on economic grounds as well as safety, is perhaps making some 
impression but not much headway. The almost equally desperate need 


389 NATO, CENTO, SEATO, ANZUS, ete.; E.E.C., E.F.T.A., G.A.T.T., ete.; I.B.R.D., 
I.M.F. See, in addition to Yearbook 108, ete., and especially on the second group, 
European Community (monthly) and The European Community 1950-1964, published by 
European Community Information Service, London. One student claims, however, that 
neither these European unions nor their judicial organs may be judged in the light of 
traditional federation and adjudication. Eebr, note 36 above. 

Much could be learned from the experience of NATO and its members particularly, 
both in the efforts to improve that regional federal alliance in recent days and also from 
a study of the movement for European political un‘on (ineluding demands for a supra- 
national parliamentary government for such a union, popular elections, plural citizenship, 
common currency, identification cards, etc.). See also summary in Yearbook 178-180, 
and discussions in the International Political Science Association Congress, cited in 
note 5 above. 

40 For mild repudiations of sovereignty see speech by U.N. Secretary General U Thant 
in Upsala (AP, Upsala, May 6, 1964) and article by former U. S. Ambassador Clare 
Booth Luce in New York Herald Tribune, June 2, 1964, relying largely on a statement 
by Secretary of State Dean Rusk to the effect that ‘“absolute sovereignty is an outmoded 
coucept.’? 41 U.N. Charter, Preamble, pars. 1 and 2. 

42 Waiving for the moment the idea that war is on its way out automatically, although 
the British Prime Minister apparently said recently that the world’s great nuclear Powers 
had ‘‘decided that they can not fight’? (AP, Lcndon, April 10, 1964). Peace has 
actually been preserved in the world since 1945 by this mutual fear on the part of Russia 
and the United States or, more particularly, by the deterrent power of the latter. 

See, as evidence of persisting optimism, Resolution of the General Assembly, No. 1931, 
Dec. 11, 1963, on ‘‘Conversion to Peacefu: Needs of the Resources Released by Dis- 
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cf an overwhelming proportion of the world’s feverishly expanding popula- 
tion fcr relief from disease and destitution is more frankly recorded than 
ever before, together with an increased obligation to do something about 
it. The refugee problem persists, amplified by conditions in ‘‘Iron Cur- 
tain’’ countries. Astounding steps have alreacy been taken in the creation 
cf machinery and the provision of funds for helping the underdeveloped 
countries, which constitute, incidentally, some three fourths of the member- 
ship oz the United Nations.** 

At this point, however, an interesting variant emerges. While such 
economic and financial, technical, and vossibly military aid might better 
be provided through international organizations (greater resources of ma- 
terial and talent, potentially at least, avoidance of competition, greater de- 
tachment and equitable oversight). much mere aid is at present being 
given in the aggregate by individual staze grants, loans, technica] missions, 
peace corps (United States; Germany. Swecen), Allianse for Progress 
(United States and Latin American states), and Executive Service Corps. 
This constitutes by implication a perhaps justifiable insinuation that inter- 
national organization is not presently capable of doing the job. States are 
Elso reluctant to entrust their contributions to international organizations 
for distribution—not being sure of a suitable quid pro quo. An effort is 
now being made to co-ordinate such national aid programs through a com- 
mittee under international auspices.** -_nevitably, however, cries of ‘‘neo- 
colonialism’’ are hurled, even by the beneficiaries, and possibly ‘‘interna- 
tional colonialism’’ will soon be charged against aid by international insti- 
tutions. Such voluntary and incompletely organized imtergovernmental 
mutual assistance has not been unknown in the past, but it has not been 
practiced to the present amazing extent. That such giving of aid originates 
largely or even mainly in calculated nétional interest on the part of the 
Conors (a very high percentage of the financial aid given is ‘‘tied’’ to 
purchase of goods from donor state exporters) is obvious, but not neces- 
sarily destructive of the good done; and that rivalry between East and 
West accounts largely for this explosion of international philanthropy, 
while also not very reassuring, may in turn possibly not be fatal. 

Voluntary and even unorganized unilateral mtergovernmental aid or co- 


armament,’’ General Assembly, 18th Sess., Official Records, Supp. No. 15 (A/5515), 
p. 25. 

43 See Res. 1897 adopted by the General Assembly in 1963, 18th Sess., Official Records, 
£upp. No. 15 (4/5515), p. 24, and annex. Some 75 Member States have signed this 
unique register as if applying for a privileged status, which, indeed, they were. HT, 
June 6, 1964, p. 2. Some 25 countries were also recently on record as desiring further 
Feace Corps aid from the United States. UPI, New York, Nov. 23, 1964. 

44 Development assistance work (DAC) withic 0.B.C.D. A great deal of such aid has 
teen extended by and through the U.N., L.B.B.D. and I.M.F. and other international 
agencies, mention must be made of the U.N. Decolonization Committee, but this con- 
trasts strongly with the billions given by individual states. The recent effort of the 
less developed countries to secure control of G.A.T.T. or obtain a new organization in 
iss place should also be noted, AP, Geneva, April 22 and June 2, 1964. The same 
factor has repeatedly arisen in connection with the operation of U.N. Specialized 
Agencies. AP, Paris, Oct. 20, 1964, on UNESCO membership debates. 
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operation (not stipulated in advance and not necessarily executed through 
international agencies) cannot, indeed, be regarded as totally worthless 
in the general picture of world affairs, but rather the contrary in special 
eases. As in national life, much, if not the major part, of international 
respect for law is based on such bekavior, apart from co-operation above 
or beyond the law. The aid to undardeveloped countries is not the only 
example of such voluntary social action which might be given from con- 
temporary international practice. Co-operation in scientific activities in 
the Antarctic, in outer space, and under the sea might be added, although 
here international agreements serve to organize or at least co-ordinate such 
activities to some degree. From this point the states pass over to sci- 
entific activities under various organizations such as the World Metezorologi- 
cal Organization, the World Health Organization, the United Nations 
Educational, Scientific, and Cultural Organization, and so on. On the 
whole the state of affairs in this area is very promising. 

The reverse is the case when we turn to the specific problem of inter- 
national legislation, in the strict sense of statutory action by less than 
unanimity, as distinguished from treaty-making and conference. The states 
are unwilling to confer such power on the General Assembly of the United 
Nations, for example, although some exceptional cases of such authority 
do exist elsewhere.*® Abstention from voting and simple silence in the 
face of a chairman’s ‘‘No objectior.? Adopted!’ are also eating away 
the principle of unanimity. The chief obstacle is to be found in na- 
tionalistie opposition pure and simple, a second in the refusal of great 
Powers to be bound by majority rule in absence of representation and 
voting proportioned to population or some other similar standard,** and 
a third in the unwillingness of the smaller Powers to waive the principle 
of equality (as they have perforce waived it in the matter of assessments!). 
It is evidently hoped that the needs of the situation may still be met by 
multipartite conventions. 

Paradoxically the provision of enforcem2nt, or international police ac- 

45 F.A.O. Constitution, Art. 3; LL.O. Constitutior, Art. 17. The U.N. General Assem- 
bly itself may deal with some matters by majority vote (Charter, Art. 18); in spite of 
the conerete and limited character of these matters, this is technically ‘‘legislation’’; 
it has long existed in a similar form in a few independent intarnational organizations. 

One student has asserted that: ‘‘The abolition of the unanimity rule in the United 
Nations is categorical and complete. Virtually no trace of it remains in any of the 
principal or subsidiary organs of the United Nations or in the Constitutions of any of 
the Specialized Agencies.’’? S. Rosenne, *‘United Nations Treaty Practice,’’ in 86 
Hague Academy of International Law, Rezeuil des Cours (1954) 314 (Leyden, 1955). 
This seems somewhat of an exaggeration! 

4¢ Some progress has been made in breaking down the dogma of equality of voting 
power; see note 33 above, and C. O. Riches, Majority Rule in International Organization, 
Ch. X (Baltimore, 1940). See also the qualification of one-state-one-vote principle in 
the membership of delegations to the Gen2ral Conference of the I.L.O. (coupled with 
Arts. 4 and 17 of its Constitution) and the institution of ‘‘mrltiple voting’’ in the I.T.U. 

Diseussion of modifications in voting in the U.N. has already begun, AP, Washington, 
June 21, 1964. And when it was recently proposed to create a new international trade 
organization, the question of ‘‘voting arrangements’’ was specifieally held over ‘‘for 
further study by an expert group.’’ HT, June 15, 1964, p. 3. 
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tion,* which might be regarded as a more radical or advanzed step toward 
international government than legislation, has made some headway in 
recent years, chiefly under the auspices of the United Nations.*® Such 
action, or its legality under internazional law and treaty agreements, has 
inevitably been contested, but nevertheless gives every indication of con- 
tinuing and even expanding; perhaps it could be supported by the old 
and somewhat controversial international law right to use force short of 
war, available to states acting in concert, as well as individually. In 
any case the rules of international law concerning condu:2t of hostilities 
would apply.*® International police action thus far has remained rather 
fragmentary in character, but serious proposals for a general police force 
or standing army under the United Nations are being put forward, among 
conflicting opinions in favor and against such a step.°° Developments in 
one or two of the regional security organizations, notably the North At- 
lantic Treaty Organization, point in the same direction.™ 

The United Nations Organization has clearly developed further and more 
rapidly in its first twenty years than did the League of Nations. It is 
necessary, on the other hand, to insist upon the importance of the branches 
or varieties of international organization outside of this organization, and 
on the autonomous character of the Specialized Agencies (in action on 
substantive matters).°? All this is very clear and obviously very im- 
portant. It would, however, possibly be regarded as gratuitous to remind 
ourselves that, like the League of Nations, the United Nations as such may 
not last another thirty or fifty years, Incontrovertible as this may be. The 
problem of membership remains an arena for international politics now 


47 Reference is made here to military action. On non-military aspec2s of seeking com- 
pliance with international law, see 1964 Proceedings of the American Society of Interna- 
tional Law. 

48 Kashmir, Congo, Cyprus, Greece, Indonesia, Iran, Korea, Lebanon, New Guinea, 
Suez, Yemen. See brilliant summary in article, ‘Posse for Peace,’’ by J. J. Sisco in 
41 Foreign Service Journal 22 (1964). For enforcement action by O.A.S., see UPI, 
Washington, June 26 and July 26, 1964. 

49 Just what powers the U.N. forces can properly exercise in the field (arranging a 
truce, firing except in defense, arrest and Ceportation of persons, seizure of property?) 
remain to be determined. AP, Nicosia, July 17, and Leopoldville, July 21, 1964; AP, 
New York, Aug. 9, 1964. 

60 See articles by Sohn, 52 A.J.I.L. 229 (1958), and Halderman, 56 A.J.IL. 971 
(1962). The U.N. Military Staff Committee (Charter, Art. 47) has been idle in this 
matter through 500 meetings (AP, New York, Aug. 3, 1964). Great Britain put forward 
the idea of a conference on the subject of a U.N. police force some time ago, followed by 
Canada, which is sponsoring a preparatory corference on the subjeet. HT, Feb. 22, 
May 19, Oct. 22, 1964. The United States had already indicated a similar position and 
joined with other countries in agreeing to train U.N. troops, UPI, New York, Nov. 1, 
1964, A recent Gallup poll reported a strong majority of public opinion in the United 
States in favor of the general principle, AP, Princeton, May 29, 1964. Finally came a 
Russian proposal looking in the same direction, which is still under consideration, Reuters, 
Washington, July 8, 1964, and London, July 12; Newsweek, July 20, 1964. 

51 Raising the old questions of joint command (AP, Paris, June 4, 1964) and equip- 
ment. France recently broke away from NATO on this point, AP, Peris, June 9, 1964. 
On the U. S. proposed multilateral force, land and sea, under NATO (MLF), the dis- 
cussion continued throughout 1964. 62 Analyzed in Yearbook 387. 
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complicated by a proposal of the Secretary General to invite observers 
from non-member states.5* There is some tendency today perhaps to 
overload the organization, and one may be inclined to ask how the nations 
ever got along without it.°* Its other major problems consist of the 
question of legislative power and finances and the ‘‘veto’’ in the Security 
Council, in the main tied to the police or security problem." Nor, on the 
other side, must the phenomenal development of the post or réle of the 
Secretary General,®* and all the steady serviceable work of the Secretariat 
itself be forgotten. 

The conclusions to be drawn from this survey, itself a rather summary 
treatment, are few but of cardinal importance. Among all of the fifteen 
or more contemporary problems of international organization just re- 
viewed, some five or six stand out abcve the others. These include notably 
the reality and eomposition of the international community, in special 
reference to the underdeveloped countries and their needs; the East-West 
political schism which also involves these countries; the organization and 
practice of international adjudication, which itself turns in part on the 
present form and content of international law; th2 problem of war and 
peace and disarmament; international majority lezislation and the veto 
power; and international police action. Al of these problems arise both 
within the United Nations and also outside of that organization. Most 
of these half-dozen problems relate to action rather than to the structure 
of international organization, although some problems of organization 


63 Introduction to Annual Report on the Work oz the Organization, November, 1964. 
General Assembly, 19th Sess., Official Records, Supp. No. 1A (A/5801/Add. 1). 

64 At this point the U.N. approaches the level o ‘‘international territorial adminis- 
tration’? (not to mertion the ‘‘trusteeship’’ system); so for repeated demands for U.N. 
police forces and ‘‘observers’’ in Southeast Asia, Yemen, and elsewhere. HT, May 5 
and 12, and June 10, 1964. In press references the U.N. begins to be personified: ‘‘ The 
UN also favors’’; ‘*The UN is withdrawing its troops,’’? ete. AP, Geneva, March 22, 
1964; HT, June 29, 1964, p. 4. Also appeals have been put forward for U.N. interven- 
tion even in local problems, as in British Guiana and South Africa, UPI, London, July 6; 
Reuters, New York, June 15; and AP, New York, June 18, 1964; not to mention Cuba, 
HT, Jaly 11, 1964. U.N. action has also et times ecme to be preferred to direct negotia- 
tion, notably regarding Cuba and Cyprus. HT, July 11, 1964, p.4; AP, London, July 21, 
1964. 

55 For origins of the problem: AP, Moscow, April 1, 1964; HT, June 16, 1964, p. 4. 
However, as recognized in the Charter, Art. 19, the difficulties of some countries in paying 
their assessments are simply due to their economie conditions. The finance problem re- 
mained unsettled at the end of December, 1964. It is worthy of note that the Interna- 
tional Court of Justice has long since, by a 9-to-5 vote, ruled in support of the U.N. in 
the matter of the peace-keeping activities contributions of Members (Advisory Opinion, 
July 20, 1962, later accepted by the General Assembly by <= vote of 76 to 17, with 8 
abstentions). A new approach to the probiem is made by R. F. and H. J, Taubenfeld 
in ‘*Independent Revenue for the UN,’’ International Organization (Spring, 1964), 
p. 241. 

56 Mr. U Thant has been referred to as ‘‘the present head’’ of the U.N. (HT, April 24, 
1964, p. 12), as ‘‘ecommander in chief of the UN peace-keeping force on Cyprus”? (UPI, 
New York, March 18), and even as ‘‘the UN's bass’? (Newsweek, June 29). On the 
general problem, see R. W. Cox, ‘*The Executive Head: an Essay in the Comparative 
Study of Heads of International Organizations,’’ in the records of the International 
Political Science Association meeting cited in note 5. 
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proper arise acutely in all but the first two. The causes of these difficulties 
ean be summed up in one word: nationalism—an element, to repeat, 
different from the dogma of ‘‘sovereignty,’’ which- is used as a tool in 
internétional dialectic but is disregarded at will when that seems desirable. 
The remedy, without which the necessary organizational and procedural 
steps, especially providing for obligatory adjudication, majority legisla- 
tion, and enforcement action, must be unattainable, is 2orrespondingly 
easy to formulate: relaxation of nationalism and development of a stronger 
spirit of international unity. This will be extremely difficult and is 
rendered all the more difficult by the great inequalities in both power and 
‘fejvilization’’ existing among the nations.®’ All that is said today must 
be said with the reservation that current revolutionary developments in the 
use of nuclear energy and startling advances in medicine and education 
may so alter the premises of the problem that present opinions may prove 
totally inadequate. With this situation in mind, the future of world peace 
and human welfare as ministered to by international organizations may 
indeed look gloomy. Fear of nuclear annihilation and desperation over 
the miseries of life as lived by the bulk of humanity, together with the 
precocious current growth of ‘‘international machinery,’* may save hu- 
manity and the nations, but this can ecme about only by the exercise of 
wisdom and good will or, quite simply, manifestation of the spirit of con- 
ciliation among the nations, and this tc a degree somewhat greater than 
that to which they have been raanifested in the past fifty years. 
Pirman B. POTTER 


f 


REFLECTIONS ON THE SABBATINO CASE ' 


Few recent cases have enlisted as muzh discussion amorg international 
lawyers as the Sabbatino case in its progress through the United States 
District Court, the Court of Appeals, and finally the Supreme Court.? 
It is interesting to compare the opinion of the Court, which seemed to me 
correct but on a not wholly satisfactory international law basis, with the 
opinion of dissenting Justice White whcse exposition of international law 
was in some respects more adequate, thcugh he reached, I think, a wrong 
conclusion, 

The applicable principles of international law seem to me the following: 


(1) United States courts apply international law in suitable cases, in 
the absence of a statute or other rule of national law? which is so clearly 


57 Term employed in the Statute of the International Court of Justice, Art. 38, par. 1e. 
Relaxation of remaining elements of Communist or/and capitalist imperialism must also 
obviously be demanded. Indeed the over-all crucial problem in contemporary interna- 
tional organization lies precisely in the conflict: between the policy of peaceful co-existence 
and the policy of violent extermination (of the ather fellow). 

1 Banco Nacional de Cuba v. Sabbatino, 76 U. S. 398 (1964), 58 AJ.LL. 779 (1964). 
Subsequent references are to the report of the case in this JOURNAL. For lower court 
opinions, see 193 F. Supp. 395 (1961), 55 A.J.LL. 741 (1961); and 307 F. 2d 845 
(1962), 56 A.J.I.L. 1085 (1962). 

2 The Paquete Habana, 175 U. S. 677 (1899). 
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conflicting that the court cannot make a reconciliation by interpretation of 
the statute on the presumption that the legislature did not intend to vio- 
late international law. Justice White properly emphasized this point. 

(2) The principle of international law involved in this case is that which 
Justice White called ‘‘the deeply embedded postulate in international law 
of the territorial supremacy of the sovereign, a postulate that has been 
characterized as the touchstone of private and public international law.” 4 
This proposition is amply supported by traditional international law which, 
since the Peace of Westphalia, has placed the rights of states ahead of the 
rights of individuals as defined by any religion or political ideology 
(Curus Regio eius Religio),° by the basic principles of the United Nations 
Charter—‘‘the sovereign equality of all its members’’ and respect for the 
territorial integrity, political independence and domestic jurisdiction of 
states, and by the generally accepted basis of contemporary international 
relations—‘‘peaceful co-existence of states with different economic and 
social systems.’’? l 

(3) This principle implies that acts under the authority of a sovereign 
state and within its jurisdiction as defined by international law should be 
respected by foreign courts unless there is a rule of international law or 
treaty which in the particular circumstances provides a rule of decision or 
gives a foreign court discretion. As the majority opinion stated, non- 
observance of this implication, with the result that the acts involved were 
declared invalid, would ‘‘be likely to give offense to the expropriating 
country; since the concept of territorial sovereignty is so deep seated, 
any state may resent the refusal of the courts of another sovereign to 
accord validity to acts within its territorial borders.’?® The United Na- 
tions Charter prohibits even the United Nations from ‘‘intervening in 
matters which are essentially within the domestic jurisdiction of any 
state,” and, in the absence of a permissive rule of international law, a 
declaration by a state that an act within the jurisdiction of another state 


8 Murray v. the Charming Betsey, 2 Cranch 64 (1804); American Banana Oo. v. United 
Fruit Co., 213 U. 8. 347 (1909). 

458 A.J.I.L. 801 (1964). As early as 1688 Lord Chancellor Nottingham said in the 
House of Lords (Cottington’s Case, 2 Swanst. 326, note, cited in Hilton v. Guyot, 159 
U. S. 113 (1895)): ‘*It is against the law of nations not to give credit to the judgments 
and sentences of foreign countries till they he reversed by the law and according to the 
form of those countries wherein they were given; for what right hath one kingdom to 
reverse the judgments of another.’’ 

5 Quincy Wright, ‘‘ International Law and Ideologies,’’ 48 A.J.I.L. 616 (1954). 

6 U.N. Charter, Art. 2, pars. 1, 4, 7. ” 

7 Wright, note 5 above, and ‘‘Maintaining Peaceful Coexistence,’’ in Wright, Evans 
and Deutsch (eds.), Preventing World War III, p. 410 ff (New York, Simon and 
Schuster, 1962). The utility of this term as the minimum requirement of universal 
international law, without prejudice to co-operation among agreeing states, has been 
emphasized by James Brierly (The Outlook for International Law, 1944, p. 4) and 
Wolfgang Friedmann (The Changing Structure of International Law, 1964, pp. 15, 
58 ff., 297). It is unfortunate that recent ideological controversies have obscured its 
clear meaning (John Hazard, 59 A.J.I.L. 59 (1965)). 

858 A.J.I.L. 793 (1964). 
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:s invalid may be considered by the latter an intervention in its domestic 
affairs.® 

(4) The act of state doctrine is not absolute, as noted by Lauterpacht. 
Although he considered it ‘‘a eonsecuence of the equality and independence 
of states,” he recognized certain exceptions.-° Courts reed not enforce 
zhe criminal cr fiscal laws of other states, and the force to be given to 
“oreign judgments in civil actions im personam is a matter of private 
international law on which the prasztice of states may vary." 

The doctrine does not apply to ultra vires acts. Even sister States in 
she United States, in applying the ‘‘full faith and eredit’’ clause of the 
Constitution, may inquire whether the State azted within its jurisdiction.” 
A court may lack jurisdiction in actions in rem because in time of peace the 
property involved was seized on the high sea,?? because in time of war it 
was in neutral territory,** because it was in territory unlawfully occupied 
by an aggressor, or because it was confiscated beyond the competence of a 
lawful belligerent.*® Furthermore, problems of the scope of jurisdiction. 
often depend on recognition of a foreign state or government, or a terri- 
torial change, and such recognition is usually considered a ‘‘political 
question’’ on which a national court as a matter of constitutional law must 
Yollow the political branch of its own government. In the absence of a 
political decision, however, a court may itself determine whether a foreign 
act is ultra vires. 

The subordination of national eourts to the political authority of their 
own governments in matters affecting foreign relations may make it im- 
possible for a national court to apply the act of state doctrine if these 
authorities intervene in an extraordinary situation such as in the Bernstein 
case. 

The respect which international law normally requires a state to observe 
for a proper exercise of its jurisdiction by a foreign state, should be dis- 
tinguished from the respect which that law requires siates to observe 
toward a foreign state itself, its public property and its public agents. 


9 The Lotus (France v. Turkey), P.C.I.J. 1927, Ser. A, No. 10, p. 19; 2 Hudson, World 
Court Peports 20, 35. 

10 L, Oppenheim, International Law (8th ed., Lauterpacht), sec. 115 aa. See also 
Ben A, Wortley, ‘‘Indonesian Nationalization Measures,’’ 55 A.J.LL. 680 (1961) ; 
H. W. Baade, ‘‘The Validity of Foreign Confiscations,’’ 56 «bid. 504 (1962). 

11 Hilton v. Guyot, 159 U. S. 113 (1895), and note 10 above. 

12 U. S. Constitution, Art. IV, sec. 1; Williams v. North Carolina, 325 U. S. 226 (1945). 

18 Hudson v. Guestier, 6 Cranch 281 (1810); Rose v. Himely, 4 Cranch 241 (1808). 

14 The Flad Oyen, 1 C. Rob. 185 (1799) ; The Appam, 243 U. S. 124 (1917), 11 A.J.. L) 
443 (1917). i 

15 Dezlaration regarding forced transfers of property in enemy controlled territory, 8 
Dept. of State Bulletin 21 (1943) ; Anderson v. N. V. Transandine Hendel Maatschappij, 
£89 N.Y. 9 (1942), 28 N.Y. S. 2d 547; 36 A.J.I.L. 701 (1942). 

16 State of the Netherlands v. Federal Reserve Bank of New York, 201 F. 2d 455 
(1953) ; 47 A.J.L.L. 496 (1953). 

17 Bernstein v. N. V. Nederlandsche-Amerikaansche Stoomvaart Maatschappij, 173 F. 
£4 71 (1949), 44 AJ.I.L. 182 (1950); and 210 F. 2d 375 (1954), 48 4.0.1.1. 499 (1954). 
The Supreme Court took a somewhai dim view of the Bernstein letter in Sabbatino. See 
Richard Falk, ‘‘The Complexity of Sabbatino,’’ 58 A.J.I.L. 937 ff. (1964). 
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The rules of international law concerning the latter immunities rest on the 
principle that one state cannot exercise jurisdiction over another, or over. 
another state’s agents, in such a manner as to interfere with their exercise 
of legitimate functions. Sometimes the act of state doctrine has been 
referred to in connection with such immunities as in the cases of The 
Lixchange, The Cristina and The Pesaro® In such cases the issue con- 
cerns a sovereign immunity which should be respected even if the foreign 
sovereign gained possession of property by illegal methods, exercised be- 
yond its jurisdiction. So also the immunity of diplomatic officers and of 
consular officers for acts within the scope of their official functions does not 
illustrate the act of state doctrine. Military officers have no right to em- 
ploy force outside the jurisdiction of their state, except in pursuance of an 
express agreement. defining the status of such forces, in a defensive neces- 
sity, as in The Caroline case, or during a state of war. Consequently any 
immunity of such officers depends on the interpretation of such agreement 
or necessity, or upon the fact that the use of force was within the jurisdic- 
tion of the state in whose behalf it was exercised, as in Underhill v. 
Hernandez, thus resembling the act of state doctrine? A military officer 
using force outside his state’s jurisdiction even with the authority of his 
own state clearly enjoys no immunity.”° 

While the act of state doctrine is not absolute, there seems little doubt 
that international law requires national courts to recognize titles to property 
established by an act of executive or judicial authority of another state 
within its own jurisdiction as established by international law. According 
to Justice Gray in Hilton v. Guyot: 


A judgment in rem, adjudicating a title to a ship or other movable 
property within the custody of the court, is treated as valid every- 
where. As said by Chief Justice Marshall: ‘‘the sentence of a compe- 
tent court, proceeding in rem, is conclusive with respect to the thing 
itself, and operates as an absolute change of the property. By such 
sentence the right of the former owner is lost, and a complete title 
given to the person who claims under the decree. No.court of co- 
ordinate jurisdiction can examine the sentence. The question, there- 
fore, respecting its conformity to general or municipal law can never 
arise, for no coordinate tribunal is capable of making the inquiry”? 
(Williams v. Armroyd, 7 Cranch 428, 482). The most common illus- 
tration of this are decrees of courts cf admiralty and prize, which 
proceed upon principles of internationel law. But the same rule ap- 
plies in judgments wm rem under municipal law.” 


(5) States are obliged to make reparation to other states if their acts of 
state, legislative, executive or judicial, even within their jurisdiction, deny 
justice to a national of a complaining state after he has exhausted local 
remedies. This proposition has been recognized in numerous arbitral 
awards, although, as pointed out by the ma‘ority opinion and as indicated 


18 The Schooner Exchange v. McFaddon, 7 Cranch 186 (1£12); Berizzi Bros, v. The 
Pesaro, 271 U, S. 562 (1926); The Cristina, [1938] A.C. 485. 

19 Underhill v. Hernandez, 168 U. S. 250 (1897). 

20 Horn v. Mitchell, 232 Ped. 819, 824 (1916). 

21 Hilton v. Guyot, 159 U. S. 113 (1895). 
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by the debates in the U.N. International Law Commission cn responsibility 
of states for injuries to aliens, there are widely different opinions on what 
constitutes a denial of justice, particularly in regard to nationalizations of 
property.”* 

These principles were stated by the Supreme Court in Underhill v. 
Hernandez, quoted with approval by the majority in Sabbatino: 


Every sovereign State is bound to respect the independence of 
every sovereign State, and the courts of one country will not sit in 
judgment on the acts of the government of another done within its 
own territory. Redress of grievances by reason of such acts must be 
obtained through the means open to be availed of by sovereign powers 
as between themselves,*’ 


The same principles were clearly stated by the United States Court of 
Claims, acting as an international tribunal in considering claims of United 
States citizens arising from French condemnations of American vessels 
from 1791 to 1800, for the settlement of which on principles of international 
law the United States had assumed responsibility by the Treaty of 1800: 


The decision of the English court [Baring v. Royal Exchange As- 
surance Co., 5 Hast 99], then, goes to this extent, that in an action 
between individuals the decree of the French court which had juris- 
diction is final; so would it also be final as to the vessel, and the 
purchaser at the confiscation sale could rest upon the decree as good 
title against all the world. 

But all this does not affect the position af the United States Govern- 
ment against the Government cf France. 

Lord Hllenborough says that no matter how iniquitous the construc- 
tion given the treaty by the French court, he, as a judge, is bound to 
follow it. But so is not the Gcvernment of the United States. That 
Government could have objected either that the court was corrupt, or 
that there existed no treaty, or that there had been manifest error in 
construing it. All such questions may be outside the right of a court 
to consider, but they are within the right and form part of the duty 
of the political branch of the Government. If the French court, 
acting within its jurisdiction, construed the treaty iniquitously, the 
courts might not have power to remedy the wrong, buz the owner had 
a right to appeal to his Government for redress, and that Government, 
when convinced of the justice of his complaint, was bound to endeavor 
to redress it. 

The decree is an estoppel on the courts, but it is no estoppel on 
the Government; in fact, the right to diolomatic interference arises 
only after the decree is rendered. Of course, precedents for cases 
of this kind are not to be found in the reports of courts, for no such 


22 U.N. International Law Commission, discussion of state responsibility, 57 A.J.1.1. 
255 (1963), 58 ibid. 318, 323 (1964); Louis B. Sohn and R. R. Baxter, ‘‘ International 
Responsibility of States for Injuries to the Economic Interests of Aliens,’’ 55 ibid. 545, 
559, 569 ff. (1961) ; Martin Domke, ‘‘ Foreign Nationalizations,’’ 55 ibid. 585 ff. (1961) ; 
S. N. Guha Roy, ‘‘Is the Law of Responsibility of States for Injuries to Aliens a Part 
of Universal International Law?’’ ibid. 863 ff.; Wolfgang Friedmann, The Changing 
Structure of International Law 318 ff. (New York, Calumbia University Press, 1964) ; 
opinions of Lord McNair, Henri Rolin, and Alfred Verdross, on Indonesian nationaliza- 
tion of Dutch properties (1958), in 6 Netherlands International Law Review 218 ff, 
(Extra issue, 1959) ; note 33 below. 

28 Note 19 above, and Sabbatino, 58 A.J.I.L. 785 (1964). 
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case can, in the nature of things, come before a court unless by virtue 
of a special and peculiar statute, such as that under which we now act; 
but diplomatic history is full of them.*4 


The majority opinion in Sabbatino, somewhat inconsistently with its 
statement quoted under (3) above, said: 


We do not believe this doctrine [act of state] is compelled either 
by the inherent nature of sovereign authority, as some of the earlier 
decisions seem to imply, see Underhill, supra; American Banana Co. 
v. United Fruit Co., 213 U. S. 347; Oetjen, supra, at 303, or by some 
principle of international law. If a transaction takes place in one 
jurisdiction and the forum is in another, the forum does not by dis- 
missing an action or by applying its own law purport to divest the 
first jurisdiction of its territorial sovereignty; it merely declines to 
adjudicate or makes applicable its own law to parties or property 
before it.?5 


While, of course, refusal to follow the act of state doctrine does not divest 
the foreign state of its territorial sovereignty, it seeras to me that it does 
curtail its independence in exercising its jurisdiction and manifests a lack 
of respect for its jurisdiction, if not an intervention in its jurisdiction, by 
other states. 

The refusal to enforce the penal Jaws of another state seems to me a 
different situation. Enforcement of foreign criminal law would involve 
more than respect. It would involve active co-operation, which interna- 
tional law does not require, although, by the practice of extradition, states 
normally do co-operate in the administration of the criminal justice of other 
states. Furthermore, the usual application of the non bis in idem (double 
jeopardy) rule, by which states refrain from exercising criminal jurisdiction 
in cases which have been dealt with by other sovereign states, manifests the 
normal inclination of states to respect one another’s criminal jurisdiction.”® 
Similarly, the frequent entry into agreements to avoid double taxation 
manifests an inclination to respect the financial powers of other states. 

Instead of relying on international law for applying the act of state 
doctrine in the present case, the Supreme Court recognized the fifth of the 
above propositions, but held that the protection of nationals against denials 
of justice by other states is an executive function. On the principle of 
separation of powers and ‘‘political questions” the Court ought not to act 
in a way which might embarrass the Executive and in this case the Exec- 
utive had urged application of the act of state doctrine. This ground of 
expediency makes it possible for the Court to be guided by the Executive 
and to apply, or not to apply, the act of state doctrine as the latter directs, 
but it subjects the Court to the criticism that it is a political agency. Fur- 
thermore, it is difficult to see how the Executive would be embarrassed by 
application of the act of state doctrine as a rule of international law (except 
possibly in an extreme ease such as Bernstein) unless the two states are 


24 Cushing, Administrator v. U. S., 22 Ct. Claims 1 (1886). 

25 Sabbatino, 58 A.J.LL. 788 (1964). 

28 Harvard Research draft conventions on Extradition, Art. 9, and on Jurisdiction with 
Respect to Crime, Art. 18; 29 A.J.LL. Supp. 144 f., 602 i. (1935). 
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parties to a treaty explicitly guaranteeing each other’s nationals against 
expropriation, or recognizing and precisely defining freedom from expro- 
priation as a human right. No such treaties were involved in Sabbatino. 
They would be under the Rome Convention of the Council of Europe, and 
the national courts of states bound by this convention should maintain 
human rights as against acts of other member states. The existence of the 
Commission and Court of Human Rights under the Council of Europe 
assures correction, if such action by a national court fails to mterpret the 
convention properly. 

The critics of the majority opinion in Sabbatino ** seem to regard the rule 
of international law to be applied by the Court as number (5) above, rather 
than number (3). They fail to distinguish between rules of international 
law defining a state’s jurisdiction and those limiting its exercise of juris- 
diction. A court is, as suggested under (4) above, free to examine on the 
basis of international law whether an aet of a foreign state is ulira vires. 
If it finds that it is, it should hold that g violation of private rights flowing 
from such an ultra vires act is of no effect. On the other hand, foreign 
courts must assume that acts in exercise of the jurisdiction which interna- 
tional law accords to a foreign state aze valid, subject to the exceptions 
mentioned in (4) above. 

There are legal difficulties in the effort of a national court to apply the 
fifth principle which concerns primarily a controversy between two states, 
although interests of private individuals are involved. For a national court 
of the plaintiff state to apply this prinziple, apart from the danger men- 
tioned by the majority opinion in Sabbatino as well as by John Locke, that 
no one is likely to be a good judge in his own ease, there is the difficulty that 
the parties before it are not likely to be the parties whose rights and duties 
are involved in the fifth principle. Whi_e in Sabbatino the plaintiff (Banco 
Nacional) was deemed to be Cuba (somewhat contrary to the principle that 
a corporation, even though acting as an agent of a state should be deemed 
to have an independent jural personality)? and the defendant was a rep- 
resentative of the original owner who had suffered from the Cuban act of 
state, often the defendant would be an individual whose title to property 
rested on the foreign act of state and she plaintiff would be the original 
owner of the property. The state which had, in international law, been 
Injured by the act of state because of injury to its national, would not 
usually be a party at all, though it is true the court may get information 
from it, as it did in Sabbatino, indicating whether it has espoused the cause 
of its national whose property has been expropriated. But even if directly 
or indirectly the two parties in the international litigation are represented 
in the national litigation, if the national court is to apply the principle of 
international law referred to in (5`\ above, it should answer the following 
questions: _ 


27 White, J., dissenting in Sabbatino, and John R. Stevenson, ‘‘The State Department 
and Sabbatino,’’ 58 A.J.I.L. 707 f.. 795 f. (1934). 

28 Harvard Research draft convention on Competences of Courts in regard to Foreign 
States, Art. 26; 26 A.J... Supp. 616 ff. (1932). 


1965] EDITORIAL COMMENT dll 


(a) Was the injured individual a national of the state that claims to have 
been injured as a result of an injury to its national? In Sabbatino the 
injured party was a Cuban corporaticn the majority of whose stockholders 
were American. As Cuba considered the corporation American, probably 
this question could easily be answered in the affirmative, but issues such as 
that in the Nottebohm case ?® may arise, making the issue of nationality 
difficult to determine. 

(b) Has the individual exhausted all local remedies? This may be diffi- 
cult to determine. The International Court of Justice refused Judgment in 
the Interhandel case on the ground that this allegedly Swiss Corporation 
had not exhausted remedies available to it in the United States.°° An ar- 
ticle in this JOURNAL for April, 1964, indicates the importance of this rule, 
protecting a state’s jurisdiction from foreign intervention: 


... The rule has its roots in the general proposition that an alien 
entering a country submits himself voluntarily to the legal regime 
prevailing in that state. It demands in effect that he who brings his 
physical presence or property within the territorial confines of a for- 
eign state should be regarded as having assimilated himself into the 
state to the extent that the alien is obliged to present his complaints 
against that state to its courts, as are its own nationals, rather than 
take them back to his own government for international adjustment. 
That the receiving state should demand this is no more than a normal 
manifestation of a constant human tendency to dislike and resist out- 
side intrusion in private affairs, a tendency felt by groups as well as 
individuals, exemplified in numerous institutions and phenomena of 
social and political activity, and often displayed in the political arena 
beneath the banner of that ‘‘illusive conception,’’ sovereignty. .. .* 


(c) Was the individual actually injured by the act of state and how 
much? This problem has often proved complicated as indicated by Miss 
Whiteman’s three volumes on Damages in International Law. 

(d) Did the injury result from a denial of justice by the act of state? 
The District Court and the Court of Appeals, though claiming to be apply- 
ing international law in Sabbatino, dealt only with this last question and 
found that a nationalization of property which was retaliatory, discrimina- 
tory and uncompensated was a denial of justice under international law, a 
proposition which would require a great deal of examination in a world 
where nearly two thirds of the states (those from Latin America, Asia, 
Africa and the Communist world) believe that international law does not 
now support the strict rule in regard to purposes of, and compensations for, 
nationalizations of property which have been in the past supported by the 
eapital-exporting states. This strict rule has been supported by arbitral 
tribunals, constituted while such states were the dominant influence in the 


22 Nottebohm Case (Liechtenstein v. Guatemala), [1955], I.C.J. Rep. 4; 49 A.J.L.L. 393 
(1955); Josef L. Kunz, ‘The Nottebohm Judgment,” 54 ibid. 586, 549 (1960). 

30 The Interhandel Case (Switzerland v. U.8.), [1959], I.C.J. Rep. 6; 53 AJ.I.L. 671, 
682 ff. (1959). 

31 David R. Mummery, ‘‘The Content of the Duty to Exhaust Local Judicial Rem- 
edies,’’ 58 A.J.I.L. 390 (1964), and 1964 Proceedings, American Society of International 
Law 107 £. 
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world, but the debates in the International Law Commission and in the 
General Assembly of the United Nations suggest that international law on 
this subject may be in process of change. As suggested by the majority 
in Sabbatino, the assumption that the Court’s examination of the justice of 
£ foreign act of state in this field would contribute to ‘‘an acceptable body 
cf law concerning state responsibility for expropriations’’ rests upon ‘‘the 
sanguine presupposition that the decisions of the courts of tae world’s major 
capital exporting country and principal exponent of the free enterprise 
system would be accepted as disinterested expressions of sound legal prin- 
ciple by those adhering to widely different ideologies.’’ 33 

If one goes over the cases, it appears that the most frequent failure to 
epply the act of state doctrine is in cases in which the victim is a national of 
the forum state and there is no question of respecting a sovareign immunity 
cf the state whose act is in question. Thus the Supreme Court of the United 
States in Hilton v. Guyot ** found a way to avoid application of a French 
judgment, thus permitting it to examine the claim of an American citizen. 
Dutch courts differed from German courts in refusing to respect the acts of 
Indonesia in taking over Dutch property. <A British court refused to 
respect the Iranian take-over of the Anglo-Iranian Oil Company, while 
Italian and Japanese courts applied the act of state doctrine.** The British 
Court of Chancery, though holding that international law did not permit 
British courts generally to refuse to recognize uncompensated expropria- 
tions by a foreign state, considered that the decision of the Aden Court in 
ihe Rose Mary was justifiable because British public policy did not permit 
recognition of foreign discriminatory expropriations so far as they applied 
to British nationals.** 

On the other hand the act of state doctrine is almost universally applied 
when the victim is a national of the expropriating state, as in Salimoff, 
Banco de Espana, and Oetjen?* and it is usually applied when he is a na- 
tional of a third state.” 

Non-application of the doctrine appears therefore to be motivated by a 
Cesire to protect the property interests of nationals of the forum state. 


32 Note 22 above. 83 Sabbatino, 58 A.J.I.L. 795 (1964). 

84 Note 11 above. 

85 Martin Domke, ‘‘ Indonesian Nationa-ization Measures before Foreign Courts,’’ 54 
4S LL. 305 ff. (1960); Hans W. Baade, ‘‘ Indonesian Nationalization Measures before 
Foreign Courts—a Reply,’’ ibid. 801 ff. 

36 Baade, loc. cit, 833; William H. Reeves, ‘‘Act of State Doctrine and the Rule of 
Law—a Reply,” 54 A.J.LL. 141, 147 (1969). 

37 Re Helbert Wage & Co. Ltd., [1956] 1 All E. R. 129, 189 (Ch.), 50 A.J.LL. 683 
(1956) ; Baade, loc, cit. 834, 

88 Salimoff v. Standard Oil Co., 262 N.Y. 220 (1983); Banco de Espana v. Federal 
Eeserve Bank of N. Y., 114 F. 2d 438 (1940); Oetjen v. Central Leather Co., 246 U. S. 
£97 (1918). Property of American nationals was involved in Rieaud v. American 
Metal Co., 246 U. 8. 304 (1918). See Baade, loc. cit. 832. 

39 According to Baade, most, but not all, writers support the proposition ‘‘that ex- 
Fropriations of the property of nationals of third states will not be refused recognition 
either on the basis of public international law or on the basis of private international 
law.?? Loc. cit. 8384, 
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If enforcement of a ‘‘human right” to property were the motive for re- 
fusal to apply the doctrine, the nationality of the victim should be irrel- 
evant. This motive seems to have figured in the resolution of the New York 
City Bar Association, which wanted national courts to ignore the doctrme 
on grounds not only of international law but also cf the constitutional law 
of the expropriating state and of the public policy of the forum.*° The 
position of the lower courts in Sabbatino and of several comments upon it 
was similar. The Bernstein exception opened the way for United States 
courts to protect human rights violated by the Nazis, even though the victim 
was not a United States citizen.** In practice, however, an interest in 
‘human rights” seems not to have been an important reason for refusing 
to apply the act of state doctrine. 

To summarize, commentators and courts seem to fall into five classes on 
the act of state issue. 

First are those who hold that, in the absence of an explicit treaty, public 
international law generally requires national courts to respect acts of official 
agencies of a foreign state within the latter’s jurisdiction as defined by 
international law, even if these acts are deemed unjust according to stand- 
ards of international law, of the publie policy of the forum, or of the foreign 
state’s own constitution.** 

A second group holds that the issue is one of private international law 
and that, unless under special treaty obligation, a national court can apply 
its own system in this field in respect to foreign acts of state. The issue is, 
therefore, one of municipal law.** 

A third group holds that the issue is political, and national courts should 
follow the prescriptions of the political organs of their own governments in 
the matter, thus holding that the issue is one of the public law of the forum, 
distributing functions to the judiciary, the executive, and the legislature.*® 


40 James N. Hyde, ‘‘The Act of State Doetrine and the Rule of Law,’’? 53 A.J.LL. 635 
(1959). 

41 Notes 1 and 27 above. 42 Note 17 above. 

48 See notes 18, 24; Reeves, loc. cit. 41, note 36 above; Michael Cardozo, 1964 Proceed- — 
ings, Am. Soc. of Int. Law 50, 53, and note 45 below; Archibald King, ‘‘Sitting in 
Judgment on the Acts of Another Government,’’ 42 A.J.LL. 811, 822 ff. (1948). Richard 
Falk (loc. cit. note 17 above) recognizes some exceptions, and approves the flexibility of 
the Supreme Court’s opinion in Sabbatino, but regrets the Court’s emphasis upon its 
subordination to the policy of the Department of State. In the Interhandel case (note 
30 above) the United States denied the jurisdiction not only of the Swiss court but also 
of the International Court of Justice to question its confiscatory act of state. Clearly an 
international court is not go limited. In the Tinoco Arbitration (Great Britain v. Costa 
Rica), 18 A.J.I.L. 147 (1924), the arbitrator (Chief Justice Taft), while holding Costa 
Rica generally bound by the acts of the de facto Tinoco government, held it was not 
responsible when these acts violated the Costa Rican Constitution in force during the 
Tinoco regime. 

44 See Lauterpacht and Baade (notes 10 and 35 above). 

45 Sabbatino, note 25 above. Michael Cardozo, while generally urging ‘‘ Judicial 
Deference to State Department Suggestions’? (48 Cornell Law Quarterly 461 (1963)), 
believes that American courts should follow the act of state doctrine unless there is 
‘clear evidence of a different executive policy (p. 478). The amendment to the U. S. 
Foreign Assistance Act of 1964 (Oct. 7, 1964, 78 Stat. 1009, below, p. 380), declares, 
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A fourth group holds that public international law permits national 
courts to examine foreign acts of state, and to apply or not to apply them, 
according to their view of the essential justice of the act as determined by 
standards of international law, human rights, or the public policy of the 
forum.** . 

Finally there are those who adhere to the first group generally, but apply 
the opinion of the fourth group when a national of the forum state is the 
vietim.* 

The present writer inclines to the first of these views, subject to the ex- 
ceptions stated in (4) above. Failure to apply the act of state doctrine, 
except when international law or treaty provides a clear rule of decision or 
cives discretion to the forum, manifests a lack of respect for the jurisdiction 
of another state and, in addition to the legal difficulties mentioned above, 
results in many practical difficulties amorg which are the following: * 

It results in a national court assuming competence to criticize the inter- 
pretation by a foreign state of international law or even of its own con- 
stitution. The first would seem to be within the sole competence of an 
international court or of diplomatic negotiation, and the second within the 
competence of the highest court of the foreign state. In any case the result 
is likely to be uncertainty of the title to goods in international trade and 
variation in the validity of a title in diff2rent states. National courts will 
decide differently if they are free to app_y their own standards of interna- 
tional law, of conflict of laws, of human rights, of publie policy, or of sub- 
jective justice. Application by national courts of what each considers an 
international law standard cannot be expected to produce uniform results 
in a matter so controversial as the propriety of an act of state nationalizing 
property.‘ 

Refusal by national courts to apply th2 act of state doctrine cannot pro- 
vide a remedy for any but a small proportion of unjust acts of a foreign 
state, and may hamper efforts of the foreign office or international agencies 
to effect more substantial remedies, Furthermore, such refusal is almost 
certain to hamper the development of a zenerally accepted standard of in- 
ternational law concerning denial of justice or human rights because it will 
commit states to a multiplicity of standards asserted by their respective 
national courts. 

Finally, such refusal, in manifesting d:srespezt for a foreign state’s exer- 


on the other hand, that, unless the President intervenes, the courts should decline to 
observe the act of state doctrine in regard to foreign confiseations from Jan. 1, 1959, 
to Jan. 1, 1966. 

46 The an courts in Sabbatino, White, J. dissenting in Sabbatino, Domke, Stevenson, 
Hyde, New York City Bar Association (notes 1, 27, 35, 40 above), John G. Laylin and 
Myres S. McDougal, 1964 Proceedings, Americar. Society of International Law 33 ff., 57. 
Baade, who regards the matter as one of private international law, kelieves that in the 
absence of an explicit treaty, there is no standard of international law concerning the 
validity of expropriations. The only obligatior. is that of adequate compensation (loc. 
cit. note 35 above, p. 830). . 

47 British Court of Chancery, note 37 above. 

48 Reeves, loc. cit. note 36 above. 

49 See note 33 above, and Reeves, loc. cit. 146 ff, 
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cise of the jurisdiction which international law accords it, tends to con- 
tribute to international tension or even hostilities, as did refusal of courts 
or other agencies of the injured countries to respect Iran’s nationalization 
of the Anglo-Iranian Oil Company (1953), Egypt’s nationalization of the 
International Suez Canal Company (1956), Indonesia’s nationalization of 
Dutch properties (1958), and Cuba’s nationalization of American prop- 
erties (1960). The fact that refusal to respect foreign acts of state has 
contributed to international conflict nullifies the argument that acts of state 
are ‘‘mere acts of internal legislation not addressed to foreign powers’’ and 
so may safely be ignored by foreign courts. 

Application of the act of state doctrine, within the limits stated, seems 
essential for the peaceful co-existence of states with different social and 
economic systems, deemed, on both sides of the Iron Curtain and by the 
United Nations Charter, to be the basic principle of contemporary interna- 
tional law." Until a code of ‘‘human rights” defining the property and 
other rights of individuals has been generally accepted, national courts 
should continue, as they usually have in the past, to follow the act of state 
doctrine, and to leave examination of denials of justice to diplomacy or 
international adjudication. 

Quincy WRIGHT 


THE ORGANIZATION OF AMERICAN STATES: 
THE TRANSITION FROM AN UNWRITTEN TO A WRITTEN CONSTITUTION 


The Organization of American States, celebrating this year its 75th an- 
niversary, is a unique example of a political institution which, in all but 
- a technical sense, antedates its constituent document. As a formal legal 
body, functioning in accordance with a Charter which defines its principles 
and the agencies by which it undertakes to pursue its objectives, it is ac- 
tually but seventeen years old. But the signing of the Charter at the 
Conference at Bogotá in 1948 did not create the organization as a working 
body; rather it gave to the existing Union of American Republics a more 
precise juridical character; it defined in more specific form the powers 
and functions of an established institution; in a sense it amended the 
unwritten constitution of an organization that had been growing over the 
years and had now come of age. 

The Act of Congress of 1888 authorizing the President to call a Con- 
ference of American States and the invitation issued by Secretary Bayard 
the following year contemplated nothing other than the development of 
commerce and the promotion of some plan of arbitration. The Conference 
was duly called, and on April 14, 1890, now known as Pan American Day, 
a committee report was signed creating a permanent association for ‘‘the 


50 Baade, loc, cit. 807, note 35 above. fee also notes 4, 8, 9, above, and Reeves, loc. cit. 
154 f. 

51 Falk (loc. cit. $48, 951, note 17 above) points out that im the decentralized state of 
international society, ‘‘ vertical’’ controls of states are weak and consequently ‘‘ horizon- 
tal’? forces of international order must be recognized, implying ‘‘dependence of interna- 
tional society upon patterns of mutual respect for territorial iaw.’’ 
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prompt collection and distribution of commercial information,” bearing 
the impressive name of The International Unicn of American Republics. 

The Plan of Arbitration reeommended by the Conference set a standard 
for the multilateral treaties that were to mark the opening years of the 
twentieth century and might of itself have justified the Conference if 
unhappily the provision for ratification within a year had not defeated its 
adoption. Two other proposals of the agenda of the Conference in the 
field of commercial relations might in like manner have justified the Con- 
ference had it been found possible to put them into effect. But the plan 
of a customs union was found to be attended with ‘‘insuperable difficul- 
ties,” and the uniform system of weights and measures calling for the 
adoption of the metric decimal system never got beyond the stage of a 
recommendation. . 

But in spite of the limited objective of the Union of American Republics 
it was impossible for successive conferences to meet without taking up 
the problems confronting the community: the status of alens, pecuniary 
claims, the navigation of rivers, removal of obstacles to trade, and again 
and again the arbitration of disputes. By 1910 the Commercial Bureau 
established in 1890 came to be called the Pan American Union and was 
popularly taken to be the Union itself. Problems of international law soon 
became leading items on the agenda of conferences. At the Havana Con- 
ference of 1928 the codification of international law was in the forefront 
and seven separate conventions were adopted, together with a Code of 
Private International Law bearing the name of the distinguished Cuban 
jurist, Antonio Sanchez de Bustamante y Sirvén. 

The time had now come to face the problem of non-intervention which 
had become more acute with each decade since the assumption by President 
Theodore Roosevelt of what he described as ‘‘an international police 
power.’’ Obviously the decisions taken în pursuance of it were unilateral, 
not international; and the fact that the United States had insisted that 
nothing in the Covenant of the League of Nations was to be deemed to 
affect the validity of the Monroe Doctrine seemed to a number of Latin 
American States to be a claim to a privileged position which even the col- 
lective action of the League could not block. The opposition to inter- 
ventior was forcibly pressed at Havana in 1928, but to no effect; and the 
condemnation of intervention at Montevideo in 1983 met with only a 
qualified acceptance by the United States. Finally the constructive de- 
cision was taken in 1986: the United States would abandon the assumption 
of an International police power if the American States as a body would 
accept collective responsibility in the event of a threat to the peace. The 
Buenos Aires treaty was phrased in the vaguest terms, and no obligation 
was imposed except that of consultation; but the principle of equality was 
there, and the treaty came to be described as a ‘‘continentalization’’ of 
the Monroe Doctrine. 

Two years later, with the clouds of war gathering in Europe, the Ameri- 
can States met again in conference at Lima, Peru, in 1938, and gave con- 
erete form to the principle of consultation by specifying that it should 
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consist of meetings of the Foreign Ministers of the American States. 
This time there was no treaty, meraly a declaration, but it reflected the 
need for an organization more respansive to the crisis ahead. Again two 
years later, in 1940, at Havana, with the war in progress and.a threat to 
the peace of America actually confronting the American States, a resolu- 
tion was adopted to the effect that an attack upon one would be con- 
sidered as an attack upon all. Here was a definite commitment of collec- 
tive security, not a mere agreement to consult, but a formal pledge of 
mutual defense. 

As the war drew to a close and the defeat of the Axis Powers appeared 
to be assured, plans were being prepared in Washington to give effect to 
the Atlantic Charter and the Declaration of United Nations. The Pan 
American system was, so it appeared, being by-passed in favor of a new 
universal world order. Latin Americans took alarm; and a special con- 
ference was called which met at Mexico City two months in advance of 
the conference at San Francisco. The Dumbarton Oaks Proposals had 
recognized the existence of regional arrangements in the new order; but 
what if, in a case involving Latin America, the Security Council should 
fail to take action by reason of the veto to be given to the permanent 
members of the Council? As a result, Article 51 of the Charter justified 
the right of self-defense, individual and collective, until such time as the 
Security Council might be able to maintain the peace, thus protecting the 
action of the regional group and at the same time recognizing the dominant 
authority of the Security Council. 

The stage was now set for putting into effect the decisions taken at 
Mexico City looking to the reorganization of the inter-American. system. 
Obviously the first step was to reduce to treaty form the regional security 
resolutions. This was done by the adoption of the Inter-American Treaty 
of Reciprocal Assistance, signed at Rio de Janeiro in 1947. The treaty 
distinguishes between armed attacks and acts of aggression short of an 
armed attack. In the case of the former the obligation of mutual assistance 
is immediate and definite, individual and collective; in the case of the 
latter the obligation is dependent upon consultation as to the danger to 
the peace involved and the measures that might appear to be adequate to 
meet it. Here an interesting development has taken place. Article 6 of 
the treaty calls for an immediate meeting of the Organ of Consultation 
if a case arises under the treaty. Eut in view of the time it would take 
to hold the meeting of Foreign Ministers, the Council of the Organization 
is authorized to act provisionally as Organ of Consultation. Suppose, 
then, that in so acting the Council is able to bring the parties together and 
find a solution for the situation. Well and good! The Meeting of Foreign 
Ministers may now be called off. Under these circumstances the Council 
has on a number of occasions called for a Meeting of Consultation, but 
without fixing place or date; and then called off the meeting when there 
was no longer need of it. Thus far no complaints have been heard from 
the Foreign Ministers for alerting them and then telling them they can 
stay home; and a new emergency committee has been created. 
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The effect of the Rio Treaty was to lay the cornerstone of the new edifice. 
A year later a conference met at Bogota and adopted the Charter of the 
Organization of American States. Elaborate as are the provisions of the 
Caarter, it may be looked upon not as an original document but rather as 
tke embodiment in treaty form of the principles that had developed over 
tke years, now given more specific definition, and accompanied by new 
organs of collaboration with new administrative functions. But if in a 
technical sense the Organization was the successor of the Union of American 
Republics, the succession was obviously not to the Union of 1890 but rather 
tc the Union as it had developed over the years in what might be called 
unwritten constitutional form. 

Foremost among the functions of the new organization in the field of 
regional law is the maintenance of the peace and security of the continent. 
T> this end the Charter first provides for the adoption of a special treaty 
establishing procedures of pacific settlement, ‘‘so that no dispute between 
American States shall fail of definitive settlement within a reasonable 
period.” But here there has been complete failure. The Pact of Bogota, 
drafted in the high hope of covering all disputes of whatever kind, has 
`` been ratified by only nine states; and efforts made to revise it have been 
abandoned. Fortunately, alternative procedures under the Rio Treaty 
have to some extent filled the vacuum. The Inter-American Peace Com- 
nuttee, established in 1948 and functioning independently of the organs 
of the Charter, has been able on numerous occasions to find a solution of 
controversies, due partly to the prestige of the members of the Council 
who have served on it. 

What now of collective security, the cornerstone of the new system? 
The provisions of Article 25 of the Charter parallel those of the Rio Treaty, 
d:stinguishing between armed attacks and acts of aggression short of an 
armed attack. No cases have as yet arisen under the first head; and those 
that have arisen under Article 6 of the treaty have been solved either by 
the Organ of Consultation itself or by the Council acting provisionally as 
Organ of Consultation. Outstanding as a threat to the peace have been 
the attempts at control of the political instituticns of an American state 
by the international Communist movement. The issue was first presented 
az the Conference of Bogotá in 1948; again at the Meeting of Foreign 
Ministers in Washington in 1951; and more urgently at the Conference 
az Caracas in 1954, where a declaration was adopted to the effect that 
such domination or control ‘‘would constitute a threat to the sovereignty 
and independence of the American States.” Not until 1962, however, 
a-ter Fidel Castro had gone to the length of publicly proclaiming himself a 
Communist, did the Meeting of Foreign Ministers at Punta del Este resort 
to the sanction of excluding his government from participation in the 
inter-American system. On October 23rd of the same vear, after the 
United States had unilaterally demanded the destruction of the missile 
bases in Cuba, the Organ of Consultation followed with a resolution calling 
upon the member states to co-operate in measures to prevent Cuba from 
receiving military material from the Sino-Soviet Powers. 
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Other cases of threats to the peace have involved boundary controversies, 
the alleged assistance given by a state to refugees from a neighboring 
state seeking to organize a movement to overthrow the government of their 
state, and the rare case of the complicity of the government of the 
Dominican Republic in the attempted assassination of the President of 
Venezuela, in which last case sanctions were imposed in the form of break- 
ing relations and partial suspension of trade. 

But where there is no threat to the peace, in the narrow sense of Article 
6 of the Rio Treaty, the organization has no coercive authority. Corre- 
sponding to Article 2 (7) of the U.N. Charter is the rigid prevision of 
Article 15 of the O.A.S. Charter prohibiting intervention, ‘‘directly or 
indirectly, for any reason whatever, in the internal or external affairs of 
any other state,’’ the one exception in both cases being measures for the 
maintenance of peace and security. Of the problems that lie outside the 
area of technical threats to the peace doubtless the foremost is the pro- 
tection of the fundamental rights of the individual. The Charter ‘‘pro- 
claims’’ these rights and pledges respect for them, and the American 
Declaration of the Rights and Duties of Man reaffirms the Charter. But 
in spite of the grievous violations of fundamental rights, notably the right 
of freedom of speech, in a number of dictatorships, no sanctions of any 
kind have been adopted to give effect to the declarations and resolutions. 
Doubtless the solution must remain for some time a matter of exhortation 
rather than of law. The Inter-American Commission on Human Rights 
performs a most useful service in examining and reporting on conditions 
in the various states; but it can only act within that limited sphere. 

What is the relation of the inter-American system to the universal sys- 
tem of the United Nations? ‘The Charter of the O.A.8., in its opening 
chapter declares: ‘‘ Within the United Nations, the Organization of Ameri- 
can States is a regional agency.’’ The name ‘‘agency’’ fits into the 
provisions of Chapter VII of the United Nations Charter dealing with 
Regional Arrangements, but otherwise it is Inappropriate; for, except in 
respect to the ultimate authority of the United Nations in relation to 
procedures of pacific settlement and the maintenance of peace and security, 
the Organization of American States is not in any degree an ‘‘agency’’ 
of the United Nations. All of its activities are carried on independently 
of the authority of the United Nations. The agreements between the 
specialized agencies of the United Nations and the corresponding agencies 
of the Organization of American States are freely negotiated and involve 
nothing more that the voluntary co-operation of institutions seeking the 
same general objective. Articles 57 and 68 of the United Nations Charter 
contain no element of subordination of the regional to the universal 
agencies; and Article 100 of the O.A.S. Charter enjoins the inter-American 
organizations to preserve their identity and their status as integral parts 
of the Organization. 

The activities of the Organization carried on in the juridical, economic, 
social and cultural fields, while not differing in substance from activities 
begun under the Union of American Republics, have expanded so greatly 
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as to open up a new era beyond even the imagination of the delegates to the 
Conference of 1890. The codification and development of international 
law is now a regular function of the Inter-American Council of Jurists; the 
Alliance for Progress has made earlier measures of economie and social 
co-operation seem insignificant by comparison; the idea of promoting 
solidarity by basic educational programs and the exchange of teachers and 
students is creating a sense of inter-American unity in spite of temporary 
obstacles due to acceleration beyond material rasources. There are tasks 
ahead; but it may fairly be said that this 75th anniversary finds us in an 
upper mountain valley, with heights yet to be reached, but with faith and 
courage to keep on climbing. 
C. Q. FENWICK 


NOTES AND COMMENTS 


THE NEO-POSITIVIST CONCEPT OF INTERNATIONAL LAW 


The question ‘‘Is international law really law?’’ has not proved trouble- 
some, according to Professor H. L. A. Hart, simply because ‘‘a trivial 
question about the meaning of words has been mistaken for a serious 
question about the nature of things.’’? His examination of this problem 
in The Concept of Law deserves a greater measure of critical scrutiny than 
it has received, partly because of the increasing recognition that his book 
is destined to become a milestone in jurisprudence and partly because of 
the way in which he reaches a generally acceptable conclusion. Unlike his 
predecessor Austin’s claim that international law was merely positive 
morality, Professor Hart defends international law in Bentham’s terms as 
‘‘sufficiently analogous’’ to municipal law.? It is important to see in 
what way this analogy is viewed by Professor Hart in order to determine 
- whether the reasoning he offers is too high a price to pay for accepting a 
neo-positivist into the circle of those who hold that international law is 
really law. 

Professor Hart’s argument deals with two principal sources of doubt 
arising from the claim that international law is somehow less real than 
municipal law. ‘The first is easily dealt with: how international law can 
be binding upon sovereign states. At an early stage in his book Professor 
Hart disclaims the usefulness of ‘‘sovereignty’’ in describing any legal 
system. When he turns to international law, he adds the further argu- 
ment that ‘‘sovereign’’ means no more than ‘“‘independent.’’ Thus we 
must look to the rules of international law to see just how far this inde- 
pendence extends. | 

The second doubt is how international law can, in the absence of organ- 
ized international sanctions, be binding in the same sense as ordinary 
municipal law. Professor Hart argues that, although in any legal system 
obligation is generally congruent with a likelihood of sanctions for dis- 
obedience, there is no necessary relation between the two. Nor arə sanc- 
tions ‘‘necessary’’ to a legal system, for while they may be used in 
municipal law against an expected minority of malefactors without too 
much risk, in international law sanctions may lead to widespread and self- 
defeating international strife. Whatever differences exist do not over- 
come the fact that international law ¿s thought and spoken of as obliga- 
tory, that it gives rise to claims and admissions couched in legal terms, and 
that when rules of international law are disregarded, states attempt to 
show that the facts are not as claimed (or, it may be added, that the rules 
do not apply to the alleged facts), rather than that the rules are not 
binding. 

Thus, summarized, Professor Hart’s position appears to be one with 

1 Hart, The Concept of Law 209 (1961). 2Zbid. at 231. 
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which few would substantially disagree. Nevertheless each of his argu- 
ments entails a line of reasoning whici may lead to uncesirable implica- 
tions for international law. In his first line of argument, Professor Hart 
finds ‘‘sovereignty’’ unnecessary to nec-positivism because there is a more 
illuminating tool of analysis which he labels the ‘‘rule of recognition.’’ 
By this he means the rule or rules in a society which confer power upon 
lawmakers. This rule makes it possib.e to identify sources of law. The 
rule of recognition is more fundamental than the notion of sovereignty 
since it tells who the sovereign is and how his power can be transferred. 
Yet in his consideration of international law, Professor Hart argues that 
there is no unifying rule of recognition specifying ‘‘sources’’ of law 
and providing general criteria for the identification of its rules. This 
argument runs parallel to his view that there is no proper sense of ‘‘sov- 
ereignty’’ in international law other than ‘‘independence.’’? But if inter- 
national law lacks a rule of recognition, how can it still be termed ‘‘law’’? 
Professor Hart’s answer appears to be that international law is: still 
primitive: it is a set of rules, not a system. Yet it is no less ‘‘law,’’ since 
there is a great range of principles, concepts and methods which are com- 
mon to both municipal and international law and which make a lawyer’s 
technique freely transferable from one to the other. Perhaps, Professor 
Hart adds, if multilateral treaties were to be generally recognized as 
binding upon states that are not parties to them, such treaties would 
become legislative enactments and thus international law would be pro- 
vided with a distinctive criterion of validity for its rules. The advent 
of such a rule of recognition would lay to rest the skeptic’s last doubts that 
international law is really law. 

This argument of Professor Hart is disturbing in that international law 
becomes law at the price of conceding that it is a primitive kind of law 
lacking in ‘‘rules of recognition.” His conclusion will certainly be chal- 
lenged by those who agree with kis analysis of rules of recognition but 
consider that they are more fundamental than he does. More significantly, 
Professor Hart’s argument may suggest that international law is basically 
incomplete and thus deserving of less respect on the part of states than 
ordinary municipal law. 

A eloser look at the idea of rules of recognition is therefore in order. 
When does the rule of recognition arise which transforms a primitive 
society into a modern legal system? How does it arise? Once it has 
arisen, can it be revoked? Professor Hart does not appear to give a satis- 
factory answer to these questions, which are analogous to questions one 
might dsk about a theory of sovereignty. Further, how does the rule of 
recognition cope with the possibility of an abuse of authority on the part 


8 In making this claim, Professor Hart is aware of the theories advanced for a 
‘*basie norm’? in international law. Of the tvo serious candidates, pacta sunt servanda 
does not account for all obligations under international law, however widely the term 
‘pacta’? is construed, while the rule that ‘‘States should behave as they customarily 
behave’? says nothing more than that ‘‘those who accept certain rules must also 
observe a rule that the rules ought to be observed,’’ which is only another way of 
saying that these rules are accepted as binding. 
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of the lawmakers? Professor Hart’s answer to this appears to be that the 
authority conferred by the rule cannot be withdrawn even if the rule is 
abused. But if this is true, it would not take long for a.legislator to change 
or manipulate the rules of recognition at whim. Additionally, as Pro- 
fessor Fuller points out, Professor Hart seems saddled with the necessity 
of excluding from a rule of recognition any express or tacit provision to 
the effect that the authority it confers can be withdrawn for abuses of it, 
since such a provision might seem to impose a duty upon the legislator— 
an idea contrary to Professor Hart’s definition of the rule of recognition 
as solely a power-conferring rule which cannot give rise to duties.* 

The difficulty with the idea of a rule of recognition is that it mistakenly 
tries to account for sociological fact (how and wky people obey laws) 
by. the use of legal concepts which necessarily arise after such fact. This 
point is easily seen in international law. The practice of states which gives 
rise to rules of international law often reflects shared attitudes about 
what international law ought to be. States are aware that their actions 
have legal consequences—that their conduct is the raw material of custom 
and precedent—within a system in which it is generally accepted that their 
actions ought to have legal consequerces. Thus there is an interrelation 
between law-formation and law-interpretation; the ‘‘rules of recognition’’ 
of international law, as it were, are a product of the practice of states. 
Why this has come about is a matter of sociology, but there is no doubt 
that it does occur. 

Professor Hart’s own example of multilateral treaties provides a good 
illustration. His argument is that when multilateral treaties become gen- 
erally accepted as binding upon nen-parties, they will become legislative 
enactments and thus international law will finally have a rule of recog- 
nition. But this argument betrays a longing for a legislative system 
similar to that in municipal law despite Professor Hart’s insistence that 
international law is ‘‘law.’’ How ean it be assumed that the extension 
of rules contained in multilateral conventions to non-parties will neces- 
sarily become a sort of ‘‘legislation’’? These treaties might, on the con- 
trary, be viewed as evidence of custom to be weighed in the balance with 
other evidence of usage becoming customary obligation. The treaties 
might be given weight according to the number of states which have 
ratified each convention, an idea wholly at variance with municipal legis- 
lation. But quite apart from these objections, it is apparent that tif 
treaties become a form of international legislation, they will have done 
so by the operation of the practice cf states hardening into law. State 
practice may accept a form of international legislation or it may not, but 
the entire legal system is not fundamentally altered thereby. Assigning 
international legislative consequences to multilateral conventions may be a 
step in the direction of simplicity, but surely cannot be held to be the 


4 Fuller, The Morality of Law 137-138 (1964). The author is indebted to Professor 
Fuller for showing him this work in progress. Although not addressed to the problem 
of international law, Professor Fuller’s book in its entirety takes cogent issue with 
Professor Hart’s insistence on the separation of law and morality. 
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revolution which transforms primitive international law into a complex 
system of modern law. 

In his second argument that international law is ‘‘binding’’ without 
organized sanctions, Professor Hart uses the same reasoning to read out of 
international law any necessary connection with morality per se or with 
morality induced by sanctions. In addition he uses the conclusion that 
international law is really law to exclude the classification of international 
law as ‘‘morality’’ In any normal sense of that word. Although neither 
of these arguments separating law and morality appears logically com- 
pelled by his main arguments on international law, it is nevertheless sig- 
nificant that Professor Hart has made them. They tie in with his gen- 
əra] thesis that rules of law are often morally indifferent but are no less 
rules of law. 

While it is true that at least some rules of law in most legal systems may 
be morally indifferent, to emphasize this too much is to underestimate the 
zontribution of natural law to internazional law or to misinterpret some 
of the rules deriving from natural law. Thus Professor Hart rejects the 
views of Brierly and Lauterpacht that moral obligation is a foundation 
of international law. Yet to reject this learning may be to diseard much 
of the structure that is common to international law and to classic theories 
of natural law. Two brief examples may be cited: First, it is possible 
to argue that the prohibition against unjust wars found in Grotius and 
many of his contemporaries has persisted as a rule which requires by its 
2wn. terms a moral or natural-law interpretation. Even im the era of the 
United Nations there may still be a just war fought solely for self-defense 
against an armed attack or fought by the international community acting 
through appropriate United Nations organs against a state which has 
zaused a threat to the peace. If in years to come the idea of threat to the 
peace is enlarged to include such actions as violation of an arms control 
treaty or even severe violations of human rights law, natural law and 
morality will have to be taken into account in determining whether the 
international community is authorized to take action. Second, the rule of 
pacta sunt servanda cannot always be satisfectorily applied without ref- 
arenee to its moral purpose. Professor Hart suggests that a state may 
adhere to an onerous treaty because of a long-term interest in preserving 
zonfidence in treaties or because it considers that, having received the 
benefits of a treaty, it is likewise oblized to accept its present burdens. 
Yet such motivation—which may imdeed explain the not quite analogous 
municipal law contract—is no help in assessing a claim cf clausula rebus 
sic stantibus. But attention to the substance of morality inherent in a 
prior promise may, in some cases where the circumstances have radically 
changed, indicate that the prior promise is no longer substantively ap- 
plicable and that it would be unjust to insist upon strict compliance. 
One might tentatively conclude that the attempt to apply a positivist 
Occam’s razor to morality or natural law in international law may lead 
to considerable distortion in its interpretation. 

ANTHONY A. D’Amato 
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THE DECISIONS OF THE COURT OF JUSTICE OF THE EUROPEAN COMMUNITIES, 1961-1963 


The first six volumes of the reports of the decisions of the Court of Justice 
of the European Communities were reviewed by the author in this JOURNAL 
in 1962.1 That survey covered 59 separate proceedings resulting in 62 
final opinions and spanning the period from 1954 to 1960. The present com- 
ment is intended to render an account of the business of the Court during 
the years 1961-1963, as reflected in the subsequent three volumes of reports ” 
containing 52 separate proceedings that resulted in an equal number of 
final opinions. 

Of these 52 decisions handed down by the Court one was an advisory 
opinion requested by the High Authority and the Council of Ministers of 
the European Coal and Steel Community,’ three were decrees involving 
authorization by the Court of garnishment or assignment of claims held 
by functionaries or private parties against the Communities,* and the 
remaining forty-eight were adjudications in contentious cases. Six of 
the latter litigations pertained to housekeeping matters and were initiated 
by former or present employees of different Community organs because of 
discharge, denial of further employment or discontinuations of certain 
service benefits; the others arose out of disputes over the conformity with 
the mandates of the E.H.C. and E.C.8.C. Treaties of measures taken by 
Community agencies or member governments. 

The major portion of the business of the Court during the years 1961- 
1968, ¢.¢., 29 of the forty-two contentious adjudications involving external 
matters and the advisory opinion, still dealt with issues arising under the 
B.C.8.C. Treaty, but 18 judgments settled controversies over claimed viola- 
tions of the E.E.C. Treaty, showing the gradual shift of emphasis in the 
work of the Court to the general Common Market. Moreover, 19 of the 
proceedings brought under the E.C.8.C. Treaty *® were litigations origi- 


156 AJ.LL. 724 (1962). 

2 Cour de Justice des Communautés Européennes, Recueil de la Jurisprudence de la 
Cour, Vols. 7-9 (1961-1963). Luxembourg: Services des Publications des Com- 
munautés Européennes, 1961, 1962, 1963, 1964. Vol. VII: 1961. B.. Fr. 300; Vol. VIII: 
1962, B. Fr. 350; Vol. IX: 1963. B. Fr. 350. 

8 Advisory Opinion 1/61 regarding Amendmert of Article 65 of the E.C.S.C. Treaty, 
7 Recueil de la Jurisprudence de la Cour (C.J.C.E.) 481 (1961). 

4 Proceedings 4/62, 8 ibid. 79; Proceedings 64/€3, 9 ibid. 93; Proceedings 85/63, 
9 ibid. 393. 

5 Gabriel Simon c. Cour de Justice des Communautés Européennes, 7 tbid. 223 (1961); 
Raymond Elz c. Haute Autorité de la C.E.C.A., 7 ibid. 357 (1961); Wilhelmus 8.A.N. 
Gorter c. Conseils de la C.H.E. et de la C.E.C.A., 7 ibid. 535 (1961); Leda de Bruyn e. 
Parlement Européen, 8 ibid. 43 (1962); Maurice Alvis e. Conseil de la C.E.E., 9 ibid. 
99 (1963); André Leroy ec. Hauté Autorité de la C.E.C.A., 9 ibid. 899 (1963). — 

8$.N.U.P.A.T. c. Haute Autorité de la C.H.C.A., soutenue par Koninklijke Neder- 
landsche Hoogovens en Staalfabrieken N.V. et Breda Siderurgiea S.p.A., 7 ibid. 101 
(1961); Meroni & Co, FERAM et SIMET c. Haute Autorité de la C.E.C.A., 7 ibid. 
201 (1961); Meroni & Co. et sept autres c. Haute Autorité de la O.B.C.A., 7 ibid. 319 
(1961); Société Fives Lille Cail et trois autres c. Haute Autorité de la C.E.C.A., 7 
ibid. 559 (1961); Meroni & Co. et cing autres c. Haute Autorité de la C.E.C.A., 8 ibid. 
143 (1962); Breedband N.V. c. Société des Aciéries du Temple, Haute Autorité de la 
0.E.C.A., Koninklijke Nederlandsche Hoogovens en Szaalfabrieken N.V. et Società Breda 
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nating as the aftermath of one particular phase of the activities of the 
High Authority, viz., the imposition and collection of the famous equaliza- 
tion tax, designed to compensate for the disparities in the competitive 
position of various steel-producing enterprises flowing from the scrap 
shortage during the late fifties. In all contentious cases decided under the 
E.C.S.C. Treaty the High Authority was either the sole or a joint de- 
fendant. In the preponderance of th2se proceedings private enterprises 
were the complainants; one litigation was instituted by The Netherlands; * 
in another proceeding® Belgium attempted to resort to the opposition 
procedure, which enables a third party that is affected by a judgment in a 
controversy between other parties to seek review thereof;°® and in a third 
ease the Government of the Federal Hepublic of Germany intervened in 
suppert of the High Authority.2° All controversies before the Court in 
cases involving the E.C.8.C. Treaty originated in that tribunal; no case 
came to it as an interlocutory procesdimg stemming from a litigation 
pending in a tribunal of a member state as is envisaged in Article 65(4), 
paragraph 2, of the E.C.S.C. Treaty, pertaining to the determination of the 
legality of restrictive agreements. Conversely, three ** of the thirteen dis- 
putes involving the effect of the B.B.C. Treaty reached the Court from 
domestic tribunals via the certified questions procedure provided by Article 
177 of the B.E.C. Treaty. Of the remaining proceedings the Commission 
of the B.E.C. was the complainant ageinst one or more member states in 


Siderurgica, 8 ibid. 275 (1962) ; Koninklijke Nederlandsche Hoogovens en Staalfabrieken 
N.V. c. Haute Autorité de la C.E,C.A., scutenue par la Société des Aciéries du Temple, 
8 ibid. 485 (1962); Kléckner-Werke AG et Hosch AG ec. Haute Autorité de la C.E.C.A., 
8 ibid. 615 (1962); Mannesmann AG e. Haute Autcrité de la ©.E.C.A., soutenue par 
Phoenix-Rheinrohr AG, 8 ibid. 675 (1962); Compagnie des Hauts Fourneaux de Chasse 
c. Haute Autorité de la C.E.C.A., 8 ibid. 719 ©1962); Meroni & Co.. Erba, et Meroni & 
Co., Milan, c. Haute Autorité de la C,E.0.A., 8 ibid. 783 (1962); Società Industriale 
Acciaierie San Michele et neuf autres ce. Haute Autorité de la C.E.C.A., 8 ibid. 859 
(1962); S.A. Usines Emile Henricot et deux eutres ce. Haute Autorité de la C.B.C.A., 9 
ibid. 439 (1963) ; Koninklijke Nederlandsche Hoogovens en Staalfabrieken N.V. e. Haute 
Autorité de la C.E.C.A., 9 ibid. 467 (1963); Lemmerz-Werke GmbH et trois autres c. 
Haute Autorité de la C.E.C.A., 9 ibid. 487 (1963); Mme. Emilia Barge, veuve de M. 
Vittorio Leone c. Haute Autorité de la C.H.C.A., 9 ibid. 529 (1963); Sociétés des Aciéries 
du Temple c. Haute Autorité de la C.E.C.A., 9 ibid. 583 (1963); Società Industriale 
Acciaierie San Michele et huit autres c. Hante Autorité de la C.E.C.A., 9 ibid. 661 
(1963); Forges de Clabecq S.A. c. Haute Autarité de la C.E.C.A., 9 ibid. 719 (1963). 

7 Gouvernement du Royaume des Pays-Eas c. Haute Autorité de la C.H.C.A., 8 ibid. 413 
(1962), involving the power of the High Authority to issue recommendations for the 
observance of E.C.8S.0, Treaty, Art. 70, par. 3, relative to the publicity of transport rates. 

8 Gouvernement du Royaume de Belgique é. Société Commerciale Antoine Vloeberghs 
et la Haute Autorité de la C.E.C.A., 8 ibid. 331 (1962). 

8 Protocol Relative to the Statute of the Court of Justice, Art. 36. 

10 De Gezamenlijke Steenkolenmijnen in Limburg o. Haute Autorité de la C.E.C.A.,, 
soutenue par le Gouvernement de la République Fédérale de l’Allemagne, 7 C.J.C.E. 1 
(1961). 

11 Kledingverkoopbedrijf de Geus c. Eoberz Bosch GmbH et S.A. Maatschappij tot 
voortzetting van de zaken der Firma Willem ven Rijn, 8 ibid. 89 (1932); N.V, Algemene 
Transport- en Expeditie Onderneming van Gend & Loos c. Administration Fiscale Néer- 
landaise, 9 ibid. 1 (1963); Da Costa & Schaake N.V., Jacob Meijer N.V. et Hoechst- 
Holland N.V. c. Administration Néerlandaise, 9 ibid. 59 (1963). 
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three cases,!? while in an equal number of cases the line-up was reversed ; 1° 
in the remaining four controversies complaints were filed by private parties, 
of which two named the Council of Ministers as the party defendant, 
while two were directed against the Commission.” 

While the Community organs did not emerge as winners in all litiga- 
tions, the score was definitely in their favor. In the ten contentious pro- 
ceedings in which the Commission or the Council of the H.E.C. was one 
of the parties (not counting suits brought by present or former employees) 
only one judgment was rendered against the Commission..* The High 
Authority did not fare quite as well. In the 29 controversies arising out 
of its regulatory activities it gained a total victory either on procedural 
grounds or on the merits in eighteen instances, it lost four cases; and 
in the remaining seven disputes it suffered at least a partial defeat on the 
merits ** or had to bear part of the costs because of some irregularity 7° 
or revocation of the challenged action pendente lite.2° In addition, the 
advisory opinion on the proposed ‘‘little amendment’’ of Article 65 of the 
E.C.S.C. Treaty ?! was adverse to the project of the High Authority and 
the Council. 


12 Commission de la C.E.E. c. Gouvernement de la Républicue Italienne, 7 ibid. 633 
(1961); Commission de la C.E.E. c. Gouvernement de la République Italienne, 8 tbid. 1 
(1962); Commission de la C.H.E. c. Grand-Duché de Luxembourg et Royaume Belgique, 
8 ibid. 813 (1962). 

18 Gouvernement de la République Fédérale d’Allemagne e. Commission de la C.H.E., 9 
ibid, 129 (1963); Gouvernement de la République Fédérale d*Allemagne c. Commission 
de la C.E.H., 9 ibid. 269 (1963) ; Gouvernement de la République Italienne e. Commission 
de la C.E.E., 9 ibid. 335 (1963), 

14 Confédération nationale des producteurs de fruits et légumes et trois autres 
requérantes c. Conseil de la C.E.H., 8 ibid. 901 (1962); Fédération nationale de la 
boucherie en gros ef du commerce en gros des viandes et trois autres requérantes c. 
Conseil de la C.E.E., 8 ibid. 943 (1962). l 

18 Milchwerke Wöhrmann & Sohn KG et Alfons Liitticke GmbH c. Commission de la 
C.E.E., 8 ibid. 965 (1962); Plaumann & Co. c. Commission de la C.E.E., 9 ibid. 197 
(1963). 

16 Gouvernement de la République Fédérale d’Allemagne e. Commission de le C.E.E., 
9 ibig. 129 (1963), annulling a decision of the Commission partially rejecting an applica- 
tion by Germany for the grant of an import quota of wine at a reduced tariff rate. 

17 De Gezamenlijke Steenkolenmijnen in Limburg c. Haute Autorité de la C.E.C.A., 7 
ibid. 1 (1961); S.N.U.P.A.T. ¢, Haute Autorité de la C.E.C.A., 7 ibid. 101 (1961); Mme. 
Emilia Barge, veuve de M. Vitt. Leone c. Haute Autorité de la C.E.C.A., 9 tbid. 529 
(1963); Macchiorlati Dalmas & Figli c. Haute Autorité de la C.E.C.A., 9 ibid. 613 
(1963). 

18 Acciaierie Ferriere e Fonderie di Modena c. Haute Autorité de la C.E.C.A., 8 ibid. 
547 (1962); Società Industriale Acciaierie San Michele et tuit autres requérantes c. 
Haute Autorité de la C.E.C.A., 9 ibid. 661 (1963). 

19 Forges de Clabecq S.A. e. Haute Autorité de la C.E.C.A., 9 ibid. 719 (1963); S.A. 
Usines Emile Henricot et autres o. Haute Autorité de la C.E.O.A., 9 ibid. 439 (1963); 
Koninklijke Nederlandsche Hoogovens en Staalfabrieken N.V. c. Haute Autorité de la 
C.E.C.A., 9 ibid. 467 (1963) ; Lemmerz-Werke GmtH et trois autres requérantes c. Haute 
Autorité de la C.E.C.A., 9 ibid. 487 (1963). 

20 Meroni & Co., FERAM et SIMET c. Haute Autorité de la C.E.C.A., 7 ibid. 201 
(1961). 

21 Avis no, 1-61, Modification de l’article 65 du traité C.E.C.A., 7 ibid, 481 (1961). 
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A substantial number of the opinions of the Court during the period 
from 1961 to 1968 decided again matters af a procedural nature, such 
as the standing of enterprises or associations to bring an action for annul- 
ment under Article 33, paragraph 2, of the E.C.S.C. Treaty or Article 178, 
paragraph 2, of the E.E.C. Treaty,” the prerequisites of opposition pro- 
ceedings under Article 36 of the Statute of the Court,?* the proper dispo- 
sition of the case upon annulment of a decision, the interrelation be- 
tween suits for annulment, suits for inaction and actions for damages under 
Articles 38, 35 and 40 of the H.C.8S.C. Treaty or Articles 178, 175 and 
178 of the H.E.C. Treaty,” the interrelation between annulment proceed- 
ings under Articles 1738, paragraph 2, and 184 of the H.E.C. Treaty and 
the certification procedure under Article 177 thereof,?* and the general 
prerequisites of the certification procedure.” But the majority of judg- 
ments settled important substantive issues regarding the scope and effect 
of both the E.C.8.C. and the B.E.C. Treaties. 

Among the adjudications dealing with matters concerning the European 
Coal and Steel Community, top billing must be given to the case brought 
by the three sales agencies of the Ruhr coal industry against the High 
Authority.” It involved the first full-dress review of the anti-cartel law 
of the E.C.S.C, Treaty. According to Article 65 of that instrument, 
combinations of enterprises engaged in the production of coal or steel or 
in the wholesale distribution of these products are proscribed if they stifle 
competition. However, the High Authority may authorize joint buying or 
selling of specified products, if an arrangement of that type (a) will sub- 


22 Confédération nationale des producteurs de fruits et légumes et trois autres 
requérantes e. Conseil de la C.E.E., 8 ibid. 901 (1962); Fédération nationale de la 
boucherie en gros et du commerce en gros ces viandes et trois autres requérantes c. 
Conseil de la C.E.E., 8 ibid. 943 (1962); Plaumann & Co. o. Commission de la C.E.E., 
9 ibid. 197 (1963); Gezamenlijke Steenkolenmijnen in Limburg c. Haute Autorité de la 
C.E.C.A., 7 ibid. 1 (1961). 

28 Breedband N.V. c. Société des Aciéries du Temple, Haute Autorité de la C.E.C.A., 
Koninklijke Nederlandsche Hoogovens en Staalfabrieken N.V. et Società Breda 
Siderurgica, 8 ibid. 275 (1962); Gouvernement du Royaume de Belgique c. Société 
Commerciale A. Vloeberghs et Haute Autorité de la C.H.C.A., 8 ibid. 331 (1962). 

24 Gezamenlijke Steenkolenmijnen in Limburg e. Haute Autorité de la C.E.C.A., 7 ibid. 
1 (1961); S.N.U.P.A.T. c. Haute Autorité de la C.E.C.A., soutenue par Koninklijke 
Nederlandsche Hoogovens en Staalfabrieken N.V. et Breda Siderurgica S.p.A., 7 ibid. 
101 (1961). 

25 S.N.U.P.A.T. c. Haute Autorité de la C.E.C.A., soutenue par Koninklijke Neder- 
Jandsche Hoogovens en Staalfabrieken N.V. et Breda Siderurgica S.p.A., 7 ibid. 101 
(1961) ; Société Commerciale Antoine Vloeberghs S.A. c. Haute Autorité de la C.E.C.A., 
7 ibid. 391 (1961); Société Fives Lille Cail et trois autres requérantes c. Haute Autorité 
de la C.E.C.A., 7 ibid. 559 (1961); Meroni & Co. et einq autres requérantes c. Haute 
Autorité de Ja C.E.C.A., 8 ibid. 143 (1962). 

26 Milehwerke Heinz Wohrmann & Sohn K.G. et A. Liitticke GmbH. c. Commission de 
la C.E.E., 8 ibid. 965 (1962). 

27 N.V. Algemene Transport- en Expeditie Onderneming Van Gend & Loos ¢. Adminis- 
tration Fiseale Néerlandaise, 9 ibid. 1 (1963); Da Costa en Schaake N.V., Jacob Meijer 
N.V. et Hoechst-Holland N.V, c. Administration Fiscale Néerlandaise, 9 ibid. 59 (1963). 

28 Comptoirs de Vente du Charbon de la Ruhr ‘‘Geitling,’? ‘‘Mansegatt’? et ‘‘ Präsi- 
dent’’ c. Haute Autorité de la C.E.C.A., 8 ibid. 165 (1962). 
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stantially improve the production or distribution of the products involved, 
(b) is essential to achieving these results and is not unnecessarily re- 
strictive, and (e) is not capable of giving the interested enterprises ‘‘the 
power to determine prices, or to control or limit the production or sale 
of a substantial portion of the products in question within the common 
market.” ?? The Ruhr coal industry decided on May 17, 1960, to merge 
the three heretofore separate sales organizations into one single agency 
and applied for approval to the High Authority. That body rejected the 
application by decision No. 16/60 of July 23, 1960, whereupon the suit 
for annulment in the instant case was filed. The gist of the complaint 
was the thesis that the High Authority had erred in construing and ap- 
plying the three elements of the bar of Article 65 (2) (c), t.e., the ‘‘ power 
of price determination,’’ ‘‘the power of sales control’’ and ‘‘the substantial 
portion of the products in question within the common market.’’ As in 
American anti-trust cases, the definition of the relevant market was the 
erucial issue involved in the case, since presence or absence of the objection- 
able market power must depend on that determination. The possible 
choices ranged from a market covering only a portion of the Common 
Market territory and comprising only coal and coke to a market extending 
over the whole Community area and covering all energy sources, especially 
also heating oil. The problem presented additional complications, owing to 
the fact that the jurisdiction of the High Authority extends only to coal and 
coal products. The Court chose not to face the issue in an abstract or 
theoretical fashion but to approach it from a more pragmatic point of view. 
Proceeding on the premise that a ‘‘power of price determination’’ may 
only be found to exist if it is concluded that the prices would be or could 
be different but for that power, the Court examined whether the reasons 
given by the High Authority for such finding were valid in view of the 
treaty. By analyzing the factors governing the market for Ruhr coal the 
Court reached the result that, within its principal sales territory (Ger- 
many), the Ruhr coal was comparatively unaffected by competition from 
coal mined in other fields within the Community and that competition from 
extra-Community coal and fuel oil likewise did not deprive the Ruhr coal 
industry of its price-determination power within its chief market, es- 
pecially since it had the benefit of protective tariffs. In addition, the 
Court invoked the oligopolistic structure of the energy market to buttress 
its conclusions to the effect that the new combination would marshal a 
certain price-determination power. Turning to the ultimate question of 
whether that power would extend to ‘‘a substantial part of the products 
within the common market,’’ the Court construed this phrase to designate 
quantitative substantiality, not in an absolute sense but in relation to 
the quantities of products in competition with the products in issue. 
Taken in that sense, quantitative substantiality of the products controlled 
was found to exist. As might be expected, the reasoning of the Court, 


29 For the text of the E.C.8.C. Treaty, see 46 A.J.LL. Supp. 107 (1952). 
30 3 Journal Officiel des Communautés Européennes 1014 (1960). 
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especially its market analysis, provoked a great deal of discussion among 
anti-trust experts.** 

Four other judgments concerning the hoea oa and application 
of the E.C.8.C. Treaty likewise deserve special mention because of their 
impact on questions of broader political or eecnomic interest. In the case 
of De Gezamenlijke Steenkolenmijauen in Limburg e. Haute Autorité de 
ia C.E.C.A. the Court was called upor to determine the conformity with 
zhe H.C.8.C. Treaty of the ‘‘miners’ premium”? paid by the Government’ 
of the Federal Republic of Germany to workers in German mines as ad- 
ditional incentive compensation for sub-surface labor. The Dutch com- 
Dlainants had requested the High Authority to issue a decision to the 
affect that the miners’ premium constituted a prohibited subsidy within 
she meaning of Article 4(c) of the E.C.8.C. Treaty. The High Authority 
>efused to take action pursuant to Article 88 of the treaty for the reason 
shat anti-competitive effects of the subsidy were canceled by the discon- 
sinuance of the Federal Government’s contribution to the miners’ social 
-nsurance fund. Thereupon the Dutch consolidated mines brought an 
“inaction suit’’ against the High Authority in accordance with Article 35 
of the treaty. The German Government intervened. It argued in par- 
zicular that the general prohibition against subsidies laid down in Article 
(c) of the treaty was qualified by Article 67, §2, paragraph 3, and §8, 
of the treaty and that these provisions implied that a member state may 
zrant special advantages to its coal and steel industries so long as it takes 
the necessary precautions to obviate any competitive disadvantage for the 
20a] and steel industries of the other member states. The Court rejected 
the intervenor’s argument and held thet Article 67 did not amount to an 
implementation of Article 4(c) but that the latter had a separate and 
independent scope of applicability, not limited by Article 67 of the treaty, 
which merely related to possible arti-competitive effects of the exercise of 
governmental powers otherwise retained by the parties to the treaty. 
The Court held specifically that the miners’ premium eccnstituted a pro- 
hibited subsidy and did not lose this character by reason of the fact that 
the government’s discontinuance of its contribution to the miners’ social 
insurance fund resulted in a comparable increase of the contributions to 
that fund by the mining enterprises. Accordingly plaintiff prevailed on 
its principal prayers for relief. 

In Societé commerciale Antoine Vloeberghs S.A. ce. Haute Autorité de la 
C.E.C.A. complainant was a Belgian enterprise engaged in the importa- 
tion of solid and liquid fuels from abroad, especially from the United States. 
It conducted no production activities except the operation of a plant for 
breaking up, sorting and cleaning the imported coal such as is also found 

31 See especially Koenigs in Zehn Jahre Rechtsprechung des Gerichtshofes der 
Europäischen Gemeinschaften, reported by Jacob-Steinorth in 14 Wirtschaft und 
Wettbewerb (WuW.) 494 (1964). The High Authority ultimately authorized two sales 
agencies, Decisions Nos. 5/63 and 6/63, Jourral Officiel des Communautés Européennes 
1173, 1191 (1963); a complaint by The Netherlands against. these decisions was dis- 


missed on the merits by a judgment of July 15, 1964 (case 66/63). 
327 O,J.C.E. 1 (1961). 337 OJ.C.E. 391 (1961). 
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in modern coal mines, Plaintiff met with difficulties in its efforts to 
market its imported coal in France, since the French agency charged with 
regulating the import of coal, the famous ATIC (Association technique de 
l’importation charbonniére),** refused to grant the requisite permits. 
Plaintiff complained repeatedly to the High Authority, asserting that the 
French action violated the principle of free circulation of goods which 
applied also to coal produced in non-member states upon being admitted 
to free circulation in one of the Community countries. Since the High 
Authority failed to take steps for relief, plaintiff brought two suits against 
it, one seeking damages for violation of an official duty pursuant to Article 
40 of the treaty and the other seeking annulment of the rejection of 
plaintiff’s demand for the issuance of a ruling requiring plaintiff’s free 
access to the French market. The Court dismissed the annulment suit on 
the ground of lack of jurisdiction and the suit for damages on the merits. 
It held that it had jurisdiction over a suit for annulment only if such 
action is instituted by ‘‘an enterprise engaged in the production in the 
field of coal and steel within the territories of the member states’’ as de- 
fined in Article 80 of the B.C.8.C. Treaty, and that plaintiff’s auxiliary 
processing activities did not bring her within that category. Conversely, 
the Court held that plaintiff as a coal importer was entitled to bring a 
damage action against the High Authority if it suffered injury owing to a 
violation of an official duty, and that the special regulation of suits for 
annulment in the treaty did not bar the other remedy if the purported 
violation was committed by conduct other than a formal decision. On the 
merits the Court held, however, that an importer oz coal from non-Com- 
munity countries had no right to the enforcement of the principle of free 
circulation of goods specified in Article 4(a) of the treaty, although it ex- 
tended to foreign products admitted to free circulation in one of the 
member states, and that plaintiff in particular was not entitled to such 
protection since it had not imported tke coal for use in the Belgian market. 
The judgment of the Court was subsequently the object of an opposition 
procedure initiated by the Kingdom of Belgium pursuant to Article 86 of 
the Statute of the Court. The Court dismissed the Belgian suit on the 
merits for the reason that the judgment under attack did not affect the 
sovereignty of Belgium and, in particular, its regulation of the admittance 
of foreign coal to free circulation in the kingdom. 

The judgment in the case of Gouvernement du Royaume des Pays-Bas 
c. Haute Autorité de la C.E.C.A.** involved the powers of the High 
Authority over transport rates for coal and steel within the Community 


34 About the origins of ATIC and the dispute between the High Authority and the 
French Government regarding the status of ATIC, see Riesenfeld, ‘‘The Protection of 
Competition’’ in 2 Stein and Nicholson, American Enterprise in the European Common 
Market 197 at 240, note 185 (1960). The controversy was terminated in 1961 by a 
compromise between the High Authority and the French Government, reported in 6 
Bulletin de la Communauté Européenne du Charbon et de l’Acier No. 184 (1961). 

35 Gouvernement du Royaume de Belgique c. Société Commerciale Antoine Vloeberghs 
et Haute Autorité de la O.E.C.A., 8 C.J.C.E. €31 (1962). 

36 8 C.J.C.E. 413 (1962). 
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territory. Article 70 of the E.C.S.C. Treaty prohibits discriminatory 
freight rates and prescribes publication of the applicable schedules or 
notification of them to the High Authority. The latter was dissatisfied 
with the execution of these mandates by the states with respect to the 
transportation of coal and steel by motor carrier. On February 18, 1959, 
the High Authority issued a decision based on Article 88 of the treaty, 
stating that the states had failed to comply with Article 70 and establishing 
rules for the publication of motor carrier freight rates fcr coal and steel. 
This decision was annulled by judgment of the Court as exceeding the 
powers conferred by the treaty upon the High Authority.” Thereupon 
the High Authority, pursuant to Article 14 of the treaty, adopted recom- 
mendation No. 1/61 regarding the measures to be taken by the states for 
the purpose of providing for an appropriate publication or notification of 
the applicable freight schedules, and communicated that recommendation to 
the governments. The recommendation specitied the various objectives to 
be achieved by these measures, especially suppression of discriminations 
in rates (Articles 4(b) and 70, paragraphs 1 and 2 of the treaty), 
harmonization of transportation costs (Convention on Transitory Pro- 
visions, §10, par. 3), and implementation of the prohibition against price 
discriminations (Article 60). The Dutch Government claimed that the 
adoption of this recommendation was not authorized by the treaty, and 
brought suit for annulment. The Court sustained the High Authority. 
It held that by virtue of Article 5, paragraph 6, the High Authority was 
empowered to resort to the recommendation procedure in order to safe- 
guard the observance of the rules specified by the treaty, including those 
specified in Article 70. The recommendation in issue kept within the 
limits set in Article 14 and enumerated only the objectives to be accom- 
plished without prescribing the means. Reference to provisions other 
than Article 70 was appropriate, since the treaty must be considered in 
its entirety. . 

The last opinion on H.C.8.C. matters to be mentioned in this survey 
is the advisory opinion relating to the conformity with the simplified amend- 
ment procedure provided in Article 95 of the treaty of an amendment, 
proposed by the High Authority and the Council of Ministers, modifying 
the prohibition against restrictive practices contained in Article 65.38 
Because of the high production costs of the European coal mines the Com- 
munity coal producers faced increased competition not only from coal 
imported from the United States but also from different types of fuel, 
especially heating oil, and other energy sources. The Community organs 
concluded that a structural change of the coal market had occurred and 
that the new situation called for a greater liberality toward cartelization. 
Aceordingly they proposed a modification of Article 65 that would em- 
power the High Authority to authorize restrictive arrangements aiming 
at an adjustment to the new market situation, provided that they are 

87 Gouvernement du Royaume des Pays-Bas c. Hauts Autorité, 6 C.J.C.E. 725 (1960), 


cited in the previous survey in 56 A.J.I.L. 724, at 727, note 22 (1962). 
887 C.J.C.H, 481 (1961). 
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capable of achieving the specified aims and are not more restrictive than 
is required by their purpose. Under such conditicns the establishment 
of common purchase or sales agencies might be authorized even if such 
arrangement would give the parties thereto a dominant position in the 
market, provided that the High Authority retains certain powers of 
control. The Court ruled that the proposed modification transgressed 
the limits fixed by Article 95, paragraph 3. It concluded that the new 
regulation would exceed a mere ‘‘adaptation’’ of the existing powers and, 
in addition, violate the cardinal principle of Article 4(d). 

The thirteen judgments settling disputes arising under the H.E.C. 
Treaty, other than those involving employees of the Community organs, 
dealt with a variety of questions and, in part, because of their importance, 
have been digested or discussed in prior issues of the JOURNAL. 

Unquestionably the two judgments that have attracted the greatest at- 
tention, both inside and outside the Common Market, are the opinions in 
the cases of Société Kledingverkoopbedrijf de Geus en Uitdenbogerd ec. 
Robert Bosch GmbH et 8. A. Maatschappij tot voortzetting van de zaken 
der Firma Willem van Rijn, and of N.V. Algemene Transport- en Er- 
peditie Onderneming van Gend & Loos c. Administration Fiscale Néer- 
landaise.*° Both controversies came to the Court from state tribunals by 
way of the certified questions procedure established by Article 177 of the 
E.E.C. Treaty. The first decision settled the effects of the treaty’s rules 
governing competition (Articles 85-89) upon restrictive arrangements 
concluded prior to the issuance and entry into force of the First Regula- 
tion for the Application of Articles 85 and 86 of the Treaty (Regulation 
No. 17).4* The issue arose in conjunction with a damage action brought 
in the Dutch courts by a German manufacturer and his exclusive Dutch 
distributor against a competing Dutch retailer who had procured in Ger- 
many merchandise produced by plaintiff manufacturer and imported it 
into The Netherlands in violation of an export prohibition contained in 
all dealership franchises granted by plaintif. Defendant pleaded as de- 
fense that non-export clauses of that type were automatically outlawed 
by the Treaty of Rome. The Court of Appeals of The Hague certified the 
question as to the effect of Articles 85-90 to the Court of Justice for the 
European Communities. The Court held that Articles 85-89 of the B.E.C. 
Treaty, while directly applicable in national courts, had not automatically 
invalidated restrictive agreements concluded prior to the entry into force 
of Regulation No. 17, and that, even after the entry into force of that 
regulation, existing restrictive agreements, though falling within the pro- 
hibition of Article 85, may still be conditionally or provisionally valid, if 
they are either timely registered or exempted from registration as provided 

39 8 C.J.0.E. 89 (1962); digested in 57 A.J.I.L. 129 (1963). 

409 C.J.C.E. 1 (1963), digested in 58 A.J.I.L. 194 (1964); discussed by Riesenfeld 
and Buxbaum, 58 A.J.LL. 152 (1964). 

41 Regulations No. 17, 5 Journal Officiel des Communautés Européennes 204 (1962). 

42 For details regarding the litigation and applicable Dutch law, see Riesenfeld, 


t: Antitrust Laws in the European Economie Community: A Sequel,’’ 50 Calif. Law Rev. 
829 (1962). 
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in the regulation. The decision, while dealing cautiously with a complex 
and intricate issue, clarified an extremely controversial subject matter and 
laid the cornerstone to a new European anti-trust law.** 

In the second of the above-mentioned cases the Court determined the 
3cope and applicability of the tariff-freezing provision of the E.E.C. Treaty 
(Article 12) in disputes between private parties and national customs 
authorities. The Court, in an obliquely phrased opinion,** held that Article 
12 of the E.H.C. Treaty produces immediate effects for, and creates indi- 
vidual rights of, private parties which must be respected by the national 
tribunals. It ruled further that the actual administrative practice fol- 
lowed at the time the treaty went into force governed the level of the 
tariff freeze. In reaching the conclusion as to its direct applicability the 
Court commented on the novel international character of the Community 
law. 

Three of the six controversies between the Commission and a member 
state were instituted by the Commission under Article 169 for the pur- 
pose of obtaining an adjudication to the effset that the defendant state 
had violated certain duties imposed by the treaty, in particular the pro- 
hibitions against an increase in inter-member state tariff duties (Article 
12) or against the introduction of new quantity restrictions (Article 31); 
the remaining three were commenced by a member state government for the 
purpose of obtaining annulment of a Commission decision either denying 
a requested tariff reduction under Article 25 of the treaty or refusing 
permission of protective measures under Article 226 of the treaty.“ 


48 The concept of ‘‘ provisional validity’’ was not recognized in German law until the 
decision of the Court of Justice for the Europsan Communities in the Bosch ease. In a 
widely noted judgment of June 14, 19638 (the so-called dry-razor case), the German 
Supreme Court held that, despite its novelty, ‘‘the term ‘provisionally valid’ in the 
ppinion of April 6, 1962 is perfectly clear and capable of applicability in the German 
legal system.’? 40 BGHZ 135, 144 (1964); 14 Wirtschaft und Wettbewerb (WuW.) 
175, 180 (1964). 

44 The import of the decision met with widely divergent interpretations. For a narrow 
construction by the [then] Chief Justice himself, see Donner, ‘‘ National Law and the 
Case Law of the Court of Justice of the European Communities,’’ 1 Common Market Law 
‘Review 8 at 14 (1963); see also the cautious appraisal by Riesenfeld and Buxbaum, cited 
mote 40 above. Meanwhile, in a judgment of July 15, 1964, the Court apparently went 
a step further and declared that certain provisions of the treaty (Arts. 53 and 37(2)) 
are entitled to priority over inconsistent subsequent national legislation and that the 
question of the direct applicability of community law could not be obviated through 
subsequent national legislation in derogation of the legal order of the community. M. 
Tlaminio Costa c. E.N.EL.L., 10 C.J.C.E. 1141 (1964); commented upon by Frowein, 
‘Zum Verhältnis zwischen dem EWG-Recht und nationalem Rech: aus der Sicht des 
Gerichtshofes der Europäischen Gemeinschaften,’? 10 Aussenwirtschaftsdienst des 
“‘Betriebs-Beraters 233 (1964). 

45 Commission de la C.E.E. c. Gouvernement de la Rapublique Italienne, 7 C.J.C.H. 633 
(1961) (violation of Art. 31) ; Commission de la C.E.E. c. Gouvernement de la République 
Italienne, 8 C.J.C.E. 1 (1962) (violation of Art. 12); Commission de la C.E.E. c. Grand- 
duché de Luxembourg et Royaume de Belgique, 8 C.J.C.E. 813 (1962) (violation of 
Art, 12). 

48 Gouvernement de la République Fédérale d’Allemagne ce. Commission de la O.E.E., 
9 O.J.C.E. 129 (1963); Gouvernement de la République Fédérale d’Allemagne e. Com- 
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Private enterprises or associations of private enterprises commenced suits 
for annulment of a Council regulation or a Commission decision in four 
of the reported cases.*7 The Court held in all these suits that it lacked 
jurisdiction either because the act under attack did not concern the com- 
plainant directly and individually as required by Article 173 of the treaty 
or because the requisite period for the commencement of the action had 
expired. The Court rejected the argument that Article 184 furnished a 
separate jurisdictional basis for access to the Court in competition with 
Articles 173 and 177.48 Although the latter article imposes on national 
tribunals of last resort the duty to certify questions of interpretation of 
the treaty raised in litigations pending before them to the Court of Justice 
of the European Communities, the Court restricted this mandate to ques- 
tions not already determined.*® 

The decisions show that the Court, taking great pains not to rock the 
boat, has steered a Community-oriented and progressive course. Mindful 
of the proper scope of judicial review and appreciative of administrative 
exigencies, it has nevertheless insisted on due process and rejected boiler- 
plate justification in lieu of particularized reasons for decisions or regula- 
tions. The advocates general have continued to play a useful rôle in 
facilitating the Court’s task; but the justices have not failed to exhibit 
a mind of their own.** 

STEFAN A. RIESENFELD 


THE INTER-AMERICAN COMMISSION DON HUMAN RIGHTS 


I. The Origin of the Commission 

The first measures looking toward a system of international protection 
of human rights in the Western Hemisphere were adopted in Mexico City 
at the end of the second World War,? when the American States set in 
motion the machinery leading to the signing of the American Declaration 


mission de la C.E.E., 9 C.J.C.E. 269 (1963); Gouvernement de la République Italienne 
c. Commission de la C.E.E., 9 C.J.C.E. 335 (1963). l 

47 Confédération nationale des producteurs de fruits et légumes et 3 autres requérantes 
c. Conseil de la C.E.E., 8 C.J.C.E. 901 (1952); Fédération nationale de la boucherie en 
gros et du commerce en gros des viandes et 3 autres requérantes c. Conseil de la C.E.E., 
8 C.J.C.E. 943 (1962); Milchwerke Heinz Wohrmann & Sohn KG et Alfons Liitticke 
GmbH c. Commission ce la C.E.E., 8 C.J.C.E. 983 (1962); Plaumann & Co. e. Commission 
de la C.E.B., 9 C.J.C.E. 197 (1963). 

48 Milchwerke Heinz Wohrmann & Sohn KG et Alfons Liitticke GmbH e. Commission 
de la C.H.E., cited note 47 above. 

49 Da Costa en Schaake N.V., Jacob Meijer N.V. et Hoechst-Holland N.V. ce. Commis- 
sion de la C.E.E., 9 C.J.C.E. 59 (1963). 

50 Compare, in this connection, defendant’s arguments and the judgment in Gouverne- 
ment de la République Fédérale d’Allemagne c. Commission de la C.E.E., 9 C.J.C.H. 129 
(1963). 

51 Compare, ¢.g., the conclusions of the Advocate General and the judgment in Société 
Commerciale A. Vloeberghs S.A. c. Haute Autorité de la C.E.C.A., 7 C.J.C.E. 391 (1961). 

1 The Inter-American Conference on Prablems of War and Peace, Mexico City, Feb- 
ruary, 1945, Res. IX, Par. 9; see draft declaration and accompanying report of Inter- 
American Juridical Committee, Dec. 31, 1945, 40 A.J.I.L. Supp. 93 (1946). 
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of the Rights and Duties of Man, on May 2, 1948,? almost eight months 
>rior to United Nations approval of the Universal Declaration of Human 
Rights. Not until the Fifth Meeting of Consultation of the Ministers of 
Foreign Affairs, in August, 1959, however, were concrete steps taken to 
ereate an operating mechanism concerned with the promotion and pro- 
section of human rights in the inter-American system. 
Resolution VIII of that meeting recommended, in Part I, that the 
Inter-American Council of Jurists ‘‘prepare a draft convention... on 
. ¢rganizations appropriate for the protection and observance of those 
rights.’”?3 In Part IT, the meeting proceeded to: 


ereate an Inter-American Commission on Human Rights, composed 
of seven members elected, as individuals, by the Council of the Organi- 
zation of American States from panels of three names presented by 
the governments. The Commission, which shall be organized by the 
Council of the Organization and have the specific functions that the 
er assigns to it, shall be charged with furthering respect for such 
rights.* 


On the authority of that resolution, the Council of the Organization 
proceeded to approve a Statute for the Commission and, on June 29, 1960, 
to elect seven individuals to serve four-year terms as members. The 
Hirst session opened on October 3 of that year at the Pan American Union, 
the permanent seat of the Commission. By statute it meets for eight weeks 
a year, in one or two regular sessions as determined by its members or in 
special session summoned by the Chairman or a majority of members 
(Article 11(b)). With prior consent from a government, it may meet 
in the territory of any other American State (Article 11(¢)). 

According to Article I of its Statute, the Commission is an ‘‘autonomous 
antity’’ of the Organization of American States. Being neither an ‘‘organ’’ 


2 Ninth International Conference of American States, Bogot4, March, 1948, Res. XXX; 
43 A.J.1.L. Supp. 133 (1949). 

8 The draft convention was completed at the Fourth Meeting of the Inter-American 
Souncil of Jurists, Santiago, Aug. 24-Sept. 9, 1959. See Final Act, OAS Doe. OEA/Ser. 
D/TV.4, CIJ-43, p. 43. 

4 Part I of Res. VIII was approved unanimously. Part II was approved by a vote of 
15-4, with 2 abstentions. On Sept. 10, 1959, shortly after the close of the Fifth Meeting 
of Consultation, the Council established a special committee to study Res. VITI, Part IT. 
[ts report and draft statute were received by the Council on Oet. 29, 1959, and sent to 
the governments for observations. See Report of the Special Committee, in Acta de la 
S3esi6n Ordinaria Celebrada el 29 de Octubre de 1959. Council of the OAS, Pan Amer- 
ican Union, Washington, D.C., Council Doc. C-a-348, pp. 165 ff. The statute of the 
Jommission was subsequently debated in the meetings of March 16, 1960 (Council Doe. 
3-a-868), and April 6, 1960 (Council Doe. C-a-366); voted in the meeting of May 25, 
1960 (Council Doc. C-a-371) ; and amended on June 8, 1960 (Council Doe. C-a-373). 

5 The individuals elected were: Angela Acuña de Chacon, Costa Rica; Manuel Bianchi 
Jundian, Chile; Gonzalo Escudero, Eeuador; Gabino Fraga, Mexico; Reynaldo Galindo 
Pohl, =] Salvador; Durward V, Sandifer, U. 8. A.; and Romulo Gallegos, Venezuela. 
Dr. Gallegos resigned, due to ill health, on May 10, 1968, and Daniel Hugo Martins of 
Uruguay was elected by the Council of the Organization. In new elections on June 3, 
1964, <ll members of the Commission were re-elected, except Reynaldo Galindo Pohl, who 
iid not run. He was replaced by Carlos Dunshee de Abranches of Brazil. 
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of the system nor a Specialized Organization, its exact status under the 
0.A.S. Charter has never been resclved. The Secretariat of the Commis- 
sion, including its Executive Secretary, is appointed not by the Com- 
mission members but by the Secretary General of the Organization (Article 
14). The Commission’s budget and the emoluments of the members are 
fixed by the Council of the Organization, t which the Commission must 
present an annual agenda of activities (Article 14). As may be surmised, 
budgetary restrictions serve as a non-statutory and perhaps the most sig- 
nificant limitation upon its powers, and figured strongly in the delibera- 
tions of the Council regarding the nature and powers of the Commission.® 

The seven members of the Commission, se ected as experts in their indi- 
vidual capacity to ‘‘represent all the member countries of the Organization 
of American States and act in its name’’ (Article 3(b)), are elected to 
four-year terms by secret ballot of the Council. No provision is made for 
geographic distribution or any special professional competence. The mem- 
bers are not required to reside at the seat of the Commission nor to devote 
full and exclusive attention to its tasks.” The Chairman of the Commission, 
elected by the Commission members, serves for two years, and can be re- 
elected. 


It. The Powers of the Commission 


According to the mandate of Resclution VITI, the Commission was estab- 
lished to ‘‘promote respect for human rights.” The distinction, however, 
between promotion and the measures for protection referred to in Part I 
of the resolution was vague, and the Council members held widely differ- 
ing views on precisely how much power was necessary to ‘‘promote re- 
spect?’ as distinguished from ‘‘proteecting’’ these rights. The powers 
finally ‘‘assigned’’ to it by the Council of the Organization, contained in 
Article 9 of the Statute, are: 


a. To develop an awareness of human rights among the peoples of 
America; 

b. To make recommendations to the Governments of the member states 
in general, if it considers such action advisable, for the adoption of 


6 The initial draft statute proposed a full-time Commission meeting ten months a year. 
The Secretary General’s Memorandum pointed out that the cost of such a commission 
would approach $232,000 in the first year, whereas shorter sessions could limit the budget 
to $60,000 (C-a-348, op. cit. 169 f., 181). 

7 The statute initially approved by the Council provided for a full-time Chairman, and 
contained an ‘‘incompatibility’’ or conflict of interest clause. After many of the sub- 
stantive powers failed to gain approval in the final vote, however, the Council reconsidered 
these provisions and found them incongruous, At the following meeting on June 8, 1960, 
the Council amended the statute to delete them. 

8 The draft statute called for broad powers to consider individual complaints and to 
make recommendations to governments concerning peeded adjustments in their internal 
law. One group of countries, led by Ecuador and El Salvador, maintained that the new 
Commission could hardly promote human rights withcut these powers, and that Res. VIII 
demanded the creation of a commission, not a study group. Others, including the U. S., 
questioned whether hearing individual complaints wes not more like ‘‘protection’’ than 
promotion. 
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progressive measures in favor af human rights within the frame- 
work of their domestic legislation and, in accorcéance with their 
constitutional precepts, appropriate measures to further the faithful 
observance of those rights; 

c. To prepare such studies or reports as it considers advisable in the 
performance of its duties; 

d. To urge the Governments of the member states to supply it with 
information on the measures adopted by them in matters of hu- 
man rights; 

e. To serve the Organization of Americar States as an advisory body 
in respect of human rights. 


No enforcement powers were contemplated, nor any power akin to that 
of the European Court of Human Rights to ‘‘afford just satisfaction to 
the injured party.” ‘The principal question in the debates of the Council 
was whether the Commission should be permitted to consider complaints 
from private individuals and organizations. The draft articles to this 
effect narrowly failed to gain a majority in the final vote on the Statute.® 

Faced with a spontaneous flood of lecters from private parties through- 
out the Hemisphere from its initial meeting, the Commission found itself 
with a difficult line to draw.t° It had a duty to ‘‘develop an awareness 
of human rights,’’ ‘‘to make recommendations to the Governments,’’ and 
“‘to prepare studies.’’ The information contained in these communica- 
tions was relevant to these tasks. On the other hand, the Commission had 
no illusions about its lack of power in this matter. Arousing expectations 
which it could not satisfy might result in greater harm in the long run. 
Accordingly, at its first session, it resolved the problem by agreeing that 
in order to fulfill its function under Article 9(b) and (c) of its Statute, 
it would take cognizance of individual communications for informational 
purposes, and resolved that: 


. according to its Statute, it is not empowered to make any indi- 
vidual decision regarding the written communications or claims that 
it receives involving the violation of human rights in the American 
states, although, for the most effective fulfillment of its functions, 
the Commission shall take cognizance of them by way of information. ™ 


Proceeding further, the Commission decided that in order to complete 
this information-gathering task, it must hear from the governments from 
which it could request information according to Article 9(d) of its 
Statute. Procedures subsequently incorporated into the Commission’s 
regulations established a subcommittee of three members for preliminary _ 
consideration of the communications and for reporting to the Commission. 
When the Commission so decides, relevant extracts of the communications 


9 The vote on the key provisions was 10-8, with 8 abstentions. 

10 Over 2,000 communications relating to specific violations of human rights, and 
innumerable communications categorized as of an informative nature, are reported by the 
Commission in four years of existence. Proyezto de Informe Sometido por la Comisión 
Inter-Americana de Derechos Humanos a la Undecima Conferencia Inter-Americana, 
OBA /Ser.L/V/I1.9, Doc. 18, April, 1964, p. 4. 

11 Inter-American Commission on Human Rights. Report on the ... First Session, 
— Oct. 8-28, 1960, OEA /Ser.L/V/IL1, Doe. 32, p. 13. | 
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are transmitted to the government concerned for such information as the 
government desires to supply. Although anonymous complaints are not 
considered, the writer’s identity and any information that might serve to 
identify him is withheld in transmitting the communication to the govern- 
ments.7” 

Interpretation of paragraph b of Article 9, ‘‘to make recommendations 
to Governments of the member states in general, if it considers it ad- 
visable,’’ also gave rise to discussion. Did it require that the Commis- 
sion’s recommendations could only be addressed to all of the governments 
in general and not to individual governments in particular, or did it mean 
that the recommendations must be ‘‘general’’ but could be addressed to 
the countries individually or jointly, depending on the nature of the 
subject? The Commission stated its own interpretation of the “* in gen- 
eral’’ clause to the effect that: 


paragraph b of Article 9 of the Statute of the Commission should 
permit this body, if it considers such action advisable, to make general 
hart aca to each individual member state, as well as to all 
of them.*4 


This interpretation was communicated to the Council of the Organization 
at the close of the First Session of the Commission, and has since guided 
its actions. 

At the close of the first meeting the Commission requested the Council 
to amend its Statute to broaden its powers so that it could ‘‘examine com- 
munications or claims directed to it by any person or group of persons.’’ 14 
Although this request was renewed at subsequent sessions, and the Highth 
Meeting of Consultation of Ministers of Foreign Affairs approved a 
resolution recommending amplification of the powers, no action has been 
taken to date. 

In determining the scope of its mandate and the definition of the rights 
it seeks to promote, Article 2 of the Statute refers to the American Declara- 
tion on the Rights and Duties of Men. Although no convention guides 
its actions,?® the Commission is not without recourse to a body of law. 
Several inter-American treaties establish important principles in selected 
areas.7” Moreover, the Commission relies heavily on national constitu- 
tions and domestic law which, in the Americas, often provide compre- 
hensive individual guarantees. This was clearly demonstrated in the case 


12 Regulations, Arts. 33-40. See also Report on the .. . Second Session, April 10-26, 
1961, OEA /Ser.L/V/I1.2, Doc. 24, p. 14. 

18 Resolution of Oet. 12, 1960, at the seventh meeting of the First Session. 

14 Report on the . . . First Session, op. cit. 10. 

15 Punta del Este, Uruguay, January, 1962, Res. IX; 56 A.J.I.L. 613 (1962). 

16 The lack of a convention was one of the principal impediments to effective interna- 
tional action on behalf of human rights pointed out by the Inter-American Juridical 
Committee in their study, The Juridical Relationship between Respect for Human Rights 
and the Exercise of Democracy, May, 1960, CIJ-52. 

17 Some of these conventions are: Asylum (Havana, 1928), Political Asylum (Monte- 
video, 1983), Diplomatic Asylum (Caracas, 1954), Territorial Asylum (Caracas, 1954), 
Political Rights of Women (Bogotá, 1948), and Civil Rights of Women (Bogotá, 1948). 
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of Haiti, where the Commission’s observations were firmly grounded in 
laws and practices of the existing regime in Haiti which flatly negated the 
guarantees of its own Constitution (see below). 

Reliance upon the American Declaration as a principal reference point 
affects the Commission’s limited powers in several ways. First, it covers 
a broad area which might not have been within its mandate if it had been 
hammered out in the process of negotiation and subject to ratification. 
Second, no state can escape the provisions of the Declaration, for there is 
no convention to which reservations can be made or which can be de- 
nounced. The experience with Cuba graphically demonstrated this point. 
Temporarily suspended from the 0.A.8., Cuba continued to be a source 
of study for the Commission, which declared that 1t ‘‘could not under any 
circumstances renounce its obligation to promote respect for human rights 
in each and every one of the member states of the Organization.’’ 18 

Lastly, the member states are deprived of unilateral recourse to an 
escape clause, such as that in Articles 15 and 17 of the European Conven- 
tion, which permits a state to take measures derogating from its obliga- 
tions in ‘‘time of war or other public emergency,’’ or which provides the 
state with a degree of discretion to take m2asures against persons who 
would use liberty to destroy liberty. Since national emergencies fre- 
quently result from a record of continued abuse of human rights, they 
pose a substantial dilemma for international commissions. The Inter- 
American Commission faced the question in the case of Haiti, and it pro- 
ceeded to disregard the declaration of national emergency by the Duvalier 
government, considering solely the substance of the questions of violations 
of human rights by the regime in power. | 

While the Commission’s frame of reference is thus broadened by the 
absence of a convention, the other side of the coin is the complete lack 
of enforcement provisions. It is difficult even to speak of voluntary en- 
forcement, since there is no decision-making power which would call for 
enforcement. The Commission’s influence is exercised through observa- 
tions contained in published statements and presented to public opinion. 
This is its principal and not insignificant sanction, which was clearly ac- 
knowledged in the Council debates on the Commission’s Statute, where the 
representatives were clearly aware of the potential impact of the moral 
sanctions which the Commission could invoke? Contrasted with the Eur- 
opean Commission on Human Rights, whose reports are transmitted only to 
the Committee of Ministers, no statutory requirement compels the Inter- 
American Commission to refrain from publishing its own studies and 
observations.*° 


18 Report on the Situation of Political Prisoners and Their Relatives in Cuba, 
OHA /Ser.L/V/1I.7, Doe. 4, May, 1963, p. 8. 

19 Doe. C-a-348, op. ett. 47. But see Doc. C-a-373, og. cit. 22 ff. 

20 European Convention, Arts. 30, 31; 45 A.J.I.L. Supp. 24 (1951). Interestingly, a 
provision in the draft statute imposed limitations on the Commission’s power to publish 
but in the final voting was eliminated together with tho others relating to examination of 
individual complaints. 
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III. Activities of the Commission 


Unlike either the United Nations cr European Commissions, the Inter- 
American Commission on Human Rigtts has oriented its activities to studies 
of the over-all situation regarding human rights in specific countries, as the 
published documents of the.Commission clearly indicate. Cuba, Haiti, the 
Dominican Republic, Nicaragua, Paraguay, among others, have all been 
cited in extensive studies, and the Commission has published individual 
reports relating to problems in Cuba. the Dominican Republic and Haiti. 
These reports are pioneer efforts and, as such, demonstrate what can be done 
to open problems to the serutiny of public opinion with limited financial 
resources and limited ability to conduct extensive investigation. The re- 
ports summarize, generally without comment, the information gathered 
through individual complaints regarding violations of human rights. These 
are published alongside of the government’s reply, stating the opposing 
viewpoint. The format of the report makes it abundantly clear how the 
Commission proposes to deal with cases in which its nformation-gathering 
abilities are impeded for whatever reason. It makes clear that the Com- 
mission can weigh only the information made available to it, with the 
unmistakable inference that, should governments choose to supply more 
complete information, the report can serve equally as their forum. 

The Commission has done much work in the Dominican Republic. Two 
trips have been made to that couniry, the first during the Commission’s 
Third Session, and a subsequent one during the Sixth.” Extensive inter- 
views of government officials, leading citizens and opposition political 
leaders, and open hearings in various locations of the countryside during 
the first trip resulted in an importart report on the Situation Regarding 
Human Rights in the Dominican Republic, which was distributed to the 
governments and made public. The report concluded that: 


. it can be deduced that the most flagrant violations of human rights 
in the Dominican Republic were perpetrated during the regime headed 
by Generalissimo Rafael Leonidas Trujillo. While the situation with 

` respect to human rights improved after July 1, 1961, and new legisla- 
tion was passed containing reforms designed to bring this about during 
the government of President Balaguer, serious violations continued, as 
pointed out in this Report.”” 


The Commission’s second trip, to investigate a specific case of infringe- 
ment of freedom of speech, resulted in a detailed inquiry by the Commission, 
but the lack of exhaustion of domestic remedies caused it to refrain from 
comment. 

For Cuba, an unabating flow of communications, especially in regard to 
the treatment of political prisoners, impelled the Commission to request the 
Cuban Government’s consent to permit it to go to Cuba to examine the situa- 


21 See Report on the . . . Third Session, Cet. 2-Nov. 4, 1961, OEA /Ser.L/V/II.3, Doc. 
32, p. 4; Report on the .. . Sixth Session, April 16-May 8, 1968, OHA/Ser.L/V/IL7, 
Doe. 28, p. 16. 


22 OWA /Ser.L/V/I1.4, Doe. 32, May 22, 1962, pp. 27 ff. 
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tion in that country." When consent was not forthcoming, the Commission 
decided to gather direct information through personal interviews with rela- 
tives of prisoners, many of whom then resided in Miami, Florida. With 
permission from the U. S. Government, a subcommittee of three members 
went to Miami to conduct interviews, which, tcgether with other sources of 
information, resulted in a detailed report on the Situation of Political 
Prisoners and Their Families in Cuda. The report, forthright and specific 
m relating mdividual abuses, concluded that: 


The Commission regrets that its repeated requests for information 
addressed to the Cuban Government only received evasive replies in 
some cases and a complete absence of reply in others... . This has 
precluded the Commission from arriving at an opinion different from 
that which it could have if the substantial incorrectness of the denun- 
ciations received would have been proved.” 


In Haiti, the Commission made little headway in its attempt to amplify 
its area of study. When, at its Fifth Session, it asked the Haitian Govern- 
ment for permission to hold meetings in Haiti, the Government refused 
conditionally on the grounds that the Commission had not 


laid the basis for that request which can be interpreted as a form of 
interference in the internal affairs of the Republie of Haiti that affects 
its sovereignty.?® 


Accordingly, the Commission pointed out its statutory authority in Article 
11(¢), reminding the Government of its affirmative vote for this provision 
gt the time of the establishment of the Commission, and reiterating its pur- 
pose to examine ‘‘in an impartial and responsible spirit, the status of 
human rights in Haiti.” s When, due to continuing communications, the 
Commission renewed its request during the next session, the Haitian- 
Dominican conflict, before the Council of the Organization, overshadowed 
¿ll other factors and the Government’s reply was unconditionally negative. 
Unable to proceed further, the Commission sent a note to the Council of the 
Organization, expressing ‘‘deep concern over the situation regarding human 
rights in Haiti,’’ and proceeded to publish its report, using the information 
available, on the Situation of Human Rights in the Republic of Haiti.” 

In Nicaragua, while the Commission requested and readily received per- 
mission from the Government of Nicaragua to hold meetings there, the date 
for the visit was to be ‘‘fixed by mutual agreement.’’** Mutual agreement 
was never reached. When the Commission suggested any date during De- 
cember, 1962, or January, 1963, allowing for two months before a scheduled 
election, the Government sought to delay the visit until after the election. 


28 Over 1,300 communications were received through May, 1963. 112 were transmitted 
to the Government of Cuba in 48 separate notes. Only 12 replies were received. Report 
cn... Political Prisoners . . . in Cuba, op. cit. 1. See also Report on the... Fifth 
Session, Sept. 24-Oct. 26, 1962, OHA/Ser.L/V/I1.5, Doc. 40, p. 16. 

24 Op, cit. 63. 

25 Report on the . . . Fifth Session, op. cit. 8, 9. 

26 Ibid, 9 ff. 

27 OEA /Ser.L/V/I1.8, Doc, 5, Nov., 1963, p. 7. 

28 Report on the . . . Fifth Session, op. cit. 12. 
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The Commission replied unequivocelly, affirming its intention to visit 
Nicaragua prior to the election ‘‘to verify whether such rights were in 
reality observed . . . with special attention to the right of free elections,’’ 
and stating that a visit subsequent to the elections ‘‘ would not coincide with 
the intentions of the Commission as specified in its request for consent on 
September 28, 1962.’? 2? Clearly, no purpose would be served in arriving 
after a newly elected government took office, which would make irrelevant 
any observations about complaints on file. While the Commission thus post- 
poned its attempt to hold its meeting in Nicaragua, the Government of 
Nicaragua proceeded to make efforts to demonstrate the authenticity of the 
election by requesting the Secretary General of the O.A.8. to appoint a 
three-member team of election observers, to which the Secretary General 
promptly agreed.®° 

In its four years of existence, the Commission has forwarded communicea- 
tions to and requested information from almost every American country, 
including the United States. In almost every instance replies were received 
and, except for the case of Paraguay and these noted above, it has not made 
public any intention to request special permission to go to any country. On 
the other hand, in Honduras, following the military coup in March, 1963, 
the new government extended an invitation to the Commission to send a 
representative to Honduras ‘‘to prove the falseness of claims’’ which the 
Commission had transmitted to it for mformation. This matter is also 
pending.*? 

In the matter of technical studies and other activities, a preliminary 
general work program outlined at the First Session, and the reports under- 
taken by each member in relation to it, led to an intricate and detailed work 
program which the Commission published at its Fifth Session. Outlining 
ten priority areas of substantive problems in human rights, upon which it 
would focus its attention in the forthcoming sessions, the Commission placed 
strong emphasis on civil and political rights. Amecng the specific reports 
already published have been a Draft Convention on Freedom of Expression, 
Information and Investigation, to be submitted to the Eleventh Inter-Amer- 
ican Conference,®* a preliminary report examining the implications of the 
state of siege and other emergency measures for the protection of human 
rights,” and an analysis of the relationship between human rights and the 
democratic form of government.** 

29 Report on the . . . First Special Sessicn, Jan, 3-23, 1963, OHA/Ser.L/V/I1.6, Doe. 
e F report of the electoral observers was submitted to the Secretary General and to 
the Government of Nicaragua. 

$1 Report on the . . . Seventh Session, Oct. 7-25, 1963, OBA/Ser.L/V/II8, Doc. 85, 

. 10, 17. 

r aa ees /II.8, Doc. 15. Gonzalo Escudero, Rapporteur. 

83 La Protección de los Derechos Humanos Frente a la Suspensión de Garantias o 
Estado de Sitio. Daniel Martins, Rapporteur. OEA/Ser.L/V/II.9, Doc. 14, April, 1964. 
See also Secretariat Document: Preliminary Study of the State of Siege and the Protec- 
tion of Human Rights in the Americas, OBA /Ser.L/V/II.8, Doc. 6, Sept., 1963. 

34 The Relationship Between Respect for Human Rights and the Effective Exercise of 


Representative Democracy. Durward V. Sandifer, Rapporteur. OHA/Ser.L/V/II.4, 
Doe, 21, April, 1962. 
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The Commission has also sought to sponsor a fellowship program in 
human rights, and to spur the establishment of National Committees for 
Human Rights, but severe limitations in budgetary resources and time have 
caused it to move with great deliberation.*® 

L. RONALD ScHEMAN * 


INTERIM ARRANGEMENTS FOR A GLOBAL COMMERCIAL COMMUNICATIONS 
SATELLITE SYSTEM! 

Two interrelated Agreements on Interim Arrangements for a Global 
Commercial Communications Satellite System were completed at a con- 
ference in Washington July 21 to 24, 1964, and opened for signature on 
August 20.5 The Agreements were signed by 11 countries* on August 
20 and entered into force the same day; by February 20, 1965, 84 more 
countries ë had signed the Agreements. 

. The *‘Agreement Establishing Interim Arrangements for a Global Com- 

mercial Communications Satellite System’’ is en intergovernmental agree- 
ment setting forth the principles governing the system and the basic 
organizational arrangements. While this Agreement is signed only by 
governments, the second Agreement, called ‘‘Special Agreement,’’ is signed 
by governments or communications entities designated by them. It con- 
tains the technical and financial arrangements for the system. 

The Agreements pertain mainly to the ‘‘space segment’’ of the global 
communications system, which is defined as consisting of the satellites and 
the tracking, control, command and related facilities and equipment re- 
quired to support the operation of the satellites. The multilateral owner- 
ship of the space segment accordingly does not include earth stations which 
will have access to the communications satellites. 

The Agreements are open for signature or accession by any state which 
is a Member of the International Telecommunication Union. There are 
124 Members in the ITU; of this number, 116° are states and thus eligible 


85 See the reports of the Commission on the work accomplished in each session, and 
especially the Report on the . . . Seventh Session, op. cit. 29. 

* Mr. Scheman is a member of the Department of Legal Affairs of the Pan American 
‘Union. The views herein expressed are his own and do not reflect those of the General 
Secretariat. 

1On international developments relating to outer space generally, see Simsarian, 57 
A.J.LL. 854-867 (1963), and 58 ibid. 717-723 (1964). 

251 Dept. of State Bulletin 281 (1964); the final texts of the two Agreements are 
published in Treaties and Other International Acts Series, No. 5646; and 3 Int. Legal 
Materials 806, 810 (1964). 851 Dept. of State Bulletin 348 (1964). 

4 Australia, Canada, Denmark, France, Italy, Japan, Netherlands, Spain, United 
Kingdom, United States and Vatican City. 

5 Algeria, Argentina, Austria, Belgium, Brazil, Ceylon, Chile, China, Colombia, 
Ethiopia, Federal Republie of Germany, Greece, India, Indonesia, Iraq, Ireland, Israel, 
Jordan, Kuwait, Lebanon, Libya, Monaco, New Zealand, Norway, Portugal, Saudi 
Arabia, South Africa, Sudan, Sweden, Switzerland, Syria, Tunisia, United Arab Re- 
public and Uruguay. 8 As of December 31, 1954, 
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to sign or accede to the Agreements.” <A state need not, however, Tiseome | 
'a party to the Agreements to have access to the system. 


The Preamble of the first Agreement recalls the principle set forth in - 


Resolution 1721 (XVI) adopted by the United Nations General Assembly 
‘on December 20, 1961, that communications by means of satellites should be 
available to the nations of the world as soon as practicable on a global and `: 
non-discriminatory basis;® the Preamble then states “‘that satellite com- 
munications should be organized in such a way as to permit all States to 
have access to the global system.” 

An Interim Communications Satellite Committee is established witch : 
has responsibility for establishing and operating the space segment of the 
global communications system. Any signatory of the Special Agreement 
with an investment quota of 1.5% or more in the system is entitled to 
membership on the Committee.” Signatories with quctas of less than 1.5% 
may combine their quotas and thus be represented on the Committee. 

Voting in the Committee is according to quota allocations, each repre- 
sentative casting the number of votes equal to his quota, or combined 
= quotas which he may be representing, as the case may be. The Committee 
held its first meeting on September 29, 1964, and is in general meeting 
monthly, devoting three or four days to eaca meetirg. The Government . 
of the United States designated the Communications Satellite Corporation, 
established pursuant to the Communications Satellite Act of 1962, as its 
communications entity to sign the Special Agreement and thus to be 
represented on the Committee. 

The Agreement provides that the Committee shall endeavor to act 
unanimously; however, if it fails to reach unanimous agreement, it takes 
decisions by a majority of the votes cast, except that for 14 categories of 
decisions enumerated in the Agreement, any decision must have the con- 
currence of representatives whose total votes exceed the vote of the repre- ` 
sentative with the largest vote by not less than 12.5%. These categories 
include such major decisions as (1) choice o? type or types of space seg- ` 
ment to be established; (2) establishment of general standards for approval 
of earth stations for access to the space segment; (3) approval of budgets 
by major eategories; (4) establishmens of the rate of charge per unit of 

7 All Members of the United Nations are also Members of the ITU except four new 
states: Malawi, Malta, Trinidad and Tobago, and Zambia. The following seven states 
were Members of the ITU but not Members cf the United Nations as of December 31, 
1964: Federal Republic of Germany, Korea, Liechtenstein, Monaco, Switzerland, Vatican 
City and Viet Nam. a 

8 Res. 1721 (XVI). General Assembly, 16th Sess, Official Records, Supp. No. 17 
(Doe. A/5100), pp. 6-7; 56 A.J.LL. 946 (1963). ; 

? The following quota allocations were listed in the Annex of the Special Agreement 
for signatories of this Agreement when it cane into force on Aug. 20, 1964: Australia, 
2.75; Austria, 0.2; Belgium, 1.1; Canada, 3.75; Denmark, 0.4; France, 6.1; Federal 
Republic of Germany, 6.1; Ireland, 0.35; Italy, 2.8; Japan, 2.0; Netherlands, 1.0; 
Norway, 0.4; Portugal, 0.4; Spain, 1.1; Swedes, 0.7; Switzerland, 2.0; United Kingdom, 
8.4; United States, 61.0 and Vatican City, 0.05. Representatives of these 19 countries 


attended the July, 1964, Conference. The Cammittea must approve quotas for other 
countries signing or acceding to the Agreements. 
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satellite utilization; (5) decisions on additional contributions; (6) ap- 
proval of the placing of contracts; (7) approval of matters relating to 
satellite launchings; and (8) determination of financial conditions of 
accession. 

Because of the urgency of reaching decisions relating to four of these 14 
categories, questions on the type of space segment, budget, contracts and 
satellite launchings may be decided by the concurring votes of representa- 
tives whose total votes exceed the vote of the representative with the largest 
vote by not less than 8.5% after such questions have been under con- 
sideretion for 60 days. 

The Agreement designates the Communications Satellite Corporation 
as the manager of the design, development, construction, establishment, 
operation and maintenance of the space segment. It performs its re- 
sponsibilities as manager ‘‘pursuant to general policies of the Committee 
and in accordance with specifie determinations which may be made by the 
Committee. ’’ 

Heavy financial commitments and risks are involved. The quota allo- 
eations subseribed by signatories tc the Special Agreement are percentages 
of the estimated $200,000,000 cost of the design, development, construction 
and establishment of the space segment during the interim arrangements. 
The Committee may invite contributions from signatories in the amount of 
another $100,000,000 if required; however, signatories are not obligated to 
pay this additional amount. Signatories which assume the additional 
obligation would have their investrnent quotas adjusted accordingly. 

Tha satellite system being established does not include the cost of earth. 
stations; however, the Agreements provide for the approval of an earth 
statian by the Committee before it is permitted to utilize the space seg- 
ment. In deciding whether an earth station may utilize the space segment, 
the Committee will take into account the technical characteristics of the 
station, the technical limitations on multiple access to satellites due to 
the existing state of the art, the effect of geographical distribution of earth 
staticns on the efficiency of the services to be provided by the system, the 
recommended standards of the International Telegraph and Telephone 
Consultative Committee and the International Radio Consultative Com- 
mittee of the International Telecommunication Union, and such general 
standards as the Committee may establish. 

Each applicant for approval of an earth station will be responsible for 
making equitable and non-discriminatory arrangements for the use of the 
earth station by all signatories or duly authorized communications en- 
tities intended to be served by the earth station. 

The Agreements provide for interim arrangements for a global com- 
mercial communications satellite system; Article IX of the first Agreement 
sets forth the procedure to be followed for the establishment of definitive 
arrangements. Not later than January 1, 1969, the Committee is to make 
a report with its recommendations on whether the interim arrangements 
should be continued on a permanent basis or whether some other arrange- 
ments should be made, such as a permanent international organization with 
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a General Conference and an international administrative and technical 
staff. This report is then to be considered at an international conference. 

The 19 countries which attended the Conference in Washington in 
July, 1964, were the countries prepared at that time to invest in the pro- 
posed satellite system. These 19 countries provide over 80% of the world’s 
communications traffic that might be expected to be handled initially by a 
communications satellite system. Although the entire $200,000,000 costs 
will not be needed nor called for in the first twelve months, there had to be 
firm assurance that the signatories to the Special Agreement would be 
prepared to provide this entire sum when needed. 

Soon after the Communications Satellite Act of 1962 was enaeted by 
Congress and approved by the President on August 31, 1962,?° the United 
States initiated discussions with other countries to explore the feasibility 
of concluding international arrangements for the establishment of a global 
commercial communications satellite system. Various meetings convened 
under the auspices of the International Telecommunication Union par- 
ticularly served as the occasion for informal] discussions with a number of 
countries on this subject—far in excess of the 18 that finally met with 
the United States in Washington in July, 1964. Two ITU meetings es- 
pecially useful for such informal consultations were the Tenth Plenary 
Assembly of the International Radio Consultative Committee in January 
and February, 1968, and the Extraordinary Administrative Radio Con- 
ference on the allocation of frequency bands for space communications in 
October and November, 1963.17 Early in 1963 and again several times 
- during 1968 and early 1964 the United States suggested to the Soviet 
Union that it might be useful to have discussions concerning the establish- 
ment of a global commercial communications satellite system. At a meet- 
ing held by the two countries on this subject in Geneva on June 15 and 
16, 1964, the Soviet Union indicated it did not then wish to participate in 
such arrangements.” 

Although the entire 100% of the investment contemplated by the Agree- 
ment was allocated among the initial 19 participants at the July, 1964, 


10 P.L. 87-624, 87th Cong., H.R. 11040; 76 Stat. 419; reproduced in 1 Int. Legal 
Materials 331 (1962). 

-11 See statements of Departments of State and Communications Satellite Corporation 
in ‘‘Communications Satellite Act of 1962—-The First Year,’’ Report of House Com- 
mittee on Interstate and Foreign Commerce, 88th Ceng., 1st Sess., Rep. No. 809, Oct. 3, 
1963, pp. 6 and 25-27; statement made by Chairman of U. 8. Delegation on elosing day 
of ITU Extraordinary Administrative Radio Conferanee on the allocation of frequency 
bands for space communications, Nov. & 1963, 49 Dept. of State Bulletin 835-837 
(1963); and Report on Geneva Space Radio Communication Conference and Progress 
Made in Establishing Global Communications Satellite System, by Congressman Harris 
in U. S. House of Representatives on Jan. 9, 1964, 110 Cong. Eee. (88th Cong., 2d Sess.} 
159-178. 

12 Report on Geneva Space Radio Communication Conference and Progress Made in 
Establishing Global Communications Satellite System, by Congressman Harris in U. S. 
House of Representatives on Jan. 9, 1964, 110 Cong. Ree. (88th Cong., 2d Sess.) 160; 
U.N. Doc. A/AC.105/P.V. 34, p. 41; and Richard N. Gardner, In Pursuit of World Order 
233 (1964). 
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Oonference, it was agreed that their cuotas would be reduced pro rata 
as necessary to accommodate additional signatories to the Special Agree- 
ment; however, the initial quotas of all additional signatories may not 
exceed 17%. 

These international arrangements are consistent with the provisions of 
-he Communications Satellite Act of 1962, which provides in Section 102 
`a) and (b): 


(a) The Congress hereby declares that it is the policy of the United 
States to establish, in conjunction and in cooperation with other 
countries, as expeditiously as praticable a commercial communica- 
tions satellite system, as part of an improved global communications 
network, which will be responsive to public needs end national ob- 
jectives, which will serve the communication needs of the United States 
and other countries, and which will contribute to world peace and 
understanding. 

(b) The new and expanded telecommunication services are to be 
made available as promptly as possible and are to be extended to 
provide global coverage at the earliest practicable date. In effectuat- 
ing this program, care and attention will be directed toward pro- 
viding such services to economically less developed countries and 
areas as well as those more highly developed, toward efficient and 
economical use of the electromagnetic frequency spectrum, and toward 
the reflection of the benefits of this new technology in both quality of 
services and charges for such services. 


Section 305 (a) (1) states that the Communications Satellite Corporation 
s authorized to plan, initiate, construct, own, manage, and operate itself 
or in conjunction with foreign governments or business entities a com- 
mercial communications satellite system. 

As required by the Act, 50% of the 10,000,000 shares of common stock 
of the Corporation was sold to communications common carriers and 50% 
=o the public at $20 a share, totaling a sale cf $200,000,000. The sale to 
she public was completed in June, 1964. To insure the development of 
2 communications satellite system as promptly as possible as called for 
>y the Act, the Corporation was prepared, if necessary, to finance the 
sntire cost of establishing the system; that is, the space segment.t* This 
was not necessary, however, with the zonclusion of the interim arrange- 
ments with 18 other countries in July, 1964. 

In accordance with the Act, the Corporation has a Board of Directors of 
15 individuals. Three members of the Board have been appointed by the 
President, by and with the advice and. consent of the Senate, six by the 
30mmunications common carriers and six by the other stockholders of 
she Corporation. 

At the sixth session of the United Nations Committee on the Peaceful 
Uses of Outer Space at United Nations Headquarters in New York October 
26 to November 6, 1964, there was no item on the agenda concerning the 
zwo Agreements establishing interira arrangements for a global commercial 
Zommunications satellite system; however, considerable attention was 


28 Prospectus issued by Communications Satellite Corporation, dated June 2, 1964, 
2. 21. 
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nevertheless given to this subject during the two-week session of the 
Committee.** 

A progress report on international co-operation envisaged in the field 
of satellite communications was submitted to the Committee on October 
27 by the United States in association with the other sixteen countries 
which had thus far signed the Agreement Establishing Interim Arrange- 
ments for a Global Commercial Communications Satellite System.1® The 
United States observed that the two Agreements had been submitted to 
the United Nations Seeretary General for registration in accordance with 
Article 102 of the Charter of the United Nations. 

During the discussions in the Committee, seven participants in the in- 
terim arrangements spoke favorably concerning the Agreements; these 
seven were Australia, Austria, Belgium, France, Italy, United Kingdom 
and the United States. The Soviet Union and four other Communist 
countries (Bulgaria, Czechoslovakia, Hungary and Poland) were critical 
of the arrangements. 

- Major points of disagreement may be summarized under the following 
four categories: 

1. The Soviet Union claimed that the Agreements were not consistent 
with resolutions on outer space adopted by the General Assembly. Three 
such resolutions were Involved. Resolution 1721 (XVI) adopted on De- 
cember 20, 1961, stated that ‘‘communication by means of satellites should 
be available to the nations of the world as soon as practicable on a global 
and non-diseriminatory basis.’’ Resolution 1802 (XVII) adopted on 
December 14, 1952, stressed ‘‘the importance of international cooperation 
to achieve effective satellite communications which will be available on a 
world-wide basis.’’*® Resolution 1962 (XVIII) stated the principle that 
‘‘States bear international responsibility for national activities in outer 
space’’ and that ‘‘activities of non-governmental entities in outer space 
shall require authorization and continuing supervision by the State con- 
cerned,’’ 27 

The participants in the interim arrangements observed that the state- 
ments in Resolutions 1721 and 1502 were fully met by the Agreemenis, 
which remain open for signature or accession by any state which is a 
Member of the International Telecommunication Union; and in addition, 
all states will have access to the system irrespective of whether they become 
parties to the Agreements. Investment in the system is not a prerequisite 
to participating in the benefits of the system. The principle set forth in 
Resolution 1962 is met by the intergovernmental character of the Agree- 
ment establishing the interim arrangements; only governments may sign 
or accede to this Agreement. The Special Agreement may be signed only 
by governments or communications entities designated by the governments 

14 For the discussion of this subject in the Committee, see U.N. Docs. A/AC.105/P.V. 
26 to 34. 15 U.N. Doe. A/AC.105 /22. 

16 Res. 1802 (XVII). General Assembly, 17th Sess., Official Records, Supp. No. 17 
(A/5217), p. 5. 


17 Res. 1962 (XVIII). General Assembly, 18th Sess., Official Records, Supp. No. 15 
(A/5515), p. 15; 58 A.J.LL. 477 (1964). 
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parties to the first Agreement. In all cases, the communications entities 
d2signated are subject to the supervision of governments. Under the 
Communications Satellite Act of 1962, the Comraunications Satellite Cor- 
poration is subject to government regulation. The two Agreements are 
interdependent and one may not remain in foree without the other. 

2. The Soviet Union objected that the Agreements by-passed the United 
Nations and the International Telecommunication Union and that the ar- 
rangements under these Agreements are being carried on outside the 
framework of the two organizations. 

The participants in the interim arrargements noted that States Mem- 
bers of the International Telecommunication Union could sign or accede to 
tLe Agreements. They observed that Leavy ñnancial commitments and 
rīks are involved; with capital costs high, it is estimated that at least 
$200,000,000 will be contributed by signatories of the Special Agreement 
tcwards the costs of the design, development, ecnstruction and establish- 
ment of the space segment during the interim arrangements. It is obvious 
tLat neither the United Nations nor the ITU would be in a position to 
uadertake such a financial undertaking nor to assume operations responsi- 
b-lity for such a project. ; 

3. The Soviet Union criticized the Agreements on the ground that they 
were drafted with a view to profit-making by the communications entities 
financing the arrangements. 

The United States in reply observed that the concept of ‘‘profit mo- 
tive” might be translated as “‘profit incentive” which is a term used in 
tLe Soviet press. Recent reports in the Soviet press have called attention 
tc the desirability of introducing economie reforms in the Soviet Union that 
would enhance the rôle of profits and prices in stimulating production in 
that country. 

The communications satellite system is procaeding along established 
ecmmercial lines, like the conventional system of which it is an extension. 
Tae satellite system is moving ahead rapidly, willing to take the requisite 
rks in this new field and prepared to meet dermands for increased com- 
neunications facilities. ‘Voice, telegraph, high-speed data, facsimile and 
television communications service will be developed as rapidly as possible 
within the limits of expanding technology in response to demand. The 
timetable for the establishment of an operational system includes the 
orbiting of an experimental/operational synchronous satellite over the 
Atlantic Ocean in March of this year for communications between the 
United States and Europe; a decision by the Committee not later than 
tke fall of this year on the basic global operational system to be established ; 
amd the deployment of satellites starting the latter part of next year to 
initiate the system.*® 

18 New York Times, Dee. 4, 1964, and January 23 and 29, 1965. 

19 The choice of system is essentially between the medium altitude satellite (such as 

@LSTAR and RELAY) and the high altitude or synchronous satellite (generally 
reerred to as SYNCOM) or a combination of these two types of satellites. The 


SZ2NCOM orbits at an altitude of approximately 22,300 miles at a velocity equal to the 
rozational speed of the earth, and accordingly remains stationary in relation to a fixed 
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4. Bulgaria protested that the United States has 61% of the shares in 
the Interim Arrangements and, even with the anticipated pro rata reduc- 
tions to accommodate the allocation of 17% to additional countries, the 
United States would continue to have over 50% of the shares in the ar- 
rangements. The Soviet Union claimed that the weighted voting pro- 
vided for in the Agreements was incompatible with the principle of sov- 
erelgn equality. 

Quota allocations have been made on the basis o? anticipated traffic via 
the communications satellites and ability and willingness to invest in the 
system. These factors determined the allocation of 61% to the Com- 
munications Satellite Corporation as the United States communications 
entity with an anticipated minimum of 50.6% after pro rata reductions. 

Voting in the Committee is according to the quota allocations, which 
reflect the proportionate investment of each signatory in the Interim Ar- 
rangements. The general rule stated in the Agreements is that decisions 
of the Committee may be taken by a majority of the votes cast, but that it 
will try to act unanimously. As already pointed out in this note, in the 
case of enumerated major decisions, more than the United States vote is 
required: under certain circumstances, 12.5% additional is required; in 
other cases, 8.5% additional. 

The practice of weighted voting is not new and is in current use in a 
number of international agreements. Recent international commodity 
agreements relating to wheat, sugar, tin and coffe2 provide for weighted 
voting. A number of international organizations, where substantial in- 
vestments are involved, utilize weighted voting. In the International 
Bank for Reconstruction and Development and the International Monetary 
Fund established in 1946, the International Finance Corporation estab- 
lished in 1956, and the International Development Association established 
in 1960, the vote of each member reflects its proportionate share of the 
total capital to. which the members have subscribed. The Inter-American 
Development Bank, established in 1959 and the African Development Bank 
which came into existence in September, 1964, provide for the vote of 
each member to reflect its proportionate skare of the total investment. 


JAMES SIMSARIAN 


THE NEW EXTRADITION TREATIES OF THE UNITED STATES 


The twenty years since the second World War have witnessed a 
burgeoning of treaty-making by the United States on a variety of subjects, 
ranging from Antarctica to weather stations, yet among these postwar 
treaties only four can be classified as ganeral treaties of extradition. 


point on the earth’s surface. Three SYNCOM satellites would establish a global 
synchronous communications satellite system covering practically all parts of the earth 
except the Polar regions. In the case of the lower-orbit satellites, a good many more 
satellites are needed for global coverage. 

1 The author is indebted to Mr. Frederick Smith, Jr., Attorney, Office of the Legal 
Adviser, Department of State, for his comments about technical features of the extra- 
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And even these four are separated by a decade and a half, for the Extra- 
dition Treaty with the Union of South Africa was concluded in 1947, while 
the treaties with Brazil and Sweden were concluded in 1961, and that with 
Israel in 1962. Extradition is a sphere of treaty-making in which progress 
is not measured quantitatively. 

At present the United States is bound by general treaties of extradition 
with some eighty states, tagether with the multilateral Convention on Extra- 
dition which was concluded at Montevideo in 1933. The earliest of these 
treaties, concluded in 1856 with the Austro-Hungarian Empire, continues 
in force with Hungary, having been revived efter the first World War.? 
Thirty-three of the bilateral general treaties of extradition, as distinguished 
from supplementary agreements, were concluded before 1914, twenty-one 
between 1922 and 1989, and four since 1945.5 Of the fifty-four treaties 
which became effective as law before 1945, twenty-seven have not been re- 
vised or modified by supplementary agreements. General treaties of 
extradition, and some supplementary agreements thereto, between the 
United States and Denmark, France, The Netherlands, end the United 
Kingdom are currently binding upon twenty former Dominions or de- 
pendencies of these states, and the Convention with the Ottoman Empire 


dition treaties recently coneluded by the United States, and to Mrs. Helen L. Clagett, 
Chief of the Hispanic Law Division, Library of Congress, for Brazilian legal ma- 
terials, The views expressed are those of the author. The term ‘‘general treaty of 
extradition’’ applies to an agreement which sets forth in detail the relations of the 
ecntracting parties with respect to extradition, as opposed to extradition clauses in- 
eluded in treaties of general content, ¢.g., Art. 10 of the Webster-Asaburton Treaty of 
1842, 8 Stat. 572, or to rendition clauses designed for the enforcement of the particular 
subject matter of a treaty, ¢.g., Art. VII(5) of the NATO Status of Forces Agreement 
of 1951, 4 U. S. Treaties 1792. It may be noted that since 1945, three agreements 
supplementing earlier extradicion treaties have been concluded by the United States: 
Agreement with Italy, 1946, 61 Stat. 3687; Supplementary Convention with Canada, 
1951, 3 U. S. Treaties 2826; Supplementary Convention with Belgium, 1963, entered 
into force Dec. 25, 1964, T.I.A.S. No. 5715. Unless otherwise indicated, all agreements 
to which reference is made are listed in United States Department of State, Treaties 
in Foree (January 1, 1964). Specific references to the three new treaties will be 
identified by country and article. 

28. Res. of May 3, 1922, 67th Cong., 2d Sess., 62 Cong. Rec. 6269 (1922). Actually 
the Webster-Ashburton Treaty of 1842 may claim priority for its Art. 10, which lists 
certain extraditable offenses and sets forth the procedure of extradition to be followed, 
still binds the United States with Canada, New Zealand, and with Ireland. 

8 In addition to the 58 bilateral general treaties of extradition, there are 41 supple- 
mentary agreements in force. 

4 The figure is actually 40, ineluding the application of the 1931 Treaty with the 
United Kingdom to 13 of its former Dominions and dependencies. 13 of the umrevised 
treaties are with Latin American states. 

5 Iceland, Congo Republic (Brazzaville), Malagasy Republic, Indonesia, Australia, 
Burma, Canada, Ceylon, Cyprus, Ghana, India, Ireland, Jamaica, Malaysia, New 
Zealand, Nigeria, Pakistan, Sierra Leone, United Republic of Tanganyika and 
Zanzibar, Trinidad and Tobago. The Dutch treaties of 1887 and 1904 are ‘‘deemed 
to be in foree’’ with Indonesia. Treaties in Foree 98. The Malagasy Republic is 
bound by the agreements with France, including the extradition treaties of 1909, 1929, 
and 1936, until an ‘‘affirmative decision’? is made regarding each agreement. Ibid. 
124. Tanganyika notified the U.N. Secretary General in 1961 that valid treaties with 
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of 1874 is ‘‘. . . considered by the United States to be in force between 
the United States and Egypt.” $ 

The average student of international law emerges from his course with 
the impression that extradition is a routine process governed by treaties 
of immutable content and annotated to Factor v. Laubenheimer, or es- 
sentially, that extradition is a ‘‘good thing’’ but not in the same class of 
timeliness with space law or the permutations of the act of state doctrine. 
On closer scrutiny, however, it becomes evident that extradition is only 
deceptively routine, considering, for example, the case of ex-Venezuelan 
President Marcos Perez Jimenez.” To be sure, extradition treaties do 
follow a well-established general format; to do otherwise would be to ig- 
nore a century and a half of experience in treaty-making; but this format 
is necessarily carefully adjusted by the contracting states in terms of their 
particular legal concepts as well as the conditions which have given rise 
to the negotiations. An extradition treaty mirrors the legal concepts and 
practices—as well as current political relations—of the parties just as a 
commercial treaty reflects their economic orientation. The recent extra- 
dition treaties with Brazil, Sweden, and Israel present good examples of 
_the norms of the contemporary extradition practice of the United States. 
These conventions will be examined with regard to their provisions dealing 
with jurisdiction, treaty offenses, procedure, and restrictions upon the sur- 
render of fugitives. 

The entry into force of the Extradition Treaty with Brazil on December 
17, 1964, completed the chain of extradition treaties between the United 
States and the independent Western Hemisphere states and ended a haven 
for fugitive criminal offenders from the United States which had existed 
for half a century. In 1913 Brazil officially terminated the Extradition 
Treaty of 1897 with the United States, following the adoption of an extra- 
dition law in 1911 which provided for the abrogation of all of Brazil’s 
extradition treaties, apparently on grounds that the treaties were not com- 
patible with the generous terms of the statute. The Brazilian desire to 
waive the six-months’ termination notice required by the treaty and to 
. commence negotiations immediately Zor a new treaty which would reflect 
the provisions of the 1911 statute was not favorably viewed at that time 
by the United States;® thus began five decades of desultory negotiation 
. frustrated by the intervention of two wars, changes in political regimes in 
Brazil, and by certain basic difficulties in arriving at a satisfactory least 
common denominator of treaty terms. The delay of almost four years 


the United Kingdom would continue in foree for two years. Certain of these are 
being renegotiated with the United States. bid. 180. Extradition relations with some 
30 other new states are unsettled. 6 Ibid. 191, note 1, 

7 Jimenez v. Aristeguieta, $11 F.2d 547 (5th Cir. 1962), cert. denied, 373 U. S. 914 
(1963); 49 Dept. of State Bulletin 364 (1963); digested in 57 A.J.I.L. 670 (1963). 

8 Extradition Treaty of 1897, 33 Stat. 2091. Law No. 2.416, June 28, 1911, 1 
Colleccio das Leis da República dos Estados Unidos do Brasil de 1911, 27; Decree No. 
10355, July 28, 1913, ibid., 1913, Vol. ITI, p. 165. 

9 1913 U. S. Foreign Relations 25-37; Extradition Treaty of Jan. 18, 1961, T.LA.S. 
No. 5691. Additional Protocol of June 18, 1962, ibid. 
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between the signing of the 1961 treaty and the exchange of ratifications 
in 1964 came about in part because of the necassity of negotiating a proto- 
col of interpretation of the article concerning extradition of nationals and 
also undoubtedly reflected three changes of administration in Brazil dur- 
ing this period. The backgrounds of the treaties with Sweden and Israel 
are less complicated than that of the treaty with Brazil. Sweden termi- 
nated the Extradition Treaty of 1898 with the United States, and the 
Supplementary Treaty of 19:4, in 1951, together with other Swedish 
2xtradition conventions, in anticipation of the adoption of a new extradi- 
tion law which would be more detailed in its coverage of the subject matter 
than the earlier one of 1913.° The present treaty with Sweden was con- 
sluded on October 24, 1961, and entered into force on December 3, 1963. 
Whereas the new Brazilian and Swedish treaties reproduce, to some extent, 
she terms of the treaties of 1897 and 1893, respectively, the Israeli treaty 
2omes de novo as there was nc previous extradition agreement with this 
state. It has the further distinstion of having been negotiated, signed and 
~atified within the space of one year." 

In the practice of extradition, the jurisdiction of the requesting state 
and of the requested or asylum state over the accused or convicted fugitive 
*s based upon the principle of territoriality. The treaty offense must have 
been committed within the territorial Jurisdiction of the requesting state 
and the fugitive must be found within the territorial jurisdiction of the 
asylum state. The new treaties, in utilizing zhis principle, define ‘‘terri- 
torial jurisdiction’’ as ‘‘territory, including territorial waters, and the 
airspace thereover, belonging to or under the control of one of the Con- 
tracting States; and vessels and aircraft belonging to one of the Con- 
iracting States or to a citizen or corporation thereof when such vessel is 
on the high seas or such aircraft is over the high seas’’ (Brazil, Article IV; 
Sweden, Article IV(3); Israel, Article ITI). Ordinarily, the territorial 
sovereign, being competent to prosecute offenses committed within its juris- 
diction, would not extradite fcr such an offense; however, the Swedish 
treaty makes an exception to this rule in that extradition may be granted 
by the asylum state, subject tc the limitations imposed by its laws and 
the diseretion of its executive authority, for an ‘‘offense [which] has been 
committed in the requested State by an offizer or employee of the re- 
questing State, who is a nationel of the requesting State... .’’™ 

The three treaties extend th2 scope of extradition jurisdiction to the 
cense ‘‘committed outside the territorial jurisdiction -of the requesting 
Party,” but the Brazilian and Swedish treaties add the proviso that such 

10 Extradition Treaty of 1893, 27 Stat. 972; Supplementary Treaty of 1934, 49 Stat. 
2688; Law No. 668, Extradition of Criminals, approved Dee. 6, 1957, effective Jan. 1, 
1358, 1957. Nr. 668. Svensk Foérfatiningssamling. 

11 Interview with Mr. Smith, July 31, 1954. The treaty was signed on Dec. 10, 1962; 
ratifications were exchanged on Dee. §, 1963. 

12 Art. IV(1). A case in point came up four years ago in the District of Columbia 
concerning the embezzlement of funcs belonging to the Swedish Embassy by one of 
its employees. Skantze v. United States, 288 F. 2d 416 (D. C. Cir., 1961), cert. denied, 
371 U. S. 843 (1962). 
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jurisdiction must be sanctioned by the laws of both parties (Brazil, 
Article IV; Sweden, Article IV (2)). while the Israeli treaty limits the 
control to the laws of the asylum state (Article ITI}. This kind of pro- 
‘vision would enable one party to request the extradition from the other 
party of a national of the requesting state who had engaged in counter- 
feiting the currency of the requesting state in a third state and who had 
taken refuge in the second state. The proteztive principle of jurisdiction 
is recognized in Article V(1) of the Braziian treaty, which allows the 
asylum state to prosecute a fugitive for the zreaty offense, if its own laws 
authorize such action and if ‘‘it intends to exercise its jurisdiction.*’ The 
common law states are not partial to this form of jurisdiction, so the pro- 
vision is more useful to Brazil than to the United States, for it has a 
bearing upon the sensitive matter of extradition of nationals. | 

Under the rule of the Neidecker case, the United States may not extradite 
an American national unless the treaty in question explicitly provides for 
this action.1* The Israeli treaty is the only >ne of the three which clearly 
states that extradition may not be refused on the grounds that the fugitive 
is a national of the asylum state (Article ITV). The Swedish treaty pro- 
vides that there is ‘‘no obligation’’ to extradite a national and leaves the 
matter to the discretion of the Executive -f surrender of a national is 
otherwise permitted by Jaw (Article VII). In Brazil the extradition of 
nationals, which has been a controversial matter for many years, was per- 
mitted on a reciprocal basis by the Extracition Law of 1911; however, 
this possibility was terminated by the Constitutions of 1984 and 1937, and 
by the Extradition Law of 1938, and the prohibition was repeated in the 
Constitution of 1946.14 Article VII cf the 1961 treaty, which is the same 
in terms as Article VII of the Swedish treaty, had to be clarified at 
Brazilian request by a protocol, signed on June 18, 1962, designed to leave 
no doubt that Brazil is under no cbligation to surrender its own na- 
tionals.5 Nevertheless, Brazil can discharge its responsibility for the con- 
trol of international criminal activity under the terms of Article V(1), 
which permits it to prosecute a Brazilian national whose extradition is 
sought by the United States for a treaty offense. 

Extradition treaties generally contain lists of offenses consisting of a 
common core of crimes, such as murder, kidnaping, extortion, procuration, 
counterfeiting, fraud, piracy, and slavery, together with other offenses 
which may be of particular concern under the laws of the contracting 
parties or have caused them mutual problems, or which may have been 
included in previous agreements between the two states. The Brazilian 
and Swedish treaties of 1961, for example, include some two dozen offenses 
which were listed in the earlier extradition treaties between these states 

13 Valentine v. United States ex rel. Neidscker, 239 U. S. 5 (1936); 31 A.J.I.L. 134 

1937). 

14 ‘are Tratado de Direito Internacional Público 424, note 1 (2d ed., 1956); 
Law No. 2.416, Art. I, note 8 above; Decree-Law No. 394, April 28, 1938, Art. 1, 2 
Colegio das Leis da República dos Estados Unidos Jo Brasil de 1938, 68. 


15 Secretary of State (Rusk) to President (Kennedy), Washington, Aug. 23, 1962, 
S. Exec. F, 87th Cong., 2d Sess. (1962), p. 2. 
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and the United States. A variation between the laws of the parties may 
necessitate the definition of an offense in their treaty, as with Article 
II(1) of the Swedish treaty, which includes in the clause on murder, 
‘‘the killing of a human being, when such act is punishable in the United 
States as voluntary manslaughter, and in Sweden as manslaughter.’’ 
A. difference in draftsmanship is seen, for example, with regard to the 
offense of embezzlement which appears in the Israeli treaty without defini- 
tion (Article II(13)), but which is spelled out in the Brazilian and Swedish 
treaties in the terms used in the earlier conventions with these states, 4.e., 
to include embezzlement by both private and public employees. As the 
three conventions cover among them some fifty offenses, for reasons of 
Space only a few will be selected for discussion here. 

The air age has added a dimension to criminal law. In the Air Piracy 
Act of 1961, for example, the United States defined in some detail offenses 
committed on board aireraft or directed against aircraft.” The Brazilian 
(Article JI(8)) and Swedish (Article II(9)) treaties expand the offense 
of malicious damaging of railroads so as to endanger life (an offense 
which appears in the earlier treaties with these states) to include aircraft 
among other forms of transportation, as well as damage to ‘‘public or 
private buildings or other structures.™ 18 They also add ‘‘aircraft’’ to 
the offenses of mutiny on board a vessel and of seizure by fraud or violence 
of a vessel, which were included in the treaties of 1897 and 1893, re- 
spectively (Brazil, Article II (9); Sweden, Article IT(10)). Interestingly 
anough, the clauses concerning offenses against railways, as well as mutiny 
and the illegal seizure of a vessel, appear in the Israeli treaty but without 
reference to aircraft (Article II(25)(26)). The internaticnal ramifications 
of traffic in narcotics are recognized in the three conventions, which make 
sffenses against narcotics laws extraditabl2 (Brazil, Article I1I(27) ; 
Sweden, Article J[(22); Israel, Article II(31)); control over this offense 
is strengthened by general clauses providing for extradition for an attempt 
+o commit or for participation in an extraditable offense (Brazil, Article 
[1 (83) (84) ; Sweden, Article II(24) (25); Israel, Article II) or for con- 
spiracy to commit such an offense (Israel, Article II).-° The Swedish 
treaty also includes ‘‘{o]ffenses against the laws relating to the illicit 
manufacture of or traffic in poisonous chemicals or substances injurious to 
health,’’ a clause found in only two other United States extradition treaties 
(Article II(28)). Smuggling is made extraditable in the new treaties 
(Brazil, Article IT(29); Sweden, Article I[(21); Israel, Article II(28)) ; 

16 Brazil, Art. II (16)(24); 1897 Treaty, Art. II (14)(15), note 8 above, Sweden, 
Art. IL(14); 1898 Treaty, Art. II(6), note 10 above. 

1775 Stat. 466 (1961), 49 U.S.C. §1472. 

18 Among U. 8. extradition treaties in foree, this type of clause concerning willful 
destruction of means of transportation as well as buildings appears first in the Treaty 
of 1886 with Japan, Art. I7(13). 

18 Violations of narcotics laws appear as extraditable offenses in thirty-four conven- 
tions to which the United States is party. This offense is also included in the Supple- 
mentary Convention with Belgium of 1963, Art. I, par. 4, note 1 above. ‘‘ Conspiracy 


to commit?’ an offense does not usually appear in U. S. extradition treaties. It is a 
eommon charge in the prosecution of violations of narcotics laws in the United States. 


- 


1965] NOTES AND COMMENTS 357 


the Israeli treaty, however, does not define the offense and also limits it by 
the clause providing that the term of imprisonment must exceed three years 
in both countries if the offense is to be extraditable (Article TI). Fraud is 
a standard offense in extradition treaties, but the Swedish treaty is the only 
one of the three which provides for the separate offense of ‘‘making use of 
the mails or other means of communication’’ in connection with fraudulent 
schemes (Article II(15)). This clause is significant not only because of its 
breadth of coverage, in that all means of communication are contemplated 
therein, but also because it provides two ways of getting at this offense, 
by prosecution of the fraudulent scheme itself and by prosecution of what 
is, In the United States, the Federal offense of using interstate means of 
communication to further the fraudulent scheme.?° As noted above with re- . 
gard to narcotics offenses, each of the treaties makes the attempt or par- 
ticipation In a treaty offense an extraditable act, but only the Israeli treaty 
provides for conspiracy to commit a treaty offense. 

With regard to the procedure of extradition, the three treaties make no 
significant departures from the process found in most treaties to which the 
United States is party, but they do clarify some points. The requesting 
state, having reason to believe that the alleged fugitive has taken refuge 
in the territory of the other contracting party, may forestall his departure 
for another haven by asking the esylum state through the diplomatie 
channel to arrest and detain him provisionally, pending the initiation of 
formal extradition proceedings. In order to avoid the use of this pre- 
liminary proceeding as a kind of ‘‘fishing expedition,” the three treaties 
require a commitment from the requesting state that the formal documents 
needed in support of extradition will be forthcoming (Brazil, Article 
VIII; Sweden, Article XII; Israel, Article XI). The Israeli treaty spe- 
cifically limits resort to provisional arrest and detantion to urgent situa- 
tions. Following preliminary arrest, the fugitive may be detained for a 
period of forty days, by the Swedish treaty, or sixty days, by the Brazilian 
and Israeli treaties. If the requesting state does not present its formal 
extradition request within the detention period, the accused will be re- 
leased, and he may only be reapprehended if the formal request is sub- 
mitted to the asylum state. 

The formal request for extradition requires a formidable array of 
authenticated documents designed to support the requesting state’s con- 
tention that the surrender of the accused is justified, including identifiza- 
tion of the accused, a statement of the charges, together with texts of the 
relevant laws, warrant of arrest, depositions or related evidence, or, in 
the ease of 2 convicted fugitive, the judgment of conviction and sentence.” 

20 Interview with Mr. Smith, July 31, 1964. The problem is discussed, for example, 
in a 1924 extradition case with Canada, Dept. of State Ms. File No. 242.11 B 15/10. 
The 1951 Supplementary Convention with Canada contains a clause respecting the use 
of mails to defraud. 

21 Brazil, Art. IX; Sweden, Art. XI; Israel, Art. X. The Swedish treaty specifically 
requires information about the nationality and residence of the fugitive (Art. XI(2)). 


The Brazilian treaty permits the requesting state to send agents to the asylum state 
to identify the fugitive, as well as to convey him out of the country (Art. XVI). 


358 THE AMERICAN JOURNAL OF INTERNATIONAL LAW [Vol. 59 


The Brazilian and Israeli treaties provide, in terms, that during the 
axtradition process the accused will have access to the ‘‘remedies and re- 
zourses’’ authorized by the laws of the asylum state (Articles XI and IX, 
zespectively). Once the asylum state has decided to surrender the fugitive, 
36 and such possessions as were seized with him or which pertain to the 
2zase will be conveyed out of tke country by the requesting state’s agents 
“Brazil, Article XX; Sweden, Article X; Israel, Article XVI). Accord- 
zng to the Israeli treaty, the accused must be removed from the asylum state 
-yithin a fixed time; otherwise. he will be released from custody and a 
-ater request for his extraditior. for the same offense need not be honored 
“Article XV). The expenses o2 the extradition proceedings, including the 
“ransportation, lodging, maintenance and board of the fugitive, as well as 
“ees of those legal officers of the asylum state who are compensated on a fee 
kasis, are borne by the requesting stata (Brazil, Article XVII; Sweden, 
Article XII; Israel, Article XVIII). Each treaty provides explicitly 
that ‘‘[t]he appropriate legal officers of the country in which the extra- 
dition proceedings take place skall, by all legal means within their power, 
egsist the officers of the requesting Party before the respective judges and 
magistrates.” (Ibid.) This is a useful clause because, without it, the 
Mequesting state might be obliged, for example, to employ local counsel to 
represent it in the extradition proceedings which would add to the general 
cost of extradition. The cost faetor is sametimes a deterrent to extradition, 
Larticularly where extradition is sought by one of the States of the United 
States, on a State charge, and the local budgetary provision for rendition 
is not sufficient to meet the costs of preparing the documentation of the 
case, employing counsel to represent if in the asylum state, court fees, 
as well as paying the transportation and expenses of the agent sent to 
take custody of the fugitive, and the fugitive’s passage and other ex- 
censes.22 Most extradition treaties contain some provision for the sur- 
render of the offender whose international criminal record makes his 
eustody a matter of interest to several states. The Brazilian (Article X) 
and Israeli (Article XIV) treaties set forth in considerable detail the 
terms of surrender in the case of multiple requests; the 1961 Swedish 
tzeaty, however, makes no explicit provision for this contingency, although 
sich a clause appeared in the 1393 treaty (Article X). 

The decision to extradite an alleged offender is a serious matter, for the 
lberty and possibly the life of the accused is at stake. The asylum state 
cannot ‘‘try’’ the: requesting state’s case against the accused, but it can 
weigh the sufficiency of the evidence submitted with the extradition re- 
qiest in terms of its own law and of its appreciation, in effsct, of the bona 
fles of the requesting state. This area of decision-making, which is central 
te the extradition proceeding, is carefully delineated in extradition treaties. 
The three new treaties relterat2 the customary rule that extradition is 


22 A clause, similarly phrased, ganerally appears in U. S. extradition treaties, eg., 
treaty with Denmark, 1902, Art. XI. For an example of the financial difficulties which 
may arise in connection with extradition proceedings, see Dept. of State Ms. File No, 
222,11 Connor, J./9 (May 8, 1942). 
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governed by the laws of the asylum state (Brazil, Article XI; Sweden, 
Article XV; Israel, Article IX), and that she standard of evidence upon 
which the accused will be surrendered must conform to the standard upon 
which commitment would be made for trial for the treaty offense in the 
asylum state, or, if the accused is a convicted criminal, his identification 
must be clearly established (Brazil, Article I; Sweden, Article I; Israel, 
Article V). According to the Brazilian (Article XII) and Israeli 
(Article XII) treaties, if the asylum state is not satisfied with the docu- 
mentation submitted in support of the formal extradition request, it may 
require that additional evidence be furnished, with the proviso that the 
fugitive will be released from custody if such evidence is not forthcoming. 
The Brazilian (Article III) and Swedish (Article IJI(1)) treaties impose 
the further requirement that extradition will only be granted for a treaty 
offense if the penalty for this offense consisis of possible imprisonment for 
more than one year, under the laws of the requesting state which were in 
force at the time the offense was committed and the laws of the asylum 
state. The Swedish treaty also requires that, where the fugitive has been 
convicted in the requesting state, the penalty imposed must have carried a 
minimum of four months’ imprisonment.?* The Israeli treaty uses the 
length of term of imprisonment as a zontrol over the extradition of persons 
charged with malicious injury to property, smuggling, false swearing, or 
offenses against the bankruptcy laws or laws relating to dangerous drugs; 
these are extraditable offenses only if they carry a penalty of more than 
three years’ deprivation of liberty (Articie IT (27-81), par. 2). 
Specialty clauses, or the requirement that the accused be tried by the 
requesting state only for the offense for which he has been surrendered, are 
found in the three treaties; trial for a different offense may only take place 
with the consent of the asylum state, or after the accused has had an op- 
portunity to leave the requesting state (Brazil, Article XXI; Sweden, 
Article IX; Israel, Article XIII). Similar stipulations apply to the re- 
extradition of a person from the requesting state to a third state. The 
asylum state may defer extradition if the accused is being prosecuted 
or punished in its territory for an offense other than that for which extra- 
dition has been requested until the offender has been set at liberty 
(Brazil, Article XIV; Sweden, Article VI; Israel, Article VIII). Pro- 
vision for the transit of a fugitive extradited by one contracting state to a 
third state through the territory of the other contracting state is found in 
very few United States extradition treaties. The three new treaties permit 
the conveying of a prisoner upon authorization from the transit state, but 
subject to the conditions that the offense charged must be listed in the 
extradition treaty between the extraditing and transit states and that 
23 Art. IIL(2). It was necessary to attach a protocol of interpretation to Art. ITI(1) 
concerning the term of imprisonment because the Swedish Penal Code provided for two 
types of imprisonment, simple imprisonment anc imprisonment with hard labor, the 
latter being the necessary penalty for an extraditable offense, according to Art. IV of the 
Extradition Act of 1957, note 10 above. The Penal Code and the Extradition Act have 


been amended so as to eliminate the penalty of imprisonment with hard labor, which 
amendment became effective on January 1, 1965. T.LA.S., No. 5496, pp. 16-17. 


330 THE AMERICAN JOURNAL OF INTERNATIONAL LaW [Vol. 59 


ro ‘‘reasons of public order’’ in the transit state impede such transit . 
(Brazil, Article XTX; Sweden, Article XIV; Israel, Article XVII). 

Conditional extradition is contemplated in several clauses of the three 
treaties. Where the treaty offense is punishable by death in the requesting 
szate, the asylum state may grant extradition with the proviso that the 
death penalty may not be exacied.** The Brazilian treaty makes extra- 
dition zor a criminal offense whieh has political overtones conditional upon 
the requesting state’s commitment that the fugitive will not be more heavily 
penalized because of the political factor (Article V(6)(a)). 

The prohibition against the surrender of political offenders appears uni- 
versally in extradition treaties. Of tae three new treaties, only the 
Swedish treaty extends the proaibition in terms to an offense connected 
with a political offense (Article V(5)), but it does not defme this kind of 
oense. The Brazilian treaty exempts from the prohibition those ‘‘ [¢]rimi- 
nal acts which constitute clear manifestations o? anarchism or envisage the 
overthrow of the bases cf all political organizations ... ,'? and, as men- 
tioned above, provides for conditional surrender in the case of the common 
crime with political overtones (Article V(6)(b)(a)). The Brazilian and 
Israeli treaties put the burden of proof of the political character of the of- 
fense upon the fugitive (Article V(6) (a) and Article VI(4), respectively). 
But all three treaties make it clear that the decision as zo the political 
character of the offense is the exclusive determination of the asylum state 
(Brazil, Article V(6)(c); Sweden, Article V(5); Israel, Article VI(4)). 
Extradition for ‘‘purely’’ military offenses is prohibited by the Brazilian 
(Article V(5)) and Swedish (Article V(4)) treaties, without definition; 
presumably such offenses consist of violations of military regulations and 
dwscipline.> Similarly, these two treaties prohibit the surrender of a 
frgitive who would be liable to trial in an ‘‘extraordinary tribunal or 
court’ (Brazil, Article V(4); Sweden, Article V(8)), a clause which is 
rare in United States extradition treaties. Where legal proceedings or the 
imposition of the penalty for the treaty oense are barred by lapse of time 
according to the laws of either party, extradition will be denied (Brazil, 
A-tiele V (8); Sweden, Article V (2); Israel, Article VI(3)). The Swedish 
treaty has the unusual provision that surrender of a fugitive may be 
refused for humane considerations, such as the ‘‘youth or health of the 
person sought” (Article V(6)). Article XV of the Brazilian treaty 
reflects this same concern for the welfare of the individual by providing 
that surrender may be deferred for medieal reasons. The rule of non bis 
in idem appears in the three treaties, which deny extradition if the fugitive 
is under legal process in the asylum state for the offense for which sur- 


z4 Brazil, Art. VI; Sweden, Art. VIII; Israel, Art. VII. The provision in the 
Brazilian treaty conforms to the terms of Art. 12 of Decree-Law No. 394 of April 
28, 1938, note 14 above. Senator Sparkman, speaking for the Foreign Relations Com- 
mittee when the Brazilian treaty was presented to the Senate in 1961, noted that the 
prchibition against capital punishment was one factor which delayed the completion 
of negotiations. 107 Cong. Ree. 7950 (1961). 

=æ The cffense is so defined in the Brazilian Extradition Treaty with Belgium of 1953. 
1 Accioly, op. cit. note 14 above, at 43t. 
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render is also being requested.” The Israeli treaty also denies extradition 
where the fugitive has been tried and acquitted or punished in a third 
state for the offense for which extradition has been requested (Article 
VI(2)). f 

With regard to jurisdiction, procedure, the range of offense covered, 
and conditions of extradition, the treaties with Brazil, Sweden, and Israel 
provide efective measures for the rendition of the offender who has fled 
from one state to the other in an era of rapid communication. Their 
definition of territorial jurisdiction conforms to modern requirements by 
the inclusion of airspace; provision for possible recognition of jurisdiction 
over offenses committed outside the territorial jurisdiction of the con- 
tracting parties reflects a position eammon to civil law countries. The 
clause in the Swedish treaty allowing the extradition of a person who has 
committed an offense in the asylum state and is both a public employee and 
national of the requesting state adds an element of flexibility to the defi- 
nition of jurisdiction, although the situation contemplated is rather ex- 
ceptional. 

The procedural clauses in the treaties as well as the provisions for pay- 
ment of expenses, while not novel, are precisely stated so as to limit, if not 
avoid, the delays between provisional arrest and actual surrender of a 
fugitive and in settling accounts after the proceedings have terminated, 
considerations which sometimes hamper this method of international 
rendition of fugitive offenders. As for the ofenses covered in the treaties, 
there are some among them, such as narcotics offenses or smuggling, which 
are not common to United States extradition treaties: The Swedish treaty 
is particularly comprehensive in its coverage, whick includes the offense 
of using the mails and other means of communication to defraud, as well 
as the offense of illegal manufacture or traffic in poisonous chemicals. The 
addition, in the Israeli treaty, of conspiracy to commit an act to the 
standard provisions for attempt and particivation screngthens the list of 
extraditable offenses covered in this treaty. 

The three treaties recognize the fundamental principle that the decision 
to grant or withhold extradition lies within the exclusive power of the 
asylum state; they provide in terms for limitations or conditions which the 
asylum state may impose or take into consideration in making an affirma- 
tive decision. Only the Israeli treaty faces squarely the sensitive matter 
of extradition of nationals, and provides that a plea of nationality of the 
asylum state is not per se a bar tc extradition. Although all of the 
` treaties offer the usual protection to the accused, such as the specialty 
clause or the prohibition against surrender of political offenders, these 
three treaties seem more cognizant of the rights of the accused than do 
many earlier extradition treaties to which the United States is party, 

26 Brazil, Art. V(2); Sweden, Art. W(1); Israel, Art. VI(1). There is some 
ambiguity in the Brazilian treaty between Art. V(2} and Art. XIV, in that the latter, 
concerning deferment of extradition while the fugitive is being prosecuted or punished 
in the asylum state, does not provide explicitly that such legal proceedings must be for 


an offense other than the one for which extradition is being requested. The Israeli 
(Art. VIIT) and Swedish (Art. VI) treaties make this distinztion clear. 
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particularly in such provisions as the explicit assurance, in the Brazilian 
and Israeli treaties, that the accused shall have access to the remedies 
of law for his protection in the asylum stata, or in the provision in the 
Swedish treaty that extradition may be denied for humane reasons. In 
style as well as substance, the Israeli treaty, as the most recent and the 
only one of the three which is not based upon an earlier treaty between 
the parties, provides a good prctotype for future negotiations by the United 
States in the sphere of extradi-ion. 
ALONA EB. Evans 


THE NEW YUGOSLAV-AMERICAN CLAIMS AGREEMENT 


On November 5, 1964, the American Ambassador to Yugoslavia, C. 
Burke Elbrick, and the Yugcslav Federal Secretary fcr Finance, Kiro 
Gligorov, signed the Agreement between the Government of the United 
States of America and the Government of the Socialist Federal Republic 
of Yugoslavia regarding Claims of United States Nationals... This execu- 
tive agreement consists of three parts: ʻa) the Agreement itself, containing 
five articles; (b) the Interpretative Minute, signed by both parties; and 
(c) the note from the American Ambassador, confirming receipt of a 
Yugoslav note relating to the Agreement.’ 

The principal object of the Agreement is the payment of certain pecu- 
niary claims of United States nationals resulting from nationalization or 
other taking of their property in Yugoslavia between July 19, 1948, and 
November 5, 1964. Compensation is provided not only for the property as 
such, but also for the rights and interests in and with respect to the prop- 
erty nationalized or otherwise taken. The total amount to be paid by 
Yugoslavia for this purpose is 3.5 million dollars, payable in five equal 
installments of 700,000 dollars each, beginning on January 1, 1966, and 
thereafter every January Ist until the total sum is covered, 2.¢., on January 
1, 1970.3 

The Agreement stipulates that only those shall be recognized as qualified 
claimants who were American nationals at the moment when the claim 
arose, that is, on the date of nationalization or other taxing, and on the 
date when the Agreement was concluded, t.e., on Novembar 5, 1964.4 The 
distribution of the lump sum of 3.5 million dollars shell be within the 
exclusive competence of the United States and without any responsibility 
arising therefrom for the Government of Yugoslavia.’ 

It is provided that the Agreement shall enter into force on the date on 


i See U. S. Dept. of State Press Release No. 480, Nov. 5, 1964, p. 1; 51 Dept. of 
State Bulletin 830 (1964). : 

251 Dept. of State Bulletin 830-£31 (1964). 

8 Art. I of the Agreement. Ibid. 830. 4 Art. II of the Agreement. Ibid. 

ë Art. III of the Agreement. Itid. The Press Release announces that the claims 
will be adjudicated by the Foreign Claims Settlement Commission cf the United States 
when Congress appropriates funds for the expenses cf such program. 
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which the notes are exchanged confirming its approval by the competent 
authorities of both governments.’ 

The Yugoslav Government assumes the obligation. upon the request of 
the United States Government and with a view to assist its distribution 
of money among the qualified claimants, to furnish the necessary public 
documents relating to the ownership, encumbrances, nationalization and, 
to the extent available, the evaluation of the nationalized property. The 
Government of the United States, in turn, will furnish to the Yugoslav 
Government copies of the claim forms and of the proposed decisions in 
individual cases, upon the receipt of which the Yugoslav Government will 
inform the American authorities whether the property in question was 
actually owned by the claimant and whether it was in fact nationalized 
or otherwise taken.’ 

The apparent purpose of this provision is twofold. First, to expedite 
and facilitate the adjudication of claims and distribution of the funds 
among the qualified, bona fide claimants, and, second, to prevent mis- 
representation and fraud which often are inevitably present if the facts 
of a claim cannot be objectively determined. On the other hand, this 
provision should not be construed as a brake on the decisions of the 
American authorities in cases where their approach to the legal and factual 
aspect of the problems presented in a claim may differ from those upheld 
by the Yugoslavs. 

The Interpretative Minute attached to the Agreement contains three 
clauses: (a) The rights and interests of the claimants in the non-probated 
estates shall cover only the equity or value which would remain after 
prospective Yugoslav taxes would had been paid if the estate were pro- 
bated. (b) The property or parts thereof which were exempted from 
nationalization are not included in the Agreement.® (e) The mortgaged 
properties are settled by the Agreement only for the amount of equity 
which remains after the value of the mortgage or encumbrances is de- 
ducted.® 

The letter of Ambassador Elbrick, which takes note of Secretary Gligo- 
rov’s letter written to him, confirms the position of the Yugoslav Govern- 
ment that United States nationals, whose property was nationalized or 
otherwise taken at the moment when they were not yet American citizens, 


6Art. V of the Agreement, loc. cit. 831. The competent authority on the Yugoslav 
side is the Federal Executive Council which, pursuant to Art. 228 of the Yugoslav 
Constitution, ratifies all International agreements where the ratification is not reserved 
to the Federal Assembly. The Federal Executive Council approved the Agreement of 
Nov. 5, 1964, at its meeting of Jan. 5, 1965, and the notes confirming the agreement 
were exchanged on Jan. 21, 1965. 

T Art. IV of the Agreement. Loc. cit. 839. 

8 This provision will have considerable impact on the determination of values of 
small apartment houses with three or four apartments that were nationalized but in 
which, as a rule, the largest and the most valuable apartment was left as the property 
of the owner (Art. 17 of the Yugoslav Law on Nationalization, of Dec. 26, 1958, 
Official Gazette (SL) 52-1958). See note in 53 AJ.LL. 428 (1959) on international 
aspects of this law. 951 Dept. of State Bulletin 831 (1964). 
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shall be treated on equal terms with Yugoslav citizens in their request 
for compensation.’ 

This is the second claims agreement concluded between the United States 
and Yugoslavia. The first such agreement was signed on July 19, 1948, 
under which Yugoslavia paid 17 million dollars for property nationalized 
or otherwise taken from American citizens up to that date.™ 

It should be born in mind taat the nationalization of private economic 
enterprises, land, and real property of foreign citizens was carried out in 
Yugoslavia before July 19, 1948.1" Consequently, all qualified American 
claimants were already compensated under the First Yugoslav Claims 
Program which was established on the basis of the Agreement of July 19, 
1948, and which terminated on December 81, 1954.2% After July 19, 1948, 
the only nationalization law enacted in Yugoslavia was the Law on Na- 
tionalization of Buildings for Rent and Building Lots, of December 26, 
1958.4 However, by this time a considerable number of former Yugoslav 
citizens who had settled in the United States after 1945 became American 
citizens, and in consequence thereof, and in accordance. with the established 
American point of view, were entitled to adequate, just and prompt com- 
pensation for their property nationalized in Yugoslavia by this new Law.*® 
It was this group which was primarily interested in a new claims agree- 
- ment, urging the American authorities to present their claims and to 
espouse them before the Yugoslav Government. 

The Yugoslavs, at first, wer2 opposed to any settlement of these new 
elaims by a special arrangement and it was only in the spring of 1962 
that they changed their mind and agreed, in principle, to discuss the 
matter.t® It should be admitted that the Yugoslav refusal to discuss the 


10 Thid, 11 62 Stat. 2658. 

12 There were three principal laws by which large land holdings in private hands 
and private economic enterprises wers nationalized in Yugoslavia before July 19, 1948: 
The Law on Agrarian Reform, of Aug. 23, 1945, SL 64-1945; The Law on Nationaliza- 
tion of Private Economic Enterprises, of Dec. 5, 1946, SL 98-1946; and the Law 
Amending the Law on Nationalizaticn, of April 28, 1948, SL 35-1948. The prohibition 
of ownership of real property by foreign nationals in Yugoslavia (including Americans) 
was regulated by Executive Order of March 20, 1948, SL 28-1948, and by the Instruc- 
tions for Transfer of Nationalized Real Estates of Aliens, of June 23, 1948, SL 53-1948. 

18 See Settlement of Claims by tae Foreign Claims Settlement Commission of the 
United States, From September 14, 1949 to March 31, 1955 (Washington, D. C., U. S. 
aovernment Printing Office, 1955). 

14 SL 62-1958. The other laws which could have some effect on the new claims 
agreement are those where property was taken by the Laws on Expropriation and the 
respondent has not voluntarily accepted the paid price in full settlement of his claim, 
There have been two laws on expropriation: the Basie Law on Expropriation, of 
April 1, 1947, SL 28-1947, which was superseded by the Law on Expropriation of Feb. 
28, 19&7, SL 12-1957. 

15 Fcr the effect of the Yugoslav Nationalization Law of 1958 on Yugoslav-American 
relations, see Peselj, ‘‘Internaticna. Aspect of the Recent Yugoslav Nationalization 
Law,’’? in 53 AWJ.LL. 428-432 (1959). 

1651 Dept. of State Bulletin 820 (1964). There is little doubt that the Yugoslav 
zhange in attitude was prompted by motives of political expediency and not by legal 
reasons. 
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settlement of these claims with the American Government was based on 
two solid legal grounds. First, practically a:l of the prospective claimants 
were considered by Yugoslavia to be her citizens and consequently, in her 
opinion, had no right to the status of international claimants. Secondly, 
even those who were considered by Yugoslavia to be American citizens, 
were, in the opinion of the Yugoslav legal experts, not entitled to receive 
any better treatment than her own citizens in view of the international 
agreement existing between Yugoslavia and the United States. 

The Yugoslav Law on Nationality of August 23, 1945,77 does not recog- 
nize automatic loss of Yugoslav citizenship through acquisition of another 
nationality. It accepts the renunciation of citizenship by a former Yugo- 
slav citizen only in cases where the individual is not an ethnical member 
of one of the Yugoslav peoples.*® In all cther cases it demands that a 
release from citizenship be issued by the competent Yugoslav authorities 
which, in turn, is seldom, if ever, granted.*® In consequence, only a very 
limited number of prospective claimants were considered by Yugoslavia 
to be American nationals whose claims were appropriately espoused by 
the United States Government. 

In addition, the Yugoslavs have claimed—and this is more important 
from the legal point of view—that even recognized American citizens have 
no right to ask to be treated differently for nationalized property than 
Yugoslav citizens, in view of the provision of Article 5 of the Yugoslav- 
American Agreement of July 5, 1948, which says: 


The Government of Yugoslavia agrees to accord to nationals of the 
United States lawfully continuing to hold, or hereafter acquiring 
assets in Yugoslavia, the rights and privileges of using and adminis- 
tering such assets and the income therefrom within the framework 
of the controls and regulations of the Government of Yugoslavia, on 
conditions not less favorable than the rights and privileges accorded 
to nationals of Yugoslavia, or any other country, in accordance with 
the Convention of Commerce and Navigation between the United States 
of rae and the Prince of Serbia, signed at Belgrade, October 2-14, 
1881.2 


The Yugoslav interpretation of this clause Las been that the United States, 
by concluding the Agreement of 1948, has accepted for its citizens and their 
property relations in Yugoslavia the same status which is enjoyed by 
Yugoslav citizens. This acceptance implies the abandonment of the prin- 
ciples of adequate, just and prompt compensation for nationalized prop- 
erty, and of the most-favored-nation clause which, under present con- 
ditions, the Yugoslavs say, is without significance.” In other words, if 

17 SL 54-1946. 

18 Art. 22, par. 2, of the Law on Nationality. The Law considers as among the non- 
ethnical members of the Yugoslav peoples, for instance, the Jews, Germans, Italians 
and Albanians who were previously citizens of Yugoslavia and have subsequently 
acquired the citizenship of another country. 

19 Art. 19 of the Law on Nationality. 20 62 Stat. at 2660. 

21 See Bartoš and Nikolajević, Pravui Položaj Stranaca 54 (Belgrade, 1951). Of 
course, whether this interpretation of the Yugoslav experts is entirely correct is open 
for discussion, especially in view of the fact that Art. 5 of the Agreement of 1948 
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Yugoslav citizens receive little ər nothing for their nationalized property— 
which was the case with the compensat:on provided by the Nationalization 
Law of 1958 ?8--then there is n> legal reason why American citizens should 
receive more. True, Article 77 of the Nationalization Law of 1958 has left 
the door open for possible negotiations concerning compensation for na- 
tionalized foreign property, but this article provides only for the manner 
of payment of compensation and not its amount.”* 

In view of the Yugoslav legal attitude explained above, the position of 
the American negotiators of th Agreement o2 November 5, 1964, was not 
zasy. Clearly, a great deal o2 patienze, legal skill and persuasion was 
required to finally attain the remarkable positive result. 

Branko M. PESELJ 
Georgetown University Law Center 


SEQUEL TO SABBATINO 


As not infrequently oceurs with respect to decisions of the Supreme 
Court, the decision of that Court in Sabbatino t appears to have been the 
beginning of a new series of events, rather than the end of an old one. 

While making its tortuous way through the 88th Congress, the Foreign 
Assistance Act of 1964 found itself, at one time or another, the panacea 
for a number of strange and unrelated items,? including. Sabbatino! 
The views expressed in Justice White’s dissent had apparently appealed 
to some of the members of the Senate Foreign Relations Committee, who 
seized upon them as a method of overcoming the effects of a decision which, 
they felt, placed the United States in the wnenviable and domestically 
unpopular position of denying r2course te the courts and a judicial remedy 
to litigants in the United States who had been adversely affected by the 
ection of the Castro government of Cuba in seizing their property, an 


makes explicit reference to the Ameriean-Serbian Treaty of 1881 (23 Stat. 963). The 
latter most definitely does not repudiate the >rinciple of adequate, just and prompt 
compensation for the taking of privaie property, although it does not specifically refer 
t this problem. On the other hand, it appears that the Yugoslay interpretation is 
confirmed and accepted in the letter cf Ambassador Elbrick of Nov. 5, 1964 (51 Dept. 
of State Bulletin 831). 

22 See Peselj, loc. cit. note 15 above, p. 431. 

23 Art. 77 of the Nationalization Law of 1958 reads as follows: ,‘‘The Federal Execu- 
tive Council is authorized to enact spezial provisions concerning the manner of payment 
o2 compensation for nationalized real property of foreign citizens in accordance with 
international agreements and principlas of rectprocity.’’ 

1 Banco Nacional de Cuba v. Sabbatino, 376 U. S. 398, 58 A.J.LL. 778 (1964). 
Among the many articles written about the case, both before and after the decision of 
tke Supreme Court, see Metzger, ‘‘Ths Act of State Doctrine and Foreign Relations,’’ 
23 University of Pittsburgh Law Review 881 (1662); Lillich, ‘‘ Pyrrhie Victory at Foley 
Square: the Second Circuit and Sabatino,” 8 Villanova Law Review 155 (1963); 
Scevenson, ‘‘The State Department and Sabbatino—‘Ev’n Viectors are by Victories 
Undone,’ ’’ 58 A.J.LL. 707 (1964); Falk, ‘‘Tha Complexity of Sabbatino,’’ ibid. 935; 
aud Wright, ‘‘Reflections on the Sabbatino Cass,’’ above, p. 304. 

2 These items included the problem of the jurisdiction of the Federal courts with 
respect to reapportionment of State legislatures and a condemnation of anti-Semitism in 
tke Soviet Union! 
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action which the Department of State itself had denounced as ‘‘dis- 
eriminatory, arbitrary, and confiscatory.’’? The Coramittiee added to the 
House-passed bill* an amendment which provided that no court in the 
United States should decline, because of the ect of state doctrine, to make 
a determination on the merits or to apply principles of international law 
in a case in which an act of a foreign sovereign occurring after January 
1, 1959, was alleged to be contrary to international law; that no effect 
should be given to the act of a foreign sovereign which was found to be 
contrary to international law; and that the foregoing provisions could be 
waived by the President whenever he determined that the application of 
the act of state doctrine by the courts was required by the foreign policy 
interests of the United States and he therefore caused a suggestion to that 
effect to be filed with a court in which a case was pending.® 

The purpose of the amendment is clear bat, in any event, the Senate 
Committee Report leaves no doubt in this regard. Is states: 


The amendment is intended to reverse in part the recent decision 
of the Supreme Court in Banco Nacional de Cuba v. Sabbatino. .. . 
The act-of-state doctrine has been applied by U. S. courts to determine 
that the actions of a foreign sovereign zannot be challenged in pri- 
vate litigation. ‘The Supreme Court extended this doctrine in the 
Sabbatino decision so as to preclude U. S. courts from inquiring into 
acts of foreign states, even though these acts had been denounced by 
the State Department as contrary to international law. 

The effect of the amendment is to achieve a reversal of presumotions. 
Under the Sabbatino decision, the courts would presume that any 
adjudication as to the lawfulness under international law of the act 
of a foreign state would embarrass the conduct of foreign policy unless 
the President says 1t would not. Under the amendment, the Court 
would presume that it may proceed with an adjudication on the merits 
unless the President states officially that such an adjudication in the 
particular case would embarrass the conduct of foreign policy.® 


The State and Justice Departments were, of course, strongly opposed 
to the Senate amendment and it was pred-cted that they would bring 
pressure to bear in the Senate-House conference on the bill in order to 
obtain the elimination of any such provision from the Fcreign Assistance 
Act of 1964, as finally enacted.” If this was their intention and objective, 


343 Department of State Bulletin 171 (1960). 

4 H.R. 11380, 88th Cong. 

5S, Rep. (Foreign Relations Committee) No. 1188, July 10, 1964, &8th Cong., 2d Bess., 
p. 37. The amendment read as follows: 

‘¢(2) Notwithstanding any other provision of law, 10 court in the United States shall 
decline, on the ground of the federal act of state doctrine, to make a determination on 
the merits or to apply principles of international law, including the principles of com- 
pensation and the other standards set out in this subsection, in a case in which an act 
of a foreign state oceurring after January 3, 1959, is alleged to be sontrary to interna- 
tional law and effect shall not be given by the court in any such case to acts which are 
found to be in violation thereof; Provided, that this scbparagraph shall not be applicable 
in any case with respect to which the President determines that the act of state doctrine 
is required in that particular case by the foreign poRcy interests of the United States 
and a suggestion to this effect is filed in his behalf in that case with the court.’’ 

6 Ibid. at 24, 

7 The New York Times, July 31, 1964, pp. 1 and 6. 
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and there is no reason to think otherwise, shey were only partially suc- 
cessful. | | 

The Foreign Assistance Act of 1964, in the form in which it became 
law,® contains the following provision, which becomes subsection 620(e) (2) 
of the Foreign Assistance Act of 1961 ° (which the 1964 Act amends) : 


(2) Notwithstanding any other provision of law, no court in the 
United States shall decline on the ground of the federal act of state 
doctrine to make a determination on the merits giving effect to the 
principles of international law in a case in which a claim of title 
or other right is asserted by any party including a foreign state 
(or a party claiming through such state) based upon (or traced 
through) a confiscation or other taking after January 1, 1959, by an 
act of that state in violation of the principles of international law, 
including the principles of compensation and the other standards 
set out in this subsection: Provided, That this subparagraph shall not 
be applicable (1) in any case in which an act of a foreign state is not 
sontrary to international law or with respect to a claim of title or 
other right acquired pursuant to an irrevocable letter of credit of not 
more than 180 days duration issued in good faith prior to the time of 
the confiscation or other taking, or (2) in any case with respect to 
which the President determines that application of the act of state 
doctrine is required in that particular case by the foreign policy 
interests of the United States and a suggestion to this effect is filed 
on his behalf in that case with the court, or (8) in any case in which 
the proceedings are coramenced after January 1, 1966. 


The conference report *® explains that the House had not had an op- 
portunity to study and hold hearings on the subject matter of the Senate 
amendment; and that the Senate language had been amended ‘‘to pinpoint 
its precise effect, making it clear that it does not apply if no violation of 
international law principles is found’’;** tc make it inapplicable to any 
case involving a short-term irrevocable letter of credit issued in good faith 
prior to the taking of property by a foreign state; and to limit its appli- 
cation to cases in which the proceedings are commenced before January 1, 
1966.7 This latter change, the most important one made in conference, 
is stated to have been made with the understanding that the Senate Foreign 
Relations Committee and the House Foreign Affairs Committee would un- 
dertake a full review and study of the matter during the next Congress 
(presumably during the first session of tke 89th Congress, before the 
temporary legislation expires) and would make a determination on the need 
for permanent legislation. 

The legislation as adopted contains several interesting aspects. In the 
first place, it is not directed to the courts ‘‘of the United States,’’ but to 


8 Public Law 88—633, 78 Stat. 1009. 9 22 U.S.C. 2370 (e) (£). 

10 H. Rep. No. 1925, 88th Cong., 2d Sess., Oct. 1, 1964 (To acecmpany H.R. 11380), 
p. 16. 

11 To this writer the original Senate language in this regard appears to be sufficiently 
unequivocal, while the language agreed upon is somewhat redundant. Neither version 
can be said to represent outstanding statutory draftsmanship. 

12 This is not entirely correct. The language of the Act is ‘‘commenced after January 
1, 1966.’ Accordingly, a proceeding instituted on January 1, 1266, would be timely 
commenced. 
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the courts ‘‘im the United States.” It may well be assumed that this was 
an attempt to make the rule applicable in the State as well as the Federal 
~ courts. While it is true that the majority opinion in Sabbatino made it 
clear that the problem involved exclusively an aspect of Federal law," 
a footnote to that statement made it equally clear that no consideration was 
being given to the question of whether, when the Supreme Court limits the 
scope of judicial review, a State court might not adopt an even more 
restrictive view. The same reasoning would undoubtedly apply to such a 
rule imposed by Federal statute rather than by Supreme Court decision. 
The draftsmen of the statute under examination wisely elected not to word 
the legislation in such a way as merely to Hft any requirement to apply 
the act of state doctrine. Had they done sa, a State court could, if it so 
desired, continue to apply the act of state doctrine enunciated in 
Sabbatino, inasmuch as it is a doctrine which would be more restrictive 
concerning the scope of the examination of acts of foreign states than 
would be required by the statute. As actually drafted, the law imposes 
a direct prohibition on the courts. Nevertheless, counsel who wishes to 
avoid the application of the act of state doctrine in a case which he is 
instituting would do well, wherever possible, to institute his action in (or 
if he is the counsel for the defendant, to remove it to) the appropriate 
United States District Court, thereby avoiding this problem. 

In the second place, the legislation applies only in cases which involve 
violations of international law. The majority opinion in Sabbatino had 
pointed out that three of the leading American cases on the act of state 
doctrine ** had not involved violations of international law, and that 
there is a major division of opinion as to the rule of international law 
with respect to the limitations on a state’s power to expropriate the prop- 
erty of aliens.® In view of the foregoing, it may well be assumed that 
Congress was intentionally limiting the application of the statutory pro- 
vision to the Cuban-type cases where the facis would support a finding by 
the trial court that the taking constituted a violation of international law 
because it was motivated by a retaliatory, not a public, purpose; it was 
discriminatory; and it failed to provide prompt, adequate, and effective 
compensation. And while, as the Court poirted out, the Communist coun- 
tries, as well as some of the newly emergent countries, decline to accept 
the generally recognized standards of internétional law with respect to the 
expropriation of the property of aliens, this does not and should not prevent 
the United States courts from applying such standards.” 


13 376 U. 8. at 425. In this respect, see. Stevenson, cited note 1 above, at p. 710. 

14 Oetjen v. Central Leather Co., 246 U. S. 297, 12 A.J.I.L. 421 (1918); Ricaud v. 
American Metal Co., 246 U. S. 304, 12 A.J.LL. 417 (1918); and Shapleigh v. Mier, 299 
U. S. 468, 31 A.J.I.L. 528 (1937). 

16 376 U. 8, at 430-431. 16 Ibid. at 428-430. 

17 It will have been noted that the legislation refers to an act ‘‘in violation of the 
principles of international law, including the principles of compensation. ....’’? (Italies 
added.) While the U. S. Congress cannot, of course, make international law, it ean 
indicate the Congressional belief as to what international law in a particular area is. 
This is what it has attempted to do here with respect to compensation for the taking of 
the property of aliens, 
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In the third place, despite tke efforts which were probably expended by 
the State and Justice Departments, the provisions of the statute do 
achieve a reversal of the presumptions. This was unquestionably the 
major victory of the opponents of Sabbatino. In an appropriate case 
(such ‘as another Sabbatino case), the act of state doctrine will not be 
applied by the court unless the State Department files in the court in 
which the case is pending a suggestion that the foreign policy interests of 
the United States require its pplication. Despite the position taken by 
the State Department in Sabbatino and subsequently, it is considered 
highly doubtful that, were such a case to occur today, it would file a sug- 
gestion that an adjudication of the case on its merits would embarrass the 
United States in the conduct o2 its relations with Cuba! 

Finally, the State and Justice Departments did succeed in obtaining 
one all-important change when the bill was in conference, as a result of 
which the ‘‘Sabbatino Amendment’’ will die on January 1, 1966, at mid- 
night, unless new affirmative action is taken by the Congress prior to that 
date. Such a provision obviously favors the party which wants no action 
—in this case, the State and Justice Departraents. 

For any taking in violation of international law which occurred after 
January 1, 1959, and with respect to which suit is instituted on or before 
January 1, 1966, the courts ir the United States will not have recourse 
to the act of state doctrine unless a suggestion is filed with the court by 
the State Department stating that the foreign policy interests of the 
United States require the application of that doctrine.** During the year 
1965 advocates and adversaries of the act of state doctrine will presumably 
have an opportunity to present their arguments to the Senate and House 
Committees. The decision taereafter made by the two committees and 
by the Congress will determine the future of the act of state doctrine in 
American jurisprudence. 

Howard S8. Levin 


FIFTY-NINTH ANNUAL MEETING OF THE SOCIETY, APRIL 22-24, 1965 
Tae Mayrnowsr Horer, Waseineton, D. C. 


PROGRAM 


DEVELOPMENT OF INTERNATIONAL LAW BY INTERNATIONAL ORGANIZATIONS 


THURSDAY, APRIL 22, 1965 
2:15 p. m. 


Panel A: Codification and Development of International Law by Interna- 
tional Codtfication Agencies 
Chairman: Oliver J. Lissitzyn, Columbia University School of Law 


18 In the Sabbatino case the Supreme Court mandate reversed the Court of Appeals and 
remanded the case to the District Court ‘‘for proceedings consistent with this opinion.’’ 
The case was still pending when tha Foreign Assistance Act of 1964 became law on 
Det. 7, 1964, with the result that the ‘‘Sabbatino Amendment’? and its applicability 
retroactively to Sabbatino itself is now being litigated. l 
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Panelists: Edwin C. Hoyt, Department of Government, University of 
New Mexico: ‘‘The Contribution of the International Law Commis- 
sion to the Codification and Development of International Law.’’ 

James F. Hogg, University of Minnesota Law School: ‘*The International 
Law Commission and the Law of Treaties.” 

Alwyn V. Freeman, of the Michigan Bar: ‘‘The Contribution of the 
Inter-American Juridical Committee and the Inter-American Council 
of Jurists to the Codification and Develapment of International Law.’’ 


Panel B: Development of Rules relating ta International Trade and Fn- 
vesiment 
(Joint Session with the American Branch, International Law Associa- 
tion) 
Chairman: Cecil J. Olmstead, New York University School of Law 
Panelists: Stanley D. Metzger, Georgetown University Law Center: **De- 
velopment of Rules relating to International Trade.’’ 

A. Broches, General Counsel, Internationa! Bank for Reconstruchon and 
Development: ‘‘Development of International Law by the International 
Bank for Reconstruction and Development.’’ 

Henry J. Steiner, Harvard University Law School: ‘‘Development of Pri- 
vate International Law by Internationa] Organizations. ’’ 


8:15 p. m. 


Panel A: Development of Rules Relating to Peacekeeping 
Chairman: Francis O. Wilcox, School of Advanced International Studies, 
Johns Hopkins University 
Panelists: Ruth B. Russell, Brookings Institution: ‘ ti a by the 
United Nations of Rules relating to Peacekeeping.’’ 
Charles O. Lerche, Jr., American Umwersity: ‘‘Development by the Or- 
ganization of re States of Rules relating to Peacekeeping.’’ 
Wolfgang Friedmann, Columbia Universtty School of Law: ‘‘Develop- 
ment of Rules relating to Indirect Aggression and Subversion.’’ 


Panel B: Conference on the Teaching of International Law: International 
Organization Courses in Law Schools, Colleges and Universities 
Chairman: David R. Deener, Newcomb College, Tulane University 
Panelists: Michael H. Cardozo, Executie Lurector, Association of Ameri- 
can Law Schools; Visiting Professor of Law, University of Pennsyl- 
vamia: ‘‘The Society’s Survey of the Teaching of International Law 
in Law Schools, including Internationa. Organizaticn Courses.”’ 
Robert E. Clute, University of Georgia: ‘‘International EPA 
Courses in Colleges and Graduate Schools.’’ 
R. St. John Macdonald, University of Toronto Law School: ‘‘Interna- 
tional Organization Courses in Law Schools: A Canadian Comment.”’ 
‘Wesley L. Gould, Purdue University: ‘‘Bibliography of Social Science 
' ` Literature relating to International Law--A Preliminary Report.’’ 
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Peter H. Rohn, Department of Political Sctence, University of Wash- 
ington: ‘‘Institutionalism in the Law of Treaties: A Case of Com- 
bining Teaching and Research.’’ 


FRIDAY, APRIL 23, 1965 
9:15 a.m. 


Panel A: Development of International Law by the United Nations 

Chairman: James N. Hyde, of the New York Bar 

Panelists: Salo Engel, Department of Political Science, University of 
Tennessee: ‘‘Develcpment of Procedures for de facto Revision of the 
United Nations Charter.” . 

Rosalyn Higgins, Royal Institute of International Affairs: ‘‘Develop- 
ment of International Law through the Political Organs of the United 
Nations. ’’ 

Gaetano Arangio-Ruiz, University of Padua and University of Virginia 
School of Law: ‘‘Pacific Settlement of International Disputes within 
the Framework of the Uniced Nations Charter and Its Development.’’ 

Thomas Buergenthal, State University of New York at Buffalo School 
of Law: ‘‘Development of Rules relating to Human Rights.”’ 


Panel B: Development of International Law by Specialized Agencies 

Chairman: Urban G. Whitaker, Jr., San Francisco State College 

Panelists: Daniel G. Partan, University of North Dakota School of Law: 
**Development of International Law by the International Labor 
Organization. ”’ 

George A. Codding, Jr., Department of Political Science, University of 
Colorado: ‘‘Development of International Law by the International 
Civil Aviation Organization and the World Healtk Organization.’’ 

Mason Willrich, Office of the General Counsel, Arms Control and Dis- 
armament Agency: ‘‘Development of International Law by the Inter- 
national Atomic Energy Agency.” 


2:15 p. m. 


Panel A: Development of International Law by the International Court 
of Justice 
Chairman: Leo Gross, Fletcher School of Law and Diplomacy 
Panelists: Peter J. Liacouras, Temple University School of Law: ‘‘Devel- 
opment of Rules relating to Interpretation of Conventional Inter- 
national Law.” 
K. Venkata Raman, Yale Lau School: ‘Development of Customary Rules 
of International Law.” 
Ivan L. Head, Faculty of Law, University ef Alberta: ‘‘Contribution of 
the Court to the Developmant of United Nations Law.” 


Panel B: Development of International Law by European Organizations 

Chairman: Stefan A. Riesenfeld, University of Califorma Law School 

Panelists: Stuart A. Scheingold, Department of Political Science, Univer- 
sity of California at Davis: ‘‘Development of International Law by 
the Court of the European Communities.’’ 
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Peter Hay, University of Illinois College of Law: ‘‘Development of Inter- 
national Law by the Administrative Organs and the Council of Min- 
isters of the European Communities.’’ 

A, H. Robertson, Council of Europe: ‘‘ Development of International Law 
by the Council of Europe.’’ 


7:15 p. m. 


ANNUAL DINNER 


Address by the President of the Society 

Address by Richard N. Gardner, Deputy Assistant Secretary of State for 
International Organization Affairs 

Address by the Honorable Dean Rusk, Secretary of State 


SATURDAY, APRIL 24, 1965 
9:30 a. m. 
Business Meeting and Election of Officers of the Society 


2:15 p. m. 


Panel A: Equality of States in International Organizations 
(Joint Session with the American Society for Political anc Legal 
Philosophy) 
Chairman: John T. Noonan, Jr., Notre Dame Law School 
Panelists: Robert Gregg, Syracuse University: ‘Equality of States in the 
United Nations.’’ 
Thomas M. Franck, New York Unwersity School of Law: ‘‘The New 
States of Africa and Asia and Equality of States.’’ 
Monroe C. Beardsley, Department of Philosophy and Religion, Swarth- 
more College: ‘‘Philosophical Aspects of Political Equality.’’ 


Panel B: Philip C. Jessup Student Moot Competition 


i4th CONFERENCE OF THE INTER-AMERICAN BAR ASSOCIATION*® 


The XIVth Conference of the Inter-American Bar Association will be 
held in San Juan, Puerto Rico, from May 22 to 29, 1965. From May 22 
to 25 the American Bar Association will hold a regional meeting in San 
Juan, arrangements for which are in charge of William Spann of Atlanta, 
Georgia. The opening session of the Conference on May 24 will be a joint 
one with the Regional Meeting of the American Bar Association, and will 
be addressed by the Governor of Puerto Rico, Hon. Roberto Sańchez Vilella, 
the Mayoress of San Juan, Hon. Felisa Rincón de Gauthier, the President 
of the Bar Association of Puerto Rico, Dr. Noel Colón Martinez, the Presi- 
dent of the American Bar Association, Lewis F. Powell, Jr., and the Presi- 
dent of the Inter-American Bar Association, Dr. Manuel Abreu Castillo. 

In conjunction with the sessions of the Inter-American Bar Association 
there will be held on May 26 the first Conference of Chief Justices of the 
highest courts of the countries of the Hemisphere. Invitations have been 
extended to all such chief justices with the exception of those of Cuba. 
The Chief Justices will be the guests of the Government of Puerto Rico. 


* For notes concerning previous conferences, see 57 A.J.I.L. 394 (1963) and footnota 
1 thereto. 
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Chairman of the Judicial Conference will be the Honorable Luis Negrón 
ernandez, Chief Justice of the Supreme Court of Puerto Rico. Dr. P. A. 
Zurrebaso Viale of Argentina, Vice President of the Inter-American Bar 
Association, is assisting Chief Justice Negrén Fernandez in arranging this 
conference. 

Invitations have also been issued to deans of law schools to take part 
im a symposium on legal education in the Americas, to be held as part of 
fhe program of the conference. The symposium, which will be held at the 
University of Puerto Rico Law School, under the Chairmanship of its Dean, 
David M. Helfeld, will deal with interchange of students between law 
schools in Latin America and tie United States, credits for work done in 
cther countries, qualifications for admittance to law schools, exchange of 
professors, and the curriculum of law schools. Meldrim Thomson, Deans 
Charles O. Galvin, Miguel de Capriles, Lindsey Cowen and Charles B. 
Nutting are co-operating in making arrangements for the symposium. 

Among the subjects to be reported and considered at the Conference 
will be the uses of international rivers, laws concerning proceedings of 
nilitary courts, air law in the Americas, revision of the U.N. Charter, 
Juridical defense of Western democracy, law of the flag and labor relations 
in international shipping, international judicial co-operation and proce- 
Cure, racial discrimination in the Americas, creation of a Court of Human 
Rights in the Americas, adherence of the American States to the Paris 
Convention of 1883 for International Protection of Industrial Property, 
international commercial arbicration, international telecommunications 
end space use agreements, world habeas corpus and international extradi- 
tion, international aspects of the Warren Report on the assassination of 
President John F. Kennedy, harmonization of national food laws under 
the treaty system of the European Economic Community, Central Ameri- 
can economic integration and the H.E.C., the Inter-American Development 
Kank, international taxation conventions, codes of ethics for lawyers, 
Jmdges and legislators, the draft Inter-American Convention on Civil 
Liability for Peaceful Uses of Nuclear Energy, the Vienna Convention on 
Liability for Nuclear Damage end interplanetary space lew. 

There will be a number of social activities and tours, including recep- 
tons by the Colegio de Abogados de Puerto Rico and the Mayoress of 
fan Juan. After a banquet on Friday, May 28, the Conference will hold 
ics closing session on Saturday, May 29. 

The registration fee is $15.00 per person for attendance at either the 
Imter-American Bar Association Conference or the regicnal meeting of 
tne American Bar Association. The joint fee for both meetings is $20.00. 
he headquarters hotels in San Juan are the Americana, El San Juan and 
Holiday Inn. Travel Consultants, Ine., 1612 K Street, N.W., Washington, 
D. C., are authorized to handle arrangements for registration, transporta- 
t.on and hotel accommodations. Additional information can be obtained by 
yriting to William Roy Vallance, Secretary General, 704 Federal Bar 
Fuilding, 1815 H Street, N. W, Washington, D. C. 20006. 

Ersanor H, Fince 


1965] NOTES AND COMMENTS 3179 


ACADEMY OF AMERICAN AND INTERNATIONAL LAW 


The Academy of American and International Law, sponsored by the 
International and Comparative Law Center of the Scuthwestern Legal 
Foundation, will hold its second session from June 7 to July 23, 1965, at 
the Southwestern Legal Center on the campus of Southern Methodist 
University in Dallas, Texas. The seven-week course will cover basic prin- 
ciples of Anglo-American law; business organizations; civil and criminal 
procedure; conflict of laws; continental shelf and Geneva Conventions on 
the Law of the Sea; Constitutional law of the United States and criminal 
law; family law; international business transactions; international judicial 
procedure; international monetary policies; introduction to modern Ameri- 
can law; judicial administration in the United States: labor and social 
legislation; land-use planning and agrarian reform; philosophy of taxa- 
tion in the United States; and the uniform commercial code. 

Lecturers for the courses are: Dean Emeritus Robert G. Storey of South- 
ern Methodist University School of Law; Professor Benjamin Aaron of the 
University of California School of Law, Los Angeles; Judge John R. Brown 
of the Fifth Judicial Circuit; Philip E. Coldwell, First Vice President, 
Federal Reserve Bank of Dallas; Professor Jan P. Charmatz, Southern 
Methodist University School of Law; Victor C. Folsom, Vice President and 
General Counsel, United Fruit Company; Charles O. Galvin, Dean, School 
of Law, Southern Methodist University; Saba Habachy, lecturer and con- 
sultant, New York City; Watrous H. Irons, President, Federal Reserve 
Bank of Dallas; John N. Jackson, attorney, Dallas; Hubert D. Johnson, 
President, Dallas Bar Association; Monrad G. Paulsen, Professor of 
Criminal Law and Family Law, Columbia University School of Law; 
George W. Ray, Jr., attorney, Wilton, Conn., specializing in international 
transactions; William B. West III, attorney, Dallas; and Richard Young, 
attorney, Van Hornesville, N. Y. 

From June 21 to 25, sessions will be devoted to a symposium on 
negotiating and drafting international commercial contracts. 

Admission to the Academy is by selection, based upon the applicant’s 
academic records and other available data. Applicants must have a college 
degree and experience in one of the following fields: public service, law, 
economics, journalism, teaching or business. Further details concerning 
applications, fellowships and admission to the courses were given in the 
Society’s newsletter for February, 1965. 

E. H. F. 


COLUMBIA JOURNAL OF TRANSNATIONAL LAW 


The Columbia Society of International Law, an organization of interna- 
tional law students at Columbia University Law School, has published since 
1962 a semi-annual periodical under the title of International Law Bulle- 
tin t containing student and faculty articles on questions of interest in the 
field of public and private international law. Beginning with the fall, 


1See Periodical Literature of International Law, 58 A.J. L. 561 (1964). 
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1964, issue, the title of the publication was changed to The Columbia 
Journal of Transnational Law. In announcing the new title the editors 
state that the Journal ‘‘is dedicated to the concept of ‘transnational law,’ 
—as articulated by Professor Philip C. Jessup, now a Judge of the Inter- 
national Court of Justice,” and ‘‘will provide a forum for the expression 
of views within the expanding area of law described by Judge Jessup.’’ 
Transnational law has been defined by him as ‘‘all law which regulates 
actions or events that transcend National frontiers,’’ including civil and 
criminal, public and private. national and international law, involving 
individuals, corporations, state or other grouns. 

The Columbia Journal of Transnational Law will contain articles, case 
notes, bibliographic materials and book reviews contributed by students 
as well as practicing members of the legal profession. The fall issue, Vol. 
3, No. 1, contains an introductory note by Judge Jessup on “‘The Concept 
of Transnational Law,’’ articles by Georges R. Delaume of the Interna- 
tional Bank for Reconstruction and Development on ‘‘ Jurisdictional As- 
pects of International Loans’’; by Ernest A. Gross of the New York Bar on 
“The South West Africa Cases” before the International Court of Justice; 
by Dale S. Collinson of the New York Bar on the Sabbatino case—‘‘The 
Treatment of International Law in Unitad States Courts’’; and by Victor 
H. Li, a 1964 graduate of Columbia Law School, on ‘‘Legal Aspects of 
Trade with Communist China.’’ The number is completed by case notes 
on municipal litigation involving international law questions and book 
reviews of publications on international and foreign municipal law. 

The advisory board to the Journal consists of Professor Wolfgang. 
Friedmann, Chairman; Dr. Martin Domke, Dr. Luther Evans, and Pro- 
fessors Oliver Lissitzyn, Louis Henkin, Willis L. M. Reese, and Charles 
Szladits. The Journal is published twice a year. The subscription price 
is $2.50. Single numbers may be purchased at $1.50 a copy. 

The newly titled publication of the Columbia Society of International 
Law has made an auspicious beginning upon which the students are to be 
congratulated. Such publications? may well serve to provide a forum 
for discussion of international law questions which is to a great extent 
lacking in the university law reviews and journals. 

Exxanor H. Finca 

2See Harvard International Law Club Journal, noted in 58 A.J.I.L. 560 (1964); 


Virginia Journal of International Law, noted thbid. 565; and Journal of the University 
of Texas International Law Society, which began publication in January, 1965, 


CONTEMPORARY PRACTICE OF THE UNITED STATES 
RELATING TO INTERNATIONAL LAW 


The material for this section has been compiled by RicHarp B. BILDER 
of the Office of the Legal Adviser, Department of State. Mr. ALFRED P. 
Rustin, of the Office of the General Counsel, Department of Defense, and 
Mr. Bruno A. Risrav, of the Department of Justice, have provided 
material originating in their respective Departments. 


AVIATION 
Private air law—Warsaw Convention—JU. S. reservation 


A letter was received from a private attorney asking for the information 
upon which the Department of Defense maintains that the United States 
reservation to the Warsaw Convention! is equivalent to the reservation 
permitted by Article XXVI of the Hague Protocol.2 The reservation per- 
mitted by the Warsaw Convention and taken by the United States is that 
. the first paragraph of Article 2 of the Convention (which says that the 
Convention ‘‘shall apply to transportation performed by the state or by 
legal entities constituted under public law provided it falls within the 
conditions laid down in article 1’’) ‘‘shall not apply to international trans- 
portation by air performed by the United States... .’’ The reservation 
permitted to a state by Article XXVI of the Hague Protocol, and urged by 
the Department of Defense, says that the Warsaw Convention as amended 
by the Protocol ‘‘shall not apply to the carriage of persons, cargo and 
baggage for its military authorities on aircraft, registered in that State, 
the whole capacity of which has been reserved by or on behalf of such 
authorities.” 

In response to the letter, the representative of the Department of De- 
fense wrote, in pertinent part: 


The Department of Defense hes been of the opinion that the United 
States reservation under the 1929 Additional Protocol excludes from 
the scope of the Warsaw Convention not only Government owned air- 
craft, but also aircraft the whole capacity of which has been chartered 
for international air carriage by the United States Government. There 
is no case to our knowledge in which the scope of the United States 
reservation has been tested in a United States court. However, in 
discussions leading to the 1955 Hague Protocol, it became clear that 
the scope of the 1929 Additional Protocal was susceptible to different 
interpretations. Hague Protocol Article XX VI was drafted to enable 
the States which desire to excludes aircraft the whole capacity of which 


1 Convention for the Unification of Certain Rules relating to International Trans- 
portation by Air, and Additional Protocol, signed at Warsaw Oct. 12, 1929 (49 Stat. 
3000; Treaty Series, No. 876); 28 A.J.I.L. Supp. 84 (1934). 

2 Protocol to amend the Warsaw Convention, signed at The Hague Sept. 28, 1955 
(Sen. Exec. H, 86th Cong., Ist Sess.). 


av? 
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is chartered by its military authorities to do so in terms that would 
eliminate divergent interpretations. 
(Letter on file in the Office of the Assistant General Counsel 
(International Affairs), Department of Deferse.) 


CoNSULS 
Privileges and immunities aczorded in the United States 


In response to a request recerved from a foreign Honorary Consul Gen- 
eral as to privileges and immunities accorded to consular officers and em- 
ployees of foreign governments in the United States, the Department sent 
to the Embassy concerned a ncte dated November 30, 1964, including the 
following information : . 


Privileges and immunities eccorded in the United States to consular 
officers and employees of foreign governments have their basis in consular 
conventions or related treaties, in Federal and State statutes, and, on occa- 
sion, in reciprocity and comity 

Perhaps the best example of such treaties is the Habana Consular Agents 
Convention of 1928, which is presently in orce as between the United 
States and Brazil, Colombia, Cuba, Dominican Republic, Ecuador, El 
Salvador, Haiti, Mexico, Nicaragua, Panama, Peru, and Uruguay. Other 
Latin American countries heve concluded separate treaties with the 
United States containing provisions relating to consular privileges and 
immunities. .. | 

With respect to property texation, it is the general rule that in the 
absence of a treaty exemption, property owned by foreign governments and 
used for consular purposes is subject to the local jurisdiction for the pur- 
pose, inter alia, of taxation. Whether or not a given State of the United 
States is willing to provide a tax exemption for such consular property in 
the absence of a treaty exemption would be based upon considerations such 
as comity and reciprocity. ... It is not believed that any State of the 
United States will, in the abseace of a treaty, grant property tax exemp- 
tions to real property carried :n the name of an honorary consular officer 
who is either an alien admitted for permanent residence, or a United States 
citizen. 

There is no tax exemption with respect to the Federal income tax on 
wages, fees, and salaries rece-ved by honorary consuls who are United 
States citizens as compensation for their services from foreign govern- 
ments. There is also no exemotion for aliens appointed as honorary con- 
suls who have been admitted ixto the United States as permanent residents 
and who have filed a waiver of their rights, privileges, and immunities 
under Section 247(b) of the Immigration and Nationality Act, unless their 
right to the exemption is derived from a treaty. The income of all other 
. properly accredited consular cfficers may be excluded from gross income 
and is exempt from taxation pursuant to the United States Internal 
Revenue Code of 1954. 


847 Stat. 1976; Treaty Series, No. 843; 22 A.J.L.L. Supp. 147 (1928). 
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In the absence of a treaty provision on the matter, consular officers of 
foreign governments are entitled to exemption from Federal excise taxes 
the legal incidence of which would otherwise fall upon them, in respect of 
transactions arising in the performance of their official functions for which 
payment is made by the foreign government. Such consular officers, 
whether or not career or honorary, are not entitled to exemption from the 
Federal manufacturers and retailers excise taxes. In the latter category 
is the Federal tax on gasoline. 

The inquiry with respect to differences in privileges and immunities 
accorded to consular officers who are nationals of the country appointing 
them, and honorary consular officers who are permanent residents, relates 
primarily to Section 247 of the Immigation and Nationality Act. Pursu- 
ant to this Section, an adjustment in the permanent residence status of an 
alien will be required unless such alien, who being accredited as an 
honorary consul, executes a waiver, in appropriate form with the Attorney 
General, of all rights, privileges, and immunities accorded under any law 
or executive order... . 

With respect to the above-mentioned information, only Federal laws and 
regulations are considered. A different result may ke obtained under the 
laws of the several States, with respect to State taxation. ... 


(Dept. of State, MS file POL 17-2, Nov. 30, 1964.) 


DIPLOMATIC INTERCOURSE 


Protection of persons and premises of foreign missions—mob assaults on 
American embassies and libraries overseas. 


On December 9, 1964, Secretary of State Dean Rusk issued the following 
statement concerning mob assaults on American embassies and libraries 
overseas : 


Recently there have been a number of mob assaults on American em- 
bassies and libraries overseas. Under international law and practice, a 
host state has a special duty to protect the persons and premises of foreign 
missions.: This government takes very seriously its responsibilities toward 
foreign missions in the United States. Laws and police protection in the 
District of Columbia, New York City, and elsewhere, are designed to pre- 
clude any demonstrations against forelgn missions from getting out of hand 
and resulting in violence or serious disorder. 

When violent attacks occur on our missions abroad, the U. S. Govern- 
ment promptly files protests and asks, in accordance with international 
practice, apologies and reparations, which frequently are forthcoming not 
too long after the events. But this is not a satisfactory substitute for pre- 
vention. The U. S. Government has noticed the tendency of these violent 
assaults to recur in certain countries. And it is especially concerned about 
violent acts which appear to be connived at or acquiesced in by the au- 
thorities of the host state, or in which the euthorities are slow in taking 
action to control mobs of rioters. 

Resort to riot and violence against foreign missions strikes at the heart 
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of the system of diplomatic intercourse, the established channel by which 
one nation communicates with another. And <hs smashing of libraries and 
burning of books impair the sharing of knowledge and the people-to-people 
contacts which are so important to building international understanding. 

In many countries, there are of course elernents which wish to alienate 
the peoples of those countries =rom the American people. As their pres- 
ence and tactics and purposes are known to the governments of those 
countries, it should be possible for those governments to prevent or to deal 
promptly with acts of violence agamst foreign missions. 

These violent acts cannot but affect relationships between nations. Man- 
kind cannot hope to find solutions to the awescme problems facing it unless 
we can communicate across our differences. 

Bock burning is a direct affront to knowledge and a denial of the long, 
slow progress of mankind. Mcb violence must not be allowed to take the 
place of reasoned exchanges. ‘Ve believe this is understood by responsible 
men everywhere. 


(Dept. of State Press Release No. 518, Dec. 9, 1964; 51 Dept. of State 
Bulletin 905 (1964°.) 


EXPROPRIATION 


“Hickenlooper Amendment’? to Foreign Assistance Act of 1961—act of 
state doctrine 


Section 620(e) of the Foreign Assistance Act of 1961, as amended (22 
U.S.C. 2870(e)), was originallz enacted by Public Law 87-565, approved 
August 1, 1962 (76 Stat. 26-261). It was subsequently amended by 
Public Law 88-205, approved December 16, 1963 (77 Stat. 386-387), and 
by Public Law 88-633, approved October 7, 1964 (78 Stat. 1009). The 
present text is set forth below, with material aaded since the 1962 version 
indicated by italics. 


(e) (1) The President shall suspend assistance to the government 
of any country to which assistance is provided under this or any other 
Act when the government of such country or any government agency 
or subdivision within such country on or after January 1, 1962— 

(A) has nationalized or expropriated or seized ownership or con- 
trol of property owned by any United States citizen or by any corpo- 
ration, partnership, or association not less than 50 per centum bene- 
ficially owned by United States citizens, or 

(B) has taken steps to repudiate or nullify existing contracts or 
agreements with any Umted States citizen or any corporation, 
partnership, or associatran not less than 50 per centum beneficially 
owned by United States citizens, or 

(C) has imposed or enforced discriminatory taxes or other exac- 
tions, or restrictive maintenance or operational conditions, or has 
taken other actions, which have the effect of nationalizing, expro- 
priating, or otherwise seizing ownership or control of property so 
owned, 


and such country, government agency, or government subdivision fails 
within a reasonable time (aot more than six months after such action, 
or, in the event of a referral to the Foreign Claims Settlement Com- 
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mission of the United States within such period as provided herein, not 
more than twenty days after the report of the Commission is recewed) 
to take appropriate steps, which may inelude arbitration, to discharge 
its obligations under international law toward such citizen or entity, 
including speedy compensation for suck property in convertible for- 
eign exchange, equivalent to the full value thereof, as required by 
international law, or fails to take steps designed to provide relief from 
such taxes, exactions, or conditions, as the case may be; and such sus- 
pension shall continue until the President is satisfied that appropriate 
steps are being taken, and no other provision of this Act shall be con- 
strued to authorize the President to waive the provisions of this sub- . 
section. 

Upon request of the President (within seventy days after such 
action referred to in subparagraphs (A), (B), or (C) of paragraph 
(1) of this subsection), the Foreign Claims Settlement Commission of 
the United States (established pursuant to Reorganization Plan No. 1 
of 1954, 68 Stat. 1279) is hereby authorized to evaluate expropriated 
property, determining the full value of any property nationalized, ex- 
propriated, or seized, or subject to discriminatory or other actions as 
aforesaid, for purposes of this subsection and to render an advisory 
report to the President within ninety days after such request. Unless 
authorized by the President, the Commission shall not publish its ad- 
visory report except to the citizen or ontity owning such property. 
There is hereby authorized to be appropriated such amount, to remain 
available until expended, as may be necessary from time to time to 
enable the Commission to carry out expeditiously its functions under 
this subsection. 

(2) Notwithstanding any other provision of law, no court in the 
United States shall decline on the ground of the federal act of state 
doctrine to make a determination on tie merits gwing effect to the 
principles of international law in a case in which a claim of title or 
other right is asserted by any party including a foreign state (or a 
party claiming through such state) based upon (or traced through) a 
confiscation or other taking after Janucry 1, 1959, by an act of that 
state in violation of the principles of international law, including the 
principles of compensation and the other standards set out in this sub- 
section: PRovipeD, That this subparagravh shall not be applicable (1) 
in any case in which an act of a foreign state is not contrary to inter- 
national law or with respect to a claim of title or other right acquired 
pursuant to an irrevocable letter of credit of not more than 180 days 
duration issued in good faith prior to the time of the confiscation or 
other taking, or (2) in any case with respect to which the President 
determines that application of the act of state doctrine is required in 
that particular case by the foreign policy interests of the United States 
and a suggestion to this effect is filed on his behalf in that case with 
the court, or (8) im any case in which tne proceedings are commenced. 
after January 1, 1966. 


INTERNATIONAL CLAIMS 


Claims of United States nationals against Cuba—Public Law 88-666, 78 
Stat. 1110, approved October 16, 1964 


In reply to private inquiries received subsequent to October 16, 1964, 
regarding losses suffered by American nationals in Cuba, the Department 
has stated, in part, as follows: 


oo 
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On October 16, 1964, the President signed into law H.R. 12259. The 
law has two basic purposes: (1) to authorize the Foreign Claims : 
Settlement Commission of the United States to determine the amount 
and validity of claims of nationals of the United States against the 
Government of Cuba for the taking of property and for disability or 
death which have arisen since January 1, 1959, and those arising out 
cf debts for merchandise furnished or services rendered without re- 
gard to the date the merciandise was furnished or services rendered; 
end (2) to vest and sell assets of the Cuban Government which are 
blocked in the United Śtazes in accordance with Cuban assets control 
regulations of July 8, 1963 (81 C.E.R., part 515, et seqg.), and to use 
so much of the net proceeds as may be necessary to reimburse the 
Government of the United States for expenses incurred in adminis- 
tering the bill, any balance to be covered into the United States 
Treasury. There is no provision in the bill providing for the payment 
cf claims. 

The Foreign Claims Settlement Commission of the United States 
(1111 Twentieth Street, N.W., Washington, D. C. 20579) will in reg- 
ular course announce procedures regarding the claims. 


(Letter on file in Office of Legal Adviser, Department of State.) 


The Department of State has transferred its files and correspondence on 
such matters to the Foreign Claims Settlement Commission in order that 
the Commission may send the forms and instructions for preparing claims. 


INTERNATICNAL COURT OF JUSTICE 


United States Government siews concerning the work of the Court— 
compulsory jurisdiction—Connally Amendment 


On November 14, 1964, Secretary of State Dean Rusk, cn the occasion of 
the presentation of the Manley O. Hudson Medal of the American Society 
of International Law to Judge Philip C. Jessup of the International Court 
of Justice, at the Department oZ State, Washington, D. C., made the follow- 
ing remarks on the rôle and work of the Court: 


It is fashionable, when discussing international adjudication, to stress its 
deficiencies—the lack of sanctiens, the so-called primitive state of interna- 
tional law, and the lack of willingness to entrust political disputes to 
judicial settlement, to name buz a few. But these alleged deficiencies have 
not hindered the development >f international adjudication as much as is 
often assumed. International 2ourts and arbitral tribunals have managed 
to resolve a number of contentious disputes between nations. 

These disputes have not resolved the great struggles of our day. How- 
ever, these struggles are prokably not well suited for the processes of 
judicial settlement in any eveat. Those who seek a world in which all 
disputes between nations are entrusted to courts for settlement seek more 
than we can reasonably hope io attain in today’s world. There are dis- 
putes, however—important, therny, Incapable of settlement by the states 
soncerned—which the International Court of Justice has resolved. In 
2arlier times these disputes might not have been resolved peacefully. The 
lack of sanctions has not prev2nted compliance with the Court’s rulings. 
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_ The border dispute between Honduras and Nicaragua is one example. 
`. More recently, the Court disposed of a long-festering dispute between 
Cambodia and Thailand. — 

But nevertheless, it is widely agreed, and rightly so, that the number of 
legal disputes submitted to international adjudication is too small. There 
are no doubt many reasons for this. The United States would like to see 
more nations submit to the compulsory jurisdiction of the Court. In this 
connection, I should add that the present Administration, like its prede- 
cessors, would like also to see the Connally Amendment repealed. Finally, 
we regret the reluctance of U.N. Members to accord the International 
Court of Justice compulsory jurisdiction to settle disputes arising from 
treaties concluded under the auspices of the United Nations. 

There is one area in which international adjudication has proved espe- 
cially valuable and effective. I refer to the role of the International Court 
of Justice in rendering advisory opinions. There has developed, though 
not fully enough, a tradition of referring constitutional issues arising 
under the charters of international organizations to the Court for adjudica- 
tion. More important, there has arisen also a tradition of accepting the 
Court’s opinions as law and acting upon them. | 

The Court has rendered 12 advisory opinions—ten requested by the Gen- 
eral Assembly, one by the UNESCO Executive Board, and one by the 
Assembly of IMCO. These opinions have been accepted by the organs 
which sought them and they have been given effect. They have had a 
marked impact on the constitutional development of international institu- 
tions, particularly on the most important institution, the United Nations. 

. The advisory opinion in the Reparations case, for example, confirmed the 
Organization’s capacity to maintain an international claim against both 
Member and non-Member States for injuries suffered by its agent. The 
ease stands for the proposition that the founding fathers conferred upon 
the United Nations a legal status in the world community, and this simple 
proposition has been important. 

The Court has performed a similar service in adjusting relationships be- 
tween the component parts of the Organization itself. The advisory opin- 
ion concerning the awards made by the U.N. Administrative Tribunal is a 
case in point. Others are the advisory opinions regarding the admission 
of new members. 

It should not be surprising that the Court’s power to issue advisory 
Opinions has been so important—meore important, perhaps, than its power 
to decide contentious disputes. A primary fact of post-war international 
life has been the growth and development of international machinery and 
institutions for coping with the issues of the day. When it renders ad- 
visory opinions, the Court is functioning as an integral part of this machin- 
ery. Particularly when its advisory opiniors concern the United Nations 
—the Organization’s relation to the world community and its Members, 
and the allocation of power between its component parts—is the Court 
participating in the on-going institutional processes which characterize in- 
ternational life today. In this role, the Court has a clearly defined job and 
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is uniquely suited to perform it. The issues tend to be framed more co- 
gently, and the standards for solving them developed more fully, than 
when the issues are settled without benefit of the Court’s participation. 

I would hope that the effectiveness of the Court would encourage inereas- 
ing resort to its procedures and that in this manner the role of law in 
international life would be enhanced. ... 


(Dept. of State Press Release No. 493, Nov. 17, 1964; 51 Dept. of State 
Bulletin 802 (1964).) 


INTERNATIONAL Moron TRAVEL 


Convention on Road Traffic—recognition of driver’s license and foreign 
or international registration—termination of obligation when interna- 
tional travel ends 


A. letter from a State Attorney General refers to claims, made by certain 
residents of the State who had purchased automobiles abroad, that, by 
reason of a treaty, the ‘‘international license plates’’ which they obtained 
abroad exempt them from registration in the United States during the 
calendar year in which their cars were registered with an international 
license. A copy of such treaty, if any, was requested. In a reply dated 
November 27, 1964, the Department of State said in part: 


It appears that the treaty to which reference is made is the Convention 
on Road Traffic dated at Geneva, September 19, 1949,1 .. . and that the 
provision that may give rise to such a view is paragraph 2 of Article 1 of 
that Convention.? 

Provisions regarding registration of vehicles are contained in Articles 
18-21 of the Convention. It will be observed from the provisions of 
Article 18, especially paragraph 1 thereof, that the international registra- 
tion and distinguishing sign are not intended to be substitutes for the 
registration requirements of the jurisdiction in which a vehicle is normally 
used. Paragraph 1 of Article 18 provides as follows: 


‘1. In order to be entitled to the benefits of this Convention, a motor 
vehicle shall be registered by a Contracting State or subdivision thereof 
in the manner prescribed by its legislation.’’ 


Similarly, Article 24 regarding international driving permits looks first 
to a local jurisdiction for the issuance of a driver’s permit. Attention is 
invited especially to the provisions of paragraphs 1 and 2 of Article 24. 
Whether or not the Convention applies in any given case is dependent 
upon whether the vehicle or the driver concerned is actually engaged in 
international road traffic. The objective and intent of tae Convention is 
set forth in the opening sentence of the Excerpt from the Report of the 


13 U.S.T. 3008; T.I.A.S., No. 2487; 125 U.N. Treaty Series 22. 

2 Par. 2 of Article 1 reads as follows: ‘*No Contracting State shall be required to 
extend the benefit of the provisions of this Convention to any motor vehicle or trailer, 
or to any driver having remained within its territory for a continuous period exceeding 
one year.’’ i 
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United States Delegation to the United Nations Conference on Road and 
Motor Transport, printed in Senate Executive O, 8lst Congress, 2d Session, 
p. 41, .. . That sentence reads as follows: 


‘The basic assumption upon which the Convention is predicated is set 
forth in Article 1, wherein it is provided that each Contracting State 
retains jurisdiction over the use of its own roads but agrees to their use 
for international traffic in accordance with the terms of the Convention.’’ 


It will be observed from the discussion that follows the above-quoted 
sentence that the international aspect of the Convention was foremost 
in the minds of the negotiators. | 

Article 1 of the Convention embodies the concept referred to. The 
first paragraph of that Article reads: 


‘1. While reserving its jurisdiction over the use of its own roads, each 
Contracting State agrees to the use of its roads for international traffic 
under the conditions set out in the Convention.’’ 

Paragraph 1 of Article 4 provides in part as follows: 


‘1, For the purpose of this Convention the following expressions shall 
have the meanings hereby assigned to them: 

‘< ‘International traffic’ means any traffic which crosses at least one 
frontier ;”’ 


In the consideration of these provisions in conjunction with the pro- 
visions of Articles 18-20 on ‘‘Provisions Applicable to Motor Vehicles and 
Trailers in International Traffic’’ and Articles 24-25 on ‘‘Drivers of Motor 
Vehicles in International Traffic’’ a careful examination has been made of 
the records of the Conference with a view to clarifying the effect of those 
provisions. Those records seem to supply little if any additional informa- 
tion beyond the fact that only international traffic could be considered as 
being involved. Discussions had with the head ot the United States 
Delegation to the Conference, Mr. H. H. Kelley, ecnfirm this. He also 
states that it was his understanding and the understanding of other Dele- 
gates at the Conference that the Convention applies to a driver or to a 
motor vehicle only until the driver has returned to or taken up a residence 
in a given place and he or the vehicle is no longer engaged in international 
travel. Under this construction, with which the Department of State 
agrees, the recognition to be accorded under the Convention to a driver’s 
license or to a foreign or international registration depends upon the 
driver or vehicle being engaged in internatonal motor travel; when that 
travel comes to an end the recognition to be accorded those documents 
is dependent upon the courtesy of the jurisdiction in which the driver 
or vehicle is located and is not governed by any legal requirements of the 
Convention. 

A similar construction has been applied to the Convention on the regu- 
lation of Inter-American Automotive Traffic, dated at Washington De- 
eember 15, 1948, in force between the United States and a number of other 
American Republics (61 Stat. 1129; Treaties and Other International Acts 
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Series 1567, . . . ) Under thet Convention, a driving license issued in one 
Contracting State is required to be recognized by other Contracting States 
in connection with international travel. An American national who had 
been resident in Brazil for seme fifteen years inquired whether, when he 
returned to Puerto Rico to ive, he was entitled to continue to use his 
Brazilian driver’s license without being required to obtain a local driving 
license. He was informed by the Department of State that upon his re- 
turn to or resumption of residence in Puerto Rico the recognition to be 
given his Brazilian driver’s license was dependent solely upon Puerto 
Riean law and was not affect2d by the Convention. 


(Letter on file in Office cf Legal Adviser, Department of State.) 


JUDICIAL ASSISTANCE 


Requests for execution of letters rogatory and other forms of international 
judicial assistance-——Publac Law 88-619, 78 Stat. 995, approved October 
3, 1964 i 


A Department of Justice instruction of November 16, 1964, to all United 
States Attorneys and Marshals regarding requests for execution of letters 
rogatory and other forms of international judicial assistance under Public 
Law 88-619, 78 Stat. 995, approved October 3, 1964, states in part: 


A. Obtaining testimory for foreign courts. Section 9 of the new 
law amends 28 U.S.C. 1782, to read as follows: 


**§1782. Assistance to | foreign. and international tribunals and to 
litigants before such tribunals. 


‘‘(a) The district cours of the district in which a person resides or 
is found may order him to give his testimony or statement or to 
produce a document or other thing for use in a proceeding in a 
foreign or international tribunal. The order may be made pursuant 
to a letter rogatory issued, or request made, by a foreign or interna- 
tional tribunal or upon the application of any interested person and 
may direct that the testimony or statement be given, or the document 
or other thing be produced, before a person appointed by the court. 
By virtue of his appointment, the person appoinied has power to 
administer any necessary oath and take the testimony or statement. ` 
The order may prescribe the practice and procedure, which may be 
in whole or part the practice and procedure of the foreign country 
or the international tribunal, for taking the testimony or statement or 
producing the document cr other thing. To the extant that the order 
does not prescribe otherwise, the testimony or statement shall be 
taken, and the document or other thing produced, in accordance with 
the Federal Rules of Civil Procedure. 


“A person may not be compelled to give his testimony or statement 
or to produce a document or other thing in violation of any legally 
applicable privilege. 

‘‘(b) This chapter does not preclude a person within the United 
States from voluntarily giving his testimony or statement, or produc- 
ing a document or other thing, for use in a proceeding in a foreign 
or international tribunal before any person and in any manner ac- 
ceptable to him.”’ 
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This revision of Section 1782 is intended to clarify and liberalize 
existing U. S. procedures for assisting foreign tribunals and litigants 
in obtaining oral and documentary evidence in the United States. 
Section 1782 deals only with requests for assistance addressed to dis- 
trict. courts by foreign courts or litigants, i.e., letters rogatory, and 
does not alter the rights of foreign litigants to obtain testimcny in 
the United States directly through the deposition procedures of the 
foreign court. However, unlike deposition practice, which is gov- 
erned by the rules of procedure of the foreign tribunal (anc with 
which the American courts are not concerned), the procedure govern- 
ing proceedings under Section 1782 is wholly within the discretion 
of the district court rendering assistance. 

It is an aspect of the foreign relations of this country to render 
assistance to courts of friendly foreign countries in connection with 
the execution of letters rogatory sent to us through diplomatic chan- 
nels, and addressed to federal courts. Moreover, the Government has 
a direct monetary interest in a substantial number of cases in which 
our assistance is sought. For example, under our Status of Forces 
Agreements with numerous foreign countries, the governments of 
foreign countries in which our troops are stationed assume the defense 
of tort suits arising from the duty-connected activities of our forces. 
Although the foreign governments are the nominal defendants in these 
actions, the United States is required to pay a portion of any ensuing 
judgment. The interest of the Government in obtaining vital testi- 
mony from witnesses residing in the United States is apparent. 

B. Service of docwments emanating from foreign courts. Section 
4 of the new statute adds the following Section 1696 to 28 U.S.C., to 
provide for the service of documents in litigation with international 
aspects: 


**§1696. Service in foreign and international litigation. 

‘*(a) The district court of the district in which a person resides or 
is found may order service upon him of any document issued in 
connection with a proceeding in a foreign or international tribunal. 
The order may be made pursuant to a letter rogatory issued, or re- 
quest made, by a foreign or international tribunal or upon application 
of any interested person and shall direct the manner of service. Serv- 
ice pursuant to this subsection does not, of itself, require the recog- 
nition or enforcement in the United States of a judgment, decree, or 
order rendered by a foreign or international tribunal. 

‘‘(b) This section does not preclude service of such a document 
without an order of court.’’ 


This section makes clear that the authority of United States courts 
to grant international judicial assistance includes the power to comply 
with requests for the making of service contained in letters roga- 
tory issued abroad. It is designed to overcome the traditioxal re- 
luctance of American courts to comply with letters rogatory containing 
such requests. See, e.g, In Re Letters Rogatory Out of First Cwil 
Court of City of Mexico, 261 Fed. 652 (S.D.N.Y. 1919); Matter of 
Romero, 56 Mise. 319, 107 N.Y. Supp. 621 (Sup. Ct. 1907). The 
law specifically provides that judicial assistance under Section 1696 
shall in no way lend any weight, as a matter of federal law, to the 
validity of the foreign proceedings or connote an undertaking to 
recognize any judgment, decree, or order which might ensue. 

Subsection (b) of Section 1696 reaffirms pre-existing freedom in 
making service within the United States without the aid of U. S. 
courts. 
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Sovereign immunity—res-rictive theory—commerctal. transaction 


VICTORY TRANSPORT Inc. ». COMISARIA GENERAL DE ABASTECIMIENTOS Y 
TRANSPORTES. 8386 F', Sd. 354. 


U. S. Ct. App., 2d Cir., Sept. 9, 1964. 


Plaintiff shipowner instituced a proceeding under the United States 
Arbitration Act seeking to enforce an arbitration clause in a charter agree- 
ment with the defendant branch of the Spanish Ministry of Commerce, 
which had voyage-chartered zhe plaintiff’s ship to transport a cargo of 
United States surplus wheat te Spain. The ship was damaged in a Spanish 
port that was allegedly unsafe. Service was made by registered mail at 
defendant’s Madrid office pursuant to court order under Rule 4(e) of the 
Federal Rules of Civil Procedure. 

In affirming the lower court’s order compelling arbitration, the Court of 
Appeals, per Smith, J., held -hat defendant’s plea of sovereign immunity 
from the jurisdiction cf United States courts was not available, since the 
State Department had not made any suggestion regarding Immunity and 
the sovereign was engaged m an essentially commercial activity. The 
court’s reasoning was as follows: 


‘Where, as here, the court has received no communication from the 
State Department concerning the immunity of the Comisaria General, the 
court must decide for itself whether it is the established policy of the State 
Department to recognize claims of immunity of this type... . 

‘Through the ‘Tate letter’ the State Department has made it clear that 
its policy is to decline immunity to friendly foreign sovereigns in suits 
arising from private or commercial activity. But the ‘Tate letter’ offers 
no guide-lines or criteria for {differentiating between a sovereign’s private 
and publie acts. Nor have the courts or commentators suggested any satis- 
factory test. Some have looked to the nature of the transaction, categoriz- 
ing as sovereign acts only activity which could not be performed by in- 
dividuals. While this criter.on is relatively easy to apply, it ofttimes 


* Assisted by Cornelius B. Pricr, Jr, and William J. Williams, Jr., of the New 
York Bar. 
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produces rather astonishing results, such as the holdings of some European 
courts that purchases of bullets or shoes for the army, the erection of 
fortifications for defense, or the rental of a house for an embassy, are 
private acts. ... Furthermore, this test merely postpones the difficulty, 
for particular contracts in some instances may be made only by states. 
Others have looked to the purpose of the transaction, categorizing as juri 
imperii all activities in which the object of performance is public in char- 
acter. But this test is even more unsatisfactory, for conceptually the 
modern sovereign always acts for a public purpose. . . . Functionally the 
criterion is purely arbitrary and necessarily involves the court in project- 
ing personal notions about the proper realm of state functioning. . 

“The conceptual difficulties involved in formulating a satisfactory 
method of differentiating between acts jure imperii and acts jure gestionis 
have led many commentators to declare that the distinction is unworkable. 
However, the Supreme Court has made it plain that when the State De- 
partment has been silent on the question of immunity in a particular case, 
it is the court’s duty to determine for itself whether the foreign sovereign 
is entitled to immunity ‘in conformity to the principles accepted by the 
department of the government charged with the conduct of foreign rela- 
tions.’. . . And since the State Department has publicly pronounced its 
adherence to the distinction, we must apply it to the facts of this case. 

‘*The purpose of the restrictive theory of sovereign immunity is to try 
to accommodate the interest of individuals doing business with foreign 
governments in having their legal rights determined by the courts, with 
the interest of foreign governments in being free to perform certain polit- 
ical acts without undergoing the embarrassment or hindrance of defending 
the propriety of such acts before foreign courts. Sovereign immunity is a 
derogation from the normal exercise of jurisdiction by the courts and 
should be accorded only in clear cases. Since the State Department’s 
failure or refusal to suggest immunity is significant, we are disposed to 
deny a claim of sovereign immunity that has not been ‘recognized and 
allowed’ by the State Department unless it is plain that the activity in 
question falls within one of the categories of strictly political or. publie acts 
about which sovereigns have traditionally been quite sensitive. Such acts 
are generally limited to the following categories: 


(1) internal administrative acts, such as expulsion of an alien. 
(2) legislative acts, such as nationalization. 

(3) acts concerning the armed forces. 

(4) acts concerning diplomatic activity. 

(5) public loans. i 


We do not think that the restrictive theory adopted by the State Depart- 
ment requires sacrificing the interests of private litigants to international 
comity in other than these limited categories. Should diplomacy require 
enlargement of these categories, the State Department can file a suggestion 
of immunity with the court. Should diplomacy require contraction of 
these categories, the State Department can issue a new or clarifying policy 
pronouncement.’’ 
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The fact that the Spanish Government had consented to arbitration, that 
zhe wheat was consigned to and shipped by a private commercial concern, 
shat the wheat was presumably resold to Spanish nationals, and that the 
zontract had been executed by she head of the ‘‘Commercial Division’’ of 
she Ministry of Commerce were all factors upon which the court relied in 
“ts determination that the Spanish Government here had been engaged in 
commercial activity. Whether the defendant made a profit was irrelevant, 
‘n the court’s view, where private channels of trade were used. | 

The court also held that there was a valid basis for personal jurisdiction 
ef the defendant because of the defendant’s agreement to submit to arbitra- 
tion in New York, reasoning that to hold otherwise would render the arbi- 
tration clause in the charter-party a nullity. The court found that, since 
the defendant had consented to the jurisdiction of the court, the service by 
registered mail was notice sufficient to avoid a violation of due process and 
met the statutory requirement of Rule 4(e). 

An argument that the designation of the safe port in Spain to which the 
chip was sent was an ‘‘act of state’’ of the. Spanish Government, and hence 
tot open to review in United States courts, was answered by noting that the 
ect of designating the port was not performed within Spanish territory, 
tor by the Spanish Government. The designation was made by the shipper 
in Mobile, Alabama. 


Notes 


Iron Curtain Acts—Treaty of Friendship, Commerce and Navigation 
with Republic of China does not confer upon nationals of mainland 
China a right to take property in California by succession or testa- 
mentary disposition 


California Probate Code § 259 provides that the right of an alien not 
residing within the United States or its territories to take real and personal 
croperty in California upon suacession or testamentary Cisposition upon 
‘the same terms and conditions as residents and citizens of the United States 
is dependent upon the existence of a reciprocal right upon the part of 
citizens of the United States to take real and personal property upon the 
same terms and conditions as residents and citizens of the country of which 
sich alien is a resident. Under Sections 2 and 4 of Article VIII of the 
Freaty of Friendship, Commerce and Navigation between the United States 
of America and the Republic of China, which was signed Ncvember 4, 1946, 
and entered into force November 30, 1948, each country agreed in sub- 

-ance that the nationals of each country would be permitted to inherit 
toth real and personal property left to them within the other country’s 
territory. By its terms the treaty extends to all areas of land and water 
under the sovereignty or authority of the Republic of Chima and continues 
im forces for a period of five years, and thereafter until terminated on one 
y2zar’s notice by either party. No notice of termination had been given. 

The California District Court of Appeal held that the treaty did not 
confer upon a Chinese national residing in Canton, China, a right to in- 
herit from a California decedent. In reaching this conclusion, the court 


t 
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pointed out that (1) the mainland of China is under the control of a polit- 
ical organization which calls itself ‘‘The People’s Republic of China,’’ pro- 
claimed on September 21, 1949; (2) the United States, while recognizing 
that the regime is in power, does not extend recognition to the People’s 
Republic, but continues to regard the Republie of China, presently residing 
on the Island of Formosa, as the Government of China; and (3) the United 
States has by its official acts demonstrated that it does not regard the 
treaty as controlling the relationships between American citizens and in- 
habitants of mainland China. Such official acts include the refusal of the 
United States to issue passports to any of its citizens for travel in the 
People’s Republic and the issuance by the Department of the Treasury, 
under the Trading with the Enemy <Act, of Foreign Assets Control Regula- 
tions which forbid all persons under the jurisdiction of the United States 
to engage in transactions with any Chinese national, or to deal In merchan- 
dise originating in China except Formosa, unless specifically authorized by 
the Secretary of the Treasury. In re Estate of Eng, 39 Calif. Reporter 
254 (Calif. Dist. Ct. App., 2d Dist., Div. 3, June 24, 1964). 


Diplomatic immunity—accredited ambassador to United Nations of 
Member of United Nations is immune from arrest in paternity pro- 
ceedings 


Petitioner filed a petition in the Filiation Term of the Family Court of 
the State of New York asking the court to issue a warrant of arrest re- 
quiring respondent to show cause why the zourt should not enter against 
respondent a declaration of paternity, an order of support and other . 
relief. Respondent was Permanent Representative and Ambassador Extra- 
ordinary and Plenipotentiary of a Member of the United Nations to the 
United Nations. He held a card issued by the Secretary of State of the 
United States, certifying that, as the Permanent Representative, he was 
entitled to the privileges and immunities set forth in Public Law 357, 80th 
Congress. This joint resolution authorized the President of the United | 
States to bring into effect the Headquarters Agreement with the United 
Nations, which grants to a person designated by a Member of the United 
Nations as its principal resident representative to the United Nations, or as 
its resident representative with the rank of ambassador or minister 
plenipotentiary, the privileges and immunities in the territory of the United 
States which the United States accords tc diplomatie envoys accredited 
to it. Accordingly, the court held that it had no jurisdiction to entertain 
paternity proceedings against the respondent while he was serving in his 
present official capacity. Anonymous v. Anonymous, 252 N.Y.S. 2d 918 
(N. Y. Fam. Ct., N. Y. Co., Sept. 9, 1964). 


Law of the flag—Merchant Seamen’s Act 


Libelant Lopes was a foreign seaman who at Baltimore had shipped 
aboard a Liberian-flag vessel, engaged in commerce between the United 
States and Europe, which was owned by 2 New York corporation. The 
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libelant sought. certain wage kenefits which would have been due him if 
the United States Merchant Seamen’s Act were applicable in such a case. 

In reaching its determination that it was not the intent of Congress 
to have the Act apply to foreign vessels, even when owned by nationals 
of the United States, the court reasoned that Congress would not have in- 
tended to impinge upon the rule of international maritime law which 
holds that the internal economy and management of a vessel should normally 
be controlled by the law of the flag. Since the interpretation of the . 


. Merckant Seamen’s Act sought by the libelant would have affected ‘‘the 


33 


pervasive regulation of the int2rnal order of a ship,’’ and hence violated 
the international standard, the court held that the Act. did not apply. 
Lopes v. S.S. Ocean Daphne, 3387 F. 2d 777 (U. S. Ct. App., 4th Cir. 
Sept. 24, 1964). 


Act of state doctrine—Sabbatino followed 


-The Georgia Court of Appeals has declared that on the basis of Banco 
Nacional de Cuba v. Sabbatino, 376 U. S. 398 (1964), litigation evolving 
out of acts of state of a recognised foreign government must be determined 
by Federal law and, accordingly, the courts cf Georgia must exercise the 
same degree of restraint as the Supreme Court in refraining from adjudi- 
cating issues arising from the azts of state of a recognized foreign govern- 
ment within the domain of its sovereignty. Martinez v. Crown Life Ins. 
Co., 109 Ga. App. 602, 186 S.E. 2d 912 (Ga. Ct. App., Div. No. 3, April 
23, 1964). 


PRIVATE INTERNATIONAL Law 
Nores 


Tax treaty—services taxable where rendered—commercial traveler pro- 
vision 

The United States sought to ecllect income taxes from Ingemar Johansson 
under Section 871(c) of the Internal Revenue Code of 1954, which sub- 
jects ron-resident aliens to taxation on income earned from services per- 
formed in the United States. The taxes were assessed on his income from 
three heavyweight championship fights and related events which took 
place here. Johansson was a cizizen of Sweden, but claimed an exemption 
from the tax on the ground that he was a resident of Switzerland and an 
employee of a Swiss corporation entitled to exemption by Article X(1) 

‘of the 1951 Income Tax Convention with Switzerland (2 U. S. Treaties 
and Other International Agreements 1751, T.I.A.8., No. 2816, effective 
' Sept. 27, 1951).* 

* The section of Art. X relied upon is as follows: ‘‘(1) An individual resident of 
Switzerland shall be exempt from Urited States Tax upon compensation for labor or 
personal services performed im the United States . . . if he is temporarily present in the 
United States for a period or periods not exceeding a total of 183 days during the 
taxable year and... 

‘*(a) his compensation is received for such labor or personal services performed 


as an employee of, or under contract with, a resident or corporation or other entity 
of Switzerland... .’’ Ibid. at 17568. 
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The court found that the lower court’s determination that Johansson 
was not a resident of Switzerland was fully supported by the evidence, 
despite the fact that he maintained an apartment and bank account in 
Switzerland, spent 80 days there in the year and a half in question, and 
was considered a Swiss resident by the Swiss tax authorities. The court 
also affirmed lower court findings that the Swiss corporation of which 
Johansson claimed to be an employee was apparently formed for the pur- 
. pose of avoiding United States taxes and that Johansson was the corpora- 
tion’s sole employee and source of revenue. 

Noting, however, that a motive of minimizing a tax burden would not 
deprive Johansson of an exemption provided by treaty, the court went on 
to examine the transaction in the light of the purpose of the tax treaty with 
Switzerland., It found that the treaty generally attempted to avoid double 
taxation by providing for taxation of services only by the country of pri- 
mary economic impact, which was here clearly the United States. The 
court then found that the exception to this general rule set forth in Article 
X of the treaty upon which Johansson relied, was designed to permit agents 
and employees of companies engaged in international trade free movement 
in other countries. The purpose of this ‘‘commercial traveler provision,’’ 
the court held, was thus inapplicable to the Johansson situation, since taxa- 
tion here would not hinder international trade. Johansson v. United 
States, 336 F.2d 809 (U. S. Ct. App., 5th Cir., Sept. 2, 1964). 


Cuban claams—Canadian insurer liable for guaranteed cash sur- 
render value of insurance policy 


In 1944 a Canadian insurer doing business and having a place of busi- 
ness in Cuba delivered in Cuba a 20-year endowment policy upon the life 
of a Cuban resident and citizen. The policy, which was written in Span- 
ish, provided that all payments were to be made in ‘‘dollars, lawful money: 
of the United States of America.’ Premiums were paid until 1951 in 
United States dollars and from 1951 through 1960 in Cuban pesos, but no 
change in the currency provision was ever endorsed on the policy. The 
policy provided that, ‘‘in the absence of any legal restrictions, and upon 
surrender of this policy to the Company for cancellation,’’ the insurer 
would pay specified cash values in the currency unit stipulated in the 
policy. 

In 1961 insured surrendered the policy to the insurer at its office in 
Pennsylvania and demanded payment of the guaranteed cash surrender 
value in United States dollars. The insurer refused payment on the ground 
that the policy was governed by the laws of Cuba, which prohibited payment 
in United States dollars in the United States. The Superior Court of 
Pennsylvania held that the cash surrender option was an offer which was 
accepted and thereby became a binding contract in Pennsylvania and was 
governed by the laws of Pennsylvania and the United States, not Cuba. 
The reference in the option to ‘‘absence of any legal restrictions’’ was 
construed to refer to legal prohibitions as to payment of the guaranteed 
values and not the medium of payment. The court directed payment of 
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the guaranteed cash surrender value in United States dollars with interest. 
Prior to the decision a defense based on the International Monetary Fund 
Agreement was withdrawn when Cuba withdrew as a member on April 2, 
1964. Varas v. Crown Life Ins. Co., 203 At. 2d 505 (Pa. Super. Ct., Sept. 
17, 1964). 


Comity—Mexican divorce decree valid under Mexican law recognized 
by New York court although parties not domiciled in Mexico 


In vacating an annulment granted: on the ground of the continued 
existence of a prior marriage, the Appellate Division, First Department, of 
the New York Supreme Court has given recognition to a Mexican divorce 
decree, which was. valid under Mexican law, although the parties were not 
domiciled in Mexico. In the Mexican divorce action the husband had 
entered Mexico, presented his divorce petition to the court in the City of 
Juárez, together with a certification issued by the office of the municipal 
president showing that he was registered in the official book of residents 
of the city, and returned to tie United States on the same day. On the 
following day the wife appeared in the suit by an attorney, who on her 
behalf submitted to the court’s jurisdiction and admitted the allegations 
of the complaint. Rosenstiel v. Rosenstiel, 253 N.Y.S. 2d 206 (N. Y. Sup. 
Ct., App. Div., Ist Dep’t., Oct. 21, 1964). 


Judicial jurisdiction—Firnar not subject to personal jurisdiction of 
New York courts } 


A New York resident instituted in New York an action for personal in- 
juries, sustained in France, azainst the Finnish airline Aero O/Y (Fin- 
nair) by serving a summons and complaint upon Finnair’s Agency and 
Interline Manager in New Yorx. Finnair maintained a small office in New 
York, staffed with three full-time and four part-time employees. The office 
received from international air carriers or travel agencies reservations for 
travel on Finnair in Europe, transmitted such reservations to Finnair’s 
space control office in Europe, occasionally relayed a confirmation or reply 
to such airline or agency, did some information and publicity work and 
placed a certain amount of advertising regarding Finnair’s European 
services. The New York office did not sell tickets or receive payment of 
fares for Finnair’s flights. Mone of the New York office employees had 
authority to bind Finnair; contracts in connection with office activities had 
to be sent to the office in Helsinki for approval. Finnair maintained in 
New York a bank account in which the average balance was said to be less 
than $2,000, out of which were paid the salaries of the employees and the 
rent and normal operating expenses of the New York office. The court 
found that Finnair was not ‘‘>resent’’ or ‘‘doimg business’’ in the United 
States, and granted a motion ~o dismiss the complaint on the ground that 
the court had no jurisdiction over the person of defendant. Bryant v. 
Finnish National Airline, 258 N.Y.S. 2d 215 (N.Y. Sup. Ct, App. Div. 
Ist Dep’t, Oct. 22, 1964). 
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Jurisdiction—forum non conveniens 


Plaintiff was a Dutch seaman injured in Boston Harbor aboard a ship of 
Dutch flag and Dutch ownership. In affirming the District Court’s refusal 
to take jurisdiction of the action against the Dutch shipowner, despite the 
general rule that the Federal courts have jurisdiction over suits of a mari- 
time nature between foreigners, the court held that exercise of this juris- 
diction was discretionary, and was properly refused where the applicable 
law was Dutch and where the seaman plaintiff had himself returned to The 
Netherlands. Volkenburg, P. P. A. v. Nederiand-Amerik. Stoomv. Maats., 
386 F. 2d 480 (U. S. Ct. App., Ist Cir., 1964). 


Extraterritorial service of process 


In a case involving an alleged violation of the Securities Act of 1938 and 
the Securities Exchange Act of 1934, the defendant was personally served 
in Canada by a Deputy Sheriff of British Columbia, Canada. The de- 
fendant argued that it was an invasion of Canada’s sovereignty to serve 
him in Canada without a treaty providing for such service. The court 
held that, since the defendant was admittedly a citizen of the United 
States, the mere notification in a foreign country of the demand that he 
return home was not a violation of any principle of comity between na- 
tions. Securities and Exchange Commission v. Briggs, 234 F. Supp. 618 
(U.S.D.C., N.D. Obio, 1964). 
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International Law and the Use of Force ty States. By Ian Brownlie. 


New York and London: Oxford University Press, 1963. pp. xxviii, 582. 
Index. $12.00; 75 s. 


This book sets out to confront the full range of questions presented to 
international law at the moment of resort to force by states in pursuit of 
their objectives. This aim is wide enough for 486 pages of text and foot- 
notes; and it is therefore to b2 observed without reproach that it does not 
eover (as some might think from its title) legal controls of the means and 
modes and objectives of violerce, that is, the law of war and neutrality as 
usually understood. 


The question of legality of resort to force is well worth comprehensive 
treatment, as well as ad hoc forays about Suez, Goa, Cuba, Malaysia and 
the rest. It is also worth Dr. Brownlhe’s efforts at exploration in the 
terms of traditional international law, as contrasted with the neologisms 
of ‘‘policy science’’ and ‘‘world public order,’’? or of the political scien- 
tists in their freebooting but often fruitful invasion of the sphere of old- 
fashioned publicists.2 But this immediately requires us to point out some 
vital differences between this book and other recent monographs on this 
complex of questions so critical for human survival.* 


1 See, e.g., Q. Wright, ‘‘Intervertion, 1956,’’ 51 A.J.I.L. 257 (1957), on which see 
J. Stone, Aggression and World Crder 103 n. (1958); S. Hoffmann, ‘‘Sisyphus and 
the Avalanche: The U.N., Egypt ard Hungary,’’ 11 Int. Organization 447-469 (1957) ; 
Q. Wright, ‘‘ United States Intervention in the Lebanon,’’ 53 A.J.LL, 112 (1959); idem, 
‘*The Goa Incident,’’ 56 ibid. 617 (1962); R. A. Falk, ‘f American Intervention in 
Cuba and the Rule of Law,’’ 2 Ohio State Law Journal 546 (1961); H. Munro, ‘‘Cuba 
and International Law,’’? 35 N. ©. State Bar J. 241 (1963); and see the material 
referred to in J. Stone, op. cit. (1953), passim. 

2 See, e.g, M. S. McDougal, ‘‘ International Law, Power and Policy: A Contemporary 
Conception,’’ 82 Hague Academy Recueil des Cours 133 (1953); idem and Associates, 
Studies in World Publie Order (1950); M. S. MeDougal and F., P. Feliciano, Law and 
Minimum World Publie Order (1961); F. 8. C. Northrop, ‘‘ Naturalistic and Cultural 
Foundations for a More Effective International Law,’’ 59 Yale Law J. 623-654 (1950) ; 
R. A. Falk, ‘‘The Adequacy of Cortemporary Theories of International Law... ,’’ 50 
Virginia Law Rev. 231, 265 (1934); idem, Law, Morality ani War in the Con- 
temporary World, esp. at 32-41 (1363). 

3 See, ¢.g., R. W. Tucker, The Just War: A Study in Contemporary American Doctrine 
(1960); idem, ‘‘The Interpretation of War... ,’’ 4 Int. Law Q. 11-38, 22-83 (1965) ; 
M. A. Kaplan, System and Process in International Polities (1957); idem, and N. 
Katzenbach, The Political Foundations of International Law (1961). 

4See e.g., J. Stone, Aggression and World Order (1958); idem, Quest for Survival 
(1961); E. W. Tucker, op. cit. note 3 above; P. E. Corbett, Morals, Law and Power 
in International Relations (1956): R. A. Falk and 8. H. Mendlovitz, ‘Towards a 
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The aspiration to deal with such limit questions within a merely tradi- 
tional legal framework means that there is introduced a good deel of ma- 
terial which is by any standards rather remote from the issues of survival 
in a thermonuclear age. The author is, as it were, scraping the very 
bottom of the barrel to find relevant materials which have the aura of 
traditional lawyers’ stuff, Conversely, the author is casual and insouciant, 
when not nervous and petulant, about the bearing on his work of the extra- 
legal factors in international life. This must affect the value of the work, 
for these factors are, after all, determinative of what sense his conclusions 
are going to make in terms of the contemporary law in action.® In the law 
in action, considerations symbolized by such rubrics as ‘‘ Asia,’’ ‘‘ Africa,’’ 
“*Colonies,’’ ‘‘Imperialism,’’ ‘‘Liberation,’’? ‘‘Self-Determination’’ must 
obviously be deeply relevant; yet these (to take only a sample) do not even 
appear in Dr. Brownlie’s subject index. He disposes of the Communist 
and Afro-Asian doctrine that ‘‘ wars of liberation’’ are just wars, as merely 
subordinate to ‘‘the principles of peaceful coexistence,’’ or as an expression 
of the right of ‘‘internal struggle against colonial domination,” or of 
*‘self-defence against external attacks.’*? 

This dismaying formalism about issues which can make sense only in 
terms of substance is reminiscent of that of the late Georges Scelle a gen- 
eration before, and is even less acceptable by dint of our generation’s loss 
of the innocence of virginity. The dismay must be inereased by Dr. 
Brownlie’s obvious tendency tacitly to adopt the ‘‘anti-Western’’ stance 
on a number of the ‘‘extra-legal’’ issues which explicitly he declares not 
relevant for lawyers. It is indeed admirable, and also essential for the 
future of international law, that international lawyers should, in their 
reasonings, not merely reflect the political demands of their own states. 
But it is no less important that they should not present the demands of any 
states as if these were directives of international law, untainted by ‘‘extra- 
legal’’ considerations. 


Warless World. ..,’’? 73 Yale Law J. 399-424 (1964); M. S. McDougal and F. P. 
Feliciano, ‘*The Initiation of Coercion: A Multi-Temporal Analysis,’’ 52 A.J.I.L. 
241-259 (1958); idem, ‘‘International Coercion and World Publie Order,’’ 67 Yale 
Law J. 771-845 (1958). The reviewer’s Legal Controls of International Conflict (1952) 
also falls here, of course, though its subject matter is wide. (Unless otherwise indi- 
cated, the 1959 impression of this work is here re=erred to.) 

5 See, e.g, on the non-recognition doctrine, pp. 410-437. 

¢Dr. Brownlie’s discomfort and even resentment in face of such matters is quite 
explicit in his earlier article, ‘‘Reeent Appraisals of Legal Regulation of the Use of 
Foree,’’ 8 Int. and Comp. Law Q. 707-721, esp. 708, 709-710, 711 (1959), and underlie 
the instant work. 7 Pp. 348-349, 

8It is quite clear from his article, cited in note 6 above, at 710-711, that Dr. 
Brownlie has no answer to the present writer’s critique, in Aggression and World Order 
1-13 (1958), of G. Seelle’s position, except that this critique is based (sic) ‘‘largely 
on extra-legal grounds,’’ and is ‘‘ pessimistic in its import for the role of international 
law in this area.’’? These are not adequate reasons, even if we accepted their accuracy 
(and their assumptions), for writing in 1963 as if Scelle’s positions were still intelleetu- 
ally tenable. And it can scarcely dispose of the positions involved for Dr. Browrlie 
simply to declare in this book that he does not ‘‘favour them,’’ with a further cross- 
reference (p. 281) to the article cited in note 6 above. 
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This book is light-hearted, for example, about Indian use of force in Goa 
on the ground that this was condoned by many states, that Goa ‘‘was a part 
of India,’’ and that Portugal hed ‘‘violated the General Assembly’s Dec- 
laration on . . . Independence to Colonial Countries and Peoples.” ° The 
rubric ‘‘General Assembly’ does not appear in the subject index, let alone 
any study of the effects of bloc alignments, or the proper legal weight to 
be given to bloc declarations steamrolled through that body. The Panch 
Shila or Five Principles of Peaeeful Co-existence (with which India and 
Peking China inaugurated in 1954 the present ‘‘peaceful’’ phase of their 
relations!) adopted by the Bandang Conference of Asian States (in peace- 
loving Indonesia!) are humoriessly exalted by the side of the United Na- 
tions Charter as ‘‘New Foundations’’ of the law.*° Tke instances of 
invocation of them are religiously listed in support of this exaltation, 
without advertence to the exclusively Asian or Communist state source of 
this activity, or to its bearing on political warfare rather than world peace. 
In short, this work offers itself et best as an effort to turn back the clock 
of international legal scholarship, to repudiate what P. E. Corbett has 
dubbed ‘‘The New Look in International Jurisprudence.’ !? At worst it 
becomes an ostensibly ‘‘pure’’ lawyer’s analysis, with conclusions molded 
by political biases, deeply concea_ed, perhaps evan from the author himself. 

Certzinly, there is a virtue cf some of these vices, namely, that Dr. 
Brownlie has here assembled pa:nstakingly the chief historical and docu- 
mentary data concerning its sutject which have moved into the lawyer’s 
universe of discourse. The bib-iography and footnote citations are im- 
pressive in range and will be valuable for the researcher and teacher, pro- 
vided that they do not take seriously the somewhat casual ‘‘critical re- 
marks and comments’’ which Dr. Brownlie has attached here and there.*® 

In his survey to 1914,4 whiea reveals no surprises, Dr. Brownlie has 
perforce to acknowledge that a very wide state liberty of resort to war 
then existed, that the lines between this and rescrt to hostile measures short 
of war, intervention, self-defense, self-preservation and necessity were 
‘‘eonfused.’’?5 It would be more correct, of course, to say that, since 

9 P. 349. 10 Pp. 112-129, esp. 117-120. 

11 Pp, 122-126. 

12 In World Polities 504-512 (1955*, reviewing O. De Visscher, Théories et Realités 
en Droit Public International (1954, 2d ed., 1955, transl. P. E. Corbett, 1957), and 
Stone, Legal Controls of Internationa? Conflict (1954). 

18 Case, statute, treaty and bibliogrephical data cover pp. 437-519. It is surprising, 
for example, to find Pal’s dissenting Tokyo judgment rot included among the score of 
items on p. 475 which the author regards as most important in the modern law. And 
the later alphabetical reference gives ro indication of its importance as a sophisticated 
pioneer of Asian standpoints nor, for that matter, dozs any use which Dr. Brownlie 
made of it in his thinking. Nor does B. V. A. Réling figure there. A comment is 
made on p. 494 on H. Lauterpacht’s ‘* Limits of the Operation of the Laws of War,” 
30 Brit. Yr. Bk. Int. Law 206-243 (1953), but with no hint of the important change 
expressed by that article in the lamented authority’s views. While the present writer’s 
other works have generous citation, with little explicit criticism, there is significantly 
no mention of Quest For Survival (19€1), which is entirely focused on the core problem 


on which (as we shall show) this volume shows its greatest weakness. 
14 Pp. 1-51. 15 P, 50. 
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there was liberty to resort to war, these were not yet clearly differentiated 
as legal categories. For the post-1914 period, what most has his atten- 
tion *° is not the League and its Covenant," kut various instruments mostly 
of a declaratory or desideratory nature, or of limited bilateral import, or 
affrming the policy of an organ, such as the League Council, and in 
which, even then, what was for the most part prohibited was not ‘‘resort 
to foree’’ as such but ‘‘aggression’’ in a sense not precisely defined.*® 
The main exception is of course the Kellogg-Briand Pact,?® of which 
Dr. Brownlie’s analysis could be. an admirable basis of teaching. But 
the instructor would have to supply a less sanguine view of the prob- 
lematics of the documents, and of the bearing on them of events from 
1938 to 1942, in order to correct the author’s drive to prove at-all costs 
that the Pact was already a turning-point in human history.2° No doubt 
the question so stressed by the author, whether states, in reserving the 
“right of self-defense, also reserved the power to determine whether a self- 
defense situation has arisen, is important. Yet in the actual world it is 
far more important whether there is any chance of creating a forum able to - 
make a binding and effective determination on this question in future 
erises; and this has little attention indeed." So, too, as to ‘‘legitimate 
defence’’ from 1920-1939, a host of indeterminacies and equivocations in 
state practice, and the admitted absence of doctrinal consensus, do not 
keep Dr. Brownlie from the flat and rather sweeping assertion that ‘‘the 
use of force to assert legal rights, to settle disputes, was no longer 
lawful.’’ ?? 


18 Pp. 55-111. 17 Pp. 55-65. 


18 Cf. later in the book, pp. 233-234. On the matter of definition see below, at notes 
38 ff. 19 On which see pp. 74-92, 235-245. 


20 At points this takes him into eloquent vacuity. Among the bases he offers for 
disearding or emasculating the legal effect of the U.K. reservations to the Pact, for 
example, the most striking is that, in the U.K.-Egyps Treaty of Friendship and Alliance 
of May 8, 196C, the U.K. reserved its ‘‘rights and obligations’’ inter alia under the 
Kellogg-Briand Pact. How can this help either way on such a point? The clause 
reserved these rights and obligations such as they were. It scarcely demonstrated what 
they were (see p. 245). Dr. Brownlie is also willing to take the reference to her 
‘fimperial interests’’ in Britain’s Kellogg-Briand Pact reservation as indicating her 
acceptance of third-party judgment as to the claim of self-defense. But, in an earlier 
chapter, he notes that the absence of rererence to the Kellogg-Briand Pact in state 
practice even raised the question whether the whole Pact was not in desuetude or 
determined by tacit mutual consent (pp. 113-114). And it rather crowns his argument 
against desuetude that the main reference to the liveness of the Pact in state practice 
which he detects is in Lord Kilmuir’s defense of the British action in Suez in 1956 
(p. 114). At this point Dr. Brownlie does not refer to the British view of the British 
reservations to the Pact. 

21 He ends this with the resounding half-truth that ‘‘attempts by governments to 
reserve the right of determining the existence of a necessity of self-defence did not meet 
with suecess.’? (P. 252, citing ‘‘“supra 237-9’? which, however, helps little.) 

22 P, 250. See generally pp. 231-250, esp. pp. 249-250. The central evidence he 
offers consists of the London Conventions on the Definition of Aggression of 1933 and 
related pacts, to one or other of which (he sagerly points out) fourteen states were 
parties. He does not explain in this context what sense can be made, if these treaties 
somehow settled international law, of the massive post-World War II debate on the 
point, 
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The chapters devoted to delictual and criminal liability of states (Ch. 
7) and individuals (Chs. 7-10) for resort to force by states, are naturally 
centered on the trials of major war criminals and later efforts to formulate 
a binding code.** The group of analytical chapters is introduced by a 
chapter on ‘‘Problems of Trarsition,’’*> which seems to present 1930 as 
a eritical point after which al! resort to force except in defense against 
armed attack became legally prohibited. (Another aspect of the 1930’s 
not highlighted by the author was the increased state resort to war in 
many theaters, leading finally to liquidation of the League.) The next 
chapter is devoted to “‘legitimate defence’’ between 1920 and 1939.76 
The author has an elusive tendency (here as elsewhere) to use ‘‘legitimate 
defence’’ and ‘‘self-defence’’ as if they were interchangeable,” in spite 
of the fact that this must necessarily confuse the issues unless everybody 
using the term holds the same views as Dr. Brownlie.” Thus his assertion 
that et San Francisco ‘‘self-defence was understood to be justified only 
in case of an attack by the forces of a State.’’ ?? either rests on this un- 
warranted assumption or ignor2s the fact that what some delegates talked 
of was ‘‘legitimate defence’’ ard not merely ‘‘self-defence.’’ The chapter 
on the right of self-defense azter World War II (including Article 51 
problems) is of course controlled by his previous conclusions, right or 
wrong, about what was the customary law ir 1930. There is also a dis- 
cussion of problems of anticipatory self-defense and proportionality re- 
markeble for its apparent innocence of the actualities of nuclear con- 
frontetion,®° and of the problems of anticipatory preparations, as distinct 
from anticipatory attack.+ Some most difficult and important questions 


are thus missed. 
The succeeding chapter purports to discredit all other justifications of 
the use of force than defense against armed attack, notably the exercise 


23 As to Ch. 6 (pp. 112-129) on zhe Charter and Panch Shila, see above. 

24 Other trials and other questions (such as reparations) are also considered. See 
pp. 133-149. He curiously includes (p. 145) a section ostensibly as to reparations 
from Britain and France arising from the Suez affair. But the gist turns out to be 
that such elaims were neither admitied nor paid but merely waivec by Egypt. 

25 Pp. 216-220. 26 Pp. 231-250. 

27 See, e.g., pp. 280, 252, 

28 On the substance of this chapter see above. 

29 P, 280. 

30 Pp. 257 ff. He finally refers tə rockets (but still not to nuclear weapons) more 
than 100 pages later (p. 367), in the context of delimiting the concept of armed attack. 
And here he grants the justification of placing interception systems in preparation 
for meeting a putative aggressor’s rockets not only on a state’s own territory, but 
over the high seas and over the territory of third states and of the putative aggressor 
himself. And this, without even a reference back te qualify his earlier positions, or 
to explain how this can sensibly stard with them. 

81 See Stone, Legal Controls of Irternational Conflict 262-265, 274-275. The treat- 
ment of the relations of the Charter provision to the customary law often conflicts with 
the reviewer’s positions; but we hav3 not found any place in this volume in which our 
arguments supporting these positiors are squarely confronted. Nor are they in his 
earlier work. See notes 6 and 8 aktove. 
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of legal rights,°* protection of nationals’ lives and property,®* and claims 
of intervention.’ We have already indicated above, and at length else- 
where, why such blanket assertions must be received with the gravest 
caution.® 

Of the remaining twelve chapters we can mention only four: °° Chapters 
19-21 on the question of definition of aggression, and Chapter 23 on the 
‘‘state of war doctrine.’’ What is disappointing as to the former is not 
so much the author’s failure, here as in his earlier writing,” to accept 
or even understand this reviewer’s positions. It is rather his failure, 
despite ample citation of texts and literature, really to see what the final 
issues are on which other scholars (some, at least, able ones) have clashed. 
He simply throws out the baby with the bath water by declaring it simply 
‘‘not logical’’ to say that ‘‘aggression cannot be defined.” 3° Presumably 
he would say the same about ‘‘due process,’’ ‘‘the reasonable man,’’ ‘‘fair- 
ness,’’ ‘‘good conscience’’ and ‘‘justice’’ itself. Yet it is clear that there 
are such concepts, even basic ones, which have never been ‘‘defined’’ in 
the sense that the “definition” is a sufficient guide to doing what we want 
to do with the concept itself. And one main reason for this is that norms 
embodying such concepts attach legal consequences not to mere facts, but 
to fact-value complexes, which require an over-all moral judgment to be 
made before we can know whether the norm is applicable at all. The 
central problem with a notion such as ‘‘aggression’’ hinges on this pre- 
requisite of over-all moral judgment in the vast context of circumstances 
which the notion also usually draws in for scrutiny. When we ask 
whether a definition of aggression is ‘‘possible’’ for peace-entorcement 
purposes we are asking whether we can find one which will be a sufficient 
and a reliable guide to action in the heat of military crisis, possibly cata- 
clysmic crisis. The ‘‘cannot’’ which Dr. Brownlie declares ‘‘logically’’ 
impossible, is not a ‘‘cannot’’ of logic; nor can logic negate it. It is a 
‘‘eannot’’ of legal, ethical and political practicalities in given concrete situ- 
ations. And it is a ‘‘eannot’’ additional to that arising from the obvious 
absence of state agreement on a definition.*® It is a ‘‘cannot’’ which turns 


32 Pp. 283-288. 

33 Pp. 289-297. See Stone, Legal Controls of International Conflict 262-265, 274- 
275 and literature there cited. 84 Pp. 292-298. 

85 See Stone, Legal Controls of International Conflict xxxi ff., 234-237; idem, Ag- 
gression and World Order passim, esp. 1-24, 92-103 (1958); Quest for Survival 
passim (1961). 

86 The others are on anticipation of neutrality (pp. 309-316); consent to the use of 
force under treaty or otherwise (pp. 228-337); certain miscellaneous alleged grounds 
for use of force, such as humanitarian intervention, among which ‘‘veto in the Security 
Council is obviously out of place’? (pp. 338-350); authors and victims of aggression 
(pp. 379-383) ; certain corollaries of the illegality of the use of force (pp. 402-408); 
and the principle of non-recognition (pp. 410-423). 

87 Cited note 6 above. 

88 This is clear from the whole of Ch. 19, and pellucid from his purported summary 
of them on pp. 355-356. 39 Pp. 355-356. 

40 And see, as to the diversity of questions involved merely on this level of practi- 
ealities, J. Stone, Aggression and World Order 26 (1958). 
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on the purpose for which we most wish to use this particular fact-value 
complex, namely, speedy and efective action in a crisis. Obviously this 
is different from the kind of purpose served in our law by notions like 
‘due process’’ or ‘‘good conscience.’’ 

Nor does it help Dr. Brownlie’s argument to add that, if there can be 
a later determination of aggression, then an advance definition must be 
‘fyossible,’’ since otherwise the determination would not merit respect or 
general acceptance. This is simply rot correct. If it were correct, a vital 
range of decisions of courts of zommon law and equity, not to speak of 
high constitutional courts, which hinge on such notions as ‘‘reasonableness”’ 
and ‘‘due process,” would (in his words) be ‘‘so arbitrary as not to merit 
respect or general acceptance,’’ 41 | 

The dire consequences of trying to deal with state use of force on a 
mere legalistic level are also evident in Chapter 23 on the ‘‘state of war’’ 
doctrine,*? linked with an earlier historical section.*? In fact, as shown 
elsewhere,*4 a main motivation behind the growth of resort to what we 
may here call ‘‘warless hostilities’’ in the League period was by way of 
evasive action against the drive to outlaw war. This leaves the drive 
commendable and essential; but it also leaves the harsh historical reality. 
Yet Dr. Brownlie’s version of history suggests that somehcw the founda- 
tion of the League was a milestone (though not a ‘‘sudden and decisive’’ 
one), after which states moved away from this practice; and it is only 
800-odd pages later ** that he admits the well-known contrary evidence. 
Not only is this later narrative cf the practice inconsistent with what he 
implied 3800-odd pages before. It is also incongruous with the ‘‘legal 
significance’’ which Dr. Brownlie then proceeds to draw from it one page 
later. For it surely does not suzgest, as he there asserts, that events of 
the League and United Nations periods show that the importance of the 
warless hostilities doctrice ‘‘has been diminished since 1920.’’47 His 
support for his claim (again illustrating the basie error of his approach) 
is by enumerating treaties in which legal consequences are attached to 
warless hostilities as well as to war, or in whick resort to foree is charac- 
terized without using the term ‘‘war.’’4* Is the ‘‘importanece’’ of a doc- 
trine to be measured merely by counting clauses of treaties, without any 
regard to what states do epart from, under or against treaties? 

The author does indeed, in his Conclusions, again refer to what states 
thus did in the ’thirties. As if to reconcile the above incongruities in his 
version of history, he here points out that ‘‘in the thirties only a minority 
of the community of states resorted to force unlawfully.’’* This is a 


41 P. 350. Dr. Brownlie is also apparently not aware that, if (as he claims) ‘‘ defi- 
nition?’ is possible, the desiderata for it must be radically different as between the 
functions of peace enforcement and thcse of criminal punishment of individuals. See 
Stone, Aggression and World Order 184-150, esp. 137 ff. (1958). 

42 Pp. 384-398, esp. pp. 393-398. 43 Pp. 28-40. 

44 Stone, Legal Controls of International Conflict 311 f. 

45 Pp. 28 ff., with the quoted words at p. 28. 

46 Pp. 334-392. 47 P, 393. 

48 Pp. 392-401. 49 Bee p. 425. 
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strange measure of the quiescence of force. How many decades have 
there been, anyway, even since the Thirty Years’ War, in which within a 
single decade a majority of states have resorted to force at all? And since, 
on the author’s own view, resort to war was not unlawful before 1914, 
what can such a comparison in terms of unlawful force in any case 
signify? And after these strange and strained exercises Dr. Brownlie 
finally has to admit that, anyhow, there may be warless force for purposes 
of international law. Yet he neglects the capital point that what may be 
regarded as warless force for the purposes of some parts of international 
law may also have to be treated as warlike force for the purposes of other 
parts." The Conclusions manifest generally, though rather mutedly, the 
main themes above examined. Some of the summary propositions of law 
which the author here essays are acceptable and even commonplace.” 
But, of course, what they mean often depends on the acceptability of his 
more debatable themes.®* 

The core of this work suffers, in short, from its failure really to enter 
the post-World War II dialogue on the rôle of law in the control of force, 
and on the place of a definition of ‘‘aggression’’ in a law offered as such 
control. Its offer of inspiration and optimism is really of an earlier age. 
And, despite the best of intentions, its over-simplifiecations cannot advance 
the cause of peace; they are more likely, by the attendant illusions— 
complacency and imperfect understanding—and later impatience when 
disillusionment sets in—to hinder it. We were encouraged at first to 
think that the very difference of its conclusions from our own, and its very 
effort at traditional legalism, might make it pedagogically useful. Its 
weaknesses, however, dispel such hopes. On the critical questions (legal 
and extra-legal), the answers to which control most of the rest, its account 
would set the novice so far off the scent of what requires discussion that 
we doubt whether he could ever be brought back to it. The teacher would 
be better advised to pose the issues himself than to try to ferret out all 
that is so diffusely wrong with this sincere and learned monograph. 

JULIUS STONE 


Volkerrecht. By Wilhelm Wengler. (Enzyklopädie der Rechts- und 
Staatswissenschaften. Abt. Rechtswissenschaft.} Berlin, Göttingen, 
Heidelberg: Springer Verlag, 1964. Vol. I: pp. xxxii, 980; Vol. II: 
pp. x, 931-1530. Index. DM. 198. 


Among the treatises on international law in the German language, the 
work of the Austrian, Alfred Verdross, has for a long time been the out- 
standing and leading one. But from Western Germany in the last several 
years greater works on international law have appeared. Between 1958 
and 1961 the three volumes of the treatise by Georg Dahm, a valuable and 

50 See, €g., pp. 397, 401. 

51 See Stone, Legal Controls of International Conflict 311-314, 878, and work there 


cited. 
52 Pp, 431-434, 58 See pp. 431-432. 
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highly useful work, were published In 1962 the second volume of Ber- 
ber’s treatise appeared,? and the same year saw the completion of the 
Wörterbuch des Volkerrechts, honored by the American Society of Inter- 
national Law. 

Now we have before us the treatise by Wilhelm Wengler. Its size (in 
two volumes and sixteen hundred pages) and the fact that it is all. the 
work of one scholar, would make it a remarkable achievement. But it is 
more than that. Let us say at once that within the framework of a book 
review we can give here only a first introduction and critique, for we are 
torn between admiration and sharpest opposition. 

The author’s ambition was to ‘‘re-think’’ the whole EE law, 
to show that every rule of international law is, in the full sense of the word, 
a legal norm, connected in the international legal order. It was his in- 
tention to make fully understood the functioning of this international legal 
order in its various phases. Only that, he was convinced, will make it 
possible for the student to master the overflowing materials, and will 
enable the practitioner of international law to understand the possibilities, 
the limits and the technique of influencing human behavior through inter- 
national law. He held it necessary to start from a general theory of law. 
The author uses an inter-disciplinary approach, considering international 
Jaw also under its sociological and political aspects, but never confusing 
them. The strict separation between the legal and the sociological is 
fundamental. This separation is the point of distinguishing the sociologi- 
cal and the legal concept of international law and of international or- 
ganizations. Whereas the sociological school deals with international law 
as a fact, doing the research with the methods of natural sciences, the legal 
science of international law deals with it as law, using normative methods. 
The author is strictly a normativist. He treats international law as a 
man-made normative order, the contemporary international law actually 
in foree; he treats it coraprehensively, in its fullness, in its newest forms 
and appearances. Exactly because of the comprehensiveness of the study, 
he is restrained insofar as he does not attempt to give a full bibliography 
on every topic, nor a full list of all treaties actually in force or a complete 
enumeration of all decisions of international courts and tribunals; he is 
against making international law an ‘‘uncritical collection of cases and 
precedents.’’ His style is rather that of a great monologue, in which 
appear from time to time quotations of a writer, of a case, of a treaty, from 
all corners of international law just to illustrate a point. The intention 
of the author is also shown in the organization of the work. The first 
part gives the theoretical foundations; the other two parts present con- 
temporary international law. The general part of international law is 
given more space than the special part; everywhere general customary 
international law dominates particular customary or treaty law. 

The First Part (pp. 1-168) treats the foundations and the author’s 

1 See this writer’s reviews in 53 A.J.I.L. 976-978 (1959) and 56 ibid. 858-860 aaa 


2 See this writer’s review in 57 A.J.I.L. 450-452 (1963). 
3 Reviewed in 56 A.J.I.L. 231 (1962) and 58 ibid. 819 (1964). 
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general theory of law. The Second Part (pp. 169-930) shows the func- 
tioning of the international legal order in its several phases. A long chap- 
ter (pp. 169-425) is devoted to the creation of international legal norms. 
The chapter is handled, apparently, in Kelsenian terms: the ‘‘Constitu- 
tion’’ of the international legal order, the pyramid of law, ascending te 
the basic norm. On the highest level stands general customary interna- 
tional law, to which a full investigation is devoted. This general cus- 
tomary international law contains a basic norm, authorizing states tc 
create by treaty primary and, farther down, secondary posited interna- 
tional law. All posited international law is by necessity particular inter- 
national law only. In this respect even contemporary international law is 
still a primitive, highly decentralized law. The long section on the law 
of treaties (pp. 184-869), modern, comprehensive, constructive, is ad- 
mirably done. It includes also the making of secondary international law. 
A short and critical paragraph on the ‘‘general principles of law, recog- 
nized by civilized nations’’ closes the chapter. 

Of interest is the chapter on the second phase, namely, the observance 
of international law (pp. 425-489). It is followed by a long chapter 
on the third phase, sanctions (pp. 489-669). It starts with the general 
sanction of international law, reprisals, and goes to the special sanctions 
established by treaty and the law of international organizations, including 
collective sanctions and the personal punishment of war criminals, in a 
comprehensive way. Then follows the phase of application of inter- 
national law (pp. 669-882). 

The Third Part (pp. 938-1479), dedicated to the special part of inter- 
national law, is divided, first, into the international law of peace (pp. 
933-1359) and the international law of war (pp. 1860-1479). The first 
part is subdivided into the international law of peace concerning states 
(pp. 9338-1190) and concerning international organs and international 
organizations (pp. 1191-1869). The part dealing with states is treated 
under general customary intérnational law (pp. 931-1191), and with regard 
to the modifications brought about by particular international law (pp. 
1101-1190). The whole part on general customary International law 
concerning states is presented as limitations by international law upon the 
territorial and personal sovereignty of the state. A very interesting section 
is dedicated to Human Rights. A highly interesting treatment is given 
to the problem of the prohibition of intervention which, as the author 
correctly notes, constitutes one of the least clear chapters of general inter- 
national law. The law of the high seas, of territorial waters, of the conti- 
nental shelf, air and space law are fully investigated. l 

A relatively short chapter is devoted to particular international law 
concerning states but it is excellently done. The long chapter on inter- . 
national organs and organizations is worked out on broad and complete 
lines. The concept of international organizations, their rights and duties, 
their international responsibility, their different kinds, competences and 
procedures, their own ‘‘internal’’ law, and a summary of most of the 
existing international organizations—world-wide, regional and multilateral, 
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zeneral and specialized—is given. It constitutes a general theory of inter- 
national organizations. 

The chapter on the laws of war is highly important. The author first 
-races the old international law under which every sovereign state could 
30 to war at any time; the law of war then replaced the international law 
of peace not only between the belligerent states but also between them 
and other states—internationa. law of neutrality. But the conduct of 
war was regulated by norms, the laws of war. Under contemporary inter- 
national law the use or threat of armed force in international relations, 
cneluding armed reprisals, is prohibited. As to the exceptions—individual 
and collective self-defense and collective sanctions—the application of 
armed force is, contrary to the old doctrine of bellum justum, no longer 
allowed against any international delict, but cnly against the gravest one, 
armed attack. The author shows the particular, constructive and practical 
difficulties of applying today, under a fundamentally different interna- 
“ional law, the laws of war created under the old international law. He 
insists on the necessity of modernizing the laws of war, which were created 
¿t a time when the new arms of today were unknown. The author has 
-ziven to this nowadays often neglected part of international law a full, 
deep and stimulating treatment. 

In all that we have said up to now a great admiration for the book has 
keen expressed and we do not doubt that it will, by its positive merits and 
by its controversial points, stimulate the whole science of international law. 
3ut we must now return to the First Part, which contains the author’s 
general theory of law, from waich many further constructions follow as 
kogical consequences and which also influence the presentation of the posi- 
tive law. For it is against this theory of law and its consequences, which 
~itiate, to a certain extent the whole work, that we must express our most 
eerious objections and sharp opposition. 

The author’s general theory of law is, as he himself states, primarily 
inspired by the ideas of Hans Kelsen. He is a normativist; law is on the 
level of ‘‘oughtness.’? The unit is the legal norm, a hypothetical judg- 
ment under which, under the condition of non-fulfillment of prescribed 
conduct, a legal sanction is imposed. Legal norms do not stand alone, but 
ere connected in a legal order by a certain criterion of connection, But 
kere unfortunately the deviation starts, leading to equally unfortunate 
consequences. For, whereas in Kelsen this criterion consists in the crea- 
tion, so that a legal order is a connection of creation of legal norms, 
escending the pyramid of law to the presupposed basic norm, for the 
zuthor the criterion is the enforcement of the norm, so that the legal order 
i a connection of law enforcement. The author holds that the sanction 
can only consist in the withdrawal of a legal advantage which normally is 
guaranteed by another norm of the same legal order. From that starting- 
point follow as logical consequences further constructions which, in this 
~yriter’s convictions, are theoretically wrong, retrogressive and not com- 
patible with contemporary international law. As a first consequence of 
this theoretical starting-point, we see the author’s return to the outworn 


1965] BOOK REVIEWS AND NOTES 407 


retrogressive dualistic doctrine, abandoned everywhere except in Italy. 
He rejects the monistic system. The belonging of a legal norm to a certain 
legal order depends not on its creation but on the criterion of enforcement. 
The typical sanctions of municipal law are encroachments upon life, 
liberty and property, values which normally, that is, in case of fulfillment 
of the prescribed conduct, are protected by another norm of the same 
municipal order; whereas an international law norm only encroaches upon 
international values usually protected by another international norm. The 
author argues that. even in the case of sanctions in the form of personal 
punishment of war criminals by international tribunals, the only inter- 
national sanction was the withdrawal of an international value ordinarily 
guaranteed by another norm of international law, namely, the withdrawal 
of the protection of organs of state against punishment by foreign states 
for acts of state, whereas all other sanctions belonged to municipal law. 

The author’s theoretical starting-point is also the reason why the whole 
chapter on the creation of international legal norms, although presented 
on a Kelsenian basis and terminology, means nothing; for in the introduc- 
tion to this chapter the author puts the greatest emphasis on his statement 
that the question whether a norm belongs to the international legal order, 
does not depend on the manner of its creation, but exclusively on the fact 
that the sanction imposed for the violation consists in the withdrawal of 
a value normally protected by another norm of the same legal order. The 
same theoretical reason dictates the treatment of the position of the Roman 
Catholic Church in international law, a treatment incorrect historically and 
in positive international law. For the same reason he makes an effort to 
distinguish between the creation of secondary international. law and the 
creation of municipal law by an international organ (pp. 384-339). From 
the same starting-point follows the author’s treatment of the ‘‘internal’’ 
law of an international organization as ‘‘a new system of enforcing legal 
norms; neither a part of the international, nor of a municipal legal order” 
(p. 336). 

The chapter on sanctions is naturally imbued with the basic theory. 
It is also responsible for the treatment of international general customary 
law concerning states as a limitation upon the state’s personal and terri- 
torial sovereignty. The author strongly underlines (pp. 922-925) the 
dualistic construction and emphatically rejects the monistic construction 
as erroneous. Delegations of competences, he states, are relations between 
the elements of one and the same legal order; the existence and factual 
validity of the municipal legal orders cannot be based on delegation by 
another legal order. The author admits the existence of far-reaching 
relations between international and municipal laws; he even admits that 
international law is able to order or prohibit the making of municipal 
rules and, thus, to limit the creation of municipal law. We are given no 
theoretical explanation of why that is so, and the circumstance that the 
activities of states within these limitations are permitted by international 
law cannot lead to the consequence of believing that the legal and obliga- 
tory character of municipal legal orders is founded in the international 
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legal order. For the municipal legal orders, the author claims, are 
products of originary powers. There is also some contradiction between 
the author’s insistence that only the element of law-enforcing is of im- 
portance and his strong emphasis that there is a basic norm in general 
customary international law chat authorizes—and that means delegates, 
gives competence to—the states to create primary and secondary particular 
international law by treaty. The dualistic doctrine prevents the author 
from seeing an international organ in the meeting of two or more state 
representatives for the purpcse of negotiating or concluding an inter- 
national treaty; even en ad hos international conference is for him not an 
international organ, although he must admit that it is hardly to be dis- 
tinguished from an international organ. 

On the Continent, prior to Kelsen, a great confusion prevailed in the 
general theory of law: the law being torn between a number of alleged 
contrasts, such as between law and right, or the impossible construction 
of the judge as a syllogistic artomaton, and so on. It is the merit of the 
' genius of Hans Kelsen, the greatest theoretician of law of the twentieth 
century, to have shown in his normative construction the unity of the law: 
the unity of civil and criminal, of constitutional and administrative, of 
publie and private law; and in general the unity between objective and 
subjective law (‘‘right’’), the unity between ereation and application of 
law, the unity of a legal order =n the connection by delegation, and, finally, 
the unity of all law, international and municipal, in the monistie con- 
struction. 

JOSEF L. Kunz 


The Acquisition of Territory in International Law. By R. Y. Jennings. 
Manchester, England: Manckester University Press; Dobbs Ferry, N. Y.: 
Oceana Publications, 1963. pp. vii, 180. Index. 18 s.; $4.00. 


In a slim volume of 87 pagzs—the balance being occupied by the Ar- 
bitral Award of Mr. Huber b2tween the United States and The Nether- 
lands concerning the Island of Palmas-—the Whewell Professor of Inter- 
national Law in the University of Cambridge provides the best concise 
exposition of current trends in the law governing acquisition of territorial 
sovereignty that has come to the attention of this reviewer in recent years. 
This branch of the law, in full process of evolution under the impact of 
decolonization and the massive emergence of new states, deserves our close 
attention because the ‘‘problem of the legal ordering of territorial stability 
and territorial change lies at the heart of the whole problem of the legal 
ordering of international society’’ (p. 87). The central preoccupation of 
the author is to show how recent developments, in particular recent judg- 
ments of arbitral tribunals and of the International Court of Justice, have 
affected proof of title to territory, and to examine whether the law has 
undergone or might conceivab-y undergo changes as a result of political 
activities of the United Nations. He is not concerned with the sea or air 
or polar regions, nor with space. 
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The author accepts the five traditional modes for acquiring sovereignty ; 
namely, occupation, prescription, cession, accession or accretion and sub- 
jugation or conquest. He would add to them the emergence of new 
states and adjudication. He attaches great significance to the former and 
finds that with respect to it the law is ‘‘singularly underdeveloped” and 
“comparatively understudied’’ (p. 12). Still, one wonders whether the 
traditional approach treating the birth of a new state as a problem of 
recognition and suecession is not preferable. Accession or accretion are 
of no substantial interest. Cession presents no problem except in cases 
where force was used illegally to secure it. Occupation applies only to 
terra nullius, must be effective, and the passage of time is immaterial. 
Prescription, a ‘‘portmanteau concept,” applies to land as well as parts 
of high seas and ‘‘comprehends both a possession of which the origin is. 
unclear or disputed, and an adverse possession of which the crigin is 
demonstrably unlawful’’ (p. 23). In this connection the author discusses ~ 
the concepts of the intertemporal law, accepted as a general principle of 
law, of the critical date and of consolidation of title which turns out to 
be another ‘‘portmanteau concept.’’ De Visscher’s ‘‘consolidation by 
historic title,’ which appears as a generalization of the Court’s holding 
in the Norwegian Fisheries case, is regarded, in substantial agreement with 
Professor D. H. N. Johnson, as embracing both ‘‘straight-forward posses- 
sion” and ‘‘adverse possession’’ (p. 25). Consolidation is presented as 
more than just a terminological innovation. The elements of effective 
possession are ‘‘not merely evidence of a situation apt for prescription but 
become themselves decisive ingredients in the process of creating titla” 
(p. 73). These factors played a prominent réle in the Temple case. Jen- 
nings interprets the judgment as lumping them all together ‘‘in an omnibus 
concept of ‘consolidation of title by lapse of time’’’ (p. 50). The case 
is not regarded as authority for the view that estoppel is a rule of sub- 
stance; it may assist in the interpretation of facts but it ‘‘is not itself a 
root of title,” Sir Percy Spender’s dissenting opinion in that ease to the 
contrary notwithstanding (p. 51). 

Titles acquired in the past by conquest or cession induced by force 
remain valid but, having regard to the developments of the law, including 
the Kellogg-Briand Pact and Article 2(4) of the United Nations Charter, 
unlawful use of force will not create a title in the future. This is a sort 
of ‘‘pure law’’ proposition. To bridge the chasm between what is wrong 
in law and what happens in practice, the concept of consolidation is called 
to aid: where a state has not been or cannot be dislodged from territory 
seized illegally by force, ‘‘it may eventually come about that a title by 
consolidation is acquired through recognition or other forms of acknowl- 
edgment of the position expressive of the will of the international com- 
munity’’ (p. 67). Another possibility might be the case of a state which 
claims title to territory in possession of another state and resorts to self- 
help to recover or gain possession. Such use of force must be deemed 
justified ‘‘because international law in no wise prohibits the use of force 
by a State within its own territory’’ (p. 66). Obviously there is room 
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here for abuse, but this appears ‘‘unavoidable in a society which seeks to 
make self-help illegal whilst at the same time failing to make the alternative 
judicial remedy compulsory’’ (p. 67). 

This concession to international relations and politics as they are and 
not as they ought to be, is limited to claims based on law or-at least on 
legal arguments. In practice, however, clairas to territory may be ad- 
vanced on political grounds such as contiguity, historical continuity and 
self-determination. Preferably such claims are brought before the politi- 
eal forum of the United Nations rather than the judicial forum of the 
International Court of Justice or an arbitral tribunal. The international 
community has not, or not yet, created a procedure or machinery for de- 
ciding when and where territorial changes should be effectuated; it has 
also failed to formulate the criteria which should guide such decisions. 
Resolutions of the General Assembly have no legally binding effect and 
therefore ‘‘it is still not possible to suggest that there is even the begin- 
nings of any procedure of legislation or even quasi-legislation in the matter 
of actual title” (p. 86). On the other hand, & resolution of the Assembly 
may well be an element in completing a title by the process of consolidation 
on condition that possession is first secured. It would seem that possession 
is still nine tenths of the law or, put in another way: ‘‘|For] whatever 
weight may or may not be given to such general expressions of the opinion 
of States when assessing a political claim to territory, it seems that actual 
possession is still the main catalyst for building a legal title’’ (p. 86). 
This would seem to be so even in cases where possession was secured by the 
use of force under a cloud of quasi-legal and political arguments and when, 
the competent United Nations organs having failed to adopt a resolution, 
the silence and inaction of the organized community of states are equally 
significant. 

Lro Gross 


British International Law Cases. Vol. 1: States as International Persons. 
Edited by Clive Parry. London: Stevens and Sons; Dobbs Ferry, N. Y.: 
Oceana Publications, 1964. pp. xx, 691. Index. $18.00. 


The sub-title of British International Law Cases is “A Collection of De- 
cisions of Courts in the British Isles on Points of International Law, pre- 
pared under the Auspices of the International Law Fund and The British 
Institute of International and Comparative Law,’’ and it appears under 
the rubric: ‘‘British Institute Studies in International and Comparative 
Law No. 1.” 

The series of which this is the first volume is traced in the Preface to 
a suggestion of Sir Hersch Lauterpacht, a proposal by Lord McNair, 
exploratory consideration by Lord McNair, Sir Humphrey Waldock and 
Dr. Clive Parry, and its actual preparation under the editorial direction of 
Dr. Parry. Although British International Lew Cases is being prepared 
by the same persons who, under the direction of Dr. Parry, are working 
on the projected British Digest of International Law, it is a separate 
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project, intended to complement the latter as well as the series of Inter- 
national Law Reports initiated by Sir Hersch Lauterpacht. 

Geographically, British International Law Cases is more limited than the 
Annual Digests of Public International Law Cases and the International 
Law Reports, since it is confined to decisions of British courts. On the 
other hand, British International Law Cases will cover a period of over 
four hundred years. Although ‘‘very little material from before the 
reign of Elizabeth I’’ is included (because the legal records do not lend 
themselves to ‘‘inclusion in what is intended to be a series of law reports 
proper’’), the series will reproduce cases down to the beginning of the 
International Law Reports in 1950. The reason for reprinting British 
cases covered in the Annual Digests is precisely because they were only 
digests, and split the cases awkwardly into ‘‘The Facts” and ‘‘Held.’’ _ 

In British International Law Cases, the law reports are presented in 
extenso, with lengthy summaries of arguments of counsel and the full texts 
of opinions both below and on appeal. This has involved, for example, 
devoting 39 pages, 60 lines to the page, to The Emperor of Austria v. Day 
and Kossuth, and 45 pages to A/S Tallinna Laevauhisus et al. v. Estonian 
State Steamship Line et al. For libraries which do not possess complete 
sets of English law reports and for individuals working in the field of 
international law the current series will be of inestimable value. 

‘Volume I, devoted to ‘‘States as International Persons,’’ reproduces 
British cases on proof of the existence of a state, sovereignty and inde- 
pendenee, the foreign state as plaintiff, recognition of acts of a foreign 
state, the status of protectorates, mandates and so forth. Under each 
topic the cases are reproduced in chronological order and there is a fascina- 
tion in tracing the constancy or the evolution of a principle from the an- 
tiquarian language of the early cases to current decisions. 

In a world in which the number of independent states has more than 
doubled in a period of less than twenty years, it is altogether fitting that 
the centuries-old heritage of the British courts in the field of publie inter- 
national law should be made handily available in this new series. "With 
due allowance for the fact that the cases are decisions of national, not 
international, courts, the practitioner as well as the scholar will find this 
collection of precedents usable. The tradition of an independent judiciary 
administering justice in cases involving questions of international law 
would command respect even if many of the decisions had not entered the 
main stream of international law. 

Hersert W. Briaas 


The Law. of International Waterways, with Particular Regard to Inter- 
oceanic Canals. By R. R. Baxter. With the research assistance of Jan 
F. Triska. Cambridge, Mass.: Harvard University Press, 1964. pp. x, 
871. Index. $9.50. 


For those interested in the treaty to govern the Panama Canal in the 
future and the future ‘‘Panama Canal,’’ this book is a must. For those 
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who will write that treaty it is invaluable. Furthermore, its contribution 
transcends international waterways questions by demonstrating how inter- 
national legal sources should be used. Professor Baxter has mastered his 
material and applied it with genuine scholarship. The author’s straight 
thinking, his awareness of human factors and his felicitous pen have pro- 
duced a delightfully readable volume. 

International waterways are the crossroads of power politics. It is 
here that the notion of the sovereign’s exclusive authority over its own 
territories collides with the concept of freedom of the high seas. , The 
reconciliation of these forces has called for statesmanship of the highest 
order. The delineation of the standards that have evolved in practice 
ealled for legal scholarship of the highest order. Professor Baxter has 
met the challenge with distinction. The work is grounded on a consensus, 
not as to rules, but as to the sources of international law, laid down in the 
Statute of the International Court of Justice. Building on these, the 
author formulates with objectivity prinziples which by treaty and practice 
have acquired the force of law binding alike upon the territorial sovereign 
and the users of international waterways. 

The problems and practices of rivers of international concern, and those 
of straits and canals used as international highways, are distinguished. 
Emphasis, as the title indicates, is given to the law governing international 
canals, above all Suez, Panama and Kiel. (Corinth has created little con- 
troversy and hence little law.) The subject has a fascination of its own. 
So strong are the competing interests that standards of accommodation 
have been evolved by sheer necessity. These canals cried out for govern- 
ing legal principles and more than a coincidental uniformity has resulted. 

Today’s standards stem from the Convention of Constantinople. Ap- 
propriate tribute is accorded its authors for enunciating principles which 
have survived basic shifts in the centers of pewer and resurgent national- 
ism, and have set the guidelines for the regimes accepted by the United 
States for the Panama Canal and prescribed ky the victors of World War 
. I for the Kiel Canal. These principles, as Professor Baxter stresses, 
apply to more nations than the parties to the Convention. Over the years 
third parties, including the United States, have claimed benefits from 
this treaty without acceding to it. Similarly, states not parties to the 
Panama treaty between Great Britain and the United States have claimed 
rights with respect to it and, happily, we have accorded equal treatment. 

Various theories have been advanced to explain these third-party rights. 
Professor Baxter examines these with acumen. He convincingly supports 
the thesis that rights in international law can, and with respect to these 
canals have, been established by dedication coupled with reliance and the 
resulting orientation of national economies to the order established. The 
concept is comparable to the Good Samaritan Doctrine in the common 
law of torts. By voluntarily undertaking a certain relationship a state 
assumes a duty to live up to a reascnable expectancy. There was no 
obligation for de Lesseps or Theodore Roosevelt or the Kaiser to cut a 
canal, but once this was done and the waterway was opened to maritime 
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commerce, the nations that were invited to use the waterway and adjusted 
their economies to that usage acquired a right to continue to enjoy the , 
opportunity offered. 

It is interesting to compare this concept of responsibility with the 
claims of politicians in some of the emergent nations, and of their apolo- 
gists, that they are not bound by principles of law established before their 
independence. Their insistence upon a subsequent consensus does not 
square with their claim to equal rights in canals dedicated to international 
use before their independence. At the 1956 Suez conferences in London, 
states, that in other contexts had declined responsibility under principles 
established before they were independent, displayed little modesty in de- 
manding a right of user in Suez. It is not the right of the emergent nations 
to make this claim that is questioned; it is their claim to enjoy irresponsi- 
bility im other areas. 

It was known at London that this work was aborning. The offspring 
was impatiently awaited. The delegations had to rely on studies that, 
judging from some of the pronouncements, suffered from hasty prepara- 
tion. Had this work been completed by that time, some of the political 
maneuvering might have been curbed and certainly the hands of those 
seeking a solution grounded on principle would have been strengthened. 
Whatever the loss at London, we are the richer for the lessons Professor 
Baxter has learned from those conferences. 

Means of promoting balance among the various interests are examined. 
The assumption that this could best be achieved by international control is 
tested against experience. The evidence adduced indicates that interna- 
tional control is not necessarily the answer. Nations out to have their 
way have sometimes achieved narrow goals, perhaps more easily than 
otherwise, by working through an international commission. 

The book is by no means devoted only to international canals. There 
is paydirt in the experience with the great navigable rivers, notably the 
Danube and the Rhine. Unfortunately in this area there has not grown - 
up a body of common practices accepted as governing. Straits are also — 
discussed. The Corfu Channel case has yielded rich material, as have 
practices on the Dardanelles and Gibraltar, the Danish Straits, and the 
Straits of Tiran. It is, however, principally in his treatment of inter- 
oceanic canal practices that Professor Baxter has enriched the literature 
of the law, punctuated with not a few legal nuggets. 

JOHN Q. LAYLIN 


The Regime of Bays in International Law. By Leo J. Bouchez. Leyden: 
A. W. Sythoff, 1964. pp. xvi, 330. Index. Fl. 27; $7.55. 


The International Law of Bays. By Mitchell P. Strohl, Cmdr., U.S.N. 
The Hague: Martinus Nijhoff, 1963. pp. xiv, 426. Fl. 45; $12.55. 


These two books cover the same ground but in a different fashion. 
Bouchez is more scholarly; Strohl is more imaginative. Bouchez concen- 
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trates on the development of the relevant rules of international law and 
on the practice of states; Stroh! devotes a large part of his book to naviga- 
tional and economic problems. Bouchez collected his precedents from 
all over the world; Strohl limits himself to a more thorough analysis of a 
few selected cases. Strohl’s book contains an extensive historical part, 
from ancient Rome to the present, and it pays proper attention to the 
writings of early publicists. Houchez is less historically minded, but his 
legal analysis is much deeper than Strohl’s. - 

Both studies deal primarily with threa topics: bays enclosed by the terri- 
tory of a single state, bays enclcsed by the territory of more than one state, 
and historic bays. The Geneva Convention of 1958 on the Territorial Sea 
and the Contiguous Zone dealt only with the first topic, specifying both 
the characteristics of a bay end the maximum width of its entrance. 
Both authors criticize the provisions of the Convention on this subject, 
and Strohl even offers a redraft (p. 403). 

It is generally assumed that all bays enclosed by the territories of more 
than one state, however narrow their entrance may be, are a part of the 
high seas, with the exception of the belt of the territcrial seat Both 
authors deny the existence of stch a rule, and conclude that several coastal 
states are entitled to claim as internal waters the waters of a bay enclosed 
by their territories to the same extent as is allowed in case of a bay en- 
closed by a single state. The states concerned can divide the bay or can 
agree on joint sovereignty over it. But if there is no agreement, no part 
of the bay can be claimed by tke states bordering on it as internal waters, 
and a coastal state the territorial sea of which does not extend to the 
entrance to the bay retains the right of free transit between the high seas 
and its ports in the bay (Bouchez, p. 198; Strohl, p. 405). 

In dealing with historic bays, the two authors had the benefit of the 
memorandum on that subject prepared by the Secretariat of the United 
Nations in 1957.2, Both ignore however, the second memorandum by the 
Secretariat of the United Nations on the ‘‘ Juridical Regime of Historic 
Waters, Including Historic Bays,’’ prepared in 1962 for the International 
Law Commission.? The two memoranda by the Secretariat, taken together, 
present a more satisfactory analysis of the problems than the two books 
under review. In particular, the second memorandum provides convincing 
arguments against the generally held view, shared by the two authors, that 
the regime of historic bays constitutes an exception to the general rules of 
international law relating to tke delimitation of the maritime boundaries 
of states. The more realistic view, supported by historic evidence, would 
seem to be that the concept of ‘‘historic bays’’ developed simultaneously 
with cther rules with respect to the territorial sea, and the title to each 
bay should be considered independently on its own merits. This difference 


1 See, e.g., 1 Oppenheim, International Law 508 (8th ed., by Lauterpacht, 1955) ; 
Gross, ‘‘The Geneva Conference on the Law of the Sea and the Right of Innocent 
Passage through the Gulf of Aqaba,’’ 58 A.J.I.L. 564, at 576 (1959). 

2 U.N. Conference on the Law of tie Sea, 1958, Ofizial Records, Vol. I, pp. 1-38. 

s U.N. Doe. A/CN.4/143, March &, 1962. 
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in approach may influence the distribution of proof in a conerete case, as 
a claim to an historic bay would no longer be considered as an encroachment 
on the regime of the high seas through acquisitive prescription but as a 
result of historic exercise of effective sovereignty over a particular body 
of water. Bouchez in fact comes quite close to this view, while Strohl 
seems to be more dubious. Nevertheless, in his analysis of the case of the 
Peter the Great Bay, Strohl, by blending historical evidence with economic 
and military facts, comes up with a reasonable solution of the present 
Soviet-Japanese dispute over that bay. On the other hand, Bouchez is 
less willing to take economic, strategic and political interests into account, 
and requires that a state prove an historic title to the particular maritime 
area, based on an exercise of sovereign rights which is clear, effective, 
continuous, over a substantial period of time, and acquiesced to by the 
community of states. These theoretical conclusions do not seem to prevent, 
however, his acceptance of many claims to specified areas as properly 
substantiated, as long as there is no serious interference with international 
sailing routes. 

Both books constitute useful introductions to the international rules 
relating to bays, but the reader must be warned that in several respects 
their conclusions need to be reconsidered in the light of subsequent events. 
In particular, Strohl’s book, though published in 1963, seems to be based 
on research terminated early in 1960. Though both authors express doubts 
about the validity of the 24-mile rule for bays, the coming into force of the 
1958 Convention has established that rule more firmly than any previous 
rule on that subject. 

Louis B. SoHN 


Le Droit Diplomatique Contemporain. By Philippe Cahier. Geneva: 
Librairie E. Droz; Paris: Librairie Minard, 1962. (Publications de 
l’Institut Universitaire de Hautes Etudes Internationales, No. 40.) pp. 
vi, 5384. Index. Fr. 30. 


In connection with the training program of the Carnegie Endowment 
for International Peace for young diplomats from Afro-Asian countries, 
Professor Cahier gave a course on Diplomatic Law at the Graduate Insti- 
tute of International Studies in Geneva. This book is its fruit and is 
designed both by its scope and method as a sort of manual or textbook for 
diplomats and others who are called upon to apply the law relating to 
diplomatic privileges and immunities. Moreover, it not merely covers the 
traditional rules of customary international law and the Vienna Conven- 
tion on Diplomatic Relations, but provides a general survey of other 
and more recent forms of diplomacy, such as those through heads of state 
and government, Ministers of Foreign Affairs, international conferences, 
ad hoc missions and international organizations. In this connection the 
author discusses briefly the powers of a Head of State or Minister of 
Foreign Affairs to bind the state, the organization of ministries of foreign 
affairs and of international conferences, the institution and status of 
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permanent delegations to international organizations, as well as the rôle 
and status of representatives o2 Members of such organizations. 

However, whereas all these topics are treated in a summary fashion, the 
subject of traditional diplomacy makes up tke bulk of the book, and is 
examined both from the point of view of customary law and practice, as 
well as the rules incorporated in the Vienna Convention. In a sense this 
part of the book may be regarded as a commentary on the Convention. 

The author is largely in agrzement with the Vienna work, though he 
notes several points of disagreement (summarized on pp. 827-330). One 
major point of eriticism relates to the failure of the Vienna Conference 
to treat the diplomatic mission separately from its personnel and the con- 
sequential failure, barring some 2xceptions, to lay down regulations relating 
' to the status, privileges and immunities of the mission. The author 
attempts to remedy this defect and devotes a good deal of attention to the 
mission, its organization and status. Insofar as the immunities and 
privileges are concerned, he agrees with the underlying theory of the 
Vienna Convention that they ar2 granted for the sole purpose of enabling 
the missions to fulfill their functions effectively (p. 191). 

No doubt the functional theory has become dominant in spite of its 
obvious contradictions with the rules laid down in the Convention and ac- 
cepted in the practice of states. Immunity of diplomatic officers for official 
acts is not open to question, no matter to what theory one is committed. 
But from there on, one can take any position and make out a strong case 
for it. Professor Cahier is fuily aware of this, and points out the compli- 
cations which can arise and whieh, in fact, have arisen whenever the func- 
tional theory is really applied, és, for instance. in connection with officials 
of international organizations. Who shall d2termine the boundary be- 
tween official and private acts? Obviously in practice it is the courts of the 
host state or some other state, and this opens possibilities for abuse and 
conflict. The Vienna Convention codifies and expands somewhat the estab- 
lished practice of comprehensiv2 immunity for diplomatic officers, but is 
such a sweeping exemption really necessary today? If it is necessary for 
them, is it still necessary for tneir families? Professor Cahier does not 
hesitate to approve the generous treatment of families and to say: ‘‘In 
fact, the diplomat could not fr2ely accomplish his mission if his family 
could be subjected to measures of coercion.’’ (p. 192.)1 Surely this is 
correct only insofar as the measures of constraint were directed against 
members of the family or against personnel not endowed with diplomatic 
rank or any persons serving ir a mission who are nationals of the re- 
ceiving state, for the purpose of breaking down the absolute immunity for 
official acts. But apart from this, the proposition is simply untenable and 
can certainly not be rationalized >n functional grounds. If the Ambassador 
cannot freely go about his business while his sen is prosecuted for careless 
driving or beating up a waiter in a bar, then there is something seriously 
wrong with the Ambassador. 


1** kin effet celui-ci (le diplomate) ne pourrait pas accomplir librement sa mission 
si sa famille pouvait faire l’objet de mesures de contrainte.’’ 
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The functional theory cannot but gradually erode the immunities as 
they have been known and practiced. It offers no sure yardstick for de- 
termining what is necessary or what is not. An example or two will 
illustrate the point. Both the Vienna Convention and the author are 
contradicting the functional approach when they approve Article 11, which 
gives to the receiving state a veto over the size and certain categories of 
personnel, and Article 27(1), which gives a veto to the receiving stata 
regarding the installation and use of radio transmitters. Professor Cahier 
deliberately abandons the functional approach when he approves Article 
Əl of the Convention, which opens up the possibility of measures of exe- 
cution being taken against the private fortune of a diplomat (p. 228). 
Surely there is logic in this. On the other hand, it is too well known to 
need elaboration that many diplomats depend heavily on their private 
income, no matter whether derived from sources within or outside the 
recelving state, precisely in order to be able to discharge their official 
functions. 

Enough has been said to whet the appetites of students interested in this 
vital branch of international law. The author is right in pointing out the 
significance of the fact that many new states participated in the work 
of the Vienna Convention and that they acquired a stake in its results. 
This branch of the law can no longer be dismissed or criticized as re- 
flecting merely the interest of the Western states. He is also right in 
drawing our attention to the deterioration which has occurred in the 
practice of certain states under the impact of the Cold War, particularly 
in connection with the freedom of movement of diplomats, which on 
functional grounds Professor Cahier considers it essential to preserve or, 
where Impaired, to restore. Reciprocity, even if regrettably it shades over 
into reprisals (p. 184), remains a powerful bulwark of the law of diplomatic 
privileges and immunities. 

It is gratifying that students and practitioners, particularly in the new 
states of ‘‘francophone’’ extraction, now have access to a well-written, 
up-to-date and comprehensive treatise on a subject of vital significance to 
sound and amicable international relations. 

Leo Gross 


The Ad Hoc Diplomat: A Study in Municipal and International Law. By 
Maurice Waters. The Hague: Martinus Nijhoff, 1963. pp. xii, 283. 
Index. Gld. 20; $5.55. 


Dr. Waters’ ‘‘ad hoe diplomat’’ may be defined essentially as an envcy 
named by the President without the Senate’s ‘‘advice and consent,’’ and 
charged with a special mission outside the country. The use of such 
envoys, aS he points out in his historical survey, is not a consequence of 
the modern expansion of our involvement in world affairs. It spans the 
whole life of the nation, and controversy over the authority of the President 
thus to by-pass Congress in his conduct of foreign relations has sprung 
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up in all periods. Dr. Waters’ study of this subject provides an excellent 
introduction to a vital aspect of Presidential power and duties in our 
Constitutional system. 

He has used as examples many—perhaos all—of the most interesting and 
important examples of ‘‘ad hoc” diplomats dispatched by various Presi- 
dents. He alludes to such widely speced missions as those of David 
Humphreys, sent to Algiers by George Washington in 1795, of Colonel 
Edward M. House, sent to Europe by Woodrow Wilson during World War 
I. and of Averell Harriman, Harry Hopkins and Myron Taylor, sent by 
Franklin Roosevelt to England, the Soviet Union and the Vatican during 
World War II. One appendix contains a helpful table listing numerous 
examples and another contains a detailed case study of the classic ex- 
amples of the House and Hopkins services as special agents. 

To anyone interested in the way foreign relations are carried on, this is 
a fascinating volume. For a reader trained in the law, however, it leaves 
in many respects an uneasy feeling of incompleteness in details. Why 
aze portions of relevant legislation, for example, sometimes quoted from 
early versions of the bill or from secondary sources, with no clear indica- 
tion whether the quoted words appear in the final act, and no code or 
publie law citation of the act as passed? (H.g., p. 49, footnotes 1 and 3.) 

More important to lawyers is the way some legal questions are handled. 
The discussion, for example, of diplomatic immunity, which is good, would 
be helped if more of the assertions were supported by citations of authori- 
ties, such as court decisions, that would convey a greater feeling of confi- 
dence in their current weight than treetises on diplomatic practice that 
appeared some years ago (4.e., p. 71). Dr. Waters is, of course, a political 
scientist, and, in discussing the law of diplomatic immunity, for example, 
he even states that the ‘‘reason’’ for a rule ‘‘varies with different students 
of political science.” More reliance seems to have been placed on those 
students than on independent research into primary sources and on personal 
ecnelusions derived from them. A specific example of this is the un- 
certainties of Dr. Waters’ treatment o7 ‘‘The Problem of Rank” (pp. 
86-41, 52-57) and the type of passport reld by an agent. 

Dr. Waters’ bibliography shows that he corresponded with or inter- 
viewed a number of people with personal experience in connection with 
‘Cad hoe” diplomacy. If he had delved a lictle deeper, he could have 
learned from some of these experts what the significance of ‘‘the rank of 
ambassador” and the diplomatic passport really is. He would have found, 
as he stated, that neither of these indicia is conclusive on whether or not 
the holder will have various diplomatic immunities while abroad. But 
he would also have found that they can bə vital to the suecess of a mission. 
High rank can mean prompt access to the people to be seen in the other 
gcvernment instead of delays in public anterooms. The lack of a diplo- 
matic passport can indicate that the envoy’s own governmert does not look 
upon him as very important, with devastating effect on his influence abroad. 
The passport can mean the difference between red-carpet treatment at 
a port of entry and an undignified seareh of baggage in a customs shed. 
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Rank can determine whether the envoy sits above or below the salt at 
dinner, high among the knowledgeable guests or way down with the pretty 
daughters of the ranking officials. Woe unto the ‘‘ad hoe” diplomat who 
leaves home without these weapons of the protocol arena. I wish Dr. 
Waters had pointed out that they can be more powerful than the sword 
or even the rule of law. 

MicuarL H. CARDOZO 


The Law of International Institutions. By D. W. Bowett. Published un- 
der the auspices of The London Institute of World Affairs. New York: 
Frederick A. Praeger; London: Stevens and Sons, 1963. pp. xviii, 347. 
Index. $11.00; £2 15s. 


Several textbooks on international organization have attempted to cover, 
in addition to history and the major institutions, like the League of Na- 
tions and the United Nations, the range of specialized agencies. They serve 
their purposes more or less well, but generally suffer from the defect that 
the authors have at best some familiarity with some of the major institu- 
tions, but barely a nodding acquaintance with the rest. The field has 
grown steadily larger and not in accordance with a plan, leaving ample 
room for improvisation and, perhaps, unnecessary variations. The subject 
matter of the several agencies is so diffuse as to escape the competence of 
any single writer. Hence, a degree of superficiality seems almost unavoid- 
able. | 

Mr. Bowett’s text is intended for law students primarily. It is compre- 
hensive enough; it covers multi-purpose as well as single purpose, universal 
as well as regional, organizations. Actually, Mr. Bowett adopted a differ- 
ent classification: global institutions—the League, the United Nations, and 
Specialized Agencies—in Part I; regional institutions—Huropean, Ameri- 
can, ete.—in Part II; and judicial institutions in Part III. These three 
parts are descriptive and obviously put the author’s considerable skill to a 
severe test in adhering to his objective of ‘‘brevity with concentration’’ 
(p. 257). Brevity had to rule if so much ground was to be covered in a 
short book. The description of the aims and purposes of the specialized 
agencies is reduced to a minimum, a. few hundred words in some cases. 
This is followed by a very useful analytical treatment of some features 
common to all of them, such as membership, organs, voting, the ‘‘legisla- 
tive’’ process, interpretation of constitutions and sanctions. 

In the concluding Part IV, the author provides an analysis of problems 
common to the institutions, such as international personality, membership, 
amendment procedures and budgets. For reasons which appear question- 
able to this reviewer, some of these problems are discussed under the 
heading, ‘‘The Impact of International Organizations on the Doctrine of 
Sovereign Equality of States.’’ True enough, the institutions created after 
World War II, as well as those of older vintage whose constitutions were 
amended after 1945, have made severe inroads into the doctrine and 
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practice of equality, but this seems to be no sufficient reason for putting 
these problems under this heading. 

What strikes this reviewer as surprising is Mr. Bowett’s apparent as- 
sumption that there prevails so widespread a consensus with respect to the 
meaning of the term ‘‘the lew” of international institutions that there 
was no need for him to make ib explicit. This may well be questionable. 
For law students in particular it would be useful to have an indication, no 
matter how tentative, of the author’s test for determining what is ‘‘the 
law’’ as distinguished from, say, practice and politics. This is not to say 
that practice and politics are not important. It is precisely because they 
are important and may, in fact, be more important than the law that a 
distinction seems to be called for. 

Having regard to the very real difficulties of treating the whole spectrum 
of governmental] international organizations in a book of readable quality 
and manageable scope, Mr. Bowett did remarkably well. Leaving aside 
differences of approach, selection and opinion, it should be noted that 
there are errors, due perhaps to hurried writing or proofreading. Thus, 
the author on pages 2 and 3 refers to “‘the Congress of Berlin of 1871” 
convened to consider the Russian repudiation of the regime for the Black 
Sea; on page 51, to the establishment of the ‘‘ Bank for International Settle- 
ments’’ by the League; on page 184, to the 1948 Constitution of the Organi- 
zation of American States as ‘‘Pact of Bogota,” although on page 185 
he shows awareness of the difference between the Pact and the Charter 
of Bogotá; on pages 184, 186, 315, and 318 he refers to the expulsion 
or suspension of Cuba from the Organization; on page 251 he refers to 
the jurisdiction of the Court of the H.C.S.C. to pass upon the ‘‘delibera- 
tions’’ of the Council and Assembly; on page 283 he refers to the need 
for some states to implement bz municipal legislation obligations arising 
under the General Convention on the Privileges and Immunities of the 
United Nations or under headquarters agreements, including the U.N.- 
U.S.A. Headquarters Agreement of 1947, and to the United States Inter- 
national Organizations Immunities Act of 1945 as a ‘‘typical example’’ of 
such legislation. 

These, and other slips of the pen or eye, may easily be corrected in a 
subsequent edition of which, this reviewer is hopeful, thera will be many. 

Leo Gross 


The International Civil Service: Its Origins, Its Nature, Its Evolution. 
By Georges Langrod. Leyden: A. W. Sythoff; Dobbs Ferry, N. Y.: 
Oceana Publications, 1963. pp. 358. $13.00; FI. 39.90. 


This study originally appeared in French under the title, La fonction 
publique internationale. Sa genése, son essence, son évolution. It was 
translated into English by F. G. Berthoud. Mr. Adrian Palt writes in an 
explanatory note that the idea of writing such a book came up im a conversa- 
tion between Dag Hammarskjöld and himself in November, 1960. The 
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study is published under the auspices of the World Federation of United 
Nations Associations. The author, Professor Langrod, is Director of Re- 
search at the Centre National de la Recherche Scientifique in Paris. He 
has written extensively on international administration, as the listing of 
his works in the ‘‘Select Bibliography’’ testifies. 

In the author’s view, ‘‘practical institutional development is ahead of 
the development of thought’’ (p. 24). ‘‘A realistic theory of international 
administration is particularly important in order to place the interna- 
tional civil servant in his true context and thus to facilitate an understand- 
ing of the great change which he foreshadows and personifies” (pp. 24- 
25). In the author’s view, the only way to reach the essence of the 
international civil service is to present it ‘‘from the angle of its growth’’ 
(p. 27). But his objective in this study appears to be more limited than 
these statements would indicate. He concludes his introduction by saying 
that his object ‘‘is to explain to the reader the questions which provoke 
the most misunderstandings and controversies, and to examine them from 
different angles, at the same time sketching the history of the various 
crises and their solutions’’ (p. 28). This is a fair description of what 
the book does. We therefore do not have an attempt at a ‘‘realistic 
theory’’ or even a complete historical treatment. 

About one third of the book is devoted to the origin and nature of the 
international civil service, and the remaining two thirds to its evolution 
and to final considerations. In addition to footnotes, there are extensive 
notes at the end of each chapter. There is a ‘‘Select Bibliography’’ at the 
end which, together with the footnotes and the end-of-chapter notes, pro- 
vides the interested scholar with invaluable aids to the further study of the 
subjects covered. Unfortunately these references in the English edition 
are marred by numerous inaccuracies, possibly due to carelessness in its 
preparation. 

Professor Langrod regards the appearance and acceptance on the inter- 
national scene of the international civil servant as a revolutionary event. 
To him it symbolizes a new attempt to introduce ‘‘the element of order” 
into international life (p. 74). As an “impartial third party,” the 
international civil servant’s rôle is ‘‘to undertake continuous administra- 
tive action in the interest of the whole international community.”’ 

While the author is concerned with the international civil service in 
general, his more specific concern is with a particular example of that 
service—-the United Nations Secretariat and its predecessor, the League 
Secretariat. While his treatment of the League Secretariat is fair and 
sympathetic, it is clear that his own commitment is not to the ‘‘minimal- 
ist’’ conception of the rôle of a Secretariat, as developed by Sir Erie 
Drummond, but rather to the ‘‘maximalist’’ concept for which the Charter 
provides a basis and which Dag Hammarskjold in his statements and 
actions more fully developed. In fact, at times one gets the impression 
that the author’s primary concern is with the exposition and defense of 
Hammarskjéld’s ideas. 

Accepting as he does Hammarskjéld’s concept of the Secretary General 
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as an ‘‘independent executive,’’ Professor Langrod is faced with the 
necessity of establishing the compatibility of the exercise of important 
political functions with the indepencent civil service concept which the 
League and later the U.N. Secretariat took cver from the experience of 
Western European governments. As Jean Siotis in his. Essai sur le 
Secrétariat International? has shown, the adoption of a concept which had 
validity in the context of Western European political systems was possible 
for an international organization with a high degree of homogeneity and 
for a secretariat with ‘‘minimalist’’ functions. It does not necessarily fol- 
low that it can be justified under the conditions of the United Nations 
today and for a secretariat which has assumed the important rôle of the 
U.N. Secretariat, largely because of Hammarskjéld’s leadership. In any 
case, this is a problem that requires some hard thinking, detailed analysis 
and possibly the making of some distinctions between levels and areas of 
responsibility within the Secretariat that do not appear ix this study. It 
is not enough to rely on the need of impartiality when the guides to be 
followed are as general and as open to conflicting interpretations as the 
Purposes and Principles of the Charter and many resolutions of the 
Security Council and the General Assembly. 

There is a tendency on the part of the author to treat his subject in 
excessively dramatic form. The international civil service is viewed as a 
supreme good which must in the end be victorious in spite of evil forces 
that oppose it. The villains are not always the same, but they tend to be 
outside Western Europe. In 1950 it was the Soviet Union. In 1952-53, 
it was destructive forces in the United States—-McCarthvism, and some- 
times one gets the impression that it was the U. S. Government itself. 
In 1960, and after, it was the Soviet Union again. At all times it is a 
failure to place common interests ahead of national parochial interests. 
This approach, much as it may appeal to one’s idealism, is not conducive 
to a dispassionate and objective analysis of the validity of the concept of 
an international civil service under conditions of the modern world, how 
that concept has developed and been applied, the practical difficulties it 
faces, and what forms its application should take to serve best the pur- 
poses of organized international co-operation in the kind of world in 
which we live. 

But it is unfair to the author and his work to end on a wholly critical 
note. The author has made an important contribution to our understand- 
ing of what an international civil service at its best should be, some of the 
difficulties that have been encountered in efforts to develop and apply the 
concept, and some of the compromises that have been made in the face of 
resistance and unjustified attacks. He has also provided the scholar with 
a useful listing of the extensive literature on the subject. The World 
Federation of United Nations Associations is entitled to great credit in 
sponsoring its publication. 

LELAND M. GOODRICH 

1 Reviewed in 58 A.J.LL. 534 (1964). 
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Yearbook of International Organizations. With Supplementary Index 
Who’s Who in International Organizations, 1964-1965. Edited by 
Eyvind 8. Tew. Brussels: Union of International Associations, 1964. 
pp. 1702, 88. Indexes. $19.50. 


If factual information concerning existing international organizations 
is what is wanted by student or practitioner, this tenth edition of the 
Yearbook of International Organizations is clearly the answer. Informa- 
tion concerning 179 Inter-governmental and 1718 Non-governmental Or- 
ganizations is given in its pages (an average of one page being devoted to 
each), and its contents are indexed elaborately by subject matter, per- 
sonnel, and geography. There is no French edition, but an Index Analy- 
tique Français is provided in the English edition. 

The editor and publishers of this monumental repository of information 
concerning the origins and history, aims, membership and organization, 
finances, relationships, and activities of the nearly two thousand organiza- 
tions here treated would themselves be the last to deny the possibility of 
errors among the hundreds of thousands of facts entered. Nor would they 
deny that a few international groupings of private or quasi-governmental! 
character, some of them of a certain degree of importance, such as the 
Paris Club of Ten, and other groups in the field of business and finance, 
have (properly) been omitted. In spite of such qualifications, however, 
the Yearbook remains the outstanding, if not the only, adequate guide to 
contemporary international organization on the factual side. 

The volume is not devoid of interesting and important theoretical analy- 
sis. The data for the compilation are, of course, provided by the organiza- 
tions themselves, but at several points the editors and publishers provide 
analyses which go somewhat beyond mere factual presentation-—explana- 
tory notes, discussions concerning the United Nations and its Specialized 
Agencies, a note on ‘‘International Co-operation Year” by G. P. Speeckaert, 
Secretary General of the Union of International Associations, and one on 
‘‘ Consultation between Governmental and Non-Governmental Organiza- 
tions’’ by Mlle, Geneviéve Deville, its magazine editor. It is probably 
not surprising or, perhaps, harmful that a note of enthusiasm and en- 
couragement in favor of organized international co-operation creeps into 
the pages of the Yearbook, or of rejoicing in view of the progress made in 
this field in the past fifty years. 

The supplementary index contains the names of 12,000 officers together 
with an indication of the organizations with which they are connected. 

PITMAN B. POTTER 


BRIEFER NOTICES 


The (Soviet) Socialist Theory of International Law. By Bernard A. 
Ramundo with the assistance of Armins Rusis. (Institute for Sino-Soviet 
Studies, Series No. 1. Washington, D. C.: George Washington Univer- 
sity, 1964. pp. iv, 110. Index. $1.75.) The efforts-of Soviet jurists to 
reconcile the rôle of international law in the foreign relations of the Soviet 
Union with the orthodox Marxist conception of ‘‘law’’ have produced a 
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mass of writings which are here concisely but thoroughly digested and 
analyzed by an officer in the Judge Advocate General’s Corps of the U. S. 
Army with the assistance of a member of the Library of Congress staff. 
Despite much intellectual nimhleness, these efforts have never really suc- 
ceeded in reconciling ideology ‘‘with the reality of the interdependence 
of states.” The pragmatic epproach of Pashukanis, once denounced 
and destroyed as a “‘traitor’’ but posthumously rehabilitated, has been thus 
vindicated. 

In recent years, Soviet jurists, in consonance with the evolution of 
Soviet foreign policy, have increasingly emphasized ‘‘peaceful co-existence’? 
and recognition of the common interest of the Soviet Union and the West 
in avoiding mutual annihilation. Yet ‘‘conflict’’ rather than co-operation 
with the non-Communist world continues to be the lettmotiv of Soviet 
theory of international relations and law. Although the influence of Marx- 
ist orthodoxy on this theory appears to be yielding to the impact of the 
objective realities and practicél] needs of international life, the process 
of erosion is far from completicn. Marxist doctrine has also entered into 
the efforts of Soviet jurists to cormulate new “‘socialist’’ norms based on 
the -principle of ‘‘socialist internationalism’’ rather than ‘‘peaceful co- 
existence’’ and applicable in the relations between the states within ‘‘the 
socialist commonwealth.’’ 

Despite its brevity, Colonel Ramundo’s monograph is not only useful for 
reference purposes, but contains some valuable insights. His conclusion, 
more implicit than stated, is heartening. Even a strongly conflict-oriented 
ideology such as Marxism has been unable to prevail over ‘‘the primacy of 
the need for international co-operation’’ and the interdependence of all 
states which lie at the foundation of international law. 

O. J. Lissirzyn 


The Case Law of the Interrational Court. Vol. III: Individual and 
Dissenting Opinions 1947-1958. By Edvard Hambro. (Leyden: A. W. 
Sythoff, 1963. In two Parts: A and B (in French and English). Pt. I: 
pp. xz, 480; Pt. II: pp. vin, 667. Index. Fl. 95. both vols.) It is 
indeed a rare phenomenon thet an author bows to the opinion of his 
reviewars. As Dr. Hambro nozes in the Preface, the overwhelming con- 
sensus of those who reviewed the first two volumes of his Case Law? 
was that it would be most useful to have a digest of the individual opinions 
of the members of the Court along with the excerpts from the opinions and 
judgments of the Court. With disarming grace he writes: ‘‘I have bowed 
to this opinion partly because modesty forbids me to think that I can be 
right when nearly all my colleagues hold an opposite opinion on a question 
of presentation and usefulness.” More important, however, is the second 
reason : 


Also the individual opiniors and dissenting opinions tend to become 
more and not less important with the years. They become more fre- 
quent and more bulky. ‘They are now, already, in many cases much 
longer than the pronouncements of the majority. It would then not 
give a correct and balanced picture of the working of the Court to 
exclude all this material. 


One might perhaps add a furzher reason for their relevance: individual 
opinions may afford an insight into the confidential deliberations of the 


1 For reviews of Vols. I and II, sze 47 A.J.I.L. 339-840 (1958), and 55 ibid. 205 
(1961). 
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Court, if it be right to infer that at least some of the points elaborated in 
these opinions were considered by the Court and discarded or accepted in 
a modifed or abridged form. Moreover, the Court is sometimes tempted 
to speak ez cathedra and to give only a bare outline of its reasoning. The 
individual opinions are frequently less inhibited and provide in greater 
detail the foundations for the conclusions on which the opinions or judg- 
ments of the Court are substantially based. Certainly if one is concerned 
not merely with the result of the Court’s work but, as Dr. Hambro points 
out correctly, ‘‘the working of the Court,’’ these opinions become in- 
dispensable. Dr. Hambro has now provided us with the key to this 
treasure house of learning and once again put us under a debt of gratitude. 

The present volume follows in all respects the preceding volumes, to 
which cross references are provided. The Appendices contain a list of 
writers quoted, a list of Judges quoted and a list of judgments, opinions 
and orders, with an indication of the authentic language. 

In conclusion it may be noted that in the future volumes of the Case Law, 
Dr. Hambro intends to include digests of both the decisions of the Court 
and the individual opinions. 

Leo Gross 


The British Year Book of International Law, 1962. Vol. 38. Edited 
by Sir Humphrey Waldoeck and R. Y. Jennings. (London, New York, 
Toronto: Oxford University Press, 1964. pp. viii, 549. Index. £5.) In 
this volume Sir Gerald Fitzmaurice continues his acute analysis of the 
judicial opinions of Sir Hersch Lauterpacht, in particular, Lauterpacht’s 
views on the legal effect of General Assembly resolutions, on voting pro- 
cedures of international organizations and on the jurisdiction of the Court. 
A monographie article of almost one hundred pages by D. P. O’Connell 
on ‘‘Independence and Succession to Treaties’’ breaks new ground on the 
subject and is richly rewarding both for the new evidences of state 
practice which he examines, as well as for his own efforts towards a con- 
sistent juridical theory. The tabula rasa doctrine that a new state comes 
into existence without any inherited treaty obligations has proved unsatis- 
factory for new states which suddenly find themselves deprived of the 
benefits of treaties which had been extended to them territorially by the 
predecessor states. Of the new states, only Israel has adhered to the 
doctrine. If the opposite extreme of a general succession of treaties is also 
rejected, on what legal basis can a state claim the right to notify parties 
to the treaty that it considers itself bound or not bound by treaties con- 
cluded by its predecessor? What rights have the criginal parties to the 
treaty in such situations? The questions are too complex to do more here 
than call attention to Dr. O’Connell’s interesting exploration of the prob- 
lem. 

An article on ‘*The Eichmann Case” by J. E. S. Fawcett is valuable for 
its examination of the jurisdictional problems involved. L. F. E. Goldie 
searches for a satisfactory theory to explain the recognition of foreign 
law in ‘‘A Problem of Double Classification in International Law.” G. C. 
Christie examines ‘‘What Constitutes a Taking of Property under Inter- 
national Law?” In an admirably concise and careful article, M. B. 
Bathurst writes of ‘‘Legal Aspects of the Berlin Problem.” J. F. Me- 
Mahon contributes a comprehensive survey of ‘‘Legal Aspects of Outer 
Space.” As usual, the volume contains worthwhile notes, digests of de- 
cisions of international law cases, and book reviews. The Editors of the 
Year Book have again incurred our gratitude. 

HERBERT W. Briaes 
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European Yearbook. Vols. VIII (1960) and IX (1961). (Published 
under the auspices of the Council of Europe. The Hague: Martinus 
Nijhoff, 1961, 1962. Vol. VIII pp. xvii, 798. Index. Gld. 49.75; Vol. 
IX: pp. xvi, 859. Gld. 57.) These volumes continue the tradition of im- 
eluding scholarly articles of general interest, studies of specific develop- 
ments or subjects, and reports and documents relating to organizations 
operating in Europe. In the first category one might mention, in Volume 
VII, ‘‘Atlantie Unity v. European Division’’ by Michael A. Heilperin, and 
‘‘ Europe and the United Nations” by Ulrich Scheuner; and in Volume 
IX, “1961: Une année de erise’’ (with an ample English summary) by 
Jacques Freymond, and ‘‘Britain and Europe: The Multivalence of the 
British Decision’’ by U. K. Kitzinger. In the second category mention may 
be made, in Volume VIII, of ‘‘The International Tribunal in Saarland’’ 
by E. F. W. Besly, and ‘‘Ben2lux’’ by C. D. A. van Lynden; and in 
Volume IX, “The European Social Charter—An Instrument of Social 
Collaboration in Europe’’ by F. Tennfjord, and ‘‘Europe’s Technological 
Contribution to the Developing Countries’’ by K. Pavitt. 

The third category is of prime interest to the student of international 
organization, for here he will tind progress reports beginning with the 
Central Commission for Navigetion on the Rhine and covering a wide 
range of European agencies, including the Council of Europe as well as 
the European Communities. In the case of established institutions the 
material relates chiefly to current activities, and in the case of new insti- 
tutions such as O.H.C.D. the basic texts, along with a survey of preceding 
negotiations, are provided. Biklographies and book reviews round out 
the volumes. Deserving of particular attention is the ‘*Recapitulatory 
List of Official Documents, Conventions, Agreements, etc., published in 
Volumes I-VIII (incl.)’’ contained in Volume VIII. 

Lro Gross 


Paris Peace Conference 1919: Proceedings of the Council of Four 
(March 24-April 18). By Paul Mantoux. (Geneva: Librairie Droz, 1964. 
pp. 227.) Scholars interested in the Versailles Peace Treaty already have 
in French the notes Paul Mantoux kept of the private conversations be- 
tween the Big Four—Clemencean, Lloyd George, Orlando and Woodrow 
Wilson. This volume renders the first 38 of these daily meetings into 
English. | 

Except for Lord Hankey, Paal Mantoux was the only official present 
at.these conversations and Hankey did not attend regularly in this first 
month. The present volume therefore gives in English reports of the 
sessions not included in the Hankey Papers. The English is beautifully 
rendered by John B. Whitton, who seems to have grasped Mantoux as 
Mantoux grasped the essential thought of the statesmen he was translating 
to each other. 

The mere act of translation between four such men was a phenomenal 
achievement. Even this preliminary volume goes far to correct the brilliant 
but malicious characterization of their personalities in the third chapter 
of Keynes’ famous book. But, as August Heckscher points out in his 
preface, this volume reinforces Keynes’ emphasis on the ‘‘extraordinary 
importance and unimportance’’ of the conversations. In Heckscher’s 
words: ‘‘These were powerful men, but how limited was their power to 
control the future. They were knowledgeable men, with troops of experts 
A Ti call. Yet how little of zhe real world could they actually see or 
eel. 

A dramatist with insight coulé turn their words into a commentary on 
the theme of a statesman’s power to cope with events. It would be a play 
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of humbling reflection on the limits of power, but not without hope, if only 
from clearer understanding of the limits within which even invincible 
power must work. 

J. B. CONDLIFFE 


Legislacién Comparada de Banca Central. By Hans Aufricht. (Mexico 
City: Centro de Estudios Monetarios Latinoamericanos, 1964. pp. xviii, 
307.) In 1961/1962 Dr. Hans Aufricht published a volume under the 
auspices of the International Monetary Fund on Central Banking Legisla- 
tion: A Collection of Central Bank, Monetary and Banking Laws} It 
contained the statutes of 21 central banks that are discussed and compared 
in the present volume, published by a research and training institution 
set up in Mexico by Western Hemisphere central banks. The volume will 
soon appear in English, in which it was written, and shortly thereafter in 
French. By these two works the author provides the basic materials 
needed by those interested in the legal and economic aspects of central 
monetary institutions. He promises other volumes covering such legisla- 
tion for all members of the Fund. | 

The author is to be commended for his industry in bringing together 
in one convenient volume an encyclopedie assembly of facts on central 
banks—their scope, objectives, structure, functions, directorship and man- 
agement, unit of account, monetary issue and legal tender, composition 
of assets, relations with public authorities, other banks and the Interna- 
tional Monetary Fund, and the gold and exchange operations carried on 
by these institutions. The only regret is his almost exclusive concentra- 
tion on legislation, not experience. Yet experience shows that two banks 
with an identical legal basis can develop in different ways in different 
environments, the key fact in the environment being the attitude of 
publie authorities toward the central bank, especially in countries where 
governments have such underdeveloped habits of self-restraint that they 
in effect take possession of even those institutions endowed by law with 
‘‘autonomy.’’ No straightforward comparative account of texts, how- 
ever valuable, grasps this essential fact. 

THEODORE A. SUMBERG 


Verfassungs- und Menschenrecitsbeschwerde gegen richterliche Enl- 
scheidungen. By Ekkehard Schumann. (Berlin and Munich: Duncker & 
Humblot, 1963. pp. 380. Index. DM. 48.60.) As a reaction to the 
disastrous events of the years 1933 to 1945, the Federal Republic of Ger- 
many was devised not only as a rule of law state (Rechtsstaat), but also 
as what contemporary German writers call a Rechtsprechungs-Staat or 
Rechtsweg-Staat (a state governed by judicial remedies), where power 
resides in the people and in the courts (pp. 22-28). The ‘‘constitutional 
appeal’ (Verfassungsbeschwerde), introduced into the legal system of 
West Germany by the Federal Constitutional Court Act, is considered to 
be the culmination of the idea of a rule of law state (Krönung der rechts- . 
staatlichen Idee) (p. 108). The Federal Republic has also become a 
party to the Huropean Convention on Human Rights of 1950, has subjected 
itself to the right of individuals to petition the European Commission of 
Human Rights, and has accepted the compulsory jurisdiction of the 
European Court of Human Rights. 

Dr. Schumann presents in this volume a detailed description of these 
two novel institutions, viz., (1) the ‘‘constitutional appeal,” by which 
everybody can complain to the Federal Constitutional Court of a violation 


1 Reviewed in 57 A.J.LL. 698 (1963). 
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by decisions of courts as well as by acts of the Administration and of the 
Legislature of his basic constitutional rights; and (2) the redress which 
is available through the European human rights machinery. The author 
gives a very comprehensive commentary on and analysis of the law relating 
to the ‘‘constitutional appeal.” He devotes considerable space and in- 
genuity to its delimitation from other constitutional procedures and to the 
elaboration of conceptual subdivisions of the constitutional complaint, by 
distinguishing, e.g., between challenges to the validity of norms, objections 
to the interpretation of valid norms, attacks agaist judgments or against 
administrative acts, etc. One of the chapters deals with the comparable 
provisions of the constitutions and the legislation of some of the German - 
Lander and with delicate questions concerning the jurisdiction of consti- 
tutional courts of those Länder vis-a-vis acts of Federal axvthorities. 

To the international lawyer, those sections of the book which deal with 
appeals to the European human rights authorities are of greater interest. 
This reviewer finds them very useful indeed. On pp. 324 et seq. the 
author sets forth a series of propositions on the perplexing problem of the 
effect on the decision of a municipal court of a judgment of the European 
Court of Human Rights which finds that the municipal decision has 
violated the Convention. In view of the Lmited jurisdiction of the 
European Court of Human Rights, the question is, at present at least, of 
little practical importance. It is regulated in general terms in Article 
50 of the Convention. The author holds that, in German law, the decision 
of the European Court is a ground for re-opening the earlier municipal 
proceedings, res judicata notwithstanding. He does not attribute such 
effect, however, to decisions of the Committee of Ministers, and still less, 
of course, to action by the European Commission of Human Rights. 

Econ ScHWELB 


Preface to Peace: The United Nations and the Arab-Israel Arnustice Sys- 
tem. By David Brook. (Washington, D.C.: Public Affairs Press, 1964. 
pp. viii, 151. Index. $8.75.) Fifteen years after the Arab-Israeli Armis- 
tice Agreements first became effective, Dr. Brook gives us a definitive 
analysis of what these agreements were intended to accomplish and what 
they have in fact accomplished, how they were intended to operate and 
how they have in fact operated, and the rôle that the United Nations has 
played in maintaining peace in this troubled area of the Middle Hast. 

Having reviewed the successive actions of the Security Council which 
resulted in the negotiation of armistice agreements by Egypt, Jordan, 
Lebanon, and Syria on the one hand, and by Israel on the other, and having 
briefly reviewed and compared the provisions of these four agreements, the 
author then presents the factors which led to the erosion of the armistice 
system which had been created. He points out that the ‘‘armistice was 
partly the result of the operation of forces arising from the [then] existing 
balance of power’’; that from their very imeeption the armistice agree- 
ments functioned in an imperfect manner; ‘that, however, it was the 
Egyptien-Soviet arms deal of 1955 (and the later Egyptian-Czech arms 
deal) which gave new confidence to Egypt and which made Israel feel 
that the balance of power was shifting towards the Arab states; that this 
precipitated the Israeli attack on Sinai in October, 1956; and that the 
subsequent establishment of the United Nations Emergency Force (UNEF) 

“created a new atmosphere in which an eroded armistice regime was able 
to function more or less effeectively.’’ 

The author analyzes exhaustively, with numerous specific illustrations, 
and evaluates the operations of each of the various organs involved in 
overseeing the implementation of the armistice agreements: the Mixed 
Armistice Commissions, the Truce Supervision Crganization (including the 
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Chief of Staff), the Observer Corps, and the Security Council. Based 
upon this discussion, it is not difficult for the reader to make an inde- 
pendent determination as to the value and the deficiencies of each of these 
organs. 

As Dr. Brook points out, the armistice was originally intended as a 
cooling-off period which would create an atmosphere conducive to further 
negotiations leading, it was hoped, to formal and complete peace. This 
sequence of events has, of course, not occurred, nor is it likely to occur, 
absent the repercussions of a major world upheaval. Indeed, internal 
Arab propaganda has been so successful that it has created an atmosphere 
which makes it impossible for any responsible Arab leader who desires 
to remain in power to even suggest the possibility of the settlement of 
his country’s differences with Israel! 

This short book, which is exceedingly easy reading, presents an excellent 
delineation of the problems faced by the United Nations and by its repre- 
sentatives in maintaining peace through the machinery of an armistice 
system, most of the operations of which have evolved over the period of a 
decade and a half since it first came into being. As Dr. Brook concludes, 
the United Nations experience in the Middle East has clearly demonstrated 
that ‘‘[T]ruce supervision, as a technique, can take its place beside other 
U. N. procedures in bringing about a reduction of international tensions.”’ 

Howard §, Levis 


Guerre Révolutionnaire et Conscience Chrétienne. By René Coste et al. 
(Paris: Editions Pax Christi, 1968. pp. xvili, 259.) This is an analysis 
of revolutions and of the reactions that may and should be expected from 
the Christian conscience in regard to them. What political and social 
conditions cause them; how are they organized; what methods do they 
pursue to attain their ends; and what is their temporary or permanent 
outeome? Five leading revolutions are selected for special treatment: 
the Soviet revolution of 1917; the Chinese revolution of 1927—-34—; the In- 
dochinese revolution of 1945; the Algerian revolution of 1956; and the 
Cuban revolution of 1959. 

Obviously such upheavals in the body politic raise problems for the 
Christian conscience: Could the revolution have been prevented; were the 
violations of human rights that attended it inevitable; did the objectives 
sought by it justify the measures taken? In seeking the answer to these 
and other questions, Abbé René Coste and a group of associates of the 
organization Pax Christi have given us a small volume that might well 
serve as a warning and as a program of action. Each of the five revolu- 
tions is analyzed in detail, with attention to its military aspects and its 
social implications. The basic principle by which revolution is to be 
tested is its recognition of the dignity of the human being, the promotion 
of justice and liberty for the individual as judged by the standards of a 
Christian conscience. 

The spirit of the volume is not condemnation, but illumination. It 
shows the mistakes committed; but it also shows how they might have been 
avoided had higher standards of human dignity been recognized. 

C. G. Fenwick 


Les Constitutions Africaines. Tome II: Etats Anglophones. By D. G. 
Lavroff and Q. Peiser. (Paris: Editions A. Pedone, 1964. pp. 391. In- 
dex.) This volume continues the series of texts of Constitutions of African 
states, together with historical and legal commentaries, the first of which 
appeared in 1961, with supplement in 1963, for the states of French ex- 
pression. Descriptions of political parties are introduced into this latest 
volume, which extends the series to South Africa, Ghana, Liberia, Nigeria, 
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Uganda and Tanganyika. The production is, however, somewhat less 
successful than the studies of the constitutions of French expression, where 
the authors revealed a sensitive appreciation of the hidden sources of 
executive powers, largely of de Gaullear inspiration. Flexibility of amend- 
ing procedures and the imprecisions shrouding judicial review of constitu- 
tionality, reflecting British tradition and the broader implications of the 
bills of rights provisions, all prove to be difficult points cf analysis in the 
latest volume. Moreover, the utility of translating into French the ex- 
tended texts of constitutions of British draftsmanship is, at least, doubtful. 
These translations are at times misleading. For example, the Concurrent 
Legislative List of powers shared by the Federal and Regional Govern- 
ments of Nigeria, is rendered as La Liste Législative Complémentaire. 
The all-important Article 55 of the Ghanaian Constitution extending the 
already wide executive powers is not even translated into the text. There 
are some surprising omissions and errors in background treatment, such as 
failure to refer to the Sand River Convention of 1852 of South African 
history, or to the mandate and trusteeship regimes in Tanganyika. The 
principal mineral production of Liber:a is boldly asserted to be in non- 
ferrous metals! Heavy but unacknowledged reliance on Segal’s Political 
Africa (1961) has inevitably diminished the freshness and contribution of 


the discussion of political parties. 
JOHN H. SPENCER 


Neutralism. By Peter Lyon. (Leicester, England : Leicester Univer- 
sity Press, 1963. pp. 215. Irdex. 25 s.) This is a revised version of 
a doci toral thesis submitted to London University. It is not a discourse 
on international law but rather an essay on the political nature of neu- 
tralism and its significance in the Cold War. Professor Lyon admits that 
the term ‘‘neutralism’’ is equivocal; however, its quintessential meaning 
he defines as a non-alignment policy of a state in the Cold War. The 
policy was originated by three weak states—India, Yugoslavia, and Egypt 
—Iin an attempt to survive in a world threatened by the rivalry of the two 
super military Powers and br the consequent threat of thermonuclear 
war. A significant aspect of neutralism is that these three pioneer neu- 
tralists have established a leadership among the dramatically growing 
number of neutralist countries and have won the recognition, if not the 
respect, of the great Powers. The pragmatic philosophy of neutralism has 
aven given birth to numerous states. In fact, Lyon points out that be- 
tween 1945 and 1963, forty-three of fifty-six neutralist states in the United 
Nations have achieved their sovereignty. and that all the rew states except 
she Philippines and Pakistan have embraced neutralism. 

Although the neutralists (including Switzerland and Sweden, which 
aave been maintaining the traditional neutrality) have no absolute guar- 
antee of security in the event o2 a hot war, Lyon believes that a non-align- 
nent policy might permit these states to stay out of some conflicts without 
serious danger to themselves. Lyon’s conclusions are hardly disputable, in 
my opinion: that, although the neutralist states in the United Nations have 
“ormed groupings from time to time, it is unlikely that they will constitute 
a bloc; t that neutralism is neither a first step toward Communism nor 
necessarily pro-Soviet; and that an American fear of ‘‘ereeping neutral- 
ism’’ exaggerates the case. 

This book provides extensive footnotes and bibliographical material. 
-ts adherence to verifiable fact and avcidance of such gimmicks as ‘‘pro- 
posals for policy’’ seem praiseworthy. 

SUNGJOOK JUNN 

1 To identify a bloc, the term should be used discriminately and the measurements 

ef bloc cohesion should be rigorously coniined, 
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CHAPTER II 
LAW OF TREATIES 


B. DRAFT ARTICLES ON THE LAW OF TREATIES 


PART III 


APPLICATION, ErrecTs, MODIFICATION AND INTERPRETATION OF TREATIES 
SECTION IL: MODIFICATION OF TREATIES 


ARTICLE 65 
Procedure for amending treaties 


A treaty may be amended by agreement between the parties. If it is 
in writing, the rules laid down in Part I apply to such agreement except 
in so far as the treaty or the established rules of an international organi- 
zation may otherwise provide. 


ARTICLE 66 
Amendment of multilateral treaties 


1. Whenever it is proposed that a multilateral treaty should be 
amended in relation to all the parties, every party has the right to have 
the proposal communicated to it, and, subject to the provisions of the 
treaty or the established rules of an international organization: 

(a) To take part in the decision as to the action, if any, to be taken 
in regard to it; 

(b) To take part in the conclusion of any agreement for the amend- 
ment of the treaty. 

2. Unless otherwise provided by the treaty or by the established rules 
of an international organization: 


* Obtained and prepared by R. R. Baxter of the Board of Editors. 
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(a) An agreement amending a treaty does not bind any party to the 
treaty which does not become a party to such agreement; 

(b) The effect of the amending agreement is governed by Article 63, 

3. The application of an amending agreement as between the states 

which become parties thereto may not be invoked by any other party 

to the treaty as a breach of the treaty if such party signed the text of the 

amending agreement or has otherwise clearly indicated that it did not 
oppose the amendment. . 


Commentary 


(1) A number of the rules contained in articles adopted by the Com- 
mission touch one aspect or another of the modification of treaties. The 
right of denunciation or withdrawal dealt with in Articles 38 and 39 
furnishes a means by which a party may apply pressure for the amendment 
of a treaty which it considers to be out of date or defective. The pro- 
visions of Articles 48 and 44 regarding the termination of treaty clauses 
by reason of a supervening impossibility of performance or a fundamental 
change of cireumstances may, under the principle of separability laid down 
in Article 46, have the effect of modifying a treaty. Article 58 protects 
a state from having its rights under a treaty modified by a later treaty 
unless it is a party to the later treaty or has consented to the modification 
in question. Article 61 contemplates that in certain special cases a state 
not a party to a treaty may be entitled to be consulted with regard to the 
amendment of particular provisions which create legal rights in its favour. 
Even more important, however, are Articles 41 and 63, which deal with 
the effect of a later treaty upon an earlier treaty covering the same subject 
matter; for this is precisely the situation which exists when a treaty is 
concluded, either between all or some of the parties to an earlier treaty, 
for the purpose of amending or modifying the earlier treaty. Article 41 
contemplates cases where there is an implied termination of the earlier 
treaty, while Article 63 provides for the relative priority of the treaties as 
between the parties to them, in cases where the earlier treaty is not to be 
considered as having been terminated under Article 41. 

(2) Some of the substantive aspects of the modification of treaties are 
thus covered by the above-mentioned articles; and, since the means for 
carrying out the deliberate amendment of a treaty is a new treaty, the 
procedural aspects are largely covered by the provisions of Part I relating 
to the conclusion, entry into force and registration of treaties. The only 
question, therefore, for the Commission’s consideration was whether there 
are any rules specifically concerned with the modification of treaties which 
require to be given a place in the draft articles. | 

(3) Most jurists appear to take the view that, however desirable it may 
be for orderly processes for modifying treaties to be developed, the modifica- 
tion of treaties is still essentially a political process. One modern texi- 
book, for example, states: 


‘t As a question of law, there is not much to be said upon the re- 
vision of treaties. It frequently happens that a change in circum- 
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stances may induce a Government on political grounds to accede to 
the request of another Government for the termination of a treaty 
and for its revision in th>2 light of new cireumstarees. But, as a 
matter of principle, no Staze has a legal right to demand the revision 
of a treaty in the absence of some provision to that effect contained 
in that treaty or in some other treaty to which it is a party; a revised 
treaty is a new treaty, anc, subject to the same limitation, no State 
is legally obliged to conclude a treaty. 


‘* Accordingly, treaty revision is a matter for politics and diplomacy. 
7? 87 


A similar emphasis on the polit:cal character of the process of the amend- 
ment of treaties is to be found amongst members of a Committee of the 
Institute of International Law which examined the modification of col- 
lective treaties in 1960.88 Members of this Committee, while stressing the 
importance of inserting in multilateral treaties appropriate legal pro- 
visions to facilitate their future amendment, showed no disposition to 
recognize any specific rules regarding the process of amendment in 
international law. The Covenant of the League of Nations provided in 
Article 19 that the Assembly might ‘‘from time to time advise the re- 
consideration by Members of the League of treaties which have become 
‘inapplicable and the considerat.on of international conditions whose con- 
tinuance might endanger the p2ace of the world.’’ But, although much 
was said and written during the League period concerning the importance 
of providing for the peaceful change of out-of-date or burdensome treaties, 
Article 19 was practically a dead letter. As to the Charter, if Article 14 
contains a general provision empowering the General Assembly to consider 
measures for the peaceful adjustment of any situation regardless of its 
origin, there is no mention of the modification of treaties as a specific 
function of the United Nations.** 

(4) Nevertheless, the development of international organization and the 
tremendous increase in multilateral treaty-making has made a considerable 
impact on the process of amending treaties. Im the first place, the amend- 
ment of many multilateral treaties is now a matter which concerns an 
international organization. Ths is clearly the case where the treaty is 
the constituent instrument of an organization or where the treaty, like 
international labour conventions. is drawn up within an organization. But 
it is also to some extent the cas2 where the treaty is concluded under the 
auspices of an organization and the secretariat of the organization is made 
the depositary for executing its procedural provisions. In all these cases 
the drawing up of an amending instrument is caught up in the machinery 
of the organization or in the functions of the depositary. As a result, the 


87 Lord McNair, Law of Treaties (1961), p. 584. 

88 Annuaire de l’Institut de droit irternational, Vol. 49, Tome 1 (1961), pp. 229—291. 
89 In this connexion it may be recalled that the Commission at its Fifteenth Session 
- in 1963 suggested that the General Assembly skould take the necessary steps to initiate 
an examination of general multilateral treaties concluded under the auspices of the 
League of Nations with a view to determizing what action might be necessary to adapt 
them te contemporary conditions. Official Records of the General Assembly, 18th 
Sess., Supp. No. 9 (A/5509), par. EO(e). 
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right of each party to be consulted with regard to the amendment or re- 
vision of the treaty is largely safeguarded. In the second place, the pro- 
liferation of multilateral treaties has led to an increased awareness of the 
importance of making provision in advance, in the treaty itself, for the 
possibility of its future amendment.” In the third place, the growth of 
multilateral treaties having a very large number of parties has made it 
virtually impossible to limit the amending process to amendments brought 
into force by an agreement entered into by all the parties to the original ` 
treaty; and has led to an increasing practice, especially in the case of 
technical conventions, of bringing amending agreements into force as be- 
tween those states willing to accept the amendment while at the same time 
leaving the existing régime in force with respect to the other parties to the 
earlier treaty.” Thus, in 1906 the Geneva Convention of 1864 for the 
Amelioration of the Condition of Wounded in Armies in the Field was 
revised by a new convention which expressly provided that, when duly 
ratified, it should supersede the 1864 Convention in the relations between 
the contracting states, but that the 1864 Convention should remain in force 
in the relations of parties to that convention who did not ratify the new 
convention. A similar provision was inserted in the Hague Convention 
of 1907 on the Laws and Customs of War on Land, which revised the 
-earlier Convention of 1899. There are numerous later examples of the 
same technique, notably the United Nations protocols revising certain 
League of Nations conventions. 

(5) Some treaties contain clauses for the amendment and clauses for the 
revision of treaties,®°? the former term being used for changing individual 
provisions of the treaty and the latter for a general review of the whole 
treaty. If this phraseology has a certain convenience, it is not one which 
is found uniformly in state practice, and there does not appear to be any 
difference in the legal process. The Commission therefore considered it 
sufficient in the present articles to speak of ‘‘amendment’’ as being a 
term which covers both the amendment of particular provisions and a 
general review of the whole treaty. As to the term ‘‘revision,’’ the 
Commission recognized that it is the term commonly found in state practice 
and that it is also used in some treaties. Nevertheless, having regard to ` 
the nuances that became attached to the phrase ‘‘revision of treaties’’ in 
the period preceding the Second World War, the Commission preferred the 
term ‘‘amendment.’’ The more general term ‘‘modification’’ is used in > 
Article 69, which deals with inter se agreements, to cover transactions 
which may vary the treaty between certain of the parties only. 

(6) Amendment clauses found in multilateral treaties take a great 
variety of forms, as appears from the examples given in the Handbook 
of Final Clauses *4 and from a recent analysis of amendment clauses in a 

90 Annuaire de l’Institut de droit international, Vol. 49, Tome 1 (1961), pp. 95-153. 

91 E. C. Hoyt, The Unanimity Rule in the Revision of Treaties (1959), pp. 28-51. 

92 Arts. 108 and 109 of the Charter; see also Handbook of Final Clauses (ST/LEG/ 
6), pp. 130 and 150. 


93 Thus, while Ch. XVIII of the Charter is entitled ‘‘Amendments,’’ Art. 109 speaks 
of ‘‘reviewing’’ the Charter. 24 §8T/LEG/6, pp. 130-152. 
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report to the Institute of International Law.® Despite their variety, many 
amendment clauses are far fram dealing comprehensively with the legal 
aspects of revision.’ Some, for example, merely specify the conditions 
under which a proposal for emendment may be put forward, without 
providing for the procedure for considering it. Others, while also specify- 
ing the procedure for considering a proposal, do not deal with the condi- 
tions under which an amendment may be adopted and come into force, or 
do not define the exact effect on the parties to the existing treaty. As-to 
clauses regarding the adoption end entry into foree of an amendment, some 
require its acceptance by all the parties to the treaty, but many admit 
some form of qualified majority as sufficient. In general, the variety of 
the clauses makes it difficult tc deduce from treaty practice the develop- 
ment of detailed customary rules regarding the amendment of multilateral 
treaties; and the Commission did not therefore think that it would be 
appropriate for it to try. and frame a comprehensive code of rules regarding 
the amendment of treaties. On the other hand, it seemed to the Com- 
mission desirable that the draft articles should include a formulation of 
certain general rules concernirg. the process o? amendment and the use 
of inter se agreements. These general rules are contained in the two 
articles here under consideration and in Article 67, while Article 68 deals 
with certain special cases of the modification of treaties. 


ARTICLE 65 


(7) Article 65 specifies the process by which amendment takes place: 
a treaty may be amended by agreement between the parties and, if the 
agreement is In writing, the rules laid down in Part I apply to it except 
in so far as the treaty or the established rules of an international organiza- 
tion may otherwise provide. Having regard to the modern practice of: 
amending multilateral treaties sy another multilateral treaty which comes 
into force for those states which ratify it or otherwise become bound by it, 
the Commission did not specify that the agreement mus: be between all 
the parties, as in the case of termination of a treaty under Article 40. It 
felt that the procedure for the adoption of the text and the entry into 
force of the. amending agreem2nt should be governed by Articles 6, 23 
and 24 of Part I. On the other hand, it sought in Article 66 to lay down 
strict rules guaranteeing the right of each party to participate in the 
process of amendment. The amendment of a treaty is normally effected 
through the conclusion of another treaty in written form. However, the 
Commission recognized that amendment sometimes take place by oral agree- 
ment or by an agreement arrived at tacitly in the application of the treaty. 
Accordingly, in stating that the rules in Part I concerning the conclusion, 
entry into force and registration of treaties apply to amending agreements, 
Article 65 excepts oral agreements from that provision since they fall 
outside those rules. It further qualifies that provision ‘‘in so far as 
the treaty or the established rules of an international organization may 


95 E. Giraud, Annuaire de l’Institut de droit international, Vol. 49, Tome 1 (1961), 
pp. 95-103. l 986 ee C. W. Jenks, tbid., pp. 254-264. 
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otherwise provide.’’ This is to take account, first, of the growing practice 
of including special provisions in multilateral treaties regarding their 
future amendment and, secondly, of the fact that the constituent instru- 
ment or the established practice of many international organizations lays 
down special rules regarding the amendment either of the constituent in- 
strument or of treaties concluded within the organization. 


ARTICLE 66 


(8) This article deals with the complex process of the amendment of 
multilateral treaties. The Commission considered whether to formulate 
any rule specifically for bilateral treaties, but concluded that it would not 
serve any useful purpose. Where only two parties are involved, the 
question is essentially one of negotiation and agreement between them, and 
the rules contained in Parts I and II appear to suffice to regulate the pro- 
cedure and to protect the positions of the individual parties. Moreover, 
although the Commission was of the opinion that a party is under a certain 
obligation of good faith to give due consideration to a proposal from the 
other party for the amendment of a treaty, it felt that such a principle 
would be difficult to formulate as a legal rule without opening the door 
to arbitrary denunciations of treaties on the pretended ground that the 
other party had not given serious attention to a proposal for amendment. 

(9) Article 66 is concerned only with the amendment stricto sensu of 
multilateral treaties, that is, with transactions designed to alter provisions 
of a treaty with respect to all its parties. The intenticn is to draw up 
an agreement between the parties generally for modifying the operation 
of the treaty between them all and not to draw up an agreement between 
certain parties only for the purpose of modifying its operation between 
themselves alone. The Commission recognized that an amending instru- 
ment drawn up between the parties generally may not infrequently come 
into force only with respect to some of them, owing to the failure of the 
others to proceed to ratification, acceptance or approval of the instrument. 
Nevertheless, it considered that there is an essential difference between 
amending agreements designed to amend a treaty between the parties gen- 
erally and agreements designed ab initio to modify the operation of the 
treaty as between certain of the parties only, that is, as inter se agree- 
ments. Although an amending instrument may equally turn out to oper- 
ate only between certain of the parties, the Commission considered that a 
clear-cut distinction must be made between the amendment process stricto 
sensu and inter se agreements modifying the operation of the treaty be- 
tween a restricted circle of the parties. For this reason, inter se agree- 
ments are dealt with separately in Article 67, while the opening words 
of the present article underline that it is concerned only with proposals 
to amend the treaty as between all the parties. 

(10) Paragraph 1 provides that every party to a multilateral treaty has 
the right to be informed of any proposal for its amendment, to take part 
in the decision as to the action, if any, to be taken in regard to the pro- 
posal, and to take part in the conclusion of any agreement designed to 
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amend the treaty. Treaties have often in the past been amended or revised 
‘by certain of the parties without consultation with the others.®? This has 
Jed one recent writer °! to state: ‘‘Though they must be gonsulted if they 
are to be bound by a new agreement, the parties to a treaty have no general 
right to take part in all negotiations respecting revision. The question of 
which States should be invited to join in discussions of revision is practical 
rather than legal.’’ Endorsing this conclusion, another authority ° has 
said: ‘‘Practice does not indicate that all the parties to an earlier treaty 
have any general right to take part in negotiations respecting revision, 
although they cannot be bound by some new treaty concluded without their 
participation or consent.’’ Another recent writer% has independently 
arrived at a similar conclusion: ‘‘Thus, there is no legal obligation to invite 
all the original parties to a preparatory conference for a new treaty. Such 
a rule, if it existed, might be a powerful instrument for preventing dis- 
putes. but it would also be a formidable factor of stagnation.’’ Although 
recognizing that instances have been common enough in which individual 
parties to a treaty have not been consulted in regard to its revision, the 
Commission does not think thet the state practice leads to the conclusion 
reached by these writers or that the view expressed by them should be the 
one adopted by the Commission. 

(11) If a group of parties has sometimes succeeded in effecting an 
amendment of a treaty régime without consulting the other parties, equally 
states left out of such a transaction have from time to time reacted against 
the failure to bring them into consultation as a violation of their rights 
as parties. Moreover, there are also numerous cases where the parties 
have, as a matter of course, all been consulted. A refusal to bring a 
particular party or parties inio consultation has usually been a political 
decision taken on political grounds and the question whether it was legally 
justified in the particular case has been left unresolved. The Commission, ° 
however, considers that the very nature of the legal relation established 
by a treaty requires that every party should be consulted in regard to any 
amendment or revision of the treaty. The fact that this has not always 
happened in the past is not a sufficient reason for setting aside a principle 
which seems to flow directly from the obligation assumed by the parties 
to perform the treaty in good faith. There may be special circumstances 
when it is justifiable not to bring a particular party into consultation, 
as in the case of an aggressor. But the general rule is believed to be that 
every party is entitled to be brought into consultation with regard to an 
amendment of the treaty; and paragraph 1 of Article 66 so states the law. 


97 Well-known examples are the Ccnventions of 1923, 1928 and 1956 dealing with the 
status of Tangier, the revision of tae Acts of Berlin (1885) and Brussels (1890) by 
the Treaty of St. Germain, the revision of the Treaty of Lausanne (1923) by the 
Montreux Convention (1936). 

28 E. C. Hoyt, The Unanimity Bule in the Revision of Treaties (1959), p. 250. 

99 P. C. Jessup, in a foreword to E. C. Hoyt’s book, at p. VII. 

200 Jean Leca, Les Techniques de révision des conventions internationales (1961), 
p. 204. 

101 F.g., Italy, the Soviet Union, Sweden, Spain, et various times in regard to the 
revision of one of the Tangier treaties. 
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(12) Paragraph 2(a@) is an application to amending instruments of the 
general rule in Article 58 that a treaty does not impose any obligations 
upon a state not a party to it. Nevertheless, without this paragraph the 
question might be left open as to whether by its very nature an instrument 
amending a prior treaty has legal effects for parties to the treaty. Fur- 
thermore, the general rule in Article 58 is sometimes displaced by a differ- 
ent provision laid down in the original treaty or by a contrary rule applied 
to treaties concluded within a particular international organization.’ 
Article 3 of the Geneva Convention on Koad Traffic (1949), for example, 
provides that any amendment adopted by a two-thirds majority of a confer- 
ence shall come into force for all parties except those which make a declara- 
tion that they do not adopt the amendment. Article 16 of the International 
Convention to Facilitate the Crossing of Frontiers for Goods Carried by 
Rail provides for amendments to come into force for all parties unless it is 
objected to by at least one-third. Article 52 of the IMCO Constitution 
contains a provision similar to that in the Road Traffic Convention as 
does also Article 22 of the WHO Constitution for regulations adopted by 
the WHO Assembly. Paragraph 2(a) therefore states that an amending 
instrument is not binding on a party which has not become a party to it 
unless a different rule is laid down by the treaty or by the established 
rules of an international organization. Paragraph 2(6) then provides 
that the legal effect of amending agreements is governed by the rules 
regarding the application of treaties having incompatible provisions con- 
tained in Article 63. Under modern treaty practice, as previously stated, 
it not infrequently happens that an amending agreement is not ratified by 
all the parties to the treaty. In that event, there will be two treaties in 
existence at the same time the provisions of which, ex hypothesi, are in- 
compatible and the parties to which are not identical. This is precisely 
the situation to which paragraphs 4 and 5 of Article 63 apply. On the 
other hand, if all the parties to the treaty become parties also to the amend- 
ing agreement, then the case will fall under paragraph 8 of that article. 

(18) Paragraph 3 deals with the cases, mentioned in previous para- 
graphs as common in practice, where an agreement, drawn up for the 
purpose of amending a multilateral treaty generally between the parties, 
is ratified only by some of them and does not come into force for the 
others. In prineiple—and this is recognized in Article 63—-when states 
enter into treaties the provisions of which are incompatible with their 
obligations under a prior treaty, a question of state responsibility may 
arise. On the other hand, if a party, having been duly consulted under 
paragraph 1 of the present article concerning a proposal to amend the 
treaty, afterwards signs the text of the amending agreement or otherwise 
clearly indicates that it does not oppose the amendment, it would hardly 
seem to be entitled afterwards to allege that the bringing into force of the 
amendment between the states accepting it is a breach of the treaty. Some 
members hesitated to lay down a specific rule on the point suggesting 


102 See the Handbook of Final Clauses (ST/LEG/6), pp. 185-148; E. Giraud, 
Annuaire de l'Institut de droit international, Vol. 49, Tome 1 (1961), pp. 189-149. 
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that the point could be left to be settled on the facts of each case by refer- 
ence to the general principle Nemo potest vemre contra factum proprium. 
The majority, however, considered that the inzlusion of a specific provision 
“was desirable having regard to the extent and importance of the modern 
practice under which an agreement amending a multilateral treaty comes 
into force between the states azcepting it, while the original treaty is left. 
in force unamended in the relations of those states which do not become 
parties to it. Paragraph 8 therefore provices that a party to a treaty 
which signs the text of an amending instrument or otherwise clearly indi- 
cates that it does not oppose the amendment may not afterwards complain 
of a breach of the treaty because of the amendment being brought into 
force between the parties ratifying the amending instrument. The object 
of the provision is to put int> the form of a rule what appears to the 
majority of the Commission t> be the existing understanding in regard 
to the practice in question and to protect in such cases the position of 
parties which in good faith ratify the amending agreement. The pro- 
vision does not in any other respect affect the rights of a state which does 
not accept the amendment. The treaty remains in force for it unamended 
in its relations with all the original parties, including those who have ac- 
cepted the amendment. It may still invoke its rights under the earlier 
treaty. It is precluded only from contesting the right of the other parties 
to bring the amendment into force as between themselves. 


ARTICLE 67 


Agreements to modify muvtilateral treaties between certain of the 
pacttes only 


1. Two or more of the parties to a multilateral treaty may enter into 
an agreement to modify the treaty as between themselves alone if: 
(a) The possibility of such agreements is provided for by the treaty; 
or 
(b) The modification in question: 
(i) Does not affect the enjoyment by the other parties of their 
rights under the treaty or the performance of their obligations; 
(ii) Does not relate to a provision derogation from which is in- 
compatible with the effective execution of the objects and 
purposes of the treaty as a whole; and 
(iii) Is not prohibited by the treaty. 
2. Except in a case falling under paragraph 1 (a), the conclusion of 
any such agreement shall be notified to the other parties to the treaty. 


Commentary 


(1) This article, as already explained in the commentary to Articles 
65 and 66, deals not with ‘‘amendment’’ of treaties but with ‘‘inter se 
agreements’’; that is, with agreements entered into by some only of the 
parties to a multilateral treaty and designed ab initio to modify it between 
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themselves alone. Clearly, a transaction in which two or a small group 
of parties set out to modify the treaty between themselves alone without 
giving the other parties the option of participating in it is on a somewhat 
different footing from an amending agreement drawn up between the’ 
parties generally, even if ultimately they do not all ratify it. For an 
inter se agreement is more likely to have an aim and effect incompatible - 
with the object and purpose of the treaty. History furnishes a number 
of instances of inter se agreements which substantially changed the régime 
of the treaty and which overrode the objections of interested states. Nor 
ean there be any doubt that the application, and even the conclusion, of an 
inter se agreement incompatible with the objects and purposes of the 
treaty may raise a question of state responsibility. Under the present 
article, therefore, the main issue is the conditions under which inter se 
agreements may be regarded as permissible. 

(2) Paragraph 1 (a) first states the obvious principle that an eter se 
agreement is permissible if the possibility of such an agreement was pro- 
vided for in the treaty; in other words, if ‘‘contracting out’’ was contem- 
plated in the treaty. Then, under paragraph 1 (b), inter se agreements 
are stated to be permissible in other cases only if three conditions are 
fulfilled. First, the modification must not affect the enjoyment of the 
rights or the performance of the obligations of the other parties; that is, it 
must not prejudice their rights or add to their burdens. Secondly, it must 
not relate to a provision derogation from which is incompatible with the 
effective execution of the objects and purposes of the treaty; for example, 
an inter se agreement modifying substantive provisions of a disarmament 
or neutralization treaty would be incompatible with its objects and pur- 
poses and not permissible under the present article. Thirdly, the modifi- 
cation must not be one prohibited by the treaty, as for example the pro- 
hibition on contracting out contained in Article 20 of the Berlin Conven- 
tion of 1908 for the Protection of Literary Property. These conditions 
are not alternative, but cumulative. The second and third conditions, it is 
true, overlap to some extent since an inter se agreement incompatible with 
the objects and purposes of the treaty may be said to be impliedly pro- 
hibited by the treaty. Nevertheless, the Commission thought it desirable 
for the principle contained in the second condition to be stated separately ; 
and it is always possible that the parties themselves might explicitly forbid 
any nter se modifications, thus excluding even minor modifications not 
caught by the second condition. 

(3) Paragraph 2 seeks to add a further protection to the parties against 
illegitimate modifications of the treaty by some of the parties through an 
inter se agreement. Unless the treaty itself provides for the possibility of 
inter se agreements, the conclusion of an inter se agreement modifying a 
multilateral treaty between some only of the parties is required by para- 
graph 2 to be notified to other parties. The Commission was of the opinion 
that such notification is necessary if the rights of the other parties are to 
be adequately safeguarded. It recognized that an amending agreement 
would in due course have to be registered and published. But in most 
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cases there is a considerable time lag before publication of a treaty in the 
United Nations Treaty Series takes place. Indeed, some members would 
have preferred paragraph 2 to be so worded as to require notification not 
of the conclusion of an inter se agreemer.t but of any proposal to conclude 
such an agreement. The Commission, however, felt that timely notifica- 
tion of the conclusion of the agreement was sufficient. 


ARTICLE 58 


Modification of a treaty by a subsequent treaty, by subsequent practice or 
by customary law 


The operation of a treaty may also be modified: 

(a) By a subsequent treaty between the parties relating to the same sub- 
ject matter to the extent that their provisions are incompatible; 

(b) By subsequent practice of the parties in the application of.the treaty 
establishing their agreement to an alteration or extension of its pro- 
visions; or 

(c) By the subsequent emergence of a new rule of customary law relat- 
ing to. matters dealt witk in the treaty and binding upon all the 
parties. 


Commentary 


(1) Article 68 covers three other cases where the modification of a 
sreaty may be brought about by the common consent of the parties. 
Paragraph (a) is the case where the parties erter into a subsequent treaty, 
rot designed as an amending agreement, but relating to the same subject 
matter and to some extent incompatible with the prior treaty. The second 
sreaty, being a later expression of the will of the parties, prevails in ac- 
zordance with Article 63, paragraph 3, with respect to any matter where 
she provisions of the two treatizs are not compatible; and, by implication, 
modifies the earlier treaty to the extent of the incompatibility. 

(2) Paragraph (b) is the case where the parties by common consent in 
“act apply the treaty In a manrer inconsistent with its provisions. Subse- 
quent practice in the application of a treaty, as stated in paragraph 13 of 
-he commentary to Article 69, is decisive as to the interpretation of a treaty 
-vhen the practice is consistent. embraces all the parties, and shows their 
«ommon understanding regarding the meaning of the treaty. Equally, a 
eonsistent practice, embracing al the parties and establishing their common 
consent to the application of tae treaty in a manner different from that 
aid down in certain of its provisions, may have the effect of modifying the 
treaty. In the Case concerning the Temple of Preah Vihear, for ex- 
¿mple, the boundary line acted on in practice was not reconcilable with the 
»rdinary meaning of the terms of the treaty and the effect of the subsequent 
practice was to amend the treaty. Again, in a recent arbitration between 
rane? and the United States regarding the interpretation of an Air Trans- 

103 T.9.J. Reports 1962, p. 6; and see Sir Gerald Fitzmaurice, ‘‘The Law and Proce- 


cure of the International Court of Justice 1951-1954,°’ British Year Book of Inter- 
rational Law, Vol. 33 (1957), pp. 2&2-253. 
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port Services Agreement the Tribunal, speaking of the subsequent practice 
of the parties, said: 


‘This course of conduct may, in fact, be taken into account not merely 
as a means useful for interpreting the Agreement, but also as some- 
thing more: that is, as a possible source of a subsequent modification, 
arising out of certain actions or certain attitudes, having a bearing on 
the juridical situation of the Parties and on the rights that each of 
them could properly claim.’’ 1° 


And the Tribunal in fact found that the Agreement had been modified 
in a certain respect by the subsequent practice. Although the line may 
sometimes be blurred between interpretation and amendment to a treaty 
through subsequent practice, legally the processes are quite distinct. Ac- 
cordingly, the effect of subsequent practice in amending a treaty is dealt 
with in the present article in the section on modification of treaties. 

(3) Paragraph (c) is the case where a new rule of customary interna- 
tional law emerges which relates to matters dealt with in the treaty and 
is binding on all the parties. If a treaty has to be interpreted in the 
light of the general rules of international law in force at the time of its 
conclusion in order to establish the meaning of its terms,’ it also has at 
any given date to be applied in the light of the law in force at that date. 
This follows from the principle of the so-called inter-temporal law which, 
in the context of territorial sovereignty, Judge Huber in the Island of 
Palmas arbitration formulated as follows: 


“The same principle which subjects the act creative of a right to 
the law in force at the time the right arises, demands that the existence 
of the right, in other words its continued manifestation, shall follow 
the conditions required by the evolution of the law.’’ 7° 


In the law of treaties this means that in the application of a treaty account 
must at any given time be taken of the ‘‘evolution of the law.’’ A particu- 
lar instance of the working of this principle already appears in Article 
45 of Part II adopted at the Fifteenth Session under which a treaty or some 
of its provisions may become void in consequence of the emergence of a 
new peremptory norm of international law. Paragraph (c) of the present 
article formulates the general rule under which a treaty may be modified 
by the emergence of a new rule of customary law affecting the scope or 
operation of its provisions. 


SECTION III. INTERPRETATION OF TREATIES 


ARTICLE 69 
General rule of interpretation 


1. A treaty shall be interpreted in good faith in accordance with the 
ordinary meaning to be given to each term: 

104 Decided at Geneva on 22 December 1963, the arbitrators being R. Ago (President), 
P. Reuter and H. P. de Vries (mimeographed text of decisions of the Tribunal, pp. 


104-105). 105 See Art. 69, par. 1(b). 
106 Reports of International Arbitral Awards, Vol. IT, p. 845. 
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(a) In the context of the treaty and in the light of its objects and pur- 
poses; and 

(b) In the light of the rules of general international law in force at 
the time of its conclusion. 

2. The context of the treaty, for the purposes of its interpretation, shall 
be understood as comprising in addition to the treaty, including its pre- 
amble and annexes, any agreement or instrument related to the treaty and 
reached or drawn up in connexion with its conclusion. 

3. There shall also be taken into account, together with the context: 

(a) Any agreement between the parties regarding the interpretation 
of the treaty; 

(b) Any subsequent practice in the application of the treaty which 
clearly establishes the understanding of all the parties regarding its 
interpretation, 


ARTICLE 70 
Further means of interpretation 


Recourse may be had to further means of interpretation, including 
the preparatory work of the treaty and the circumstances of its conclu- 
sion, in order to verify or confirm the meaning resulting from the appli- 
cation of Article 69, or to determine the meaning when the interpreta- 
tion according to Article 69: 

(a) Leaves the meaning ambiguous or obscure; or 

(b) Leads to a result which is manifestly absurd or unreasonable in 
the light of the objects and purposes of the treaty. 


ARTICLE 71 
Terms having a special meaning 


Notwithstanding the provisions of paragraph 1 of Article 69, a mean- 
ing other than its ordinary meaning may be given to a term if it is 
established conclusively that the parties intended the term to have that 
special meaning. 


Commentary 


(1) The utility and even the existence of rules of international law 
governing the interpretation of treaties have sometimes been questioned. 
One commentary on the law of treaties, for example, states: 


‘Tt seems evident that the prescription in advance of hard and fast 
rules of interpretation . . . contains an element of danger which is to 
be avoided. In their context... the rules...seem eminently 
reasonable and convineing. The difficulty, however, is that, detached 
from that context, they still retain a certain fictitious ring of unassail- 
able truth, and tend, as do all neatly turned maxims, to imbed them- 
selves in the mind. The resulting danger is that the interpreter, 


107 See Harvard Law School, Research in International Law, Part III, Law of 
Treaties (Art. 19), p. 939. 
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well versed in. such rules, may approach his task with a mind partly 
made up rather than with a mind open to all evidence which may be 
brought before him. This is to misconceive the function of interpreta- 
tation. 

‘‘The process of interpretation, rightly conceived, cannot be re- 
garded as a mere mechanical one of drawing inevitable meanings from 
the words in a text, or of searching for and discovering some pre-exist- 
ing specific intention of the parties with respect to every situation aris- 
ing under a treaty. ...In most instances .. . interpretation involves 
giving a meaning to a text—not just any meaning which appeals to the 
interpreter, to be sure, but a meaning which, in the light of the text 
under consideration and of all the concomitant circumstances of the 
particular case at hand, appears in his considered judgment to be one 
which is logical, reasonable, and most likely to accord with and to 
effectuate the larger general purpose which the parties desired the 
treaty to serve. This is obviously a task which calls for investigation, 
weighing of evidence, judgement, foresight, and a nice appreciation of 
a number of factors varying from case to case. No canons of in- 
terpretation can be of absolute and universal utility in performing 
such a task, and it seems desirable that any idea that they can be 
should be dispelled. aes 


Similarly, a recent book on the law of treaties states: 


‘‘The many maxims and phrases which have crystallized out and 
abound in the text books and elsewhere are merely prima facie guides 
to the intention of the parties and must always give way to contrary 
evidence of the intention of the parties in a particular case.’’ 109 


The first two $° of the Commission’s Special Rapporteurs on the law of 
treaties in their private writings also expressed doubts as to the existence 
in international law of any technical rules for the interpretation of treaties. 

(2) Another group of writers,? although they may have reservations as 
to the obligatory character of certain of the so-called canons of interpre- 
tation, have shown less hesitation in recognizing the existence of some 
general rules for the interpretation of treaties. To this group belongs Sir 
Gerald Fitzmaurice, the previous Special Rapporteur ** on the law of 
treaties, who in his private writings deduced six principles from the juris- 
prudence of the Permanent Court and the International Court which he 
regarded as the major principles of interpretation. In 1956, the Institute 
of International Law 1° adopted a resolution in which it formulated, if in 


108 Ibid., p. 946. 

109 Lord McNair, Law of Treaties (1961), p. 366. 

110 J. L. Brierly, Law of Nations (6th ed., 1963), p. 325. Sir Herseh Lanterpacht, 
Rapport à l’Institut de droit international, Denna de l’Institut, Vol. 43, Tome 1 
(1950), pp. 836-374. 

111 For example, ©. Rousseau, Principes généraux du droit international public (1944), 
pp. 676 et seq.; Sir E. Beckett, Annuaire de l'Institut de droit international, Vol. 43, 
Tome 1 (1950), pp. 435-444; V. M. Shurshalov, Fundamental Questions of Theory of 
the International Treaty (1959), pp. 383-402; C. De Visscher, Problèmes d’interprétation 
judiciaire en droit international publie (1963), pp. 50 et seq. 

112 “í The Law and Procedure of the International Court of Justice 1951-54,’’? British 
Year Book of International Law, Vol. 33 (1957), pp. 210-212. 

118 Annuaire de 1’Institut de droit international, Vol. 46 (1956), p. 359. 
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somewhat cautious language, two articles containing a small number of 
basie principles of interpretation. 

(8) Writers also differ to some extent in their basic approach to the 
interpretation of treaties according to the relative weight which they 
give to: 


(a) The text of the treaty as the authentic expression of the intentions 
of the parties; 

(6) The intentions of the parties as a subjective element distinct from 
the text; and 

(c) The declared or apparent objects and purposes of the treaty. 


Some *** place the main emphasis on the intentions of the parties and in 
consequence admit a liberal recourse to the travaux préperatoires and to 
other evidence of the intentions of the contracting states as means of in- 
terpretation. Some** give great weight to the objects and purposes of 
the treaty and are in consequence more ready, especially in the case of 
general multilateral treaties, to admit teleological interpretations of the 
text which go beyond, or even diverge from, the original intentions of the 
parties as expressed in the text. The majority of modern writers, how- 
ever, emphasize the primacy of the text as the basis for the interpretation 
of a treaty, while at the same time giving a certain place to extrinsic evl- 
dence of the intentions of the parties and to the objects and purposes of the 
treaty as means of interpretation. It is this view which is reflected in the 
1956 resolution of the Institute of Internaticnal Law mentioned in the 
previous paragraph. 

(4) The great majority of cases submitted to international adjudication 
involve the interpretation of treaties, and the Jurisprudence of international 
tribunals is rich in reference to principles and maxims of interpretation.?”® 
In fact, statements can be found in the decisions of international tribunals 
to support the use of almost every principle or maxim of which use is 
made in national systems of law in the interpretation of statutes and con- 
tracts.’ Treaty interpretation is, of course, equally part of the every- 
day work of Foreign Ministries. 

(5) Thus, it would be possible to find sufficient evidenc2 of recourse to 
principles and maxims in international practice to justify their inclusion 
in a codification of the law of treaties, if the question were simply one of 
their ralevance on the international plane. But, as appears from the pas- 

114 For example, Sir Hersch Lauterpacht, Annuaire de l’Institut de droit international, 
Vol. 43, Tome 1 (1950), pp. 377-402. 

118 For example, L. Cavaré, Le droit international publie positif, 2d ed. (1962), Vol. . 
II, p. 112; Judge Alvarez in the Reservations to the Senocide Convention Case, I.C.J. 
Reports 1951, p. 53. 

116 Seg Sir Gerald Fitzmaurice, British Year Book of Internaticnal Law, Vol. 28 
(1951), p. 1, and Vol. 33 (1957), p- 203; C. Rousseau, Principes généraux du droit 
international publie (1944), pp. 676-764; and V. D. Degan, L’interprétation des ac- 
cords en droit international (1963), pp. 76~148. 

117 Ses G. Hackworth, Digest of International Law, Vol. 5, pp. 232-284; ©. De 


Visscher, Problèmes d’interprétation judiciaire (1963), pp. 84-92 and 104-113; Lord 
McNair, Law of Treaties (1961), Chs. 20-22. 
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sages cited in paragraph (1) above, the question posed by jurists is rather 
as to the non-obligatory character of many of these principles and maxims; 
and it is a question which arises in national systems of law no less than 
in international law. They are, for the most part, principles of logic and 
good sense valuable only as guides to assist in appreciating the meaning 
which the parties may have intended to attach to the expressions that they 
employed in a document. Their suitability for use in any given case 
hinges on a variety of considerations which have first to be appreciated 
by the interpreter of the document; the particular arrangement of the 
words and sentences, their relation to each other and to other paris of the 
document, the general nature and subject matter of the document, the 
circumstances in which it was drawn up, etc. Even when a possible oc- 
casion for their application may appear to exist, their application is not 
automatic but depends on the conviction of the interpreter that it is ap- ` 
propriate in the particular circumstances of the case. In other words, re- 
course to many of these principles is discretionary rather than obligatory 
and the interpretation of documents is to some extent an art, not an exact 
science. l 

(6) Any attempt to codify the conditions of the application of those 
principles of interpretation whose appropriateness in any given case de- 
pends on the particular context and on a subjective appreciation of vary- 
ing circumstances would clearly be inadvisable for the reasons given in the 
passage cited in paragraph (1). Accordingly the Commission confined ‘it- 
self to trying to isolate and codify the comparatively few general principles 
which appear to constitute general rules for the interpretation of treaties. 
Admittedly, the task of formulating even these rules is not easy, but the 
Commission considered that there were cogent reasons why it should be 
attempted. First the interpretation of treaties in good faith and accord- 
ing to law is essential if the pacta sunt servanda rule is to have any real 
meaning. Secondly, having regard to doctrinal differences concerning 
methods of interpretation, it seems desirable that the Commission should 
take a clear position in regard to the role of the text in treaty interpreta- 
tion. Thirdly, a number of articles provisionally adopted by the Commis- 
sion contain phrases such as ‘‘unless a contrary intention appears from 
the treaty’’ and the effect of these reservations cannot be properly appreci- 
ated if no indication is given in the draft articles as to whether this in- 
tention must appear on the face of the text or whether it may be estab- 
lished by reference to other evidence. In addition the establishment of 
some measure of agreement in regard to the basic rules of interpretation is 
important not only for the application but also for the drafting of treaties. 

(7) The Commission adopted three articles dealing generally with the 
interpretation of treaties, namely Articles 69-71, the texts of which are set 
out at the head of the present commentary,*** and two further articles 
dealing with treaties which have piurilingual texts (see Articles 72 and 73 

118 See also the formulations of general rules of treaty interpretation by the Institute 


of International Law, Annuaire, Vol. 46 (1956), pp. 364-365, and by Sir Gerald Fitz- 
maurice, British Year Book of International Law, Vol. 33 (1957), pp. 211-212. 


450 THE AMERICAN JOURNAL OF INTERNATIONAL Law  [Vol. 59 


below). Some writers in their exposition of the principles of treaty in- 
- terpretation distinguish between law-making and other treaties.” It is 
true that the character of a treaty may affect the question whether the 
application of a particular prirciple, maxim or method of interpretation 
is suitable in a particular case1* But for the purpose of formulating the 
general rules of interpretation the Commission did not think it necessary 
to make any other distinction between different categories of treaties other 
than that between unilingual and plurilingual treaties.*** 

(8) In examining the above-mentioned general rules the Commission 
considered whether the principle expressed in the maxim Ut res magis 
valeat quam pereat, often referred to as the principle of effective in- 
terpretation, should be formulated as one of tihem? It recognized that 
in certain circumstances recourse to the principle may be appropriate and 
that it has sometimes been invoked by the Court. In the Corfu Channel 
case,” for example, in interpreting a Special Agreement the Court said: 


“It would indeed be incompatible with the generally accepted rules 
of interpretation to admit that a provision of this sort occurring in a 
special agreement should be devoid of purvort or effect.’’ 


And it referred to a previous decision of the Permanent Court to the same 
effect in the free Zones case.** The Commission, however, took the view 
that, in so far as the maxim Ut res magis valeat quam pereat reflects a 
true general rule of interpretation, it is embodied in Article 69, paragraph 
1, which requires that a treaty saall be interpreted in good faith in accord- 
ance with the ordinary meaning to be given te its terms in the context of 
the treaty and in the light of its objects and purposes. When a treaty is 
open to two interpretations one of which does and the other does not enable 
the treaty to have appropriate effects, good faith and the abjects and pur- 
poses of the treaty demand that the former interpretation should be 
adopted. Properly limited and applied, the maxim does not call for an 
‘fextensive’’ or ‘‘liberal’’ interpretation in the sense of an interpretation 
going beyond what is expressed or necessarily to be implied in the terms of 
the treaty." Accordingly, it did not seem to the Commission that there was 
any need to include a separate provision on this point. Moreover, to do 


' 119 For example, C. Rousseau, Principes généraux du droit international public (1944), 
p. 677. i 

120 For example, -the contra proferer.tem principle or the use of travaux préparatoires. 

121 For the special problem of the effect of the subsequent practice of an international 
organization on the interpretation o? its constituent instrument, see par. 14 of the 
present commentary. 

122 See generally C. Rousseau, Principes généraux du droit international public 
(1944), pp. 680-688; V. D. Degan, L’interprétation dəs accords en droit international 
(1963), pp. 103-106; C. De Visscher, op. cit., pp. 84-92. 

123 L.C.J. Reports 1949, p. 24. 

124 P,C.I.J. (1929), Series A, No. 22, p. 13; ef. Acquisition of Polish Nationality, 
P.C.I.J. (1928), Series B, No. 7, pp. 16-17 and The Exchange of Greek and Turkish 
Populations, P.C.I.J. (1925), Series B, No. 10, p. 25. 

125 See C. De Visscher, Problèmes d'interprétation judiciaire en droit international 
public, pp. 87-88; Sir Hersch Lauterpacht, The Development of International Law by 
the International Court (1958), p. 229. : 
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so might encourage attempts to extend the meaning of treaties illegitt- 
mately on the basis of the so-called principle of ‘‘effective interpretation. ’’ 
The Court, which has by no means adopted a narrow view of the extent 
to which it is proper to imply terms in treaties, has nevertheless insisted 
that there are definite limits to the use which may be made of the principle 
Ut res magis valeat for this purpose. In the Interpretation of the Peace 
Treaties Opinion **° it said: 
‘The principle of interpretation expressed in the maxim: Ut res magis 
valeat quam pereat, often referred to as the rule of effectiveness, cannot 
justify the Court in attributing to the provisions for the settlement of 
disputes in the Peace Treaties a meaning which . . . would be contrary 
to their letter and spirit.’’ 
And it emphasized that to adopt an interpretation which ran counter to 
the clear meaning of the terms would not be to interpret but to revise the 
treaty. The draft articles do not therefore contain any separate pro- 
vision regarding the principle of ‘‘effective interpretation.’’ 


ARTICLE 69 


(9) This article is based on the view that the text must be presumed to 
be the authentic expression of the intentions of the parties; and that, in 
consequence, the starting point of interpretation is the elucidation of the 
meaning of the text, not an investigation ab initio into the intentions of 
the parties. The Institute of International Law adopted this—the textual 
——approach to treaty interpretation, despite its first Rapporteur’s ?°’ strong 
advocacy of a more subjective, ‘‘intentions of the parties,’’ approach. The 
objections to giving too large a place to the intentions of the parties as an 
independent basis of interpretation find expression in the proceedings of 
the Institute.17* The textual approach, on the other hand, commends itself 
by the fact that, as one authority 1° has put it, “le texte signé est, sauf 
de rares exceptions, la seule et la plus récente expression de la volonté 
commune des parties.” Moreover, the jurisprudence of the Court contains 
many pronouncements from which it is permissible to conclude that the 
textual approach to treaty interpretation is regarded by it as established 
law.**° In particular, the Court has more than once stressed that it is not 
the function of interpretation to revise treaties or to read into them what 
they do not, expressly or by necessary implication, contain.*** 

126 I.C.J. Reports 1950, p. 229. 

127 Sir Hersch Lauterpacht. At the final discussion of the subject in 1956 Sir Herseh 
Lauterpacht, having been elected to the Court, was replaced by Sir Gerald Fitzmaurice 
who, in common with the majority of the members, favoured the textual approach. 

128 See in particular Sir E. Beckett, Annuaire, Vol. 43, Tome 1 (1950), pp. 435-444; 
Max Huber, Annuaire, Vol. 44, Tome 1 (1952), pp. 198-202; and the deliberations in 
Annuaire, tbid., Tome 2, pp. 369-382. 

129 Max Huber, Annuaire de l'Institut de droit international, Vol. 44, Tome 1 (1952), 

. 199. 

i 130 See examples in V. D. Degan, L’interprétation des accords en droit international 
(1963), pp. 79-83; and Fitzmaurice in British Year Book o2 International Law, Vol. 
28 (1951), pp. 10-11 and Vol. 33 (1957), pp. 212-214. 


131 For example, in the United States Nationals in Morocco Case, I.C.J. Reports 1952, 
pp. 196 and 199. A 
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(10) Paragraph 1 contains four separate principles. .The first—in- 
terpretation in good faith—flows directly from the rule pacta sunt servanda. 
The second principle is the very essence of the textual approach: the 
parties are to be presumed to have that intention which appears from the 
ordinary meaning of the terms used by them. The third principle is one 
both of common sense and good faith: the ordinary meaning of a term 
is not to be determined in the abstract but in the context of the treaty and 
in the light of its objects and purposes. These principles have repeatedly 
been affirmed by the Court.48*? The present Court in its Opinion on the 
Competence of the General Assembly regarding admission to the United 
Nations said: 1% 


The Court considers it necessary to say that the first duty of a 
tribunal which is called upon to interpret aud apply the provisions of a 
treaty, 1s to endeavour to give effect to them in their natural and 
ordinary meaning in the context in which they occur. If the relevant 
words in their natural and ordinary meaning make sense in their 
context, that is an end of the matter.”’ 


And the Permanent Court in an early Opinion *** stressed that the context 
is not merely the article or section of the treaty in which the term occurs, 
but the treaty as a whole: 


‘*In considering the question before the Court upon the language of 
the Treaty, it is obvious that the Treaty must be read as a whole, and 
that its meaning is not to be determined merely upon particular 
phrases which, if detached from the context, may be interpreted in 
more than one sense.”’ 


Again the Court has more than once had recourse to the statement of the 
objects and purposes of the treaty in the preamble in order to interpret 
a particular provision.7*5 

(11) The fourth principle is the application to treaties of the ‘‘inter- 
temporal” law which, in the words of M. Huber in the Island of Palmas 
arbitration, requires that: 


ít 
* > 


. aà juridical fact must be appreciated in the lizht of the law 
contemporary with it, and not of the law m force at the time when a 
dispute in regard to it arises or falls to be settled.’’ 188 


Instances of the application of this principle to treaties are to be found 
in the Grisbadarna *** and in the North Atlantic Coast Fisheries #8 arbi- 
trations. In the former the land boundary between Norway and Sweden 
had been established by treaty in the seventeenth century. Disputes hav- 


132 See instances cited in Y. D. Degan, L'interprétation des accords en droit interna- 
tional (1963), pp. 96-98; and in British Year Book of International Law, Vol. 28 
(1951), pp. 10-11 and 18, 133 I.C.J. Reports 1950, p. 8. 

184 Competence of the ILO to Regulate Agricultural Labour, P.C.I.J. (1922), Series 
B, Nos. 2 and 3, p. 23; and see Lord McNair, Law of Treaties (19615, pp. 381-382. 

135 For example, United States Nationals in Morocec Case, I.C.J. Reports 1952, pp. 
183-184 and pp. 197-198. 

136 Reports of International Arbitral Awards, Vol. II, p. 845. 

187 Ibid., Vol. XI, pp. 159-160. English translation in J. B. Scott, The Hague 
Court Reports (1916), p. 129. 133 Ibid., Vol. XI, p. 195. 
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ing arisen in the present century concerning certain fisheries, it became 
necessary to delimit the course of the boundary seaward to the limit of 
territorial waters. The Tribunal rejected the median-line and thalweg 
principles for delimiting the maritime boundary on the ground that these 
principles had not been recognized in the international law of the seven- 
teenth century. Instead, it adopted a line perpendicular to the general 
direction of the land as being more in accord with the ‘‘notions of law 
prevalent at that time.’’ Similarly in the North Atlantic Coast Fisheries 
arbitration the Treaty of Ghent of 1818 had excluded United States na- 
tionals from fishing in Canadian ‘‘bays,’’ and thereafter disputes arose as 
to what exactly was the extent of the waters covered by the word ‘‘bays.’’ 
The Tribunal, in interpreting the language of the 1818 Treaty, excluded 
from its consideration the so-called ten-mile rule for bays ° which had 
not made its appearance in International practice until twenty-one years 
after the conclusion of the treaty..** Again when called upon to construe 
the expression ‘‘any dispute’’ in treaties of 1787 and 1836 in the Rights 
of Nationals of the USA im Morocco case, the International Court said: 
‘“. . . it is necessary to take into account the meaning of the word ‘dis- 
pute’ at the times when the two treaties were coneluded.’’ Accordingly, 
paragraph 1(b) provides that the meaning to be given to the terms of a 
treaty is to be appreciated in the light of the general rules of international 
law in force at the time of the conclusion of the treaty. Some members 
of the Commission, while accepting that the initial meaning of the terms 
of a treaty is governed by the law in force at the time of its conclusion, 
considered that the interpretation of the treaty may be affected by changes 
in the general rules of international law; and they would have preferred 
to omit the words ‘‘in force at the time of its conclusion.’ The majority, 
however, considered that the effect of changes in the law upon a treaty is 
rather a question of the application of the new law to the treaty—a ques- 
tion of the modification of the rule laid down in the treaty by a later legal 
rule rather than one of the interpretation of the terms. They recognized 
that the ‘‘scope’’ of a term may sometimes be altered by a change in the 
law. For example, if it appears from a treaty that the parties have used 
terms such as ‘‘bay’’ or ‘‘piracy’’ intending them to have whatever mean- 
ing they may be given in general international law, a change in the law will 
affect the scope of the terms. But the majority considered that whether 
a change in the law will have this effect depends on the initial intention 
of the parties In using the terms and that the effect of the change in the 
law should be regarded as a matter of the application of the law rather 
than of a rule of interpretation. They preferred in the present article 
to confine the statement of the rules of interpretation to those dealing 

139 (í So-called’? because in the Anglo-Norwegian Fisheries case the International 
Court rejected the pretensions of this ‘‘rule’’ to be a customary rule of international 
law; I.C.J. Reports 1951, p. 131. 

140 Cf. the Abu Dhabi Arbitration (International Law Reports, 1951, p. 144), where 
Lord Asquith, as arbitrator, refused to interpret an oil concession granted in 1938 by 


reference to the continental shelf doctrine which only made its appearanee in interna- 
tional law a few years later. 141 I.C.J. Reports 1952, p. 189. 
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with the establishment of the initial meaning of the terms. They felt that 
fhe question of the impact of a change in the general rules of international 
fw upon a treaty is sufficiently covered by Article 68, paragraph 3, which 
ceals with the modification of treaties by the emergence of new rules of 
roternational law. 

(12) Paragraph 2 seeks to define what is comprised in the ‘‘context 
cf the treaty as a whole’’ for the purposes of interpretation. This is im- 
portant not only for the general application of the rules cf interpretation 
Fut also, as pointed out above, for indicating the scope of the term ‘‘unless 
Æ appears from the treaty’ which is found, in one form or another, quite 
trequently in these draft articles. That the preamble forms part of a 
treaty for purposes of interpretation is too well settled to require com- 
ment; and this would seem also to be the case with documents which 
cre sp2cifically made annexes to the treaty.142 More difficult is the ques- 
ton how far other documents connected with the treaty are to be re- 
cardec as forming part of the ‘‘context of the treaty’’ for the purposes 
cf interpretation. Paragraph 2 proposes that documents which should be 
co regarded are agreements and instruments related to the treaty and. 
reached or drawn up in connexion with its conclusion. This is not to 
suggest that these documents are necessarily to be considered as an integral 
part of the treaty. Whether they are an actual part of the treaty depends 
cn the intention of the parties in each case.1*? What is proposed in para- 
graph 2 is that, for purposes of interpreting tke treaty, these categories 
cf documents should not be treated as mere evidence to which recourse 
may be had for the purpose of resolving an ambiguity or obscurity but 
es part of the context for the purpose of arriving at the ordinary meaning 
cf the terms of the treaty. 

(18) Paragraph 8 specifies as further authentic elements of interpre- 
tation: (a) agreements between the parties regarding the interpretation 
cf the treaty, and (b) any subsequent practice in the application of the 
treaty which clearly established the understanding of all the parties re- 
garding its interpretation. As to agreements, a question of fact may 
sometimes arise as to whether an understanding reached during the ne- 
eotiations concerning the meaning of a provision is or is not intended to 
constitute an agreed basis for its interpretation.‘** But it is well settled 
that when an agreement as to the interpretation of a provision. is estab- 
lished as having been reached before or at the time of the conclusion of 
the treaty, it is to be regarded as forming part of the treaty. Thus, in the 
Ambatielos case 145 the Court said: ‘f. . . the provisions of the Declaration 
¿re in the nature of an interpretation clause, and, as such, should be re- 
garded as an integral part of the Treaty. ...’’ Similarly, an agreement 
zs to the interpretation of a provision reached after the conclusion of the 


142 See C. Rousseau, Principes généraux du droit international public (1944), pp. 
717-716. 

148 Ambatielos Case (Preliminary Objection), I.C.J. Reports 1952, pp. 43 and 75. 

144 Cy. the Conditions of Admission to Membership case, I.C.J. Reports 1948, p. 63. 

145 (Preliminary Objection), LC.J. Reports 1952, p. 44. 
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treaty represents an authentic interpretation by the parties which must 
be read into the treaty for purposes of its interpretation. As to subse- 
quent practice in the application of the treaty, its importance as an ele- 
ment of interpretation is obvious; 148 for it constitutes objective evidence 
of the understanding of the parties as to the meaning of the treaty. 
Recourse to it as a means of interpretation is well established in the juris- 
prudence of international tribunals.*** In its opinion on the Competence 
of the 1.0.0.1 the Permanent Court said: 


“If there were any ambiguity, the Court might, for the purpose of 
arriving at the true meaning, consider the action which has been taken 
under the Treaty.’’ 


At the same time, the Court +° referred to subsequent practice in confirma- 
tion of the meaning which it had deduced from the text and which it con- 
sidered to be unambiguous. Similarly, in the Corfu Channel case, the 
International Court said: 


‘The subsequent attitude of the Parties shows that it has not been 
their intention, by entering into the Special Agreement, to preclude 
the Court from fixing the amount of the compensation.’’ 


The value of subsequent practice varies according as it shows the common 
understanding of the parties as to the meaning of the terms. The practice 
of an individual state may, it is true, have special relevance when it relates 
to the performance of an obligation which particularly concerns that state. 
Thus in the Status of South West Africa Opinion * the Court said: 


‘* Interpretations placed upon legal instruments by the parties to them, 
though not conclusive as to their meaning, have considerable probative 
value when they contain recognition by a party of its own obligations 
under an instrument.’’ 


But, in general, the practice of an individual party or of only some parties 
as an element of interpretation is on a quite different plane from a con- 
cordant practice embracing all the parties and showing their common 
understanding of the meaning of the treaty. Subsequent practice of the 
latter kind evidences the agreement of the parties as to the interpretation 


148 See Lord McNair, Law of Treaties (1961), Ch. 24; C. De Visscher, Problèmes 
d'interprétation. judiciaire en droit international publie (1963), pp. 121-127. 

147 See Sir Gerald Fitzmaurice, British Year Book of International Law, Vol. 33 (1957), 
p. 223. In the Russian Indemnity case the Permanent Court of Arbitration said: 
tt... Vexécution des engagements est, entre Etats, comme entre particuliers, le plus 
sir commentaire du sens de ces engagements.’’ Reports of International Arbitral 
Awards, Vol. XT, p. 433. (‘‘. .. the fulfilment of engagements between States, as 
between individuals, is the surest commentary on the effectiveness of those engage- 
ments.’’ English translation from J. B. Scott, The Hague Court Reports (1916), 
p. 302). 

148 See examples in Lord McNair, Law of Treaties (1961), Ch. 24; C. De Visscher, 
op. cit, pp. 121-127 and V. D. Degan, L'interprétation des accords en droit inter- 
national (1963), pp. 130-132. 

149 P.C.I.J. (1922), Series B, No. 2, p. 39; see also Interpretation of the Treaty of 
Lausanne, P.C.LJ. (1925), Series B, No. 2, p. 24; the Brazilian Loans case, P.C.I.J. 
(1929), Series A, Nos, 20-21, p. 119. 150 Ibid., pp. 40-41. 

151 L.C.J. Reports 1949, p. 25. 152 E.C.J. Reports 1950, pp. 135-136. 
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of the treaty and is analogous to an interpretative agreement. For this 
reason the Commission considered that subsequent practice establishing the 
common understanding of all the parties regarding the interpretation of 
a treaty should be included in paragraph 3 as an authentic means of in- 
terpretation alongside interpretative agreements. The practice of indi- 
vidual states in the application of a treaty, on the other hand, may be 
taken into account only as one of the ‘‘further’’ means cf interpretation 
mentianed in Article 70. 

(14) In examining the question of subsequent practice the Commission 
noted that certain of the cases in which the Court had had recourse ‘to this 
means of interpretation have concerned the interpretation of the consti- 
tutions of international organizations,‘®** as for example in its recent 
Opinion on Certain Expenses of the United Nations, + where it made large 
use of the subsequent practice of organs of the United Nations as a basis 
for its findings on a number of points. The problem of the effect of the 
practice of organs of an international organization upon the interpretation 
of its constituent instrument raises the question how far individual Member 
States are bound by the practice. Although the practice of the organ as 
such may be consistent, it may have been opposed by individual Members 
or by a group of Members which have been outvoted.4** This special prob- 
lem appears to relate to the law of international organizations rather than 
to the general law of treaties, and the Commission did not consider that 
it would be appropriate to deal with it in the present articles. 


ARTICLE 70 


(15) The International Court, and the Permanent Court before it, have 
frequently stated that where the ordinary meaning of the words is clear and 
makes sense in the context, there is no occasion to have recourse to other 
means of interpretation. Many of these statements relate to the use of 
travaux préparatowres. The passage from the Court’s Opinion on the 
Competence of the General Assembly regarding Admission to the Umted 
Nations cited in paragraph 10 above is one example, and another is its 
earlier Opinion on Admission of a State to the United Nations: 158 


‘The Court considers that the text is sufficiently clear; consequently 
it does not feel that it should deviate from the consistent practice of 
the Permanent Court of International Justice, according to which 
there is no occasion to resort to preparatory work if the text of a 
convention is sufficiently clear in itself.’’ 


Similarly, the Court had refused to apply the maxim Ut res magis valeat 
and the principle favouring restrictive interpretation when to do so would 


153 For example, The Competences of the I.L.O. Opinions, P.C.I.J. (1922), Series B, 
Nos. 2 and 3, pp. 38-40; Competence of the General Assembly regarding Admission, 
© I.C.J. Reports 1950, p. 9; Composition o? the Maritime Safety Committee of IMCO, 
I.C.J. Reports 1960, pp. 167 et sea. 154 I.C.J. Reports 1962, pp. 157 et seq. 

155 This question is examined in the separate opinicn of Judge Spender in the Ex- 
penses case (at pp. 187 et seq.); and also, although less directly, by Judge Fitzmaurice 
(pp. 201 et seq.). 156 I.C.J. Reports 1948, p. 63. 


1965] OFFICIAL DOCUMENTS 457 


run counter to a clear meaning.” The Commission accordingly considered 
whether it should limit recourse to means of interpretation outside those 
mentioned in Article 69 to cases where interpretation of the treaty in ac- 
cordance with Article 69 gives either no clear meaning or a meaning which 
is wholly unreasonable. As already indicated, the Commission’s approach 
to treaty interpretation was on the basis that the text of the treaty must 
be presumed to be the authentic expression of the intentions of the parties, 
and that the elucidation of the meaning of the text rather than an investi- 
gation ab initio of the supposed intentions of the parties constitutes the 
object of interpretation. It formulated Article 69 on that basis, making 
the ordinary meaning of the terms, the context of the treaty, its objects 
and purposes, and the general rules of international law, together with 
authentic interpretations by the parties, the primary criteria for interpret- 
ing a treaty. Nevertheless, it felt that it would be unrealistic and inap- 
propriate to lay down in the draft articles that no recourse whatever 
may be had to extensive means of interpretation, such as travaux prépara- 
toires, until after the application of the rules contained in Article 69 has 
disclosed no clear or reasonable meaning. In practice, international tri- 
bunals, as well as states and international organizations, have recourse to 
subsidiary means of interpretation, more especially travaux préparatoires, 
for the purpose of verifying or confirming the meaning that appears to 
result from an interpretation of the treaty in accordance with Article 69. 
The Court itself has on numerous occasions referred to the travaux 
préparatoires for the purpose of confirming its conclusions as to the ‘‘ordi- 
nary” meaning of the text. For example, in its opinion on the Interpre- 
tation of the Convention of 1919 concerning the Work of Women by 
Night +585 the Permanent Court said: 


“The preparatory work thus confirms the conclusion reached on a 
study of the text of the Convention that there is no good reason for 
interpreting article 3 otherwise than in accordance with the natural 
meaning of the words.”’ 

(16) Accordingly, the Commission decided to specify in Article 70 
that recourse to further means of interpretation, including preparatory 
work, is permissible for the purpose of verifying or confirming the mean- 
ing resulting from the application of Article 69 and for the purpose of 
determining the meaning when the interpretation according to Article 69: 


(a) Leaves the meaning ambiguous or obscure; or 
(b) Leeds to a result which is manifestly absurd or unreasonable. 


The word ‘‘further’’ emphasizes that Article 70 does not provide for 
alternative, autonomous means of interpretation but only for means to 
supplement an interpretation governed by the principles contained in 
Article 69. Sub-paragraph (a) admits the use of these means for the 
purpose of determining the meaning in cases where there is no clear 
157 For example, The Interpretation of the Peace Treaties (second phase), 1.0.J. 
Reports 1950, p. 229; the Wimbledon, P.C.L.J. (1923), Series A, No. 1, pp. 24-25. 


158 P.C.I.J. (1932), Series A/B, No. 50, p. 380; ef. the Serbian and Brazilian Loans 
eases, P.C.I.J. (1929), Series A, Nos. 20-21, p. 30. 
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meaning. Sub-paragraph (b) does the same ix cases where interpretation 
azcording to Article 69 gives a meaning which is ‘‘manifastly absurd or 
unreasonable in the light of the objects and purposes of the treaty.” 
The Court has recognized * this exception to the rule that the ordinary 
meaning of the terms must prevail. On the other hand, the comparative 
rarity of the cases in which it has done so and the language which it used 
in the most recent instance—the South-West Africa Cases—suggest that it 
regards this exception as limited to cases where the absurd or unreasonable 
caaracter of the ‘‘ordinary’’ meaning is manifest. In the South-West 
Africa Cases,© dealing with the contention that today there is no such 
thing as ‘‘‘another Member of the League’’ for the purposes of the South 
West Africa Mandate, the Court said: 


‘‘This contention is claimed to be based upon the natural and ordi- 
nary meaning of the words employed in the provision. But this rule 
of interpretation is not an absolute one. Where such a method of 
interpretation results in a meaning incompatible with the spirit, the 
purpose and context of tke clause or instrument in which the words 
are contained, no reliance can be validly placed on it.” 


The Commission considered that the exception must be strictly limited, if 
it is nct to weaken unduly the authority of tke ordinary meaning of the 
terms. Sub-paragraph (b) is accordingly confined to cases where interpre- 
tation under Article 69 gives a result which is manifestly absurd or un- 
reasonable in the light of the cbjects and purposes of the treaty. 

(17) The Commission did not think that anything would be gained by 
trying to define travaux préparatoires; indeed, to do so might only lead to 
the possible exclusion of relevent evidence.** It also considered whether, 
im regard to multilateral treaties, the article should authorize the use of 
travauss préparatoires only as between states which took part in the ne- 
gotiations or, alternatively, only if they have been published. In the 
kwer Oder Commission Case the Permanent Court excluded from its con- 
sideration the travaux préparatoires of certain provisions of the Treaty of 
Versailles on the ground that three of the states before the Court had not 
participated in the conference which prepared the Treaty of Versailles; 
and in making this ruling it expressly refused to differentiate between 
published and unpublished documents. The Commission doubted, how- 
ever, whether this ruling reflects the actual practice regarding the use of 
travaus préparatoires in the case of multilateral treaties that are open to 
azcession by states which did not attend the conference at which they were 
drawn up.!®°? Moreover, the principle behind the ruling dic not seem to be 
so compelling as might appear from the language of the Court in that 
ease. A state acceding to a treaty in the drafting of which it did not 
participate is perfectly entitled to request to see the travaux préparatoires, 


159 For example, Polish Postal Se-vice in Danzig, P.S.I.J. (1925), Series B, No. 11, 
p. 39; Competence of the General Assembly regarding Admission to the United Nations, 
I.C.J. Reports 1950, p. 8. 

160 I.C.J. Reports 1962, pp. 335-326. - 161 P.C.I.J. (1929), Series A, No. 23. 

162 See S. Rosenne, ‘‘ Travaux préparatoires,’? Tnfernational and Comparative Law 
Quarterly, Vol. 12 (1963), pp. 1878-1383. 
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if it wishes, before acceding. Nor did the rule seem likely to be practically 
convenient, having regard to the many important multilateral treaties open 
generally to accession. These considerations apply to unpublished, but 
accessible, travaux préparatoires as well as to published ones; and in the 
case of bilateral treaties or ‘‘closed’’ treaties between small groups of states, 
unpublished travaux préparatoires will usually be in the hands of all the 
parties. Accordingly, the Commission concluded that it should not in- 
clude any special provision in the article regarding the use of travaux 
préparatoires in the case of multilateral treaties. 


ARTICLE 71 


Article 71 admits as an exception to the ordinary meaning rule laid 
down in Article 69 cases where it is established conclusively that the parties 
employed a particular term. Some members doubted the need to in- 
clude a special provision on this point, although they recognized that 
parties to a treaty not infrequently employ a term with a technical or 
other special meaning. They pointed out that technical or special use of 
the term normally appears from the context and the technical or special 
meaning becomes, as it were, the ordinary meaning in the particular 
context. Other members, while not disputing that the technical or special 
meaning of the term may often appear from the context, considered that 
there was a certain utility in laying down a specific rule on the point, 
if only to emphasize that the burden of proof lies'on the party invoking 
the special meaning of the term, and the strictness of the proof required. 
They pointed out that the exception had been referred to more than once 
by the Court. In the Legal Status of Eastern Greenland case, for ex- 
ample, the Permanent Court had said: | 


‘The geographical meaning of the word ‘Greenland’, i.e. the name 
which is habitually used in the maps to denominate the whole island, 
must be regarded as the ordinary meaning of the word. If it is 
alleged by one of the Parties that some unusual or exceptional meaning 
is to be attributed to it, it lies on that Party to establish its conten- 
tion.’’ 1683 


And the presezit Court in its Admission to the U.N. Opinion both recog- 
nized the rule and the strictness of the proof required: 


“To warrant an interpretation other than that which ensues from 
the natural meaning of the words, a decisive reason would be re- 
quired which has not been established.’’ 184 


The present article thus reflects the position taken by the Court on this 
point. 
ARTICLE 72 
Treaties drawn up in two or more languages 


1. When the text of a treaty has been authenticated in accordance 
with the provisions of Article 7 in two or more languages, the text is 


1863 P,C.I.J. (1983), Series A/B, No. 53, p. 49. 
184 7.0.3. Reports 1947-1948, p. 63. 
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authoritative in each language, except in so far as a different rule may 
be agreed upon by the parties. 

2. A version drawn up in a language other than one of those in which 
the text of the treaty was authenticated shall also be authoritative and 
be considered as an authentic text if: 

(a) The parties so agree; or 
(b) The established rules of an international organization so provide. 


ARTICLE 73 
Interpretation of treaties having two or more texts 


_1. The different authentic texts of a treaty are equally authoritative 
in each language, unless the treaty itself provides that, in the event of 
divergence, a particular text shall prevail. 

2. The terms of a treaty are presumed to have the same meaning in 
each text. Except in the case referred to in paragraph 1, when a com- 
parison between two or more authentic texts discloses a difference in the 
expression of a term and any resulting ambiguity or obscurity is not 
removed by the application of Articles 69-72, a meaning which so far 
as possible reconciles the different texts shall be adopted. 


Commentary 


(1) The phenomenon of treaties drawn up in two or more Janguages has 
become increasingly familiar since 1919 and, with the advent of the United 
Nations, general multilateral treaties drawn up, or finally expressed, in 
five different languages have become not uncommon. When a treaty is 
plurilingual, there may or may not be a difference in the status of the 
different language versions for the purposes of interpretation. Each of 
the versions may have the status of an authentic text of the treaty; or 
one or more of them may be merely an ‘‘official text,’’ that is, a text which 
has bean signed by the negotiating states but not accepted as authori- 
tative; 76 or one or more of them may be merely an ‘‘official translation,’’ 
that is, a translation prepared by the parties or an individual government 
or by an organ of an international organization. Whenever there are 
two or more texts a question may arise either as to what is the effect of a 
plurality of authentic texts on the interpretation of the treaty, or as to 
what recourse may be had to an official text or translation as an aid to 
the interpretation of the authentic text or texts of the treaty.2% 


185 The Commission requested the Secretariat to furnish further information regarding 
the practice of the United Nations in drawing up the texts of multilingual instruments. 

166 For example, the Italian text of the Treaty of Peace with Italy is ‘‘ official,’’ but 
not ‘‘authentic,’’ since Art. 90 designates only the French, English, ard Russian texts as 
authentic. 

167 See generally the valuable study by J. Hardy, ‘The Interpretation of Plurilingual 
Treaties by International Courts and Tribunals,’’ British Year Boox of International 
Law, Vol. 37 (1961), pp. 72-155. 
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ARTICLE 72 


(2) The first need clearly is to establish which of the different language 
versions are to be regarded as authentic texts and it is this point with 
which Article 72 deals. Today the majority of more formal treaties con- 
tain an express provision determining the status of the different language 
versions. Jf there is no such provision, it seems to be generally accepted 
that each of the versions in which the text of the treaty was ‘‘drawn up”’ 
is to be considered authentic, and therefore authoritative for purposes of 
interpretation.1** In other words, the general rule is the equality of the 
languages and the equal authenticity of the texts in the absence of any 
provision to the contrary. In formulating this general rule paragraph 1 
refers to languages in which the text of the treaty has been ‘‘authenti- 
cated’? rather than ‘‘drawn up’’ or ‘‘adopted.’’ This is to take account 
of Article 7 of the present articles in which the Commission recognized 
‘authentication of the text” as a distinct procedural step in the conclusion 
of a treaty even although, in the case of authentication by signature, the 
act of authentication may also have other functions.1© 

(3) The proviso ‘‘except in so far as a different rule may be agreed 
upon by the parties’’ is necessary for two reasons. First, treaties some- 
times provide expressly that only certain texts are to be authoritative, as 
in the case of the Peace Treaties concluded after the Second World War 
which make the French, English and Russian texts authentic while leaving 
the Italian, Bulgarian, Hungarian ete. texts merely ‘‘official.’’?+7° Jn- 
deed, cases have been known where one text has been made authentic 
between some parties and a different text between others.1™ Secondly, 
a plurilingual treaty may provide that in the event of divergence between 
the texts a specified text is to prevail. Indeed, it is not uncommon for 
a treaty between two states, becauss the language of one is not well under- 
stood by the other or because neither state wishes to recognize the su- 
premacy of the other’s language, to agree upon a text in a third language 
and designate it as the authoritative text in case of divergence. <A recent 
example is the Treaty of Friendship concluded between Japan and Ethiopia 
in 1957 +72 in Japanese, Amharic and French, Article 6 cf which makes the 
French text authentic en cas de diwergence d’interprétation. A some- 
what special case was the Peace Treaties of St. Germain, Neuilly and 
Trianon which were drawn up in French, English and Italian, and which 
provided that in case of divergence the French text should prevail, ex- 
cept with regard to Parts I and XII, containing respectively the Covenant 
of the League of Nations and the articles concerning the International 
Labour Organisation. 

168 Lord McNair, Law of Treaties (1961), p. 61; L. Ehrlich, ‘'Ti*interprétation des 
traités,’’ Recueil des Cours de 1’Académie de droit international, Vol. 24 (1928), Vol. 
IV, p. 98. 169 See the commentary to Art. 7. 

170 See the Peace Treaties with Italy (Art. 90), Bulgaria (Art. 38), Hungary (Art. 
42), Romania (Art. 40) and Finland (Art. 86). 

171 Treaty of Brest-Litovsk of 1918 (Art. 10). 


172 United Nations, Treaty Series, Vol. 325, p. 91; see other examples mentioned 
by J. Hardy, op. cit., pp. 126-128. 
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(4) Paragraph 2 covers the case of a version of the treaty which is not 
“authenticated” as a text in th= sense of Article 7, but which is neverthe- 
less prescribed by the treaty or accepted by zhe parties as authentic. for 
purposes of interpretation. For example, a boundary treaty of 1897 be- 
tween Great Britain and Ethiopia was drawn up in English and Amharic 
and it was stated that both texts were to be considered authentic, but 
a French translation was annexed to the treazy which was to be authori- 
tative in the event of a dispute. Paragraph 2 also provides for the possi- 
bility that, when a treaty is concluded within an organization, the estab- 
lished rules of the organization may prescribe that texts shall be prepared 
in other official languages of the organization and be considered au- 
thentic.*”* 


ARTICLE 73 


(5) The plurality of the autkentic texts of a treaty is always a material 
factor in its interpretation, since both or all the texts authoritatively state 
the terms of the agreement tetween the parties. But it needs to be 
stressed that in law there is only one treaty—-one set of terms accepted 
by the parties and one common intention with respect to those terms— 
even when two authentic texts appear to diverge. In practice, the ex- 
istence of authentic texts in two or more languages sometimes complicates 
and sometimes facilitates the Interpretation of a treaty. Few plurilingual 
treaties containing more than >ne or two articles are without some dis- 
crepancy between the texts. The different genius of the languages, the 
absence of a complete consensus ad idem, lack of sufficient time to co- 
ordinate the texts or unskilful crafting may result in minor or even major 
discrepancies in the meaning of the texts. In that event the plurality 
of the texts may be a serious additional source of ambiguity or obscurity 
in the terms of the treaty. On the other hand, when the meaning of 
terms is ambiguous or obscure in one languéege but it is clear and con- 
vineing as to the intentions oz the parties in another, the plurilingual 
character of the treaty facilitates interpretation of the text the meaning 
of which is doubtful. 

(6) The existence of more than one authentic text clearly introduces a 
new element—comparison of the texts—into the interpretation of the treaty. 
But it does not involve a different system of interpretation. Plurilingual 
in expression, the treaty remairs a single treaty with a single set of terms 
the interpretation of which is governed by the same rules as unilingual 
treaties, that is, by the rules set out in Articles 69-71. The unity of the 
treaty and of each of its term3 is of fundamental importance in the in- 
terpretation of plurilingual treaties and it is safeguarded by combining 


173 The treaty actually said ‘‘official,’’ but it seems clear that in this instance by 
“¢ official’? was meant ‘‘authentie’’; Hertslet, The Map of Africa by Treaty (8rd ed.), 
Vol. 2, pp. 424-427; ef. the Convention for the Unification of Certain Rules concerning 
Collisions in Inland Navigation, Hudson, Internationa] Legislation, Yol. 5, pp. 819-822. 

174 Sse Summary of the Practice of the Secretary-Geueral as Depositary of Multi- 
lateral Treaties (ST/LEG/7), p. 8. . 
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with the principle of the equal authority of authentic texts the presump- 
tion that the terms are intended to have the same meaning in each text. 
This presumption requires that every effort should be made to find a 
common meaning for the texts before preferring one to another. A term 
of the treaty may be ambiguous or obseure because it is so in all the 
authentic texts, or because it is so in one text only but it is not certain 
whether there is a difference between the texts, or because on their face 
the authentic texts seem not to have exactly the same meaning. But 
whether the ambiguity or obscurity is inherent in all the texts, or arises 
from the plurilingual form of the treaty, the first rule for the interpreter 
is to look for the meaning intended by the parties to be attached to the 
term by applying the standard rules for the interpretation of treaties. 
The plurilingual form of the treaty does not justify the mterpreter in 
simply preferring one text to another and discarding the normal means 
of resolving an ambiguity or obscurity on the basis of the objects and 
purposes of the treaty, travaux préparatoires, the surrounding circum- 
stances, subsequent practice, ete. On the contrary, the equality of the 
texts requires that every reasonable effort should first be made to reconcile 
the texts and to ascertain the intention of the parties by recourse to the 
normal means of interpretation.?”® 

(7) Paragraph 1 of Article 73 accordingly states that the different 
authentic texts of a treaty are equally authoritative in each language ex- 
cept when the parties themselves expressly provide that in the case of 
divergence a particular text is to prevail. Provisions of this kind are 
quite common and some examples of treaties which give decisive authority 
to a particular text in case of a divergence have already been mentioned 
in paragraph (3) of this commentary.17* The application of these pro- 
visions may raise a difficult problem as to the exact point in the interpreta- 
tion process at which the provision should be put into operation. Should 
the ‘‘master’’ text be applied automatically as soon as the slightest differ- 
ence appears in the wording of the texts? Or should recourse first. be had 
to all, or at any rate some, of the normal means of interpretation in an 
‘attempt to reconcile the texts before concluding that there is a case of 
‘‘divergence’’? The jurisprudence of international tribunals throws a 
somewhat uncertain light on the solution of this problem.177 Sometimes 
the tribunal has simply applied the ‘‘master’’ text at once without going 
into the question whether there was an actual divergence between the 
authentic texts, as indeed the Permanent Court appears to have done in the 
ease concerning the interpretation of the Treaty of Neuilly.*7? Some- 
times the tribunal has made some comparison at least of the different texts 


175 See J. Hardy, op. cit., pp. 91-111, for some of the relevant jurisprudence of 
international tribunals. 

178A few treaties, while not designating a particular text as having decisive 
authority, prescribe a method of interpretation which is to prevail in ease of di- 
vergence. 

177 For the eases see J. Hardy, op. cit., pp. 128-136. 

178 P.C.I.J. (1924), Series A, No. 3. 
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in an attempt to ascertain the intention of the parties.”® This was also 
the method adopted by the Supreme Court of Poland in the case of the 
Archdukes of the Habsburg-Lorruine House v. The Polish State Treasury 1° 
and this method is regarded as correct in one recent textbook.1*1 The 
question is essentially one of the intention of the parties in inserting the 
provision in the treaty, and the Commission doubted whether it would be 
appropriate for it to try and resolve the problem in a formulation of the 
general rules of interpretation. Accordingly, it seemed to the Commission 
sufficient in paragraph 1 to make a general reservation of cases where the 
treaty contains this type of provision. 

(8) Paragraph 2 provides, first, that the terms of a treaty are presumed 
3 have the same meaning in eacao text. Then it provides that—apart from 
eases where the parties have egreed upon the priority of a particular 
wxt—in the event of a divergence between authentic texts a meaning 
which so far as possible reconeiles the different texts shall be adopted. 
These provisions give effect to zhe principle of the equality of texts. In 
she Meavrommatis Palestine Concessions ease,” the Permanent Court was 
thought by some jurists to lay Cown a general rule of restrictive interpre- 
sation in cases of divergence between authentic texts when it said: 


gs 
. 


. . where two versions possessing equal authority exist one of 
which appears to have a wider bearing than the other, it [the Court] 
is bound to adopt the more Hmited interpretation which can be made to 
harmonise with both versions and which, as far as it goes, is doubtless 
in accordance with the ccmmon intention of the Parties. In the 
present case this conclusion is indicated with especial force because 
the question concerns an instrument laying down the obligations of 
Great Britain in her capacity as Mandatory for Palestine and because 
the original draft of this instrument was probably made in English.” 


But, as has been pointed out Sy a recent writer,“* the Court does not 
necessarily appear to have intended by the first sentence of this passage 
to lay down as a general rule that the more limited interpretation which 
zan be made to harmonize with both texts is the one which must always 
be adopted. Restrictive interpretation was appropriate in that case. But 
the question whether in case of ambiguity a restrictive interpretation 
cught to be adopted is a more general one the answer to which hinges on 
the nature of the treaty and the particular context in which the ambiguous 
ferm occurs, as has been explained in the commentary to Article 71. The 
mere fact that the ambiguity arises from a difference of expression in a 
plurilingual treaty does not alter the principles by which the presumption 
should or- should not be made in favour of a restrictive interpretation. 


179 For example, De Paoli v. Bulgarian State, Tribunaux arbitraux mixtes, Recueil des 
téeisions, Vol. 6, p. 456. 

180 Annual Digest of International Law Cases, 1923-1930, Case No. 235. 

181 Lord McNair, Law of Treaties (1961), p. 435. 

182 P.C.I.J. (1924), Series A, No. 5, p. 19. 

183 J, Hardy, op. cit., pp. 76-81, where there is a thorough examination of this prece- 
dent. 
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Accordingly, while the Mavrommatis case ** gives strong support to the 
principle of conciliating—t.e., harmonizing—the texts, it is not thought to 
eall for a general rule of laying down a presumption in favour of re- 
strictive interpretation in the case of an ambiguity in plurilingual texts,?® 

(9) The Commission considered whether there were any further prin- 
ciples which it might be appropriate to codify as general rules for the 
interpretation of plurilingual treaties. For example, it examined whether 
it should be specified that there is a legal presumption in favour of the 
text with a clear meaning. It felt, however, that to state this as a general 
rule might be going too far, since much might depend on the circumstances 
of each case and the evidence of the intention of the parties. Nor did 
it think that it would be appropriate to formulate any general rule re- 
garding recourse to non-authentic versions, though these are sometimes 
referred to for such light as they may throw on the matter. 


CHAPTER IIT 


SPECIAL MISSIONS 
A. INTRODUCTION 


HISTORY OF THE IDEA OF DEFINING RULES RELATING TO SPECIAL 
MISSIONS IN THE UNITED NATIONS 


25. At its Tenth Session, in 1958, the International Law Commission 
adopted a set of draft articles on diplomatic intercourse and immunities. 
The Commission observed, however, that the draft ‘‘deals only with perma- 
nent diplomatic missions. Diplomatic relations between States also assume 
other forms that might be placed under the heading of ‘ad hoc diplomacy,’ 
covering itinerant envoys, diplomatic conferences and special missions sent 
to a State for limited purposes. The Commission considered that these 
forms of diplomacy should also be studied, in order to bring out the rules 
of law governing them, and requested the special rapporteur to make a 
study of the question and to submit his report at a future session.’’ 188 
The Commission decided at its Eleventh Session (1959) to include the 
question of ad hoe diplomacy as a special topie on the agenda of its Twelfth 
Session (1960). 

26. Mr. A. E. F. Sandström was appointed Special Rapporteur. He 
submitted his report to the Twelfth Session, and on the basis of this report 
the Commission took decisions and drew up recommendations for the 
rules concerning special missions.15* The Commission’s draft was very 
brief. It was based on the idea that the rules on diplomatic relations in 
general prepared by the Commission should on the whole be applied to 

184 Cf, Venezuelan Bond cases, Moore, International Arbitrations, Vol. 4, p. 3623; and 
German Reparations under Article 260 of the Treaty of Versailles (1924), Reports of 
International Arbitral Awards, Vol. I, pp. 4387-439. 

185 See also J. Hardy, op. cit., pp. 113-115. 

186 Official Records of the General Assembly, 13th Sess., Supp. No. 9 (A/3859), par. 
51. 

187 Yearbook of the International Law Commission, 1960, Vol. TI, doc. A/CN.4/128. 
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special missions by analogy. The Commission expressed the opinion that 
this brief draft should be referred to the Conference on Diplomatic Inter- 
course and Immunities conven2d at Vienna in the spring of 1961. But 
the Commission stressed the fact that it had not been able to give this 
subject the thorough study it would normally have done. For that reason, 
the Commission regarded its draft as only a preliminary survey, carried 
out in order to put forward certain ideas and suggestions which should be 
taken into account at the Vienna Conference.1*8 

27. At its 943rd plenary meeting on 12 December 1960, the United 
Nations General Assembly decided,*®® on the recommendation of the Sixth 
Committee, that these draft articles should be referred to the Vienna Con- 
ference with the recommendation that the Conference should consider 
them together with the draft articles on diplomatie intercourse and im- 
munities. The Vienna Conference placed this question on its agenda and 
appointed a special Sub-Committee.**° 

28. The Sub-Commitiee noted that these draft articles did little more 
than indicate which of the rules on permanent missions applied to special 
missions and which did not. The Sub-Committze took the view that the 
draft articles were unsuitable for inclusion in the final convention without 
long and detailed study which could take place only after a set of rules on 
permanent missions had been finally adopted.*** For this reason, the Sub- 
Committee recommended that zhe Conference should refer this question 
back to the General Assembly 30 that the Assembly could recommend to 
the International Law Commission further study of the topie, e., that it 
continue to study the topic in the light cf the Vienna Convention on Diplo- 
matie Relations which was then drawn up. At a plenary meeting of the 
Vienna Conference on 10 April 1961, the Sub-Committee’s recommendation 
was adopted.?” 

29. The matter was again submitted to the United Nations General As- 
sembly. On 18 December 1961, the General Assembly, on the recommenda- 
tion of the Sixth Committee, edopted Resolution 1687 (XVI) in which 
the International Law Commission was requested to study the subject. 
further and to report thereon tc the General Assembly. 

30. Pursuant to this decision, zhe question was referred back to the Inter- 
national Law Commission, which, at its 669th meeting on 27 June 1962, 
decided to place it on its agenda.: The Commission requested the United 
Nations Secretariat to prepare a working paper 1°% which would serve as 
a basis for the discussions on this topic at its 1963 session. The Commission 
then placed this question on the agenda of its Fifteenth Session (1963). 

188 Ibid., p. 179. 189 Resolution 1504 (XV). 

190 The Sub-Committee was composed of the representatives of Ecuador, Iraq, Italy, 
Japan, Senegal, USSR, United Kingdom, United States and Yugoslavia. See doce. 
A/CN.4/155, p. 20. 

191 United Nations Conference on Diplomatie Intercourse and Immunities, Official 
Records, Vol. II (doc. A/CONF.20/C 1/L.315), p. 45. 

192 Ibid., (doc. A/CONF.20/10/Add.1, resolution I), p. 89. 


198 Official Records of the General Assembly, 17th Sess., Supp. No. 9 (A/5209), par. 
76. 194 A /ON.4/155. 
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31. During its Fifteenth Session, at the 712th meeting, the Commission 
appointed Mr. Milan Bartoš as Special Rapporteur for the topic of special 
missions.2°° 

39. In that connexion, the Commission took the following decision: 


‘With regard to the approach to the codification of the topic, the 
Commission decided that the Special Rapporteur should prepare a 
draft of articles. These articles should be based on the provisions 
of the Vienna Convention on Diplomatie Relations, 1961, but the 
Special Rapporteur should keep in mind that special missions are, 
both by virtue of their functions and by their nature, an institution 
distinct from permanent missions. In addition, the Commission 
thought that the time was not yet ripe for deciding whether the draft 
articles on special missions should be in the form of an additional 
protocol to the Vienna Convention, 1961, or should be embodied in a 
separate convention or in any other appropriate form, and that the 
Commission should await the Special Rapporteur’s recommendations 
on that subject.’’ 198 


33. In addition, the Commission considered again whether the topic of 
special missions should also cover the status of government delegates to 
congresses and conferences. On this point, the Commission at its Fifteenth 
Session inserted the following paragraph in its annual report to the 
United Nations General Assembly : 


‘With regard to the scope of the topic, the members agreed that 
the topic of special missions should also cover itinerant envoys, in 
accordance with its decision at its 1960 session.1®7 At that session 
the Commission had also decided not to deal with the privileges and 
immunities of delegates to congresses and conferences as part of the 
study of special missions, because the topic of diplomatie conferences 
was connected with that of relations between states and inter-govern- 
mental organizations. At the present session, the question was raised 
again, with particular reference to conferences convened by states. 
Most of the members expressed the opinion, however, that for the time 
being the terms of reference of the Special Rapporteur ‘should not 
cover the question of delegates to congresses and conferences.’’ 1% 


34. The Special Rapporteur submitted his report,” which was placed on 
the agenda of the Commission’s Sixteenth Session. 

85. The Commission considered the report twice. First, at the 7238rd, 
724th and 725th meetings, it engaged in a general discussion and gave the 
Special Rapporteur general instructions on continuing his study and sub- 
mitting the rest of his report at the following session. Secondly, at the 
757th-758th, 760th-768rd and 768th—770th meetings, it examined a number 
of draft articles and adopted the sixteen articles reproduced in the draft 
below, to be supplemented, if necessary, during its Seventeenth Session. 


195 Official Records of the General Assembly, 18th Sess., Supp. No. 9 (A/5509), p. 
37, par. 65. l 196 Tbid., par. 64. 

197 Yearbook of the International Law Commission, 1960, Vol. I, 565th meeting, par. 
26. 
198 Official Records of the General Assembly, 18th Sess., Supp. No. 9 (A/5509), p. 37, 
par. 63. 199 A /CN.4/166. 
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These articles are submitted to the General Assembly and to the govern- 
ments of Member States for information. 


B. DRAFT ARTICLES 1 TO 16 AND COMMENTARY 
PART I 
SECTION I. GENERAL RULES 20° 
ARTICLE ] 7° 
The sending of special missions 


1. For the performance of specific tasks, states may send temporary 
special missions with the consent of the state to which they are to be 
sent. 

2. The existence of diplomatic or consular relations between states is 
not necessary for the sending or reception of special missions. 


Commentary 


(1) Article 1 of the draft on special missions differs from the provisions 
of the Vienna Convention on Diplomatic Relations. The difference is due 
to the fact that the tasks and duration of special missions differ from 
those of regular missions. 

(2) A special mission must possess the follewing characteristics: 

(a) It must be sent by a state to another state. Special missions can- 
not be considered to include missions sert by political movements to estab- 
lish contact with a particular state, or missions sent by states to establish 
contact with a movement. In the case of insurrection or civil war, how- 
ever, any such movements whick have been recognized as belligerents and 
have become subjects of international law have the capacity to send and 
receive special missions. The same concept will be found in the Vienna 
Convention on Diplomatic Relations (Article 3, paragraph 1 (a)). 

(b) It must not be in the nature of a mission responsible for maintaining 
general diplomatic relations between the states; its task must be precisely 
defined. But the fact that a task is defined does not mean that its scope 
is severely limited ; in practice, scme special missions are given far-reaching 
tasks of a general nature, including the review of relations between the 
states concerned and even the formulaticn of the general policy to be fol- 
lowed in their relations. But the task of a special mission 1s in any case 
specified and it differs from the functions of a permanent diplomatie mis- 
sion, which acts as a general representative of the sending state (Article 
3, paragraph 1 (a@) of the Vienna Convention on Diplomatic Relations). 
In the Commission’s view, the specified task cf a special mission should 
be to represent the sending state in political or technical matters. 


200 Arts, 1 to 12 were adopted by the Commission at its 768th and 769th meetings, 
on 17 July 1964, and Arts. 13 to 16 were adopted at the 770th meeting. on 20 July 1964. 

201 The Commission decided that tais article would be preceded by a definitions 
article. 
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(c) A state is not obliged to recewe a special mission from another state 
unless it has undertaken in advance to do so. Here, the draft follows the 
principle set out in Article 2 of the Vienna Convention, but the Commis- 
sion points out that the way in which consent is expressed to the sending 
of a permanent diplomatic mission differs from that used in connexion 
with the sending of a special mission. In the case of a special mission, 
consent usually takes a more flexible form. In practice, such an under- 
taking is generally given only by informal agreement; less frequently, it is 
given by formal treaty providing that a specific task will be entrusted to 
the special mission; one characteristic of a special mission, therefore, is 
that consent for it must have been given in advance for a specific purpose. 

(d) It is of a temporary nature. Its temporary nature may be estab- 
lished either by the term fixed for the duration of the mission or by its 
being given a specific task, the mission usually being terminated either on 
the expiry of its term or on the completion of its task.2°? Regular diplo- 
matic missions are not of this temporary nature, since they are permanent 
(Article 2 of the Vienna Convention on Diplomatic Relations). How- 
ever, a permanent specialized mission which has a specific sphere of com- 
petence and may exist side by side with the regular permanent diplomatic 
mission. is not a special mission and does not possess the characteristics of 
a special mission. Examples of permanent specialized missions are the 
United States missions for economic co-operation and assistance to certain 
countries, the Australian immigration missions, the industrial co-operation 
missions of the socialist countries, and commercial missions or delegations 
which are of a diplomatic nature, etc. | 

(8) The sending and reception of special missions may—and most 
frequently does—occur between states which maintain regular diplomatic 
or consular relations with each other, but the existence of such relations is 
not an essential prerequisite. "Where such relations do exist and the regu- 
lar diplomatic mission is functioning, the special mission’s particular task 
may be one which would have been within the competence of the ordinary 
mission if there had been no special mission. During the existence of the 
special mission, however, states are entitled to conduct through the special 
mission relations which are within the competence of the general mission. 
The Commission deemed it advisable to stress that the existence of diplo- 
matie or consular relations between the states in question is not a pre- 
requisite for the sending and reception of special missions. The Commis- 
sion considered that special missions can be even more useful where such 
relations do not exist. The question whether special missions can be used 
between states or governments which do not recognize each other was also 
raised. The Commission considered that, even in those cases, special mis- 
sions could be helpful in improving relations between states, but it did not 
consider it necessary to add a clause to that effect to Article 1. 

(4) The manner in which the agreement for sending and receiving a 
special mission is concluded is a separate question. In practice, there are 
a number of ways of doing so, namely: 


202 See Article 12. 
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(a) An informal diplomatic agreement providing that a special mission 
will be sent and received; 

(b) A formal treaty providing that certain questions will be discussed 
and settled through a special mission ; 

(c) An offer by one state to send a special mission for a specific purpose, 
and the acceptance, even tacit, of such a mission by the other state; 

(d) An invitation from one party to the other to send a special mission 
for a specific purpose, and the acceptance of the invitation by the other 
party. 

(5) Where regular diplomatic relations are not in existence between 
the states concerned—whether because such relations have been broken. off 
or because armed hostilities are in progress between the states—the sending 
and reception of special missions are subject to the same rules cited above. 
Experience shows that special raissions are often used for the settlement of 
preliminary questions with a view to the establishment of regular diplo- 
matie relations. 

(6) The fact that a special mission is sent and received does not mean 
that both states must entrust tre settlement of the problem in question to 
special missions appointed by the two parties. Negotiations with a dele- 
gation sent by a state for a specifie purpose may also be conducted by 
the regular organs of the rece.ving state without a special mission being 
appointed. Both these practices are considered to be usual, and in the 
second case the special missicn acts on the one side and the Ministry (or 
some other permanent organ) on the other. The Commission did not deem 
it necessary to refer to this concept in the text. 

(7) Cases also arise in practice in which a specific delegation, composed 
of the head or of members of the regular permanent diplomatic mission 
accredited to. the country in which the negotiations are taking place, ap- 
pears in the capacity of a special mission. Practice provides no clear-cut 
answer to the question whether this is a special mission in the proper sense 
or an activity of the permanent mission. 


ARTICLE 2 
The task of a special mission 


The task of a special mission shall be specified by mutual consent of the 
sending state and of the recefving state. 


Commentary 


(1) The text of this artice differs from the corresponding article 
(Article 4) of the Vienna Convention on Diplomatic Reletions. 

(2) The scope and content of the task of a special mission are deter- 
mined by mutual consent. Such consent may be expressed by any of 
the means indicated in paragraph (4) of the commentary on Article 1. In 
practice, however, the agreement to the sending and reception of special 
missions is usually of an informal nature, often merely stating the purpose 
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of the mission. In most cases, the exact scope of the task becomes clear 
only during the negotiations, and it frequently depends on the full powers 
or the authority conferred on the representatives of the negotiating parties. 

(3) Diplomatie history records a number of cases where special missions 
have exceeded the task for which they were sent and received. The cus- 
tomary comment is that this is done to take advantage of the opportunity, 
and that any good diplomat makes use of such opportunities. There are 
also a number of cases showing that special missions for ceremonial and 
formal purposes have taken advantage of propitious circumstances to 
conduct negotiations on other matters. The limits of the capacity of a 
special mission to transact business are normally determined by full 
powers, given in good and due form, but in practice the legal validity of 
acts by special missions which exceed the missions’ powers often depends 
upon their acceptance by the respective governments. Though the Com- 
mission considered this question to be of importance to the stability of re- 
lations between states, it did not deem it necessary to propose an article 
dealing with it and considered that its solution was closely related to 
section II (Conclusion of treaties by states) of Part I of the draft articles 
on the law of treaties.?°% 

(4) The tasks of a special mission are sometimes determined by a prior 
treaty. In this case, the special mission’s task and the extent of its powers 
depend on the treaty. This is so, for Instance, in the case of commissions 
appointed to draw up trading plans for a specific period under a trade 
treaty. However, these cases must be regarded as exceptional. In most 
cases, on the contrary, the task is determined by informal, ad hoc mutual 
agreement. 

(5) In connexion with the task and the extent of the powers of a special 
mission, the question also arises whether its existence encroaches upon the 
competence of the regular diplomatic mission of the sending state ac- 
credited to the other party. It is generally agreed that the permanent 
mission retains its competence, even during the existence of the speciai 
mission, to transmit to the other contracting party, to which it is accredited, 
communications from its government concerning, inter alia, the limit of the 
special mission’s powers and, if need be, the complete or partial revocation 
of the full powers given to it or the decision to break off or suspend the 
negotiations; but all such actions can apply only to future acts of the 
‘special mission. The question of the parallel existence of permanent and 
special missions, and the problem of overlapping authority, are of con- 
siderable importance for the validity of acts performed by special missions. 
Some members of the Commission held that, during the existence of the 
special mission, its task is assumed to be excluded from the competence of 
the permanent diplomatic mission. The Commission decided to draw the 
attention of governments to this point and to ask them to decide whether or 
not a rule on the matter.should be included in the final text of the articles, 
and if so to what effect. 


203 Official Records of the General Assembly, 17th Sess., Supp. No. 9 (A/5209), Arts. 
4 and 5 (pp. 7-9). [57 A.J.I.L. 205 (1963).] 
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(6) If the special mission’s activity or existence comes to an end, the 
full competence of the permanent diplomatic mission is usually restored, 
even with respect to matters relating to the special mission’s task, except 
in cases where special missions have been given exclusive competence, by 
treaty, to regulate relations In respect of certain matters between the 
states concerned, 


ARTICLE 3 


Appointment of the head and members of the special mission or of 
members of its staff 


Except as otherwise agreed. the sending state may freely appoint the 
head of the special mission and its members as well as its staff. Such 
appointments do not require the prior consent of the receiving state. 


Commentary 


(1) In regard to the head cof the special mission, the text of Article 3 
differs from the rule in Article 4 of the Vienna Convention on Diplomatic 
Relations. Whereas the head of a permanent diplomatic mission must 
receive the agrément of the receiving state, as a general rule no agrément is 
required for the appointment cf the head of a special mission. In regard 
to the members and staff of ths special mission, Article 8 is based on the 
idea expressed in the first sentence of Article 7 of the Vienna Convention on 
Diplomatic Relations: that the sending state may freely appoint them. 

(2) The Commission notes that, in state practice, consent to the sending 
and raceiving of a special mission does not ordinarily imply acceptance of 
its head, members or staff. Tke Commission does not share the view that 
the declaration of acceptance of the persons forming the special mission 
should be included in the actual agreement to receive the mission; it con- 
sidered that consent to receive a special mission and consent to the persons 
forming it are two distinet matters.” 

(8) The proposition that no agrément or prior consent shall be required 
for the head, members or staff of a special mission in no way infringes the 
sovereign rights of the receiving state. Its sovereign rigats and interests 
are safeguarded by Article 4 (persons declared non grata or not accept- 
able). 

(4) In practice, there are several ways in which, in the absence of prior 
agreement, the recelving state can limit the sending state’s freedom of 
shoice. The following instances may be quoted: 

(a) Consent can be given in the form of a visa issued in response to a 
request from the sending state indicating the purpose of the journey, or 
in the form of acceptance of the notice of the arrival of a specific person 
Qn a special mission. 

(b) The receiving state can express its wishes with regard to the level 
of the delegations. 


204 For the contrary view, see Yearbook of the International Law Commission, 1960, 
Vol. II, pp. 112-117. 
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(c) In practice the formal or informal agreement concerning the send- 
ing and reception of a special missicn sometimes includes a clause specifi- 
cally designating the person or persons who will form the special mission. 
In this case the sending state cannot make any changes in the composition 
of the special mission without the prior consent of the state to which it is 
being sent. In practice all that is done is to send notice of the change 
in good time, and in the absence of any reaction, the other party is pre- 
sumed to have accepted the notice without any reservation. 

(5) In some cases, although less Frequently, it is stipulated in a prior 
agreement that the receiving state must give its consent. This occurs 
primarily where important and delicate subjects are to be dealt with 
through the special mission, and especially in cases where the head of 
the mission and its members must be eminent politicians. 

(6) The question arises whether the receiving state is recognized as 
having the right to make acceptanc2 of the person appointed conditional 
upon its own consent. In this case it sometimes happens that the state 
which raises the objection asks to be consulted on the selection of the person. 
Its refusal does not mean that it considers the person proposed persona 
non grata, being of an objective and procedural rather than a personal 
nature, although it is difficult to separate these two aspects in practice. 
The Commission considers that this is not the general practice and that 
provision for such a situation shoulc be made in a special agreement. 

(7) The head of the special mission and its members are not in practice 
designated by name in the prior agr2ement, but in certain cases an indica- 
tion is given of the qualifications they should possess. This applies either 
to meetings at a specific level (e.¢., meetings of Ministers for Foreign 
Affairs or of other eminent persons) or to missions which must be com- 
posed of specially qualified experts (e.g., meetings of hydraulic engineers 
or other experts). In such cases, th special mission is regularly composed 
if its head and its members possess certain qualifications or hold certain 
posts, and thus the sending state is subject to certain restrictions with 
respect to the selection and the composition of its special mission. Even 
though this is a widespread practice the Commission considered that there 
was no need to include a rule to that effect in Article 8, but that the 
situation was already covered by the proviso ‘‘except as otherwise agreed.”’ 

(8) The Commission also took irto consideration the practice whereby 
certain states (by analogy with the provision contained ir the last sentence 
of Article 7 of the Vienna Convencion on Diplomatic Relations) require 
prior consent in the case of members of the armed forces and persons of 
similar standing. The Commission considers that this rule is out of date 
and not universally applied. 


ARTICLE 4 
Persons declared non grata or not acceptable 


1. The receiving state may, at ary time and without having to explain 
its decision, notify the sending state that the head or any other member 
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of the special mission or a member of its staff is persona non grata or 
not acceptable. 

2. In any such case, the sending state shall either recall the person 
concerned or terminate his functions with the special mission. If the 
sending state refuses to carry out this obligation, the receiving state may 
refuse to recognize the person concerned as the head or a member of the 
special mission or as'a member of its staff. 


Commentary 


(1) The text of Article 4 follows Article 9 of the Vienna Convention 
on Diplomatic Relations. 

(2) Whether or not the receiving state has accepted the mission, it un- 
questionably has the right to declare the head or a member of a special 
missicn or a member of the miss3ion’s staff persona non grata or not accept- 
able at any time. It is not obliged to state its reasons for this decision.?© 

(3) It may be added that, in practice, a person is seldom declared 
persona non grata or not acceptable if the receiving state has already 
signified its acceptance of a particular person; but the majority of the 
Commission takes the view that even in that case the receiving state is 
entitled to make such a declaration. Nevertheless, the recelving state very 
rarely takes advantage of this prerogative; but in practice it may sometimes 
inform the sending state, through the regular diplomatic channel, that the 
head or a certain member of the special mission, even though consent has 
already been given to his appcintment, represents an obstacle to the ful- 
fillment of the mission’s task. 

(4) In practice, the right of the receiving state to declare the head or 
a member of the special missior persona non grata or not acceptable is not 
often exercised inasmuch as suzh missions are of short duration and have 
specific tasks. Nevertheless, instances do occur. In one case, the head of a 
special mission sent the minister of the receiving state a letter considered 
offensive by that state, which therefore announced that it would have no 
further relations with the writer. As a result, the activities of the special 
mission were virtually paralysed, and the sending state was obliged to 
recall the head of the special mission and to replace him. 

(5) Where the meetings with the special mission are to be held at a 
specific level, or where the head or the members of the mission are re- 
quired to possess certain specific qualificaticns and no other person in 
the sending state possesses such qualifications, it must be presumed that in 
practice the person concerned cannot be declared persona non grata or not 
acceptable, and that the only course is to break off the conversations, since . 
the sending state is not in a position to choose among several persons with 
the necessary qualifications. The receiving state cannot, for instance, ask 
the sending state to change its Minister for Foreign Affairs because he is 
regarded as persona non grata, for that would constitute interference in 
the domestic affairs of the sending state. Nevertheless, it is under no 


205 This was also the opinion of the International Law Commission in 1960. See 
Yearbook of the International Law Commission, 1960, Vol. II, pp. 112-115 and p. 180. 
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obligation to enter into contact with an undesirable person, if it considers 
that refusal to do so is more advantageous to it than the actual contact 
with the other state. This, however, is not a juridical question, and the 
Commission therefore decided not to deal with this situation or to regulate 
it in the text of the article. 


ARTICLE 5 
Sending the same spectal misston to more than one state 


A state may send the same special mission to more than one state. 
In that case the sending state shall give the states concerned prior notice 
of the sending of that mission. Each of those states may refuse to 
receive such a mission, 


Commentary 


(1) There is no corresponding provision in the Vienna Convention on 
Diplomatic Relations. 

(2) The International Law Commission scarcely considered this question 
in 1960, and it has been given scant attention in the literature. At that 
time the majority of the Commission took the view that it was completely 
unnecessary to make provision for the matter, and the previous Special 
Rapporteur, Mr. Sandström, believed that the question did not arise at 
all. Mr. Jiménez de Aréchaga, however, expressed the view on that 
occasion that the situation envisaged was by no means unusual. He 
pointed out that special missions were sent to a number of neighbouring 
states when changes of government took place in the sending states and 
on ceremonial occasions.2°* Subsequently studies have shown that eases of 
special missions being sent to more than one state occur in practice. 

(3) Observations of practice indicate that there are two cases in which 
the problem of the appointment of a special mission to more than one 
state clearly arises. They are the following: 

(a) Where the same special mission, with the same membership and the 
same task, is sent to several states, which are usually neighbours or situated 
in the same geographical region. In the case of political missions (e¢.g., 
goodwill missions), there have been instances of states refusing to enter 
into contact with a mission appointed to several other states with which 
they did not enjoy good relations. Thus the question is not simply one 
of relations between the sending and receiving states, but also of relations 
between the states to which the special mission is sent. Although this 
raises a political issue, it is tantamount, from the juridical standpoint, to 
a proviso that where special missions are sent to more than one state, simul- 
taneously or successively, consent must be obtained from each of the states 
concerned. 

(b) Although, according to the strict rule, a special mission is appointed 
individually, either simultaneously or successively, to each of the states 
with which contacts are desired, certain exceptions arise in practice. One 
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custom is that known as circular appointment, which—rightly, in the view 

of the Commission—is considered discourteous by experts in diplomatic 
protecol. In this case a special mission or an itinerant envoy is given 
full powers to-visit more than one country, or a circular note is sent to 
more than one state informing them of the intention to send a special 
mission of this kind. If the special mission is an important one, the 
general practice is to lodge a protest against this breach of courtesy. If 
the special mission is sent to obtain information regarding future technical 
negotiations, the matter is usually overlooked, although it may be observed 
that such special missions are placed on the level of a commercial traveller 
with general powers of agency. <A distinction must be made between this 
practice of so-called circular appointment and the case of a special mission 
authorized to conduct negotiations for the conclusion of a multilateral con- 
vention which is not of general concern. In this case its full powers may 
consist of a single document accrediting it to all the states with which 
the convention is to be concluded (e¢.g., the Bulgarian-Greek- Yugoslav 
negotiations for a settlement of certain questions connected with their 
common frontier). 

(4; It should also be mentioned that, in practice, a special mission of 
the kind referred to in paragraph 3 (a) above, having been accepted in 
principle, sometimes finds itself in the position of being requested, because 
of the position it has adopted during its contacts with the representatives 
of the first state visited, to make no contact with another specific state to 
which it is being sent. This occurs particularly in cases where it is an- 
nounced that the special mission has granted the first state certain ad- 
vantages which are contrary to the interests of the second state. The 
latter may consider that the matter to be dealt with has been prejudged, 
and may announce that the special mission which it had already accepted 
has become pointless. This is not the same as declaring the head and 
members of the mission persona non grata, since in this ease the refusal 
to accept them is based not on their subjective qualities but on the objective 
political situation created by the special mission’s actions and the position 
taken by the sending state. It is, as it were, a restriction of diplomatic 
relations expressed solely in the revocation of the consent of the receiving 
state to accept the special mission. This clearly demonstrates the delicacy 
of the situation created by the practice of sending the same special mission 
to more than one state. 

(5) The Commission found that in this case the sending state is required 
to give prior notice to the states concerned of its intention to send such 
a spezial mission to more than one state. This prior notice is needed in 
order to inform the states concerned in due time not only of the task of a 
special mission but also of its itinerary. This information is deemed neces- 
sary in order to enable the states concerned to decide in advance whether 
they will receive the proposed special mission. The Coramission stressed 
that it was essential that the states so notified should be entitled only to 
state their position on the receivability of the special mission, and not to 
request that such a mission should not be sent to another state as well. 
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(2) The main question from the legal point of view is to determine the 
rules concerning authority to act on behalf of the special mission. Only 
the head of the special mission is normally authorized to-act on behalf . 
of the special mission and to address communications to the receiving. | 
state. The Commission laid stress on the word ‘‘normally,’’ as the parties 
may also make provision for other persons than its head to act on 
behalf of a special mission. These other possibilities are, however, excep- 
tional.?°8 

(8) Head of the special mission. As explained in the commentary on 
the preceding article, if the mission is composed of three or more members, . 
it must as a general rule have a head. If it is composed of only two 
members, the sending state decides whether one shall bear the title of first 
delegate or head of the special mission. Whether he is called first dele- 
gate or head of mission, he will be regarded as the head of the special 
mission by the receiving state, which will communicate with him and re- 
ceive from him statements on behalf of the special mission. For this 
reason, the question of the existence of a head of mission is one of great 
' Importance, notwithstanding the fact that the International Law Commis- 
sion did not deal with it in 1960. Mr. Jiménez de Aréchaga, on the other 
hand, considers that in practice a special mission has a head, but he does 
not go further into the question.™”? In the Commission’s opinion, as 
expressed at its Sixteenth Session, the matter of the appointment of a head 
of the special mission is important from the legal standpoint. 

(4) In Article 7, paragraph 1, the Commission established a mere pre- 
sumption that the head of the special mission is the person who gives any 
authorizations that may be required, but the sending state may in addition 
authorize the other members of the special mission to act on its behalf by 
giving them full powers. There are in practice instances of special mis- 
sions whose members are delegates with equal rights under collective letters 
of eredence for performing the tasks assigned to the special mission. 
Practice is not, however, uniform. Some states hold that the person men- 
tioned first in the letters of credence issued to the special mission is its 
head. Others, particularly states which send delegations, claim equal 
rights for all members of such delegations. A common example is a 
mission composed of several members of a coalition government or of 
members of parliament representing various political groups. The advo- 
cates of the in corpore concept of equal rank argue that the composition 
of the delegation is a manifestation of the common outlook and the equal 
standing of the members of the delegation. The practice is not uniform. 

(5) There are also instances in practice where the right to act on behalf 
of a special mission is held to vest only in some of its members who possess 
a collective authority (for the head and certain members of the mission 
to act collectively on its behalf) or a subsidiary authority (for a member 
of a mission to act on its behalf if the head of the mission is unable to 


208 See pars. 4-11 of this commentary. 
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perform his functions or if he authorizes him to do so). The Commis- 
sion considers that these are exceptional ceses falling outside normal prac- 
tice and are determined by the practice of zhe sending state. It considered 
that there was no need to include rules covering such cases in the body 
of the article. 

(6) The Commission did not cover in Article 7, paragraph 1, the prob- 
lem of the limits of the authority given to special missions. That is a 
question governed by the general rules. 

(7) Deputy head of special mission. In speaking of the composition 
of the special mission, it was said that sometimes a deputy head of mission 
was also appointed. The deputy’s function is indicated by the fact that he 
‘is designated by the organ of the sending state which also appointed the 
head of the special mission, and that as a general rule the deputy head 
(who in practice is often called the vice-chairman of the delegation) acts 
without special appointment as head of the special mission whenever and 
wherever the head of mission is absent, unable to carry out his functions 
or recalled (in the last case, until the appointment of a new head has been 
notified to the other party). From the international standpoint, the rank 
of the deputy head in the special mission is considered to be next below that 
of the head of the mission. However, the deputy head does not take 
precedence of the members of the missions of other states with which his 
delegation enters into contact. His status as deputy head is effective only 
when he acts as head. The position of the deputy head of a special mission 
is referred to in Article 7, paragraph 2. 

(8) From the technical standpoint, a member of the special mission 
whom the head of the mission himself has designated as his deputy (¢.e., the 
administrator of the mission) is not in practice regarded as the deputy 
head. The Commission did not, however, differentiate between these two 
classes of deputy head; it regarded them both as having the same status, 

(9) Chargé d’affaires ad interim of a special mission. Very frequently 
the special mission arrives without its head or deputy head, that is to say, 
before them, since contact must be established and affairs conducted before 
their arrival. There may also be occasions when both its head and deputy 
head are absent during the course of its activities. In this case, a member 
of the mission provisionally assumes the duties of head of mission, acting 
on behalf of the head if the latter has so provided. The International 
Law Commission did not study this problem in 1960 and did not suggest 
that the rules of diplomatic law relating to chargés d’affaires ad interim 
should apply, in this connexion, to special missions.?*° 

(10) When a member of the mission is designated as chargé d’affaires ad 
interim, the rule in practice is for the appointment of tke person to be 
entrusted with this function to be notified by the regular diplomatic mission 
of the sending state. This often occurs if the head of the mission is 
recalled ‘‘tacitly,’’ if he leaves his post suddenly (as frequently happens 
when he returns to his country to get now instructions and remains there 


210 Ibid., p. 110 and pp. 179-180. Mr. Sandström, the Special Rapporteur, was even 
of the opinion that this had no bearing on special missions. 
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ARTICLE 6 
Composition of the special mission 


1. The special mission may consist of a single representative or of a 
delegation composed of a head and other members. 

2. The special mission may include diplomatic staff, administrative 
and technical staff and service staff, 

3. In the absence of an express agreement as to the size of the staff 
of a special mission, the receiving state may require that the size of the 
staff be kept within limits considered by it to be reasonable and normal, 
having regard to circumstances, to the tasks and to the needs of the 
special mission. 


Commentary 


(1) The text of Article 6, paragraphs 2 and 3, adopted by the Com- 
mission is based on Article 1 (c) and Article 11, paragraph 1, of the 
Vienna Convention on Diplomatic Relations. The text of paragraph 1 
of Article 6 reflects the special features of the institution of special 
missions. | 

(2) In practice, a special mission may be composed of only one member 
or of several members. If the special mission is entrusted to only one 
member, the latter is then a special delegate, described by the Commission 
in Article 6 as a ‘‘representative.’’ If it has two members, the sending 
state decides which of the two will be the head or first delegate. If the 
special mission consists of three or more members, the rule observed in 
practice is that a head of the mission (chairman of the celegation) should 
be designated. 

(3) Precedence within the delegation is fixed, according to general prac- 
tice, by the sending state, and is communicated to the receiving state or 
published in the manner normally adopted with respect to multilateral 
meetings. Neither the rank of the delegates according to the protocol of 
the sending state nor the title or function of the individual delegates 
authorizes ex jure any automatic change in the order of precedence estab- 
lished in the list communicated, without subsequent communication of an 
official rectification to the receiving state. However, according to inter- 
national custom, a member of the government takes precedence over other 
officials, and the head of delegation must not have lower diplomatic rank 
than the members of the delegation; but, as this custom is not observed in 
all cases and is not regarded as obligatory, it is not reflected in the text. 

(4) In-practice a special mission may inelude, in addition to the head, 
his deputy, the other titular members and their deputies. The Commis- 
sion considered that the composition of the special mission and the titles 
of its members were a matter exclusively within the competence of the 
sending state and that in the absence of an agreement on it by the parties 
it was not governed by any international rule. Accordingly, the Com- 
mission did not think it necessary to include a rule on it in the article. 
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(5) Whether a special missicn is composed of a single representative 
or of a delegation, it may be accompanied by the necessary staff. The 
Commission accepted the designation of the staff set out in Article 1 (c) 
of the Vienna Convention on Liplomatie Relations, but pointed out that 
the staff of special missions often includes specific categories such as 
advisers and experts. The Commission considered that these were included . 
in the category of diplomatic staff. 

(6) In practice, even in spezial missions the problem of limiting the 
size of the mission arises. The rule relating tc permanent missions is con- 
tained in Article 11 of the Vienna Convention on Diplomatic Relations and 
the text of Article 6, paragrapi 3, proposed by the Commission is based 
on that rule. 

(7) With regard to the limitation cf the size of the special mission, 
attention should be drawn not cnly to tae general rule, but also to certain 
particular cases which occur in practice. On this point: 

(a) It is customary for tke receiving state to notify the sending state 
that it wishes the size of the mission to be restricted because, for example, 
the housing, transport and other facilities it can offer are limited. 

(b) Less frequently, in practice, the agreement on the establishment or 
reception of the special mission limits the size of the mission; in some 
cases the agreement specifies a minimum number of members (joint meet- 
ings) and even calls for a mission specifically composed of members having 
stated qualifications (generally according to the problems to be treated). 

(c) With respect to the siz2 of the mission, attention should also be 
drawn to the practice of ‘‘belaacing rank.” It is customary, during pre- 
liminary conversations and negotiations on the sending and receiving of 
a mission, to designate the rank and status of the head and members of 
the special mission, so that the other party may act accordingly and thus 
avoid any disparity, for if representatives were received by a person of 
lower rank than their own, is might be considered an affront to their 
country. This, however, is a question of protocol rather than of law. 


ARTICLE 7 
Authority to act on behal? of the special mission 


1. The head of the special missior is normally the only person au- 
thorized to act on behalf of the speciel mission and to send communica- 
tions to the receiving state. Similarly, the receiving state shall normally 
address its communications to the head of the mission. 

2. A member of the mission may be authorized either by the sending 
state or by the head of the special mission to replace the head of the 
mission if the latter is unable to perform his functions, and to perform 
particular acts on behalf of the mission. 


Commentary 


(1) Article 7 is not derived directly from the Vienna Convention on 
Diplomatic Relations. Its text was drawn up on the basis of contempo- 
rary international practice. 
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for some time) or if the mission arrives at its destination without its 
head and without his having given authorization in writing to the pre- 
sumptive chargé d'afaires. The Commission regarded the position of 
such a person as comparable to that of an acting deputy and it provided 
that authority for him to carry out his duties could be given either by 
‘the sending state or by the head of the special mission. 

(11) In the case of special missions dealing with a complex task, certain 
members of the special mission or of its staff are in practice given power 
to carry out specific acts on behalf of the special mission. The Com- 
mission considered this practice to be important from the legal point of 
view and it included a rule on the subject in the text (paragraph 2, in fine). 

(12) The Commission takes the view that the rules applicable to the 
head of the special mission also apply to a single delegate, described in 
the text of Article 6 as the ‘‘representative.’’ 


ARTICLE 8 
Notification 


1. The sending state shall notify the receiving state of: 

(a) The composition of the special mission and of its staff, and any 
subsequent changes; 

(b) The arrival and final departure of such persons and the termina- 
tion of their functions with the mission; 

(c) The arrival and final departure of any person accompanying the 
head or a member of the mission or a member of its staff; 

(d) The engagement and discharge of persons residing in the receiving 
state as members of the mission or as private servants of the head or of 
a member of the mission or of a member of the mission’s staff. 

2. If the special mission has already commenced its functions, the noti- 
fications referred to in the preceding paragraph may be communicated 
by the head of the special mission or by a member of the mission or of 
its staff designated by the head of the special mission. 


Commentary 


(1) Article 8 is modelled on Article 10, paragraph 1, of the Vienna 
Convention on Diplomatie Relations, with the changes required by the 
special features of the institution of special missions. 

(2) In the case of special missions, too, the question arises to what 
extent the sending state is obliged to notify the composition of the special 
mission and the arrival and departure of its head, members and staff. 
As early as 1960, the International Law Commission adopted the position 
that in this respect the general rules on notification relating to permanent 
diplomatie missions are valid for special missions.?"* 

(3) In practice, however, the notification is not identical with that 
effected in the case of permanent diplomatic missions. In the first place, 
notification of the composition of a special mission usually takes place 
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in two stages. The first is the preliminary notice, ¢.e., an announcement 
of arrival. This preliminary nctice of the composition cf the special 
mission should contain brief information concerning the persons arriving 
in the special mission and should be remitted in good tims, so that the 
competent authorities of the receiving state (and the persons who, on its 
behalf, will maintain contact) are kept informed. The preliminary notice 
méy in practice be remitted to the Ministry of Foreign Affairs of the 
receiving state or to its permanens diplomatic mission in the sending state. 
Tre second stage is the regular notification given through zhe diplomatic 
channel, 2.e., through the permanent mission in the receiving state (in 
practice, the special mission itself gives this notification directly only if 
th: sending state has no perraanent mission in the receiving state and 
thre is no mission there of a third state to which the sending state has 
ensrusted the protection of its irterests). The Commission has not indi- 
cased these two stages of notification in the text, but has merely laid down 
ths duty of the sending state to zive the notification. 

(4) Consequently, there are in practice certain special rules for noti- 
fication of the composition and arrival of a special mission. They arise 
from the need to inform the receiving state in a manner different from 
that used for permanent missions. The International Law Commission 
dx not refer to this fact in 196). 

(5) On the other hand, it is not customary te give separate notifications 
of the special mission’s deparsure. It is presumed that the mission will 
leave the receiving state after its task has been fulfilled. However, it is 
etstomary for the head and members of the sp2cial mission to inform the 
representatives of the receiving state with whom they are in contact 
verbally, either during the course of their work or at the end of their 
mission, of the date and hour of their departure and the means of trans- 
part they propose to use. The Commission took the view that even in this 
cese a regular notification should be given. | 

(6) A separate question is whether a head or member o? a special mis- 
sbn who remains in the territory of the receiving state after his official 
mission has ended but while his visa is still valid should give notice of 
hs extended stay. Opinion is divided on this question, and the answer 
d2pends on the receiving state’s general laws governing aliens. If an ex- 
tended stay of this kind does cecur, however, it is an open question at 
what point of time the official stay becomes a private stay. Courtesy 
d2mands that the situation should be treated with some degree of tolerance. 
The Commission considers it unnecessary to include provisions governing 
tais case in the text of the arvicle. 

(7) The right to recruit auxiliary staff for special missions locally is 
in practice limited to the recruitment of auxiliary staff without diplomatic 
rank or expert status, persons performing strictly technical functions (e.g. 
chauffeurs), and service staff. The rule observed in practice is that the 
receiving state should ensure the availability of such services, for the 
terformance of the functions of the special mission is often dependent 
œ them. In 1960 the International Law Commission inclined to the view 
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that the availability of these services to special missions should be regarded 
as part of their general privileges. However, the receiving state is en- 
titled to information on any local recruitment by special missions and, in 
the Commission’s view, the latter must see that the authorities of the re- 
ceiving state are kept regularly informed concerning the engagement and 
discharge of such staff, although all engagements of this kind, like the 
special mission itself, are of limited duration. 

(8) In order to make notification easy and flexible in practice, the 
special mission, as soon as it begins to discharge its functions, effects noti- 
fication direct, and not necessarily through the permanent diplomatic 
mission. The Commission has found this a sensible custom and has in- 
cluded a rule to that effect in the text of Article 8, paragraph 2. 


ARTICLE 9 
General rules concerning precedence 


1. Except as otherwise agreed, where two or more special missions 
meet in order to carry out a common task, precedence among the heads 
of the special missions shall be determined by alphabetical order of the 
names of the states. 

2. The precedence of the members and the staff of the special mission 
shall be notified to the appropriate authority of the receiving state. 


Commentary 


(1) The question of precedence among the heads of special missions 
arises only when several special missions meet, or when two missions meet 
on the territory of a third state. In practice, the rules of precedence 
among the heads of permanent diplomatic missions are not applied. The 
Commission did not consider that precedence among the heads oz special 
missions should be governed by the provisions of the Vienna Convention, 
which are based on the presentation of credentials or on the date of arrival 
and on classes of heads of permanent missions—institutions irrelevant to 
special missions. 

(2) The question of rank does not arise when a special mission meets 
with a delegation or organ of the receiving state. In practice, the rules 
of courtesy apply. The organ or delegation of the receiving state pays 
its compliments to the foreign special mission and the mission pays its 
respects to its host, but there is no question of precedence, properly so- 
called. The Commission has not dealt with this situation in the text of 
the articles, since it considers the rules of courtesy sufficient. 

(3) The Commission believes that it would be wrong to include a rule 
that the order of precedence of heads of special missions should be deter- 
mined by the diplomatic rank to which their titles would assign them 
under the general rules on classes of heads of permanent missions. 

(4) Of particular significance is the fact that many heads of special 
missions have no diplomatic rank, and that heads of special missions are 
often personalities standing above all diplomatic rank. Some states make 
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provision for such cases in their domestiz law and in their practice, and 
give precedence to ministers who are members of the cabinet and to certain 
other high officials. 

(5) The Commission wishes to stress that the rules of Article 9 are not 
valid with respect to special missions having ceremonial or formal fune- 
tions. This question is dealt wita in Article 10. 

(6) The Commission considers that the rank of heads of special missions 
should be determined on the basis of the following considerations. Al- 
though in the case of ad hoc ceremonia. diplomacy the heads of special 
missions are still divided into diplomatic classes (e.g., special ambassador, 
special envoy), the current practice is not to assign them any special diplo- 
matic title. All heads of special missions represent their states and are 
equal among themselves in accordance with the principle of the equality 
of states. 

(7) The International Law Commission did not take up this question 
in 1960. During the Commissior.’s debates in 1960, however, Mr. Jiménez 
de Aréchaga expressed the view that the rules on classes of heads of 
missions applied equally to special missions, and he did not restrict that 
conclusion to ceremonial missions.** 

(8) The practice developed in relatior.s between states since the forma- 
tion of the United Nations ignores the division of heads of special missions 
into classes according to their ranks, except in the case of ceremonial 
missions. 

(9) There are two views conc2rning precedence among heads of special 
missions. According to the first, the qu2stion.of rank does not arise with 
special missions. This follows rom the legal rule laid down by Article 
3 of the Regulation of Vienna of 19 March 1815. This provides that 
diplomatic agents on special mission shall not by this fact be entitled to 
any superiority of rank. Genet?! deduces from this rule that they have 
no special rank by virtue of their mission, although they do have diplo- 
matic status. However, Satow 74 takes a different view. Although the 
heads of special missions are not ranked in the same order as the heads 
of the permanent diplomatic missions, there does exist an order by which 
their precedence can be established. This, says Satow, is an order inter se. 
It is based on their actual diplomatic rank; and where they perform identi- 
eal functions, precedence among them is determined on the basis of the 
order of presentation of their credentials or full powers. 

(10) In his 1960 proposal,24 Mr. A. E. F. Sandström, Special Rap- 
porteur of the International Law Comm'ssion, took the view that although, 
under the Regulation of Vienna, a special mission enjoys no superiority 
of rank, the heads of special missions, at least ceremonial missions, never- 
less rank among themselves according to the order of the presentation of 
their eredentials. Yet while advancing this opinion in the preliminary 

212 Ibid., p. 116. 
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214 Sir Ernest Satow, A Guide to Diplomatic Practice, 4th ed., London, 1957, p. 41. 
215 Yearbook of the International Law Commission, 1960, Vol. IT, p. 109. 
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part of his report, he limited himself in his operative proposal (alternative 
I, Article 10, and alternative II, Article 3) to inserting the negative pro- 
vision that the head of a special mission should not, by such position only, 
be entitled to any superiority of rank. 

(11) Mr. Sandstrém took as his starting point the idea that rank was 
defined by membership in the diplomatic service or by diplomatic category. 
He therefore made a distinction between diplomatic missions, missions 
regarded as being diplomatic, and technical missions, which were not of 
a diplomatic character. 

(12) In the first place, the Commission, at its Sixteenth Session, held 
that it is not true that the person heading a special diplomatic mission of 
a political character will necessarily be a member of the diplomatic service 
and have diplomatic rank. Such missions may be headed by other persons, 
so that diplomatic rank is a very unreliable criterion. Why should a high 
official of the state (for example, a member of the government) necessarily 
be ranked lower than a person bearing the title of ambassador? This 
would be incompatible with the current functional conception of diplo- 
macy. On the other hand, it is considered that it would be erroneous to 
elassify heads of mission having diplomatic rank according to their titles 
(for example, ambassador and minister plenipotentiary). They are all 
heads of diplomatic missions and have the same authority to represent 
their sovereign states, which, under Article 2 of the United Nations Char- 
ter, enjoy the right to sovereign equality. It follows that precedence 
inter se cannot be determined on the basis of diplomatic rank, at least in 
so far as juridical treatment is concerned (this does not affect the matter 
of courtesy towards the head of the special mission). 

(13) Secondly, the Commission discarded the idea that different prin- 
ciples apply to so-called technical missions. Such missions are today . 
usually headed by a career diplomat, and the task of every technical mis- 
sion includes some political and representative elements. 

(14) Again, precedence can hardly be established according to the 
order of the presentation of credentials by the heads of special missions. 
At most meetings of special missions the presumption, consistent with the 
facts, is that they arrive simultaneously,*** and the individual and cere- 
monial presentation of credentials is a distinet rarity. For this reason, 
the date of presentation is without significance in practice. 

(15) Precedence among heads of special missions, limited as it is in its 
effect to their relations inter se, is important only in the case of a multi- 
lateral meeting or of contacts among two or three states, not counting the 
receiving state. In contacts between the special mission and the repre- 
sentatives of the receiving state alone, the question of precedence does not 
arise: as a matter of courtesy the host treats its guest with high considera- 
tion, and the latter is obliged to act in the same manner towards its host. 

(16) The Commission considers that as a result, first, of the change 
which has taken place in the conception of the character of diplomacy, 


216 Thus, Jiménez de Aréchaga; see Yearbook of the International Law Commission, 
1960, Vol. II, p. 116, par. 13. 
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especially the abandonment of the theory of the exclusively representative 
character of diplomacy and thz adoption of the functional theory,”*’ and 
secondly, of the acceptance of the principle of the sovereign equality of 
states, the legal rules relating ~o precedence among heads of special mis- 
sions have undergone a complete transformation. The principles of the 
Regulation of Vienna (1815) are no longer applicable. Nc general prin- 
ciple can be inferred, on the basis of analogy, from the rules of precedence 
governing permanent missions. For this reason, more and more use is 
being made of an automatic method of determining the precedence of 
heads of special missions, namely, the classification of delegates and dele- 
gations according to the alphabetical order of the names of the partici- 
pating states. In view of the Hnguistic differences in the names of states, 
the custom is also to state the language in which the classification will be 
made.” This is the only procedure which offers an order capable of re- 
placing that based on rank, while at the same time ensuring the application 
of the rules on the sovereign equality of states.?*® 

(17) The International Lan Commission did not go inzo the question 
of precedence within a special mission. It believes that each state must 
itself determine the internal crder of precedence among the members of 
the special mission and that this is a matter of protocol only, the order 
of precedence being sent to tha receiving state by the head of the special 
mission either direct or through the permanent diplomatic mission. This 
rule forms the subject of Article 9, paragraph 2. 

(18) The Commission also b2lieves that there are no universal legal rules 
determining the order of pracedence as between members of different 
special missions, or as between them and members of permanent diplomatic 
missions, or as between them and the administretive officials of the receiving 
state. 

(19) It frequently happens that special missions meet in the territory of 
a third state which is not involved in their work. In this case it is im- 
portant to the receiving state that the precedence of the heads of the special 
missions, or rather of the missions themselves, should be fixed, so that it 
does not, as host, run the risk of favouring one of them or of being guided 
by subjective considerations in determining their precedence. 

(20) A brief comment must be made on the question af the use of the 
alphabetical order of names of states as a basis for determining the order 
of precedence of special missions. At the present time, the rule in the 
United Nations and in all the specialized agencies, in accordance with the 

217 This cumulation of the funestional and the representative cheracter is confirmed 
by the fourth paragraph of the Preamble and by Art. 3 of the Vianna Convention on 
Diplomatic Relations. 

218 Mr. Sandström too used this method in dealing with the question of the participa- 
tion of ad hoc diplomats in congresses and ecnferences (Chap. IL, Art. 6). 

219 In order to bring the practice further into line with the principle of equality, 
it is now customary for lots to be Irawn, the initial letter of the name of the state thus 
chosen indicating the beginning of the ad hoc alphabetical order. At United Nations 
meetings and meetings organized Sy the United Nations, lots are drawn at the opening 


of the session, to assign seats to tae participating states for the duration of the session 
and whenever a roll-eall vote is tazen, 
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principle of the sovereign equality of states, is to follow this method. 
While considering it to be the most correct one, the Commission concedes 
that the rule need not be strictly interpreted as requiring the use of the 
alphabetical order of the names of states in a specified language—HEnglish, 
for example. Some experts have drawn attention to the possibility of 
applying the same method but on the basis of the alphabetical order of 
names of states used in the official diplomatie list of the receiving state. 
The important thing is that the system applied should be objective and 


consistent with thé principle of the sovereign equality of states. For 


this reason, the Commission adopted the principle of the alphabetical 
order of the names of states. The members of the Commission were divided 
on the question whether the order adopted should be that used by the 
United Nations or that used in the official diplomatic list of the receiving 
state. 

(21) The Commission considers that everything stated in this article 
with regard to heads of special missions is also applicable to single 
representatives. 


ARTICLE 10 
Precedence among spectal cerernonial and formal missions 


Precedence among two or more special missions which meet on a 
ceremonial or formal occasion shall be governed by the protocol in force 
in the receiving state. 


Commentary 


(1) The Vienna Convention on Diplomatic Relations confines itself to 
provisions concerning permanent diplomatic missions and does not take 
into account either special missions or diplomatic ceremonial and formal 
missions, which have continued to exist in practice even after the estab- 
lishment of permanent resident diplomacy, and continue to exist to this 
day. 

(2) The Commission observed that the rules governing special ceremonial 
and formal missions vary from state to state. The question arises whether 
a selection should be made among the different customs, or whether the 
rule universally observed in practice should be adopted, namely, that the 
receiving state is competent to settle the order of precedence among special 
missions meeting on its territory on the occasion of a ceremony or a formal 
manifestation. The Commission favoured the second proposal. 

(3) The different customs practiced include the following: 

(a) On such oceasions the representatives of states customarily bear 
the title of special ambassadors extraordinary. Even a regularly ac- 
credited ambassador, when assigned to represent his country on a cere- 
monial oceasion, is given the title of ad hoc ambassador. This is regarded 
as a point of international courtesy. 

(b) In accordance with the established interpretation of Article 3 of 
the Regulation of Vienna of 1815, the prior tempore rule is held to apply 
even to these ambassadors, who should take precedence in the order of the 
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time of presentation of the letters of credence issued for the ad hoc occa- 
‘sion. In practice, however, it has proved almost impossible to implement 
ths rule. The funeral of King George VI of Great Britain was a case 
ir point. A number of special missions were unable, for lack of time, to 
' pzesent their letters of credence, or even copies of them, to the new Queen 
before the funeral ceremony. Moreover, several missions arrived in London 
simultaneously, so that the rule providing for tae determination of preced- 
_ eace according to the order of arrival was also inapplicable. For this 
' Yrason, it was maintained that it would be preferable to select another 
criterion, more objective and closer to the principle of the sovereign egual- 
ity of states, while retaining the division of heads of special missions into 
CASSES. 

(c) It is becoming an increasingly =requent practice to send special 
Gelegates of higher rank than ambassador to be present on ceremonial 
ozeasions. Some countries consider thai to give them the title of ad hoc 
ambassador would be to lower their status, for it is increasingly recognized 
that heads of government and ministers rank above all officials, including 


embassadors. In practice, the domesti2 laws of a number of countries 


cive such persons absolute precedence over diplomats. 

(d) However, persons whe do not bzlong to the groups mentioned in 
` gab-paragraph (a) above are also sent as special ad hoc ambassadors, but 
gre not given diplomatic titles becaus2 they do not want them. Very 
cften these are distinguished persons in their own right. In practice there 
kas been some uncertainty es to the rules applicable to their situation. 
‘ne school of thought opposes the idea that such persons also take preced- 
ence over ad hoc ambassadors; and there are some who agree with the 
irguments in favour of this viewpoint, which are based on the fact that, if 
she state sending an emissary of this kind wishes to ensure that both the 


_nead of the special mission and itself are given preference, it should appoint - 


nim ad hoe ambassador. Any loss of precedence is the fault of the sending 
state. 

(e) In such cases, the diplomatic status of the head of the special 
mission is determined ad hoc, irrespective of what is called (in the French 
texts) the rang diplomatique réel. The title of ad hoc ambassador is very 
often given, for a particular occasion, either to persons who do not belong 
to the diplomatic career service or to heads of permanent missions who 
belong to the second class. This fact should be explicitly mentioned in 
the special letters of credence for ceremonial or formal occasions. - 

(f) The issuance of special letters of credence covering a specific func- 
tion of this kind is a customary practice. They should be in good and due 
form, like those of permanent ambassadors, but they differ from the 
latter in their terms, since the mission’s task ts strictly limited to a particu- 
lar ceremonial or formal function. Th: issuance of such letters of credence 
is regarded as an international courtesy, and that is why heads of perma- 
nent diplomatie missions are expected to have such special letters of 
eredence. 
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(9) Great difficulties are ‘caused by the uncertainty of the rules of law 
concerning the relative rank of the head of a special mission for. a. cere- 
monial and formal function and the head of the mission regularly ac- 
credited to the government of the country in which the ceremonial occasion 
takes place. Under the protocol instructions of the Court of St. James, 


the heads of special missions have precedence, the heads of regularly ac- z 


credited diplomatic missions occupying the rank immediately below them, . 
unless they are themselves acting in both capacities on the specifie occasion 


in question. This solution is manifestly correct and is dictated by the .-- 


very nature of the function, since otherwise it would be utterly pointless 
to send a special mission. 

(h) The situation of the members of a special mission of a ceremonial 
or formal nature in cases where the members are designated as equals and 
are given collective letters of credence for the performance of the cere- 
monial or formal function in question is not precisely known. As stated 
in paragraph (4) of the commentary on Article 7, practice in this matter is 
not uniform. | 

(4) Some members of the Commission requested that, despite the Com- 
mission’s unanimous decision to accept the rule incorporated in Article 10, 
the Special Rapporteur’s original text should also be included in the 
present report for purposes of information.?”° This text is as follows: 


“i. Where two or more special missions meet on a formal or cere- ` 
monial occasion (for example, a marriage, christening, coronation, 
installation of Head of State, funeral, ete.), precedence among the 
heads of missions shall be determined in accordance with the class 
to which each head of mission belongs by virtue of his diplomatic 
title, and within each class in accordance with the alphabetical order 
of the names of the states. 

‘2. Heads of State, members of ruling families, chairmen of coun- 
cils and ministers who are members of the government represent spe- 
cial classes having precedence over the class of ambassadors. 

‘3, Heads of special missions who do not possess the diplomatic 
rank of ambassador or minister plenipotentiary and who do not be- 
long to the groups specified in paragraph 2 of this article shall con- 
stitute, irrespective of the functions they perform, a special group 
next following that of heads of special missions having the rank of 
minister plenipotentiary. 

‘‘4. The diplomatic title used ` in determining precedence for the 

_ purposes of this article, except in the ease of persons mentioned in 
paragraph 2, shall be that indicated in the credentials issued for the 
' performance of the ceremonial or protocol function. 

“5. Heads of regular diplomatic missions shall not be considered 
to be heads of special missions for ceremonial or formal functions 
unless they have presented credentials issued specially for this par- 
ticular purpose. 


220 A/CN.4/166, Article 9. 
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‘6, The rank of the staff of special ceremonial and formal missions 
shall be determined in accordance with the rank of the heads of 
mission. 

“7. When they appear at the ceremony to which their formal or 
ceremonial function relates, heads of special missions shall take 
precedence over the heads of regula? diplomatie missions.”’ 


This text was communicated to the Commission, but the Commission 
did not consider it in detail because it had decided in principle to regulate 
the matter by reference rather than by substantive provisions. 


ARTICLE 11 
Commencement of the functions of a spectal mission 


The functions of a special mission shall commence as soon as that mis- 
sion enters into official contact with the appropriate organs of the receiv- 
ing state. The commencement of its functions shall not depend upon 
presentation by the regular diplomatic mission or upon the submission 
of letters of credence or full powers. 


Commentery 


(1) The Vienna Convention on Diplomatic Relations contains no express 
provisions on the commencement of the functions of permanent diplomatic 


' missions. 


(2) The International Law Commission takes the view that, where the 
commencement of the functions of a svecial mission are concerned, the 
rules applicable to permanent diplomatiz missions do not apply.?74 

(3) In practice, this matter is governed by a special usage. The func- 
tions of the special mission which have been the subject of prior notice 
and acknowledgement begin when the sdecial mission arrives in the terri- 
tory of the receiving state, un:ess it arrives prematurely—a situation which 
depends on the circumstances and on the notion of what constitutes a 
reasonable interval of time. If there has been no prior notice, the func- 
tions are deemed to begin when contact is made with the organs of the 
receiving state. A further point is that, in the case of special missions, 
the commencement of the function neec not be deemed to take place only 
when copies of the letters of credence or full powers are presented, al- 
though this is taken into account in the case of ad hoc ambassadors. Heads 
of special missions in general, even in cases where they must have full 
powers, do not now present either the original or a copy in advance, but 
only when the time comes to prove their authority to assume obligations 
on behalf of the sending state. Thus there is a legal difference with 
respect to determining when the funcsion commences, as compared with 
the case of the heads of permanent missions. 


221 Yearbook cf the International Law Commission, 1950, Vol. IT, p. 116 and p. 180. 
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(4) Almost all the instructions by states concerning the exercise of 
functions related’ to diplomatic protocol are found to contain more rules 
on the procedure for welcoming a ceremonial ad hoc mission when it 
arrives and escorting it when it leaves than on its reception, which con- 
sists of an audience with the Minister for Foreign Affairs to introduce the 
mission, or the presentation of letters of introduction or copies of cere- 
dentials, There are even fewer rules on audiences by Heads of State for 
the presentation of letters of credence. Even it the head of a special 
mission arrives with special letters of credence addressed to the Head 
of State, the practice is to present them more expeditiously—+.e., through 
the Chief of Protocol—and the functions of the mission commence imme- 
diately. An example of this custom is the case of an ad hoc mission sent 
to present the condolences of its own Head of State to the Head of State 
of another country upon the death of his predecessor or of a member of 
the royal family. In such a ease, formal receptions are hardly in order; 
besides, there is usually little time. Nevertheless, missions of special im- 
portance are treated according to the general rules of protocol, both on 
arrival and when they leave. 

(5) Contacts between special missions appointed to conduct political 
negotiations also generally take place immediately following the so-called 
protocol visit to the competent official with whom the negotiations are 
to be held. 

(6) In the case of special missions appointed to conduct technical nego- 
tiations, it is not the practice to have either a ceremonial reception or a 
ceremonial presentation of credentials. It is customary, however, to make 
an introductory visit or, if the parties already know each other, a visit 
for the purpose of establishing contact. There is a growing tendency 
to abandon the custom whereby the head of the special mission is accom- 
panied on his first visit by the head of the diplomatic mission permanently 
accredited to the receiving state, or by some member of that mission, if 
the head of the special mission or his opposite number who is to receive 
him is of lower rank than the head of the permanent mission. In practice, 
however, this formality of introduction is becoming obsolete, and the Com- 
mission does not deem it essential. 

(7) It should be noted that there is an essential difference betwean 
the reception of the head of a special mission and the presentation of his 
letters of credence or full powers on the one hand and the reception of 
the heads of permanent missions and the presentation of their credentials 
on the other. This difference relates, first of all, to the person from 
whom the full powers emanate, in cases other than that of a special am- 
bassador or an ad hoc ceremonial mission. A special ambassador and the 
head of an ad hoc ceremonial mission receive their letters of credence from 
the Head of State, as do the regular heads of diplcmatic missions of the 
first and second classes, and they are addressed to the Head of the State 
to which the persons concerned are being sent. This procedure is not 
necessarily followed in the case of other special missions. In accordance 
with a recently established custom, and by analogy to the rules concerning 
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the regularity of credentials in the United Nations, full powers are issued 
elther by the Head of State or of government or by the Minister for 
Foreign Affairs, regardless of the rank of the delegate or of the head of 
the special mission. 

(8) Again, this difference is seen in the fact that the letters of credence 
of the head of a permanent diplcmatic mission are always in his name, 
while this is not so in the case of special missions, where even for a 
ceremonial mission, the letters of credence may be collective, in the sense 
that not only the head of the mission but the other members also are 
appointed to exercise certain funczions (a situation which could not occur 
in the ease of regular missions, where there is na collective accreditation). 
Full powers may be either individual or collective, or possibly supplemen- 
tary (granting authority only to the head of the mission, or stipulating 
that declarations on behalf of the state will be made by the head of the’ 
mission and by certain members or by one or more persons named in the 
full powers, irrespective of their position in the mission). It has recently 
become increasingly common to provide special missions with supple- 
mentary collective full powers for the head of the mission or a particular 
member. This is a practical solution (in case the head of the mission 
should be unable to be present throughout the negotiations). 

(9) In practice, the members end staff of a special mission are deemed 
to commence their function at the same time as the head of the mission, 
provided that they arrived together when the mission began its activities. 
If they arrived later, their function is deemed to commence on the day of 
their arrival, duly notified to the receiving state. 

(10) It is becoming increasingly rare to accord a formal welcome to 
special missions when they arrive at their destination, t.e., at the place 
where the negotiations are to 3e held. In the case of important political 
missions, however, the rules concerning reception are strictly observed 
but this is of significance only from the standpoint of formal courtesy 
and has no legal effect. 

(11) Members of permanent diplomatic missions who become members 
of a special mission are considered, despite their work with the special 
mission, to retain their capacity as permanent diplomats; consequently, the 
question of the commencement of their functions in the special mission is 
of secondary importance. 

(12) In practice states complain of discrimination by the receiving 
state in the reception of special missions and the way in which they are 
permitted to begin to function even among special missions of the same 
character. The Commission believes that any such diserimination is con- 
trary to the general principles governing international relations. It be- 
lieves that the principle of non-discrimination should operate in this case 
too; and it requests governments to advise it whether an eppropriate rule 
should be included in the article. The reason why the Commission has 
refrained from drafting a provision on this subject is that very often 
differences in treatment are due to the varying degree of cordiality of 
relations between states. 
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ARTICOLE 12 
End of the functions of a special mission 


The functions of a special mission shall come to an end, inter alia, 
upon: 
_ (a) The expiry of the duration assigned for the special mission; 
(b) The completion of the task of the special mission; 
(c) Notification of the recall of the special mission by the sending state; 
(d) Notification by the receiving state that it considers the mission 
terminated. 


Commentary 


(1) The Vienna Convention on Diplomatie Relations contains no rules 
dealing directly with the end of the functions of permanent diplomatic 
missions. Its treatment of the subject is limited to one provision on the 
end of the function of a diplomatic agent (Article 43) and the provision 
concerning the case of the breaking off of diplomatic relations or the recall 
of the mission (Article 45). 

(2) In its deliberations in 1960,??? the International Law Commission 
accepted the view that a special mission came to an end for the same reasons 
as those terminating the functions of diplomatie agents belonging to per- 
manent missions. However, the accomplishment of a special mission’s 
task was added, as a special reason for the termination of its functions.??? 

(3) The Commission accepted the view of the majority of authors that 
the task of a special mission sent for a ceremony or for a formal occasion 
should be regarded as accomplished when the ceremony or occasion is over. 

(4) In the first proposal he submitted in 1960 as the Commission’s 
Special Rapporteur, Mr. Sandström expressed the opinion that it was de- 
sirable also to consider the functions of the special mission ended when the 
transactions which had been its aim were interrupted. A resumption of 
negotiations would then be regarded as the commencement of the functions 
_of another special mission. Some authors adopt the same view and con- 
sider that in such cases it is unnecessary for the special mission to be 
formally recalled. The Commission regarded as well-founded the argu- 
ment that the functions of a special mission are ended, to all practical 
purposes, by the interruption or suspension sine die of negotiations or other 
deliberations. It considered it preferable, however, to leave it to the send- 
ing and receiving states to decide whether they deemed it necessary in such 
eases to bring the mission to an end by application of the provisions of 
Article 12 (e) and (d). 

ARTICLE 13 
Seat of the special mission 


1. In the absence of prior agreement, a special mission shall have its 
seat at the place proposed by the receiving state and approved by the 
sending state. 


222 Ibid., pp. 179-180. 
228 This addition was proposed by Mr. Jiménez de Aréchaga; see tbid., p. 115. 
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2. If the special mission’s tasks involve travel or are performed by 
different sections or groups, the special mission may have more than 
ome seat. 


Commentary 


(1) The provision of Article 18 is not identical to that contained in 
tae Vienna Convention on Diplomatie Relations (Article 12). In the 
frst place, permanent missions must have their seats in the same locality 
es the seat of the government. The permanent mission is attached to the 
capital of the state to which it is accredited, whereas the special mission 
i usually sent to the locality in which it is to carry out its task. Only 
ma exceptional cases does a permanent mission set up offices in another 
locality, whereas it frequently occurs that, for the performance of its task, 
a special mission has to move from place to place and its functions have 
-0 be carried out simultaneously by a number of groups or sections. Each 
group or section must have its own seat. 

(2) Very little has been written on this question, and in 1960 the Com- 
mission did not consider it necessary to deal with it at length. Its basic 
shought was that the rules applicable zo permanent miss-ons in this con- 
aexion were not relevant to special missions and that no special rules on 
the subject were needed. Some membars of the Commission did not en- 
tirely agree, however, because the absence of rules on the subject might 
encourage special missions to elaim tha right to choose their seat at will 
and to ‘‘open offices in any part of the territory of the receiving state.’’ 24 

(3) In practice, special missions normally remain at the place desig- 
nated by mutual agreement, which, in most cases, is not formally estab- 
lished by the sending state and the receiving state. Under that agreement 
the special mission generally establishes its offices near the locality where 
its functions are to be performed. If the place in question is the capital 
city of the receiving state and there are regular diplomatic relations be- 
tween the two states, the official offices of the special mission are usually on 
the premises of the sending state’s regular diplomatic mission, which (un- 
less otherwise indicated) is its official address for communication purposes. 
Even in this case, however, th2 special mission may have a seat other than 
the embassy premises. 

(4) It is very rare, in practice, for the seat of a special mission not to 
be chosen by prior agreement. In the exceptional case where the special 
mission’s seat is not established in advance by agreement between the 
states concerned, the practice is that the receiving state proposes a suit- 
able locality for the special mission’s seat, chosen in tke light of all the 
circumstances affecting the mission's efficient functioning. Opinion is 
divided on whether the sendirg state is required to accept the place chosen 
by the receiving state. It has been held that such a requirement would 
conflict with the principle of the United Nations Charter concerning the 
sovereign equality of states if the receiving state were to impose the choice 


224 Yearbook of the International Law Commission, 1960, VoL II, p. 116 and pp. 
179-180. 
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of the seat. The Commission has suggested a compromise, namely, that 
the receiving state should have the right to propose the locality, but that 
in order to become effective, that choice should be accepted by the sending 
state. That solution would have certain shortcomings in cases where the 
proposal was not accepted. The Commission has left the question open. 

(5) The Commission did not go into the details of rules to determine the 
difference between the main seat and other seats where the special mission’s 
task makes it necessary for it to have more than one seat. Usage varies 
in practice. One solution proposed to the Commission was that the mein 
seat should be in the locality in which the seat of the Ministry of Foreign 
Affairs of the receiving state is situated, or in some other locality chosen 
by mutual agreement, and that the other seats should be established with 
a view to facilitating the work of the sections or teams. However, the 
Commission preferred to leave this question to be settled by agreement of 
the parties. 


ARTICLE 14 


Nationality of the head and the members of the special mission and of 
members of its staff 


1. The head and members of a special mission and the members of its 
staff should in principle be of the nationality of the sending state. 

2. Nationals of the receiving state may not be appointed to a special 
mission except with the consent of that state, which may be withdrawn 
at any time. 

3. The receiving state may reserve the right provided for in para- 
graph 2 with regard to the nationals of a third state who are not also 
nationals of the sending state. 


Commentary 


(1) Article 14 corresponds to Article 8 of the Vienna Convention on 
Diplomatic Relations. 

(2) In 1960 the International Law Commission did not consider it neces- 
sary to express an opinion on the question whether the rules concerning 
the nationality of diplomatic agents of permanent missions should also 
apply to special missions. It even formulated the rule that the relevant 
article of its 1958 draft—Article 7—did not apply directly to special mis- 
sions.?75 

(3) The relevant literature, on the other hand, does not consider it im- 
possible for nationals of a country to be admitted by that country as 
members of special missions, but stresses that the problem has been dealt 
with differently by various countries at various times.??6 

(4) In the Commission’s view, there is no reason why nationals of the 
receiving state should not be employed as ad hoc diplomats of another 

225 Ibid., pp, 179-180. 


228 Sir Ernest Satow, A Guide to Diplomatie Practice, 4th ed., London, 1957, pp. 
138-141. 
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state, but for that purpose, the consent of the receiving state has to be 
obtained. 

(5) Apart from the question whether a national of the receiving state 
can perform the functions of ed hoc diplomat of another state, the problem 
arises whether an ad hoc diplomat must possess the nationality of the 
state on whose behalf he carries out his mission. Here again, the Inter- 
national Law Commission expressed no opinion in 1960. Recent practice 
shows that nationals of third states, and even stateless persons, may act as 
ad hoc diplomats of a state, although some members of the Commission 
held it to be undesirable that they should do so. Practical reasons some- 
times make it necessary to adopt this expedient, and in practice it is for 
the receiving state alone to decice whether or not such persons should be 
recognized as ad hoc diplomats. 

(6) The Commission has not specifically referred in the text to the 
possibility that the head of a spezial mission or one of its members or staff 
might have dual nationality. It believes that, in the case of a person who 
also possesses the nationality of the receiving state, that state has the 
right, in accordance with the existing rules on nationality in international 
law and with the practice of some countries, to consider such a person, on 
the basis of the characterization theory, exclusively as one of its own 
nationels. In most states, the idea still prevails that nationality of the 
receiving state excludes any other nationality, and the argument that ef- 
fective nationality excludes nominal nationality is not accepted in this 
ease. The case of a person possessing more than one foreign nationality is 
juridically irrelevant, since it would be covered by paragraph 3 of this 
article. 

(7) The Commission has also not considered whether persons possessing 
refugee status who are not natives of the receiving state can be employed, 
without the special approval of the receiving siate, as heads or members of 
special missions or of their staffs. . 

(8) As regards nationals of the receiving state engaged locally by the 
special mission as auxiliary staf, and persons having a permanent domicile 
in its territory, the Special Repporteur believes that they should not be 
subject to the provisions of this article, but rather to the régime applicable 
in this respect under the domestic law of the receiving state. The Com- 
mission did not deem it necessary to adopt a special rule on the subject. 

(9) Nor did the Commission express any views on the question whether, 
in this respect, aliens and stateless persons Laving a permanent domicile 
in the territory of the receivirg state should be treated in the same way 
as nationals of that state. 


ARTICLE 15 
Right of special missions to uze the flag and emblem of the sending state 


A special mission shall have the right to display the fag and emblem 
of the sending state on the premises of the mission, on the residence of 
the head of the mission and cn the means of transport of the mission. 
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Commentary 


(1) Article 15 is modelled on Article 20 of the Vienna Convention on 
Diplomatie Relations. 

(2) The Commission reserves the right to decide at a later stage whether 
“Article 15 should be placed in the section of the draft dealing with general 
matters or in the special section concerning facilities, privileges and im- 
munities. 

(3) In 1960, the International Law Commission recognized the right 
of special missions to use the national flag of the sending state upon the 
same conditions as permanent diplomatic missions.?7*7 In practice, the 
conditions are not identical, but nevertheless there are some instances 
where this is possible. The Commission’s Special Rapporteur, Mr. Sand- 
strom, cited the case of the flying of the flag on the motor vehicle of the 
head of a ceremonial mission. During the discussion which took place 
in the Commission in 1960, Mr. Jiménez de Aréchaga expressed the view 
that all special missions (and not only ceremonial missions) have the right 
to use such flags on the ceremonial occasions where their use would be 
particularly appropriate.?”* 

(4) Current practice should be based on both a wider and a narrower 
approach: wider, because this right is not restricted to ceremonial missions 
but depends on the general circumstances (e.g., special missions of a tech- 
nical nature moving in a frontier zone and all special missions on certain 
formal occasions) ; and narrower, because this usage is now limited in fact 
to the most formal occasions or to circumstances which warrant it, in the 
judgement of the mission. In practice, however, such cases are held within 
reasonable limits, and the tendency is towards restriction. 

(5) All the rules applicable to the use of the national flag apply equally 
to the use of the national emblem, both in practice and in the opinion of 
the International Law Commission. 

(6) In practice, some receiving states assert that they have the right 
to require that the flag of the sending state should be flown on all means 
of transport used by the special mission when it is travelling in a particu- 
lar area. It is claimed in support of this requirement that measures to 
protect the special mission itself will be easier to carry out if the attention 
of the authorities of the receiving state is drawn by an external distinguish- 
ing mark, particularly in frontier security zones and military zones and in 
special circumstances. Some states, however, object to this practice on 
the grounds that it very often causes difficulties and exposes the special 
mission to discrimination. The Commission holds that this practice is 
not universally recognized and it has therefore not included a rule re- 
garding it in the text of Article 15. 


ARTICLE 16 


Activities of special missions tn the territory of a third state 


1. Special missions may not perform their functions in the territory 
of a third state without its consent. 


227 Yearbook of the International Law Commission, 1960, Vol. IT, p. 108, p. 180, 
228 Ibid., p. 116. 
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Z. The third state may impose conditicns which must be observed by 
the sending state. 


Commentary 


(1) There is no corresponding zule in the Vienna Convention on Diplo- 
mazie Relations, but Article 7 of tae Vienna Convention on Consular Rela- 
tions of 1963 provides that a consular post established in a particular state 
may not exercise consular functions in ancther state if the latter objects. 

2) Very often, special missions from different states meet and carry 
on their activities in the territory of a third state. This is a very ancient 
practice, particularly in the case of meetings between ad hoc missions or 
diwlomats belonging to states which are in armed conflict. The Inter- 
nacional Law Commission did not take note of this circumstance in 1960; 
no? have writers paid much attertion. to it, but some of them do mention 
it, particularly where the contazt takes place through the third state. 
Waether or not the third state engages in mediation or extends its good 
offices, courtesy undoubtedly requires that it should be informed, and it 
is entitled to object to such meetings in its territory. 

(8) Thus, the states concernec are not entitled to make arbitrary use 
of the territory of a third state for meetings of their special missions, if 
ths is contrary to the wishes of that state. However, if the third state 
hes been duly informed and does not express any objection (its formal 
consent is not necessary), it has a duty to treat special missions sent in 
these circumstances with every consideration, to assure them the necessary 
ecnditions to carry on their activities, and to offer them every facility, 
wile the parties concerned, for their part, must refrain from any action 
waich might harm the interests of the third state in whose territory they 
cerry on their activities. 

(4) In practice, the prior approval of the third state is often simply a 
matter of taking note of the intention to send a special mission to its terri- 
tcry (such intention may even be notified orally). If the third state 
makes no objection to the notifeation and allows the special mission to 
arrive in its territory, approval is considered to have been given. 

(5) The Commission regards as correct the practice of some states— 
fer example, Switzerland during the war—in imposing certain conditions 
which must be observed by parties sending special missions. The duty 
te comply with these conditions is without prejudice to the question 
vhether, objectively, the missiors’ activities are considered to be prejudi- 
cial to the interests of the third state in whose territory they are carried on. 

(6) A question which arises in practice is whether the third state must 
rot only behave correctly and impartially towards the states whose mis- 
sions meet in its territory by according them equal treatment, but must 
élso respect any declarations it may itself have made in giving its prior 
Epproval. Since such approval can be given implicitly, it must be con- 
sidered that a third state which goes evan further by taking note, without 
cbjection, of a request for permission tc use its territory Is, In accordance | 
‘vith the theory of unilateral juridical acts in international law, bound 
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by the request of the parties concerned, unless it has made certain reserva- 
tions. 

(7) Intercourse between a special mission of one state and the permanent 
diplomatic mission of another state accredited to the receiving state must 
be accorded the same treatment as the intercourse and activities of special 
missions in the territory of the third state. Such contacts are frequent, 
and they are referred to by legal writers as irregular means of diplomatie 
communication. They make direct intercourse possible between states 
which do not maintain mutual diplomatic relations, even when the states 
concerned are in armed conflict. 

(8) The right of the third state, at any time and without being obliged 
to give any reason, to withdraw its hospitality from special missions in its 
territory and to prohibit them from engaging in any activity is recognized. 
In such eases, the sending states are obliged to recall their special missions 
immediately, and the missions themselves are required to cease their 
activities as soon as they learn that hospitality has been withdrawn. The 
exercise of this right by the third state does not mean that diplomatic 
relations with the states in question are broken off or that the head of the 
mission or its members are declared persona non grata. It merely means 
that the third state’s consent to the activities of special missions in its 
territory has been revoked. The Commission held that Article 16, para- 
graph 1, was sufficient and that the word ‘‘consent’’ means that the consent 
of the third state continues to be required throughout the period during 
which the activities of the special missions of the other states are taking 
place. 


CHAPTER IV 
PROGRAMME OF WORE AND ORGANIZATION OF FUTURE SESSIONS 


36. After discussion at two private meetings held on 19 and 22 June 
1964 and consideration by the officers of the Commission and the Special 
Rapporteurs, the Commission, at its 749th meeting, adopted its programme 
of work for 1965 and 1966. It decided to complete the study of the law 
of treaties and of special missions within that period. As to the other 
subjects on its agenda, the Commission decided to give priority to its work 
on relations between states and inter-governmental organizations. The 
questions of succession of states and governments and state responsibility 
will be dealt with as soon as the subjects previously mentioned have been 
completed. 

37. These decisions were taken having regard, in particular, to the fact 
that the term of office of the present members of the Commission expires 
at the end of 1966 and that it is desirable to complete, before that date, 
not only the study of the law of treaties, but also the study of special 
missions. That topic was chosen in preference to relations between states 
and inter-governmental organizations in the light of General Assembly 
Resolution 1289 (XIII) of 5 December 1958, which provided that the 
question of relations between states and inter-governmental international 
organizations should be considered ‘‘at the appropriate time, after study 
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of diplomatic intercourse and immunities, consular interccurse and im- 
munities and ad hoc diplomacy has been completed by the United Na- 
tions... .’’ A draft on special missions had already been prepared, and 
several articles of that draft were discussed at the present session. 

38. The need to complete the study of several topics before the end of 
1966 led the Commission to raise the question of the duration of sessions. 
In order to complete its programme for 1964, the Commission decided to 
extend its present session by one week. It regretted the fact that, by 
reason of external circumstances such as the postponement of the dates of 
the Nineteenth Session of the Genaral Assembly, it was not possible for the 
Commission to hold a supplementary winter session in 1965, as it had in- 
tended. The Commission believes, however, thet it is essential to hold a 
four-week winter session in 1966, in order to have at its disposal the mini- 
mum time necessary for the completion of the heavy programme of work 
it has to complete before the end of the 1966 session. | 

39. The Commission intends in 1965, after considering the comments 
received from governments, tc conclude the second reading of the first 
part, and as many further articles as possible of the second part, of its 
draft on the law of treaties, in aecordance with suggestions of the Special 
Rapporteur. At the same session, the Commission will continue its study 
of special missions and of relations between states and inter-governmental 
organizations. In 1966, the Commission will complete the remaining 
articles of its draft on the law of treaties and the draft on special missions. 
At the same time and within tke limits of the time available, the Com- 
mission will also continue its study of relations between states and inter- 
governmental organizations and undertake further preparatory work on 
succession of states and governments and state responsibility, which are to 
be the main subjects of its concern during sessions held after 1966. 

40. It was therefore decided zo ask the Secretariat to request govern- 
ments to submit their comments on the second part of the draft on the 
law of treaties by January 1955 at the latest, so that the Commission can 
consider them at its 1965 session; it was also decided to request govern- 
ments to submit their comments as soon as possible on the third part of 
the draft on the law of treaties completed in 1964 by the Commission, so 
that the whole of the work on the law of treaties could be completed before 
the end of 1966. The draft on special missicns will be sent to govern- 
ments for comments when it is completed in 1965, and governments will 
then be requested to submit their comments in time for the Commission 
to complete its work on the topic in 1966. 


CHAPTER V 
OTHER DECISIONS AMD CONCLUSIONS OF THE COMMISSION 
A. RELATIONS BETWEEN STATES AND INTER-GOVERNMENTAL ORGANIZATIONS 


41. The Commission continuec. the discussion of the first report (A/CN.4 
/161 and Add.1) submitted in 1963 by the Special Rapporteur, Mr. El- 
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Erian. 7° In conjunction therewith the Commission examined a list of 
questions suggested by the Special Rapporteur in a working paper (A/ 
ON.4/L.104) as a basis of discussion for the definition of the scope and 
mode of treatment of the topic. The questions related to: 

(a) The scope of the subject (interpretation of General Assembly Reso- 
lution 1289 (XTIIT)); 

(6) The approach to the subject (either as an independent subject or 
as collateral to the treatment of other topies) ; 

(c) The mode of treatment (whether priority should be given to ‘‘diplo- 
matic law” in its application to relations between states and international 
organizations) ; 

(d) The order of priorities (whether the status of permanent missions 
accredited to international organizations and delegations to organs of and 
conferences convened by international organizations should be taken up 
before the status of international organizations and their agents) ; 

(e) The question whether the Commission should concentrate in the 
first place on international organizations of a universal character or should 
deal also with regional organizations. 

42. At its 755th to 757th meetings, the Commission discussed these 
questions, and certain other related questions that arose in connexion 
therewith. The majority of the Commission, while agreeing in principle 
that the topic had a broad scope, expressed the view that for the purpose 
of its immediate study the question of diplomatic law in its application to 
relations between states and inter-governmental organizations should re- 
ceive priority. Other suggestions made by members of the Commission will 
be considered in the preparation cof a second report by the Special Rap- 
porteur. 


B. CO-OPERATION WITH OTHER BODIES 


43. At its 768th meeting, held cn 17 July, the Commission considered 
the item concerning co-operation with other bodies. 

44. It took note of the report by Mr. Eduardo Jiménez de Aréchaga 
(A/CN.4/172) on the work of the Sixth Session of the Asian-African Legal 
Consultative Committee, held at Cairo from 28 February to 6 March 1964,. 
which he had attended as observer for the Commission. 

45. The Asian-African Legal Consultative Committee was represented 
by Mr. Hafez Sabek, who addressed the Commission. 

46. After considering the standing invitation addressed to it by the 
Secretary of the Asian-African Legal Consultative Committee to attend 
the Committee’s sessions, the Commission requested its Chairman, Mr. 
Roberto Ago, to attend the next session of the Committee as an observer 
or, if he were unable to do so, to appoint another member of the Com- 
mission or its Secretary to represent the Commission at that meeting. The 
next session of the Committee is to be held in Baghdad in February 1965. 

229 The discussion of the report was begun at the Fifteenth Session of the Commis- 
sion and a working paper (A/ON.4/L.103) was submitted by the Special Rapporteur. 


It was intended to continue the discussion at a session in January 1964, which session, 
however, was not held. 
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-7, No communication was received at the present session from the legal 
bodies of the Organization of American States regarding the next session 
of the Inter-American Council of Jurists. l 

48. The Commission considereé a letter addressed to the Secretary of 
th: Commission by Mr. F. Dumcn, President of the International Union 
of Judges, requesting that the Union should be authorized to collaborate 
with the International Law Commission. As the Union’s agenda does 
nct for the time being include items similar to those studied by the Com- 
mssion, the latter requested the Secretary to ask the Union to inform him 
waen it proposed to study matters relating to those considered by the 
Cemmission, so that the Union’s request to collaborate with the Interna- 
timal Law Commission could than be resubmitted to the Commission. 

49. At its 768th meeting, the Commission took note of the memorandum 
prepared by the Secretariat (A/CN.4/171) concerning the distribution 
of the documents of the Commission. This memorandum was submitted in 
response to the Commission’s request at its Fifteenth Session 78° in con- 
n2xion with its consideration of the item on co-operation with other bodies. 
After an exchange of views, the Commission considered the possibility of 
ertablishing at its next session a small committee to study the problems 
it volved. 


C. DATE AND PLACE OF THE NEXT SESSION 


50. The Commission decided to hold its next session at the Huropean 
Cffice of the United Nations from 3 May to 9 July 1965. 


I. REPRESENTATION AT THE NINETEENTH SESSION OF THE GENERAL ASSEMBLY 


51. The Commission decided that it would be represented at the Nine- 
tzenth Session of the General Assembly, for purposes of consultation, by 
Es Chairman, Mr. Roberto Ago. 


E. TRIBUTE TO THE SECRETARY OF THE COMMISSION 


52, At its 767th meeting, held on 16 July, the Commission paid tribute 
-o Dr. Yuen-li Liang, Director, Codification Division, Office of Legal Af- 
“airs of the United Nations, who has acted with high distinction as Secre- 
sary of the Commission since 1949, and who will retire efter the present 
session. 

280 Official Records of the General Assembly, 18th Sess., Supp. No. 9 (A/5509), par. 
70. 
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OFFSHORE CLAIMS AND PROBLEMS IN THE NORTH SEA 


By RICHARD YOUNG 


Of the Board of Editors 


The possible presence of very large petroleum and natural gas reserves 
in the area beneath the North Sea is currently the subject of intense in- 
vestigation. If confirmed, as seems likely in at least some localities, this 
occurrence will raise legal problems of considerable interest and com- 
plexity. For the North Sea is not merely an oilfield covered by water: for 
centuries it has been one of the world’s major fishery regions and the 
avenue to and from the world’s busiest seaports. Thus all three of the 
present principal uses of the sea—fishing, navigation, and the exploitation 
of submarine resources—promise to meet for the first time on a large scale 
in an area where all are of major importance. The process of reconciling 
the various interests at stake will provide the first thoroughgoing test of 
the adequacy and acceptability of the general principles laid down in the 
1958 Geneva Convention on the Continental Shelf and should add greatly 
to the practice and precedents available in this developing branch of the 
law. In the present article an attempt is made to review some of the 
geographical and economic considerations involved in the North Sea situa- 
tion, to note some of the technical and legal developments that have already 
taken place, and to consider these elements in the light of the various 
interests and legal principles concerned. . 


1 z 


The North Sea—the ‘‘German Ocean” of the older maps—covers an 
area of some 222,000 square miles between the British Isles and the north- 
west coast of the European continent. Its northern limit, separating it 
from the Atlantic, is generally taken as a line from the northernmost Shet- 
land Islands east to the Norwegian coast; or, alternatively, the parallel of 
61° North Latitude, a few miles further north. On the east it is separated 
from the Skagerrak by a line from Cape Lindesnaes in Norway to Cape — 
Hantsholm in Denmark, and on the south from the English Channel by a 
line in the Straits of Dover sometimes defined as running from the South 
Foreland on the English coast to Cape Gris Nez in France? The littoral 
states within these limits are the United Kingdom, Norway, Denmark, the 
Federal Republic of Germany, The Netherlands, Belgium, and France. 

With the exception of the so-called Norwegian Trough and a few isolated 
depressions of small extent elsewhere, the North Sea is shallow. The 
bottom is marked by many banks which play an important part in the 


1 The limits here given are substantially the same as those specified in Art. 4 of the 
Convention of May 6, 1882, for Regulating the Police of the North Sea Fisheries, 73 
Brit. and For. State Papers 39. 
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Worth Sea fisheries and of which the Dogger Bank is the largest and best 
Fnown. The 100-fathom depth line lies some distance north of 61°, and 
fhe area south of 57° is almost entirely within the 50-fathom line. Along 
the southern coast of Norway, however, runs a well-defined submarine 
mrench, the Norwegian Trough or Norway Deep, which parallels the coast 
and bends eastward at its southern erd to terminate in the Skaggerak. 
The depth of the trench varies from 190 to more than 800 fathoms, and 
ts width from twenty to more than fifty nautical miles. In addition, 
she submarine topography in this area is marked by other troughs running 
more or less at right angles to the coast. The sea bottom off Norway 
is thus featured by much greater depths end much more pronounced 
irregularities than are found elsewhere in the North Sea. 

Geclogically, the North Sea lies on the European continental shelf. 
Much of it, indeed, covers land submerged orly in relatively recent times, 
as is indicated by the recovery from the Dogger Bank of prehistoric arti- 
facts and the remains of early mammals. The only complication in this 
regard relates to the character of the Norwegian Trough, where depths 
substantially exceed the 100 fathoms or 200 meters generally cited as 
marking the edge of the shelf. It would appear, however, that in geo- 
logical terms the rim of the Norwegian Trough is not a true shelf edge, 
but that the Trough is rather a deep gouge in the wide North Sea shelf 
caused largely by glacial action of the kind so conspicuous on the Norwegian 
mainland.* In the words of a sciertifie study prepared for the 1958 
Geneva Conference under the auspices of UNESCO, ‘‘the depressions in 
the Norwegian shelf should not be dissociated therefrom because they form 
an integral part of the shelf from che morphogenetic point of view.” 
The study further suggests that the ‘‘Norwegian Trough forms part of 
the North Sea Shelf’’ because of its enclosure by a sill, about 150 fathoms 
deep, which separates its northern end from the oceanic depths of the 
North Atlantic.® 

From the standpoint of the petroleum geologist, the continental ces 
frequently constitute a favorable environment for the sediments in which 
oil and related substances are found, and a great part of the North Sea 
appears to fit in with this theory. Its southern half, at least, lies within 
the great North German sedimentary basin, which stretches westward 
from Poland through Northern Germany, Denmark, and The Netherlands 

2 Shepard, Submarine Geology 137-189 (1948), and The Earth Beneath the Sea 
75-76, 81 (1959); Alexander, Offshore Geography of Northwestern Europe 21-25 

1963). 
8 me limit is, of course, only a convenient approximation, and the actual shelf 
edge may lie either above or below it. 1 Shalowitz, Shore and Sea Boundaries 246, note 
19€2). 
4 ae op. cit. 171-172 (1348). Elsewhere Professor Shepard has pointed out that 
it is an error to think of continental shelves as uniformly flat and even; they may in- 
clude areas ‘fas hilly as southern New England, which no one would refer to as flat.’? 
The Earth Beneath the Sea 70 (1959). 
5 U.N. Conference on the Law of the ie (1958) (referred to hereafter as 1958 


Genzva Conference), Preparatory Doc. No. 2, ‘‘Scientific Considerations Relating to the 
Continental Shelf,” 1 Official Records 39, at pars. 20, 34 (U.N. Doe. A/CONF.13/37). 
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to England and Scotland, but which does not reach the Norwegian mainland. 
It is from inland fields in this basin that most petroleum production in 
West Germany, The Netherlands, and Britain has come in recent years.® 
The quantities were and are relatively limited, however, and oil experts 
until recently found them curiously low in relation to the size of the basin 
and the theoretically promising type and thickness of the sedimentation.’ 
It now seems possible that discoveries in and about the North Sea may 
correct this apparent deficiency. 

For generations before the possibility of oil and gas deposits beneath 
its waters was dreamed of, the North Sea was the scene of fishing and com- 
mercial activities vital to the inhabitants of the surrounding countries. 
Because of a favorable combination of natural factors—-water tempera- 
ture, currents, food supply, character of the seabed—it has been known 
for a thousand years as one of the world’s rich fishing grounds. Its ac- 
eessibility and its constant exposure to the latest in fishing techniques 
also made it one of the most heavily exploited, and the danger of over- 
fishing was recognized nearly a century ago. Conflicts of interest among 
the states concerned long delayed the institution of effective conservation 
measures, but since World War II substantial progress toward this end 
has been made through successive agreements.® While much yet remains 
to be done, protective measures will probably be tightened in future in 
order to conserve a fishery which is important both as an industry in some 
of the states and as a source of food for all. Thus stabilized, the fishery 
promises to be for some time to come a factor not to be ignored in any 
balaneing of competing uses in the North Sea. 

Perhaps of even greater significance than fisheries is the use of North 
Sea waters by shipping. Surrounded by densely populated and highly 
industrialized countries whose prosperity depends in large measure on 
overseas trade, North Sea shipping lanes carry an immense volume of 
traffic. Access to such ports as Antwerp, Hamburg, London, and Rotter- 
dam entails a shorter or longer passage through the North Sea, not to 

6 Reed, ‘‘ Europe West of the U.S.8.R.,’’ in Pratt and Good (eds.), World Geography 
of Petroleum 240, 244-245 (1950). 

1 Ibid. 245. Produetion in West Germany in 1950 and 1960 was reported to be 
respectively 1,119,000 and 5,530,000 metric tons; in The Netherlands, 705,000 and 
1,918,000 tons; and in Britain, 46,000 and 87,000 tons. 1964-1965 Statesman’s Year- 
Book xxvii. According to the same source, U. S. production in the same years was 
271,081,000 and 347,121,000 tons, respectively. 

8 Fulton, Sovereignty of the Sea 701-711, 735-740 (1911). 

8 Leonard, International Regulation of Fisheries 42-48 (1944). The postwar agree- 
ments referred to include the Convention for the Regulation of the Meshes of Fishing 
Nets and the Size Limits of Fish, signed at London April 5, 1946, 231 U.N. Treaty 
Series 200, and the North-East Atlantic Fisheries Convention, signed at London Jan. 
24, 1959, Cmnd. 659. The most recent multilateral instrument relating, inter alia, to 
the North Sea fishery is the Convention annexed to the Final Act of the European 
Fisheries Conference keld at London Dee. 3, 1963-March 2, 1964, 58 A.J.I.L. 1070 
(1964); 3 Int. Legal Materials 476 (1964). A useful review of conservation efforts 
in the region is Lucas, ‘‘Regulation of North Sea Fisheries under the Convention of 


1946,’? in Papers Presented af the International Technical Conference on Conserva- 
tion ef Living Resources of the Sea (Rome, 1955) 167 (U.N. Doc. A/CONF.10/7). 
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speak of ships bound for Norway and the ports of the Baltic. By way 
of example, an average of more than a hundred seagoing vessels entered 
Dutch ports each day in 1962, and Rotterdam became in that year the 
world’s busiest seaport.t° Some 750 ships a day pass through the Straits 
of Dover, where congestion is at times so serious that proposals for one-way 
traffic lanes were under discussion in _964." Because of the steadily 
increasing size and speed of ships and a likely increase in their numbers 
arising from the growth of the Western European economy, the efficient 
management of sea traffic will continue to be a difficult problem in itself, 
quite apart from the further eomplications introduced by offshore ex- 
ploitation activities. 

The growth in the European economy is also the main impetus behind 
the search for new and convenient sources of energy. The anergy demand 
in Northwestern European countries has been reported to be growing at 
the rate of 3% per year, and by 1975 may reach the equivalent of one 
billion tons of coal annually.*2 While atomic power will no doubt be 
important in the long run, low-cost production of oil and natural gas 
promises to be an important means of meeting the demand for many years 
to come. In addition to this ready market, political and social conditions 
in the region make it in general an aztractive area in which to invest 
and operate. > 

The search for energy in Western Europe turned toward the North 
Sea after the discovery in 1959 of a largs natural gas field near Slochteren 
in the Dutch province of Groningen, some twelve miles inland from the 
coast. Subsequent exploration and development confirmed that the field . 
is one of the world’s largest, with reserves recently estimated to amount 
to perhaps 1.1 trillion cubic meters? Dutch production of natural gas 
in 1962 was more than 140 times what it had been in 1950, and by 1975 
the Slochteren field alone is expected to yield 30 billion cubic meters 
annually.1* It is not surprising, in the hght of such statistics, that more 
and more interest was centered after 1961 on the coastal and offshore areas 
of the North Sea which were indicated to be geologically most promising. 
In 1962 three seismological exploration parties were at work in the North 
Sea; in 1964 there were fifty.t* The investment in surveys and test drilling 
alone already amounts to a very large sum. 


H 


Exploration interest in the North Sea has focused thus far on areas 
off the coasts of the United Kingdom, Norway, Denmark, West Germany, 
and The Netherlands. The most work has been done on islands and in 


10 1964-1965 Statesman’s Year-Book 1262; Fortune Magazine, August, 1964, p. 148. 

1t The Economist, May 16, 1964, p. 746. 

12 L.E.J. Brouwer at the 20th International Geographical Congress (London, July, 
1964), cited in World Petroleum, November, 1964, pp. 35-36. 

13 World Petroleum, March, 1964, p. 29. 

14 1964-1965 Statesman’s Year-Book 1261; World Petroleum, June, 1964, p. 88. 

15 World Petroleum, November, 1964, p. 35, 
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areas off the Dutch and German coasts, but extensive operations are now 
under way off the eastern shores of Britain. Off Belgium and the neighbor- 
ing North Sea coast of France, which together are less than a hundred 
miles in length, geological prospects appear much less favorable and in- 
terest to date has been slight. The following summary of some recent 
operational and legal developments, insofar as the writer has been able to 
ascertain them, is therefore confined to the first five countries mentioned 
above. 

United Kingdom.—The United Kingdom, with the largest and one of 
the most promising North Sea shelf areas, undertook in 1964 to establish 
a comprehensive legal framework for the conduct of offshore exploration 
and development activities. Already a party to the Geneva Convention 
on the Territorial Sea, it ratified the Convention on the Continental Shelf 
on May 11, 1964, becoming the twenty-second state to do so and thus 
eompleting the number necessary to bring it into foree among the ratify- 
ing states.!6 On the municipal side, the Continental Shelf Act 1964 was 
enacted on April 15, 1964," and statutory instruments implementing the 
provisions of the Act were promulgated in May. ‘These were all so drawn 
as to be in harmony with the provisions of the Convention.** 

The Continental Shelf Act vests in the Crown ‘‘any rights exercisable 
by the United Kingdom ‘outside territorial waters with respect to the sea 
bed and subsoil and their natural resources,” and with respect to petroleum 
extends to offshore areas the licensing system established by the Petroleum 
(Production) Act 1934.9 Areas in which such rights are exercisable 
may be designated from time to time by Order in Council; and provision 
is made for the extension of British civil and criminal law to installations 
within such areas and to the surrounding waters for a distance of 500 meters. 
Other sections deal with the control of pollution by oil, the protection of 
cables and pipelines, the safeguarding of radioactive materials, and the 
like. Curiously enough, although the term ‘‘continental shelf’’ appears 
in the title of the Act, it is not used elsewhere and is not defined. 

The first offshore area to be designated under the Act was laid out by 


16U.N. Monthly Chronicle, June, 1964, p. 114. The texts of the Geneva Conventions 
are in 1958 Geneva Conference, 2 Official Records 182-143; and in 52 AJ... 834- 
861 (1958). 

171964 c. 29; 58 A.J.I.L. 1085 (1964); 3 Int. Legal Materials 564 (1964). See also 
the comment by Samuels, ‘‘The Continental Shelf Act, 1964,’’ in British Institute of 
International and Comparative Law, Developments in the Law of the Sea 1958~1964 
at p. 155 (Special Pub. No. 6, 1965). 

18 As part of the general updating of its offshore policies in the light of develop- 
ments since 1958, the United Kingdom on July 31, 1964, alse enacted the Fisheries 
Limits Aet, 1964 c. 72; 3 Int. Legal Materials 1067 (1964). The Act provides for an 
exclusive fishing zone six miles in width and also for an outer zone of an additional 
six miles in which foreign fishing may be permitted under British supervision and 
pursuant to special arrangements, 

19 24 & 25 Geo. 5, e. 36. Coal is assigned to the National Coal Board, but the Board 
cannot work any offshore coal deposit covered by the Act without the consent of the 
Minister of Power. 
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Order in Council dated May 12, 1964.7? It comprises a part of the North 
Sea bounded on the north by latitude 61° N.; on the east by a series of 
lines connecting forty-seven spezified geographical co-ordinates; on the 
south by latitude 51° 10’ N. (approximately that of the South Foreland 
above Dover); and on the west by the outer limit of the territorial sea as 
far north as the tip of Scotland (Duneansby Head), and thence by a 
further series of lines connecting nine additional co-ordinates lying east 
of the Orkney and Shetland Islends.24_ The eastern boundary as defined 
appears as a series of steps, advencing eastward in the wider parts of the 
North Sea and retreating westward in the narrower parts. The furthest 
eastward extension is reached at longitude 3° 12’ E., between latitudes 
56° and 55° 40’ N. (approximatzly opposite Berwick-on-Tweed). Except 
for this twenty-mile segment, the line does not run eastward of 3° E., and 
appears to lie some two to twe.ve miles west of a median line between 
Britain and the Continent constructed in accordance with Geneva Conven- 
tion principles. It is understooc that this restraint was intentional, pend- 
ing definitive agreement on a m2dian line among the states concerned. 
Under authority granted in the Acts of 1984 and 1964. regulations to 
govern offshore petroleum development were promulgated on the same day 
as the Order in Council”? Applying uniformly inside as well as outside 
territorial waters, these provide both for non-exclusive exploration licenses 
and far exclusive production licenses over specified areas or blocks of 
seabed and subsoil. Licenses may be granted only to citizens of the United 
Kingdom and its colonies or to companies incorporated in the United 
Kingdom, but there is no restriztion in the rezulations on the nationality 
of the stockholders of such a British company. laborate terms and con- 
ditions are set forth in the model forms of license attached to the regula- 
tions, including a requirement that a licensee refrain from operating ‘‘in 
such manner as to interfere unjustifiably with navigation or fishing... 
or with the conservation of the living resources of the sea.’’?? Any 
dispute arising under a license is to be resolved under the Arbitration Act 
1950 by a single arbitrator chosen by agreement between the Minister of 
Power and the licensee, or, in default of agreement, by the Lord Chief 
Justice (in Scotland, by the Lord President, of the Court cf Session). 
Pursuant to the regulations, the British Government divided the area 
designated in the Order in Council into blocks of approximately 250 square 


20 Continental Shelf (Designation of Areas) Order 1964, S.I. 1964 No. 697, 3° Int. 
Legal Materials 640 (1964). | 

21 Although the United Kingdom has maintained its adherence to a three-mile terri- 
torial limit, it may be noted that its adoption of the baselines specified in the Territorial 
Sea Ccnvention has had the effect cf extending its territorial sea in certain localities 
beyond that formerly claimed. This is the ease, for example, off Moray Firth, the 
Wash, the Thames estuary, the Eristol Channel, and most strikingly around the 
Hebrides. See the British Admiralty chart reproduced in 3 Int. Legal Materials 494- 
495 (1964). 

22 Petroleum (Production) (Continental Shelf and Territorial Sea) Regulations 1964, 
S.I. 1964 No. 708, 3 Int. Legal Materials 621 (1964). 

23 Regulations, cited note 22 above, Schedule 2, Clause 17; Schedule 3, Clause 10. 
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kilometers each, and offered to receive bids therefor. In the first set of 
awards in September, 1964, twenty-two companies and groups were granted 
production licenses covering 346 blocks. The greatest concentration is in 
the area from the Wash estuary north to Newastle. A few blocks were 
taken up off the Scottish coast, but none north of latitude 58° N.; nor 
were any allotted south of 52° N., about the latitude of Harwich.* The 
areas concerned had been the subject of extensive prior reconnaissance by 
air and water craft, but definite knowledge of any oil or gas potential must 
await the results of test drilling. Such drilling, involving the use of large 
rigs remarkable equally for their cost and their ingenious design, is com- 
mencing this year at a number of locations. Many of these are likely to be 
from thirty to ninety miles offshore; but one licensee had a drilling rig 
at work early in 1965 on the Dogger Bank, some 120 nautical miles off the 
_ Yorkshire coast.** 

Norway.—-Norway is not a party to either the Convention on the Terri- 
torial Sea or the Convention on the Continental Shelf. Since 1961, besides 
maintaining its traditional four-mile limit for territorial waters, Norway 
has claimed a twelve-mile fisheries zone, i.e., one extending eight miles into 
the high seas. With respect to the continental shelf, it appears to be still 
the official view that Norway should not join in the Shelf Convention. 
The reason seems to be primarily geographical: because of the Norwegian 
Trough, Norway is apparently reluctant to accept a shelf definition which 
refers to the 200-meter depth line, even though the alternative criterion 
of exploitability is also recognized in the Convention text. Norway’s 
position is that the Trough is only a depression in the shelf properly ap- 
pertaining to Norway, and that Norway is entitled to this full expanse of 
shelf, under generally accepted principles of international law irrespective 
of the Convention, as far out as median lines between Norway and the 
opposite states. As noted earlier, there is scientific support for this view, 
and it was also affirmed by Norway at the 1958 Conference without ex- 
ception being taken by other states.” 

To provide a foundation in municipal Jaw for Norwegian jurisdiction 
over development activities offshore, there was enacted on June 21, 1963, 
a brief provisional act applicable to 


the exploitation and exploration of natural resources in the seabed 
` or in its subsoil, as far as the depth of the superjacent waters admits 
~ of exploitation of natural resources, within as well as outside the 


24 The Economist, Sept. 19, 1964, pp. 1141-1142: World Petroleum, November, 1964, 
pp. 32-384. 

25 The precise location was reported to be latitude 55° 3.2’ N., longitude 2° 39.8’ E. 
World Petroleum, February, 1965, p. 57; New York Times, April 3, 1965. 

26 Act of March 24, 1961. The Act provided for the possibility of special arrange- 
ments within the twelve-mile zone for the fishing vessels of other states. Such arrange- 
ments have been made, for example, with the United Kingdom on a reiproeal basis by 
agreements of 1960 and 1964. For texts, see 57 A.J.I.L. 490 (1963), 4 Int. Legal 
Materials 163 (1965). 

27 1958 Geneva Conference, 6 Official Records 48. 
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maritime boundaries otherwise applicable, but not beyond the median 
line in relation to other states.?® 


The right to such submarine natural resources was declared to be vested 
in the state, with authority granted to the King to make detailed regula- 
tions and to permit Norwegian or foreign persons cr companies to engage 
in exploitation or exploration. An express disclaimer of intent to affect 
rights of navigation and fishing was included. Detailed licensing ar- 
rangements under the act were spelled out on a provisional basis in a 
royal decree of May 15, 1964,” which is especially noteworthy for its 
strict and elaborate provisions on fishery protection. In 1963 and 1964 
several groups were active in survey work off the Norwegian coast, and 
this interest may be expected tc continue and expand. 

Denmark.—At Geneva in 1953 Denmark signed both the Territorial Sea 
and the Continental Shelf Conventions. It ratified the latter on June 12, 
1968, but up to the end of 1964 had taken no action with respect to the 
former. Although adhering to a three-mile limit for territorial waters, 
it has claimed a twelve-mile fishery zone for Greenland and the Faeroe 
Islands, and has joined in the draft arrangements concluded at the 1964 
London Fisheries Conference for general recognition on a reciprocal basis 
of such a zone. The exploration and exploitation of offshore resources 
are governed by a royal decree of June 7, 1963,°° framed in terms to match 
the Shelf Convention and containing an express affirmation that boundaries 
on the shelf will be determined in accorcance with the Convention. The 
deeree also extends to the continental shelf the concession over the whole 
of Denmark held since 1950 by a single group. This group, in which 
non-Danish interests have a substantial szake, undertook considerable sur- 
vey work during the seasons of 1963 and 1964.3: 

Off the southern section of the North Sea coast of Denmark lie several 
small islands close inshore, forming the Danish part of the North Frisian 
group. The Danish-German boundary through the territorial sea in this 
area, as delimited in 1920 by a commission set up under Article 111 of 
the Treaty of Versailles, is made up of a series of straight-line segments 
trending northwesterly from the terminus of the land frontier and reach- 
ing the high seas after passing between the Danish island of Romo and the 
German island of Sylt.** Because of this trend, the point at which the 
boundary reaches the high seas (and pr2sumably the poini at which any 

28 Law on the Exploration and Exploitation of the Natural Resources of the Seabed, 
Law No. 12, June 21, 1963, Norway, [1963] Norsk Lovtidend 842. For English transla- 
tions of this act and some of the other Norwegian materials cited herein, the writer is 
indebted to Mr. Jens Evensen of ths Ministry o2 Foreign Affairs in Oslo. AN comment 
thereon is, however, the writer’s own. 

29 Royal Decree of May 15, 1964. [1964] Norsk Lovtidend 232, 

30 Royal Deeree No. 259, June 7, 1963, [1962] Lovtidende for Kongeriget Danmark, 
A, p. 457. 

ie An English translation of the decree appears in 1 Petroleum Legislation, ‘‘Den- 
mark,?? App. ITT. 

82 World Petroleum, March, 1964, p. 31; ibid, November, 1964, p. 36. 


83 Denmark, Official Notice No. 497 of Dec. 21, 1923; French translation in United 
Nations, Laws and Regulations on the Regime of the Territorial Sea 9-10 (1957). 
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boundary line on the shelf would start) lies some twelve nautical miles 
north of the shore terminus of the mainland frontier. g 

West Germany.——The Federal Republic of Germany did not sign either 
the Territorial Sea or Continental Shelf Convention at the Geneva Con- 
ference. It did sign the latter instrument on October 30, 1958, but up 
to the end of 1964 no ratification had been deposited. On January 20, 
1964, however, the Federal Government published a proclamation which, 
after referring to the Shelf Convention (not then in force) and to Ger- 
many’s intent to ratify it, continued as follows: 


To remove legal uncertainties, which could originate in the present 
situation until the effective date of the Geneva Convention on the 
Continental Shelf and until its ratification by the Federal Republic 
of Germany, the Federal Government holds it necessary to determine 
at present as follows: 

1. On the basis of general international law, as it is expressed in 
the more recent practice of states and especially in the Geneva Con- 
vention on the Continental Shelf, the Federal Government regards 
as an exclusive sovereign right of the Federal Republie of Germany 
the exploration and exploitation of the natural resources of the seabed 
and subsoil of the submarine zone adjacent to the German sea coast 
beyond German territorial waters to a depth of 200 meters, and 
beyond this depth so far as the depth of the waters above permits the 
exploitation of the natural resources. In particular, the delimitation 
of the German continental shelf in relation to the continental shelf 
of foreign states is reserved for agreements with these states. 

2. The Federal Government regards as inadmissible all actions 
which may be done on the German continental shelf for the purpose 
of exploration and exploitation of its natural resources without the 
express consent of the proper German authorities. If necessary, it 
will institute suitable measures against such actions.** 


It has been suggested that German ratification of the Shelf Convention 
has been delayed by a desire to secure first for Germany, through nego- 
tiated settlements with Denmark and The Netherlands, a larger offshore 
area than it would receive through application of the boundary line pro- 
visions in Article 6 of the Convention.®® At the same time, however, the 
possibility of drilling activities unauthorized by Germany within the pre- 
sumably German area led to the interim declaration of German rights 
contained in the proclamation. It was to this possibility, reflected in ac- 
tivities said to have been planned by an American company, that paragraph 
2 of the proclamation was addressed. It may also be noted, regarding the 
reference to ‘‘the proper German authorities,’’ that doubt has existed under 
German municipal law whether rights over offshore resources appertain to 
the Federal Government or to the coastal states of the federation.** 

84t The German text of the proclamation appears in Bundesgesetzblatt ITI, 1964, p. 
104; 11 Archiv des Volkerreehts 488 (1964). 

85 Such discussions with Denmark were expected in early 1965 to commence shortly. 
World Petroleum, February, .1965, p. 42. 

36 Von Münch, ‘Die Ausnutzung des Festlandsockels von der deutschen Nordseekiiste,’’ 
11 Archiv des Volkerrechts 393 (1964). The writer is indebted to Messrs. Herbert 


Krumbein and Donald Gurlitz of the University of Michigan Law School for aid on 
the German materials cited here and in note 34. 
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Tne German North Sea coast is characterized by the prominent estuaries 
of tie Elbe, the Weser, the Jade, ard the Ems, and by numerous fringing 
islands and banks. These include the German part of the North Frisian 
group, and the East Frisian group between the Weser and the Ems. The 
latter include, from east to west, Wangeroog, Spikeroog, Lengeoog, Bal- 
trum, Norderney, Juist, and Borkum. None of these is more than five or 
six nautical miles distant either frcm another island or from the mainland. 
Some twenty-seven nautical miles offshore is the once famous but now 
deserted island of Helgoland. With the exception of Helgoland, the islands 
are so closely related to the coast that there does not seem ever to have 
been any serious question about the status of the waters between as in- 
ternal waters or about the measurement of the territorial sea from the sea- 
ward side of the islands and their dependent banks.*” While this may be re- 
gardad as settled in principle, the actual establishment of base lines in the 
area becomes quite a complex iezhnical exercise because of the variety 
and shifting character of the offsiore banks, shoals, and drying flats.: 

Further difficulties have alsa long existed with respect to the precise 
location of the German-Dutch bourdary in the Ems estuary, the two lines 
claimed being in places from one to three miles apart.®*® By a convention 
of May 14, 1962, an operating line for the exploitation of natural resources 
in the area was reportedly agreed upon without prejudice to the respective 
claims. In substance a median line running more or less north and south 
through the disputed area, the line is said to represent an agreed limit up 
to which each side may work, subject to an arrargement whereby each side 
shares equally in the yield and operating costs attributable to the dis- 
puted area. It is understood that the line thus established has been pro- 
longed, again without prejudice, through the continental shelf as far as 
latitude 54° N., but that the situation north of 54° remains unsettled.*° 

Despite the apparent lag in completing legislative arrangements, con- 
sicerable drilling activity has already taken place off the German North 
Sea coast. In June, 1964, gas was struck at a site some thirty miles north 
of Juist Island, but was found disappointingly to consist largely of inert 
niirogen. Six months later, however, a show of combustible gas was found 
at a site two miles further north, at a depth of about 4,200 meters. Other 
wells have been drilled about twelve. miles north of Borkum Island and 
at a site some fifty-two miles north of Borkum and seventy miles west of 
Helgoland. Although this last site is almost due north of the Dutch island 


37 As early as 1868 the British Government conceded this point with reference to 
German claims to exclusive fishery rights off the German North Sea coast. Sub- 
stantially the same rule was incorporazed in general terms in Art. 2 of the North Sea 
Fisheries Convention of 1882. Fulton, Sovereignty of the Sea 652 (1911). 

3€ Examples of these technical problems are given in Alexander, Offshore Geography 
of Northwestern Europe 47-49 (196537. 

3¢ An account of the dispute, with xap, is given ibid. 85-87. 

401 Petroleum Legislation, ‘‘Germeny,’’? App. I; World Petroleum, October, 1964, 
p. 92. 

4- New York Times, Dee. 2, 1964, 
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of Schiermonnikoog, it appears to lie on the German side of a line equi- 
distant from the nearest points of Dutch and German land territory. 
Several additional sites will be tested during the current year. German 
activities thus far have been conducted by a consortium of eleven German 
companies, in some of which American and other foreign interests are 
substantial participants; but opportunities for groups outside the con- 
sortium have recently been made available.* 

The Netherlands——The northern part of the Netherlands coast, like the 
adjacent German coast, is sheltered behind a fringe of low coastal islands 
~ belonging to the West Frisian group. From east to west the most im- 
portant of these are Rottum, Schiermonnikoog, Ameland, Terschelling, 
Vlieland, and Texel. A continuation of the Bast Frisian chain, they also 
lie close offshore and present a similar legal situation. From Texel the 
mainland coast runs southerly, free of islands or pronounced indentations, 
until the delta complex of the Maas, Rhine, and Scheldt is reached. While 
various difficulties have arisen from time to time with respect to the 
Duteh—Belgian border in the Scheldt area, these problems are not of im- 
mediate concern in the present context.** It will be recalled, however, that 
access to the port of Antwerp is through the estuary of the West Scheldt, 
the lower part of which lies within Dutch territory. 

The Netherlands signed both the Convention on the Territorial Sea and 
the Convention on the Continental Shelf on October 31, 1958, but up to 
the end of 1964 had ratified neither. The delay, at least with respect to 
the Shelf Convention, may be related to the progress through Parliament 
of municipal legislation to govern mining activities on the shelf. This 
legislation, which was introduced in June, 1964, but enactment of which 
had not been completed in early 1965, affirms the title of the state to 
mineral resources of the shelf and provides for a system of exploration and 
exploitation licenses obtainable by private entrepreneurs. The bill applies 
only to the shelf area but does not define the limits thereof; presumably 
these are left to be determined by agreement with other states or by opera- 
tion of the Shelf Convention when ratified. In the meantime, it is under- 
stood that no activity other than survey work by air and surface craft on 
a non-exclusive basis has been permitted in Dutch offshore areas outside 
of the territorial sea.*® 

Within Dutch territorial limits (still fixed at three nautical miles, with 
a twelve-mile fishing zone in prospect), exploration activity on the main- 
land coast, on the Frisian Islands, and in the adjacent waters has been 
intensively pursued since 1963. Shows of gas were found on Ameling 
Island in September, 1964, and further drilling has been conducted there 
and in the vicinity of the neighboring island of Schiermonnikoog. Com- 


42 Ibid.; World, Petroleum, November, 1964, p. 37, and April, 1965, p. 48 BE. 

48 A discussion of the problems, with map, appears in Alexander, op. cit. 83-85 
(1963). | 

44 An English translation of the bill appears in 1 Petroleum Legislation, ‘‘ Nether- 
lands,’’ App. I. 

45 New York Times, Feb. 9, 1964; World Petroleum, November, 1964, p. 37. 


516 THE AMERICAN JOURNAL OF INTERNATIONAL LAW [Vol. 59 


panies active at the various sites include American and British as well 
as Dutch interests.*® Hopes continue to run high because of the prox- 
imity of the area to the Slochteren field and other promising discoveries on 
the mainland. 


{il 


As the preceding survey indiecstes, at the end of 1964 only one of seven 
North Sea states, the United Kingdom, was a party to the Convention on 
the Territorial Sea. Only two, Denmark and the United Kingdom, were 
parties to the Convention on the Continental Shelf, although West Ger- 
many and The Netherlands had signed the instrument and had indicated 
an intent to ratify. The situation in the North Sea is thus largely gov- 
erned at present by principles of general international law and such 
agreements as there may be amcng the littoral states. It does not seem, 
however, that major difficulties should arise because of the lack of direct; 
acceptance of the Geneva texts. The North Sea states appear prepared 
in general to apply, on a basis of reciprocity, principles essentially the 
same as those framed at Geneva. 

All of the states concerned, including Belgium and France but excluding 
Norway, have maintained their adherence to a three-mile limit for the ter- 
ritorial sea, but also appear ready to recognize on a reciprocal basis and 
subject to certain qualifications the right of each to assert a special fishery 
jurisdiction in an additional nine-mile belt off its coast.47 Norway’s four- 
mile limit and its system of straight baselines are no longer a subject of 
controversy, and, although Norway in 1964 declined to join in the pro- 
posed European Fisheries Convention, it has shown a readiness to work 
out bilateral fishery agreements having much the same effect. There 
appears to be a similar consensus in principle with respect to the conti- 
nental shelf: none of the five North Sea states having potentially large 
interests in submarine resources has failed to recogniza the exclusive 
appurtenance of such resources to the coastal state. Nor does it seem 
likely that any of them will chellenge seriously the equity in general of 
dividing such resources by equidistant boundary lines in the absence of 
special agreement otherwise, although West Germany in particular may 
seek some readjustment through such agreements. Even Norway, with 
its reluctance to accept the Shelf Conventior, seems prepared to accept 
these principles as a guide. 

This consensus should provide a sound foundation for the working out 
in practice of various particula? problems concerning the delimitation and 
control of offshore areas. These problems may be said to be of two gen- 
eral kinds: first, those relating directly to the exploitation of submarine 
resources in the North Sea, including the delimitation of the respective 


46 New York Herald Tritune, Dec. 29, 1963; World Petroleum, November, 1964, 
pp. 36-87. 

47 Table of elaims prepared in the U. S. Department of State, February, 1964, in 
8 Int. Legal Materials 551-552 (1964); European Fisheries Convention, opened for 
signature at London March 9, 1964, ‘tid. 476 ff., and 58 A.J.IL.L. 1070 (1964). 
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national areas and the efficient development of- resources found; and 
second, problems arising from conflicts among different uses of the same 
sea areas. The first group are chiefly technical in nature and, under the 
circumstances existing in the North Sea, should not present great difii- 
culties. Thus the construction of median lines should not involve any 
issues of principle: the general acceptance of similar rules for baselines 
provides a substantially uniform line of departure, and the general ab- 
sence of important offshore islands beyond the coastal fringe eliminates 
one potential source of controversy. The region is perhaps as simple a 
situation in terms of technical problems of delimitation as can be found 
in any area where so many different states are involved.** 

The laying out of median lines on the North Sea shelf, without regard 
for the Norwegian Trough, results in a ‘‘main stem’’ line between Britain 
and the Continent which runs for the most part a little to one side or the 
other of longitude 3° E., with its most pronounced bulge eastward at about 
the latitude of the Firth of Forth. The areas attributable to the Con- 
tinental states all extend to this line with the exception of the West German 
area, which is pinched off by the meeting of the Danish and Dutch areas 
some fifty nautical miles north-northwes; of Helgoland. Under this 
Geneva-type delimitation, rough celeulations indicate that approximately 
46% of the shelf area would appertain to the United Kingdom, about 27% 
to Norway (including the area of the Norwegian Trough), 11% to The 
Netherlands, 10% to Denmark, 5% to West Germany, and about one-half 
of one per cent each to Belgium and France.* | 

Relatively simple though the establishment of boundary lines may be 
in the abstract, one particular situation may present complications. This 
arises if such a line or lines cut across a single oil or gas structure. In 
such a case intensive development in one section may adversely affect 
reserves or production costs in another, or may result in wastage from 
the structure as a whole. Such problems cen be dealt with by municipal 
legislation as between different producers within one national area, as has 
long been the case in petroleum operations elsewhere; and it may be noted 
that the 1964 British regulations authorize the Minister of Power to re- 
quire a unified development scheme in any locality where this appears 
desirable. But no policy yet appears to have been publicly adopted by 
any of the North Sea states with respect to joint regulation or joint ex- 
ploitation of shelf deposits which lie athwart a boundary line. 

Potentially more difficult are the problems in the second group mentioned 
above: those involving some conflict between exploitation activities and 


48 A valuable discussion of problems in offshore delimitation is in Padwa, ‘‘Sub- 
marine Boundaries,’’ 9 Int. and Comp. Law Q. 628 (1960). 

49 Maps giving an indication of geometrical median lines in the North Sea appear in 
World Petroleum, November, 1964, p. 35; and in Alexander, Offshore Geography of 
Northwestern Europe 22 (1963). A table giving shelf areas appertaining to North- 
western European states appears in ibid. 76, but the reader should be aware that the 
figures there given are not confined to the North Sea and also exelude areas more 
than 200 meters in depth, such as the Norwegian Trough, 

50 Petroleum Regulations 1964, note 22 above, Schedule 2, Clause 19. 
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oher uses of the sea. Much of the Shelf Convention is devoted to laying 
down in very general terms the principles applicable to such situations. 
Thus Article 4 specifies that the coastal state may not impede the laying 
o? submarine cables or pipelines on the shelf, subject to a right to take 
reasonable measures for exploring and exploiting the resources. Article 
o(1) affirms the rule that such exploration and exploitation ‘‘must not 
result in any unjustifiable interference with navigation, fishing or the 
conservation of the living resources of the sea,’’ or in any interference 
vith fundamental scientific research. ‘The coastal state is then authorized 
to construct and maintain expbration and exploitation installations and 
to take measures for their protection, including the establishment of safety 
zones extending not more than 500 meters around them. The Convention 
further requires that due notice be given of the construction of such in- 
stallations, that they be equipped with permanent warning devices, that 
they be removed upon abandonmeni, and that within the safety zones all 
éppropriate measures be taken tor the protection of living resources from 
Larmful agents. And Article 5(6) expressly prohibits the establishment 
cf installations or zones ‘‘where interference may be caus2d to the use of 
1ecognized sea lanes essential to international navigation.”’ 

There seems little reason to doubt that these general principles, which 
reflect a wide measure of agreement at the 1958 Conference, will be accepted 
by the North Sea countries as suidelines for action. But this is only the 
Yeginning. As eritics of the Shelf Convention have pointed out, one of 
-zts shortcomings is its failure to give decision-makers the more specific 
zuidance which they could reasonably have expected it to provide." In 
she absence of such guidance, the application of the Convention rules to 
>articular situations requires interpretations and extrapolations about 
which legitimate differences may well arise. 

It is for the coastal state, in the first instance, to make for the region of 
-ts continental shelf the decisions necessary tc adjust the various interests 
involved in fishing, navigation. exploitation of resources, and other uses. 
As among competing interests within the state, it may be presumed that 
decisions will be made through normal domestic political processes. Vis-a- 
vis other states and their naticnals the adjustments are ləss easy to reach 
for even the best-intentioned ccastal state. At what point does its pursuit 
of shelf resources become an tndue infringement upon different interests 
important to other states? Ir other words, what content is to be given 
to the concept of ‘‘unjustifiable interference’’ set out in the Convention? 
A. few of the practical problems which are likely to require settlement 
are discussed, by way of example, in the following paragraphs. 

With respect to fisheries, there are obvious economic and social pressures 
for effecting a satisfactory modus vivendi between exploitation activities 
and the North Sea fishing industry. The possible difficulties are of several 
kinds, one of which is the navigational hazards presented by installations 
to fishing craft in common wita other vessels, and which is discussed below 
in connection with navigation. Particularly related to fisheries, however, 


51 MeDougal and Burke, Publie Order of the Oceans 721 (1962). 
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are questions about the impact of widespread exploitation activities on 
the stock of fish, on techniques of catching, and on the economics of the 
industry. 

There is no reason to believe that a well or other installation, once in 
place, has any more adverse influence on the presence of fish than any 
other inanimate object in the sea. There is, of course, a risk of Inadvertent 
discharge of oil or noxious substances, but this is not different in kind 
from similar discharges by vessels and presumably can be controlled ac- 
ceptably through appropriate safeguards. More controversial is the effect 
on fish stocks of the dynamite charges detonated under water in the course 
of seismological survey procedures. These may vary from as little as five 
to as much as 800 pounds, and there is no doubt that they can be lethal 
to many fish in the vicinity, particularly those species (such as herring) 
which possess air bladders. Experience off the Gulf of Mexico coast has 
shown, however, that even large charges have negligible effect on fish 
more than 200 feet distant from the explosion. Black powder charges 
are reported to have still less effect than dynamite, and it has been sug- 
gested that the use of such charges could be required in areas of fishery 
importance.” 

More serious possibilities of conflict are conceivable in connection with 
the taking of fish. The construction of a group of installations might 
well result in a prohibition for safety reasons against entry within the 
cluster, particularly if the well sites were close together. Under the 
Convention all ships must respect the 500-meter safety zones, but if the 
effect of such a cluster is to close off a rich fishing ground, is there an 
unjustifiable interference with fishing which might require compensation 
if not actual abatement? Even if access were not formally denied, would 
the physical presence of installations and pipelines make efficient trawling 
impossible in fact and thereby inflict economic loss on the fishermen? On 
the other hand, might reasonable changes in gear or technique enable fish- 
ing to continue satisfactorily? The reader can imagine other problems 
of the same kind. The possibility of their arising is not remote, as is 
shown by the erection, referred to earlier, of a drilling rig on the Dogger 
Bank, long a leading fishery area of the North Sea. 

With respect to navigation, the North Sea is also likely to be the scene 
of problems more acute than those presented in other areas less frequented 
by shipping. Even if it be agreed, as the Convention provides, that in- 
stallations should not be established in essential international sea lanes, 
problems of practieal application arise. Three may be cited by way of 
example. First, are ‘‘recognized sea lanes’’ to be regarded as immutably 
fixed, as most mariners would prefer, or may they be subject to reasonable 
relocation on: due notice in order to facilitate exploitation by the coastal 
state of resources found to underlie their original course? Again, how 
wide must such a sea lane be? This also involves navigational safety and 

62 Information supplied by the International Oceanographic Foundation at the Uni- 


versity of Miami in response to an inquiry on behalf of the Alaska Fishermen’s Union, 
printed in Sea Secrets, January, 1965, pp. 6-7. 


oN 


520 THE AMERICAN JOURNAL OF INTERNATIONAL LAW [Vol. 59 


efficient exploitation, for even with directional drilling techniques there 
are limits to the size of an azca that can be probed from installations 
‘located outside it. Third, precisely what kinds of warning arrangements 
are suitable for installations, particularly those on the edges of a sea 
lane? The very requirement that such installations carry warning devices 
becomes a possible source of confusion, because a multiplicity of lights 
and sounds can be not only distracting in itself but can obscure standard 
navigational buoys and beacons. 

Experience on the Gulf eoast of the United States has shown these to 
be serious matters. An official survey in the summer of 1964 showed that 
there were at that time 4,783 ixe oil installations in the Gulf, of which 
1,590 were located in or near shipping lanes. Although only six or seven 
collisions between ships and installations were said to have occurred, the 
danger is considered to be real] and increasing despite almost perfect com- 
pliance by installation operators with lighting and marking regulations. 
The kind of difficulty that oceurs is shown by a reported episode off the 
mouth of a newly opened charnel to the Port of New Orleans, where ship- 
masters were unable to find the key sea buoy at the entrance because it 
was hidden by a production platform.5* Gulf shipping interests have in 
general sought sea lanes three miles wide, while exploitation interests 
assert that a width of over two miles makes large areas rich in resources 
inaccessible even to directional drilling." Controversies on these matters 
still continue in the Gulf ani are a portent for similar conflicts in the 
North Sea, where the number of coastal states, the volume of maritime 
traffic, and the high incidence of bad weather will compound the problems 
of satisfactory adjustment. 

With respect to cables and pipelines, the rule reflected in Article 4 of 
the Shelf Convention clearly forbids a coastal state summarily to remove 
a pre-existing cable or pipelme on its shel? in order to further its own 
exploitation activities; nor may the coastal state make a blanket prohibition 
against new cables or pipelines built by others. But may a coastal state 
require the reasonable relocation of a cable or pipeline against compensa- 
tion for the expense involvec, or require that new lines avoid designated 
areas of exploitation activity? This would not seem excessive; nor would 
requirements as to construction standards, minimum depths, and so on, 
provided they were reasonable and non-discriminatory. Again, could a 
state ban the laying of a pipeline across its shelf between foreign terminals 
merely because such a line might confer economic advantages on the ` 
foreign parties to the detriment of the coastal state’s own operations? 
It would seem not, but the voint might conceivably be a sore one. 

The foregoing review, far from exhaustive as it is, underlines the need 
not only for an elaboration of the basie principles in the Shelf Convention 

63 Radar is alleged to be of limited value in navigating through or past a cluster 
of installations because it often fails to show individual installations of a tight cluster 
with sufficient precision. 

54 The information in this paragraph regarding the Gulf of Mexico is derived 


largely from Calvert, ‘‘Navigation and Offshore Oil,’’ World Petroleum, November, 
1964, pp. 44-46. 
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regarding competing use, but also for international agreement on such an 
elaboration. Undoubtedly, as Mr. McDougal and Mr. Burke have pointed 
out in this connection, the test for such additional criteria is ‘‘what is 
reasonable when all relevant factors are taken into account,” but the 
path of reason is not always easy to discern. One of the most valuable 
results of the current ferment in the North Sea could be the emergence 
of a body of accepted interpretations for the concept of unjustifiable 
interference. 

One group of these problems which would benefit from a common 
approach would appear to present no great difficulty. These relate to 
the nature of the warning systems and other measures needed in connection 
with offshore exploitation activities to assure the safety of navigation and 
the protection of living resources. The questions, like motor vehicle regu- 
lations, involve considerations of convenience and suitability rather than 
of principle, and the advantages of uniform rules are self-evident. A 
foundation already exists in present international standards concerning 
the rules of the road at sea, oil pollution on the high seas, and related 
matters. 

More complex are the criteria to be applied for the equitable resolution 
of competing uses. In most cases an absolute choice should not be necessary 
between, say, exploitation and fishing or between exploitation and naviga- 
tion. The problem will more likely be one of fair accommodation: how 
to permit useful exploitation without undue trespass on other interests. 
Factual situations will vary widely, and hence criteria for general appli- 
eation cannot be too rigid or minute. A specification, for example, that in 
all circumstances well sites must be x meters apart would be unworkable 
in some areas and possibly inadequate in others. More to the point would 
be requirements that in evaluating allegedly unjustifiable interference 
there should be taken into account such factors as the relative economic 
importance of the competing interests to each state; the Impact of any 
change on the economy and society of the affected states; the availability 
of alternative fishing grounds, fishing techniques, or navigation channels; 
the possibility of employing other and less disruptive exploitation methods; 
and the long-range benefits or detriments to be expected not only for the 
states concerned but also for the region as a whole. Proper evaluation of 
such elements would require the combined attention of statesmen, jurists, 
economists, social scientists, fishery experts, mariners, and engineers; but 
it would not seem beyond the limits of human ingenuity to reach tolerable 
adjustments in most instances. 

The process of developing and applying such criteria may be carried 
on both through joint study and negotiation in advance of any dispute, 
and as part of the arbitral or judicial settlement of such disputes when 
they arise. This leads to the suggestion that the sooner appropriate ma- 
chinery for such purposes can be provided, the better. The North Sea 
region would seem to be an exceptionally favorable milieu for such de- 
velopment in view of the amicable relations among the littoral states, their 


55 McDougal and Burke, Public Order of the Oceans 721 (1962). 
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increasingly integrated economies, their heritage of law, end the resources 
of learning and science available to them. 

With respect to study and recommendations in advance, precedents and 
analogies are already at hani in the fishery arrangements applicable to 
she North Sea, in the scientiie work of such bodies as the International 
Jouncil for the Exploration of the Sea, and in the facilities of such newer 
-nstitutions as the Organization for Heonomiz Co-operation and Develop- 
ment. Nor should it be difficult for the North Sea states to agree on 
arbitral or judicial devices for the setilement of such differences as may 
>eeur and cannot be resolved ty other means. While it may be felt that 
she International Court of Justice may not be the most appropriate forum 
“or the disposition of problems which are essentially regional and often 
sechnical, there is nothing to gravent the establishment of a special tribunal 
or system of tribunals to pass upon conflicts of use in the North Sea. A 
suggestive precedent in this ecnnection is the arbitration machinery pro- 
yided for in Annex IJ of the draft convention adopted at the 1964 London 
Fisheries Conference, which makes use of the Organization for Economic 
o-operation and Development and assigns advisory rôles under certain 
zircumstances to the Director General of the Food and Agriculture Organ- 
zation and the President of the International Council for the Exploration 
of the Sea®* Through some such arrangements for dealing with con- 
imental shelf problems, the North Sea countries could not only provide 
Zor the orderly protection of their own interests but could also make in- 
valuable contributions to the development of the law of the sea in a 
novel and important direction 


56 The text of the Annex appears in 58 A.J.LL. 1075 (1964) and 3 Int. Legal 
Waterials 484-488 (1964). 
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The great majority of legal experts in the U.S.S.R. and associate coun- 

- tries, the constitutional order of which is closely patterned on the Soviet 

model, would fully subscribe to the principle enunciated by one of their 
Russian colleagues to the effect that: 


International treaties directly impose obligations upon States which 
conclude them or which adhere to them. But... every international 
treaty which is generally published by a State becomes a law binding 
upon its citizens.? 

The formal place occupied by a duly promulgated international agreement 
within the domestic legal fabrie of these states thus seems clear enough. 
What is much less plain is both the path of legal reasoning by which such 
a conclusion is arrived at and the material implications of the above 
formula in case of conflict between a treaty and domestic legislation. 

The present inquiry proposes to explore some of these fundamental 
issues and their solution in the jurisprudential theory and practice of the 
nations comprising the so-called ‘‘Socialist fourth of the world community.”’ 


Traditionally, the question of the effect of treaties on national law and 
vice versa has been dealt with in the larger context of doctrinal analysis 
of the general substantive relationship between the international and in- 
ternal legal spheres. In modern times, this investigation has, in turn, 
proceeded within the framework of the two main rival conceptual schools 
—the monist and dualist. The approach through the broader issue is just 
as relevant in the present case, although as will quickly become apparent, 
on this particular occasion neither the monist nor the dualist interpretation 
of the nature of international law cffers an altogether satisfactory answer 
to the problem in point. 

Indeed, the monist thesis, insofar as it postulates the primacy of the 
international legal order over the internal legal order of the individual 
states, is of no help at all here, since Communist spokesmen have always 
rejected outright the very thought of relegating national legal systems to 

* For the purposes of this study, the category of ‘‘Socialist’’ states is taken to include 
the U.S.S.R., Poland, Czechoslovakia, Hungary, Rumania, Bulgaria, East Germany, 
Albania, Mongolia, North Korea, Communist China and North Vietnam. The legislative 
process in each of these states is described in the light of the provisions of the latest 
constitutional document enacted there, as amended to date. For North Vietnam, that 
means the constitution adopted in 1959 and for Czechoslovakia and Mongola, their 
1960 constitutions. 

iF, I, Kozhevnikov, in F., I. Kozhevnikov (ed.), International Law 276 (Tr. from 
the Russian by Dennis Ogden, Moscow, 1957). 
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any such subordinate status. “Jnanimously, chey have denounced, and 
still denounce, the core idea as well. as any variants on the basic theme 
on the grounds that: 


The theory of the *‘‘primacy’’ of international law over internal state 
law reflects specific tendencies in the politics of large capitalist powers 
—tendencies toward the corsolidation of their economic and political 
domination of other states and the creation of ‘‘legal’’ channels for 
interference in the internal affairs of other states. In practice, both 
these tendencies are given expression by means of imposition by said 
powers of servile agreements envisaging far-reaching invasion of the 
internal affairs of the weaker contracting parties as well as through 
the transformation of various international organizations into instru- 
ments of a few large powers. In the contemporary bourgeois theory 
of international law, all tkis is carefully veiled in discussions con- 
cerning the ‘‘primacy’’ of international law over the internal law S 
states and the surrender of national sovereignty to the benefit of ‘ 
ternational organs.’’ ? 


In this respect, at least, the dcctrinal position of the Soviet Union and 
its allies has to date remained remarkably steadfast, and the available 
evidence shows no signs whatever of the likelihood of a proximate change 
in. the current attitude. 

The reverse possibility must also be considered, of course—advocacy of 
the principle that within a general monist scheme ‘‘primacy’’ would lie 
with the norms of domestic rath2r than international law. In this matter, 
the record of Communist opposition to the monist outlook is much less 
straightforward. Undoubtedly, there was a moment waen, under the 
influence of Vyshinsky, the Soviet concept of international law (duly 
shared at the time by the other members of the ‘‘bloc’’) did seem to lean 
toward acknowledgment of a superiority of sorts of internal over inter- 
national law. And it all stemmed from the fact that, in an oft-cited pas- 
sage in which he broached the subject, the then undisputed authority on 
things legal in the Communist world had once written that: 


Recognizing the priority of national law, built in accordance with 
the interests of the people of a peace-loving, free and independent 
state, the Soviet conception of national law does not contradict and 
cannot contradict the conception of international law which fulfills 
the same requirements. What is more, in that event it creates a firm 
basis for international law and guarantees it the necessary authority 
without which a successful regulation of international relations between 
independent, sovereign states is impossible.’ 


2D. B. Levin, ‘‘Chto skryvaetsya za teoriei ‘primata’? mezhdunarodnogo prava nad 
vnutrigosudarstvennym pravom’’ ;What Hides Behind the Theory of the ‘‘Primacy’’ 
of International Law over Internal State Law], 7 Sovetskoe Gosudarstvo i Pravo 116 
(1955). In the same vein, I. P. Blishehenko, ‘‘ Teoriye primata mezidunarodnogo prava 
v praktike SShA’’ [The Theory of she Primacy of International Law in the Practice 
of the U. S. A.J], in E. A. Korovin (ed.), Voprosy mezhdunarodnogo prava vy teorii i 
praktike SShA [Questions of Intermational Law in the Theory and Practice of the 
U. S. A.] 173-195 (Moscow, 1957). 

3A, Ya. Vyshinsky, ‘‘Mezhdunarodnoe pravo i mezhdunarodneya organizatsiya’’ 
[International Law and Internationel Organization], 1 Sovetskoe Gosudarstvo i Pravo 
22 (1948). 
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Lesser legal lights in his milieu were prompt to seize on the suggestion and 
hail it as a brilliant contribution to the Communist literature on the 
question of the relationship between international and national law, re- 
portedly opening new vistas of learning in an area of great ideological 
significance. Be that as it may, while Vyshinsky lived, all academic 
comment on this potentially delicate item was henceforward confined to 
verbatim quotation of the master’s views or a paraphrasing of his dictum 
with an occasional interpolation of a few words for the sake of conveying 
the impression of independent scholarship. 

Even so, both Vyshinsky and those who echoed him stopped short of 
proclaiming the ‘‘primacy’’ of domestic over international law. Priority 
of precedence is not, technically speaking, synonymous with ‘‘primacy’’ 
in a hierarchical sense, nor was it intended to be so understood.” Further- 
more, while noting the quality of ‘‘priority,’’ everyone concerned also took 
pains to underscore the intrinsic ‘‘unity’’ of the national legal order of the 
U.S.S.R. (and of the ‘‘people’s democracies’’) and international law. 
In fine, the key to the message lay in the marked accent it put on the 
element of ‘‘interdependence’’ of the two legal systems, of their inevitable 
‘“eo-existence’’ in an ‘‘organiec oneness’’ as essentially equal and comple- 
mentary partners, rather than in the incidental factor that the theory 
fleetingly introduced a table of ‘‘priorities’’ into the picture. In any 
event, those who later equated what Vyshinsky said here on ‘‘priorities’’ 
with unreserved endorsement on his part of the doctrine of the ‘‘primacy”’ 
of national over international law raisrepresented the tenor of his thought 
and went farther than he himself had ever been willing to venture.‘ 
Still, today it is he who is aceused of having fathered this particular 
heresy, inter alia, and so is held posthumously responsible for spreading 
false theories which are more properly attributable to a few over-zealous 


4#.g., F. I. Kozhevnikov, Sovetskoe gosudarstvo i mezhdunarodnoe pravo, 1917-1947 
gg. [The Soviet State and International Law, 1917-1947] 237 (Moscow, 1948); B. A. 
Korovin, Mezhdunarodnoe pravo [International Law] 9-10 (Moscow, 1951). 

5 This is also quite evident from the way several Soviet scholars treated Vyshinsky’s 
statement before it became fashionable in the U.S.S.R. to denounce him for introducing 
the ‘‘cult of the personality’’ into Soviet legal science. See, for instance, V. M. 
Shurshalov, Osnovnye voprosy teorii mezhdunarodnogo dogovora [Basie Questions of the 
Theory of International Treaties] 316-317 (Moscow, 1959). Originally, Levin (loc. cit. 
119) took the same tone, but recently he too has joined the chorus of those ‘denouncing 
Vyshinsky’s misdoings. Cf. D. B. Levin, ‘‘ Problema sootnosheniya mezhdunarodnogo i 
vnutrigosudarstvennogo prava’? [The Problem of the Correlation of International and 
Internal State Law], 7 Sovetskoe Gosudarstvo i Pravo 87, note 4 (1964). 

6 Thus, it is interesting to note one occasion where, when Korovin (loc. cit.) had either 
deliberately attempted to go beyond the bounds set by Vyshinsky in his statement or 
had inadvertently broadened its textual meaning, he incurred considerable criticism from 
his colleagues for having distorted the real sense cf Vyshinsky’s idea. See the com- 
ments by L. A. Modzhoryan, A. S. Bakhov, and A. M. Ladvzhensky concerning the 
1951 international law textbook edited by Korovin, made at a special conference con- 
vened by the chair of international law of the Academy of Social Sciences of the Central 
Committee of the CPSU (b) and the section of international law of the Institute of Law 
of the U.S.S.R. Academy of Sciences to discuss the work, and reported by D. A. 
Gaidukov, in 7 Sovetskoe Gosudarstvo i Pravo 67-77, at 70 (1952). 
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disciples. Hither way, the whole experiment at present stands discredited.’ 

This much can be said, then, of the Communist world’s response to the 
iatellectual challenge of the monist perceptior. of the character of inter- 
rational law: where the latter posits the supremacy of international law 
over national law, it meets with absolute rejection in these quarters; where 
ir advances the thesis of the supremacy of domestic law over-international 
law, this version likewise now fails of acceptance there, although for a 
brief span there were indicaticns that official Communist cireles enter- 
tained the possibility of embracing such a doctrinal position. Instead, 
tae current slogan featured in the writings of legal experts from the 
‘ Socialist’’ countries, and one which seems destined to endure, rests on 
tie distinct proposition that 


from the formal-juridical point of view, the norms of international 
law and the norms of internal state law must not contradict each other 
and must be applied in harmony; there can be no talk of the primacy 
of international law or the primacy of internal state law.’ 


Nor does the ‘dualist scheme fare much better under the circumstances. 
Es application, in turn, encounzers insuperable obstacles on two different 
cunts, stemming, respectively, from ideological and practical considera- 
` tons. 

Over the years, several Communist legal scholars have, it is quite true, 
endorsed the dualist analysis of the relationship between irternational and 
internal state law. Most have done so tacitly, repeating the principal 
fHrmulas of the dualist argumentation but without identifying them by 
rame and without openly admitting membership in that school of juris- 
yrudence.® However, a few have been more outspoken in acknowledging 
fae provenance of the ideas whieh they sought to champion, not hesitating 
to proclaim their adherence to the dualist camp and even insisting that 
a majority of their Soviet colleagues and many of their bourgeois counter- 
parts share that outlook.2° AN >f this has led certain Western students of 
foviet and Communist affairs to conclude that: 


7 F, I, Kozhevnikov, Mezhdunarodnce pravo 50-51 (Moscow, 1964). 

8D. B. Levin, Osnovnye problemy sovremennogo mezhdunarodnozo prava [Funda- 
mental Problems of Contemporary International Law] 114-115 (Moseow, 1958). 

9As far as can be judged, that seems to be the attitude, for example, of N. P. 
Eolchanovsky, 3 Istoriya diplomatii [History of Diplomacy] 812 (Moscow-Leningrad, 
1945); S. Krylov, ‘‘Les Notions Prircipales du Droit des Gens (La doctrine soviétique 
cu droit international),’’ 70 Hague Academy Recueil des Cours 445 (1947, I); C. 
Eerezowski, Zagadnienia Zwierzcknictwa Terytorialnego [Problems of Territorial 
Sovereignty], Ch. II(3): ‘Correlation of International and Internal State Law’? 
(Warsaw, 1957); idem, Nekotorye problemy territorialnogo verkhovenstva [Some Prob- 
lems of Territorial Sovereignty] 589-63 [Tr. from the Polish by V. L. Kon; rev. ed., 
Moscow, 1961); M. Muszkat (ed.), 1 Zarys prawa miedzynarodowego publieznego 
[Outline of Publie International Law] 33-34 (Warsaw, 1956). 

10 In particular, A. M. Ladyzhensky, in V. I. Lisovsky, Mezhdunarodnoe pravo 247 
(Kiev, 1955); idem, .‘‘K voprosu o vzaimootnoshenii vnutrigosudarstvennykh i mezhdu- 
rarodnopravovykh norm’? [On the Question of the Interrelationship of Internal State 
end International Legal Norms], 68 Uchenye zapiski (Rostovskii-na-Donu gosudarstven-_ 
ryi universitet) 53-68 (1957, 4). 
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Communist jurists thus find themselves in the position of upholding 
a traditional and classic point of view developed by the Positivists in 
the nineteenth and early twentieth centuries. Theirs is, with certain 
practical and theoretical modifications, an orthodox, dualist consensual 
approach.” 


Actually, though, this is far from being the case. The isolated individuals 
on whose statements such reliance is placed in order to arrive at this judg- 
ment have here departed from the mainstream of the discipline, and on 
this score their reasoning no longer accurately reflects the current siate 
of the science of international law on the subject in their homelands. In 
short, to depict the Communist legal attitude on the matter as tantamount 
to ‘‘an orthodox, dualist consensual approach’? is not to do it justice. 
First, as already observed, only a minute percentage of the ‘‘Socialist’’ 
international lawyers has ever subscribed in any way to the dualist doc- 
trine. Second, the great majority of those who have had occasion to 
address themselves to the topic explicitly reject that thesis, primarily on 
ideological grounds. 

Indeed, a basic premise of the classical dualist doctrine is the absolute 
separation of the two legal spheres, the international and the national, 
their rigid mutual exclusiveness, together with the corollary proposition 
of the non-transferability of norms from one to the other short of resorting 
to the technique of formal ‘‘reception’’ or ‘‘transformation.’’ As against 
that, Communist lawyers, with rare exception, have registered deep dis- 
satisfaction with this ‘‘compartmentalization’’ of the legal edifice, object- 
ing to what strikes them as an artificial partitioning of any given state’s 
lawmaking activity into two disconnected, unrelated fragments—internal 
and external. In such a formula they claim to see an attempt to institu- 
tionalize governmental schizophrenia, as it were, as if one and the same 
sovereign power could set down rules of conduct on the domestic scene 
completely ignoring the norms it voluntarily pledged itself to abide by 
internationally and, conversely, behave internationally in disregard of the 
legal standards which it elaborated domestically. 

Instead, what the Communist jurists offer is a blend sui generis of in- 
ternal and international law, an apposition devoid of any dimension of 
primacy on the part of either legal system and predicated on the essential 
unity of the two within an organie whole. In graphic terms, they visualize 
the relationship between a country’s legal structure and the sum total 
of its international commitments as that of two connex vectors lying along 
a rectilinear continuum, the point of fusion being the foreign policy of the 
state in question. Through this channel, the norms of domestic legisla- 
tion find an external outlet and leave an imprint on the state’s rights and 
duties contracted on the international plane and, by the same token, the 
legal principles to which the state has adhered in its transactions with 


11J. F. Triska and R. M. Slusser, The Theory, Law and Policy of Soviet Treaties 
111 (Stanford, 1962). In taking this viewpoint, the authors echo the conclusions 
first expressed by E. Margolis, ‘‘Soviet Views on the Relationship Between National 
and International Law,’’ 4 Int. and Comp. Law Q. 116-128 (1955). 
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other stazes travel inward: to affect the complexion of the state’s own 
jurel fabric. 

Whereas the monist viewpoint ervisages a hierarchical gradation in this 
context and either the ultimate sabordination of national law to inter- 
national -aw or of international _aw to the nazional legal domain, the 
present a dproach eschews all desire to draw inferences as to the relative 
superiority of the two legal orders vis-à-vis each other. Likewise, the 
duaist scheme with its blueprint for the operation of the two legal spheres 
entizely apart from each other is found sadly wanting as an unrealistie, 
not to say dangerous, interpretation of the substantive connection between 
the zwo levels at which a state exercises its sovereign power. For, accord- 
ing to the present theory, in both capacities it is the same sovereign will 
which maxes itself felt, even if it adopts a different guise when engaging 
in iaternétional lawmaking from that under which it appears to legislate 
on tae domestie scene. Or, as Communist sources prefer to put it, all the 
evidance 


incontrovertibly demonstrates the indissoluble bond of external and in- 
ternal politics. Inasmuch as law, international as well as national, 
represents a form of implementation of politics, this fact, it is obvious, 
definitely determines the close ties between international and national 
law." 


Ir lieu of the impenetrable barrier erected by the orthodox dualists be- 
tween internal state law and international law, what is here urged is a 
scheme that, in the words of its authors, rests on the formula of the ‘‘dia- 
lectizal irteraction’’ or ‘‘close cross-obligatoriness’’** of domestic and 
international law, on the concept of the ‘‘organie interdependence’’ of the 
two legal systems, their mmseparability because of the values common to 


1277, M., Shurshalov, op. cit. 311. 

13. bid. 313-317; D. B. Levin, op. cit. (note 8) 114-115; G. I. Tunkin, Osnovy 
sovrenennogo mezhdunarodnogo prava [Bases of Contemporary International Law] 
8-11 (Moscow, 1956); E. A. Korovin, in F. I. Kozhevnikov (ed.}, Mezhdunarodnoe 
pravc 10-11 (Moscow, 1957); R. Vanicek, ‘‘ Voprosy transformatsii mezhdunarodnykh 
dogovorov £ tochki zreniya chekhoslovatskogo pravoporyadka’’ [Questions of Trans- 
formation cf International Treaties from the Standpoint of the Czechoslovak Legal 
Systen], 3 Byulleten Chekhoslovatskogo Prava 211-221 (1955), and the comments on 
that -eport Dy J. Zourek and V. Kopal; G. Hajdú, Nemzetközi jog [International Law], 
Ch. HI (Badapest, 1954); 1 Mezinarodui právo verejné [Public International Law] 
15-1€ (Prague, 1953). 

It is interesting to note that Soviet authors themselves proudly volunteer the in- 
formation that certain pre-Revolutionary Russian lawyers had already recognized 
the ‘-interaction’’ of the two legal spheres. Among those mentioned in this con- 
necticn are M. N. Kapustin, Obozrenie predmetov mezhilunarodnogo prava [Survey 
of the Aims of International Law] 44 (Moscow, 1859); I. A. Ivanovsk7, Opredelenie, 
osnoviaye nachala, zadachi i znachenie mezhdunarodnogo prava [Definition, Basie Prin- 
ciples, Tasks and Meaning of International Law] 11-12 (Odessa, 1884); and P. E. 
Kazaasky, Vvedenie v kurs mezhdunarodnogo prava [Introduction to a Course of 
Internationel Law] 254-284 (Odessa, 1£01). For brief comments on these authors 
and their work, see V. E. Grabar, Materialy k istorii literatury mezhdunarodnogo prava 
v Rosii (1647-1917) [Materials for the History of the Literature on International 
Law n Russia, 1647-1917] 285-291, 297-299, 339-342 (Moscow, 1958). 
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both and the endless interchange of principles and institutions that. is 
a hallmark of their partnership. In this fashion, Communist jurists achieve 
their first objective, namely, to establish firmly the doctrinal proposition 
that the complex of international legal norms to which a state is subject 
and the corpus of domestic statutory precepts which it enforces must be 
fully synchronized, that the double set of rules which it has been instru- 
mental in enunciating must function in unison, and genuine harmony 
must reign between their component elements insofar as they bear on identi- 
cal issues. 

The next step, quite logically, calls for a definition of the relative weight 
earried by each of the two legal structures under the conditions of this 
symbiotic association. Any notion of jural ‘‘primacy,’’ as already indi- 
cated, is eo ipso ruled out. Instead, international law and domestic law 
are designated as equal inter se; each stands as an independent legal 
edifice and, concurrently, they also combine in a higher unity on a footing 
of perfect parity, which they retain throughout, since in the process neither 
falls into a position of subordination to, or ends up absorbed by, its com- 
panion. This is not to say, however, that they are consequently seen as 
exerting an identical amount of influence upon each other within the 
framework of this singular ‘‘synthesis.’? On the contrary, Communist 


legal spokesmen are always quick to point out that the ‘“‘progressive’’ 


ingredients of national law traditionally have had a much greater impact 
on international law than vice versa." 

This conclusion does not, as might otherwise be expected, lead Com- 
munist legal publicists to vest national law with any kind of official ‘‘pri- 
macy,” but it does allow them to attribute to national law a certain 
degree of precedence within the bounds of the ‘‘dialectical interaction’”’ 
pattern they advocate, or, as it is sometimes expressed, to acknowledge 
“the primacy of national law, as a system of law, over international law 
in its genesis and development.” 15" Some of this ‘‘priority,’’ then, if that 
term is to be used at all, is just a function of historical evolution, in 
that the emergence of intra-community laws vastly antedated the appear- 
ance of any recognizable norms of accepted behavior in inter-community 
relations. For the rest, it is merely a question of the size of each legal 
order’s contributory quota to their joint fund, as it were. The ranking 
thus records simply a quantitative assessment of the part played by each 
branch of the law through the centuries in furthering their parallel progres- 
sion and does not imply any judgment of their respective status in the 
light of some invidious qualitative criteria. 

Under the circumstances, it comes as no surprise occasionally to hear 

14 E.g., A. Ya. Vyshinsky, Voprosy mezhdunarodnogo prava i mezhdunarodnoi politiki 
[Questions of International Law and International Politics] 476-481 (Moscow, 1949); 
D. B. Levin, loc. cit. (note 5) 87-91; idem, op. cit. (note 8) 120-121; I. P. Blishchenko, 
Mezhdunarodnoe i vnutrigosudarstvennoe pravo [International and Internal State Law] 
198-199 (Moscow, 1960); V. M. Shurshalov, op. cit. 8316-317, 326-344. 

15 I. P. Blishchenko, ‘‘Sootnoshenie mezhdunarodnogo i natsionalnogo prava’? {Corre- 


lation of International and National Law], in Sbornik statei po filosofii, istorii, pravu 
[Collection of Articles on Philosophy, History, Law] 104 (Moscow, 1957). 
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naticnal law classified as a source of international law, a subsidiary, in- 
direct one, it is true, but a source nonetheless. Needless to add, not every 
prinziple of national law qualifies for the signal honor, but those norms 
alone which fulfill the following requiremenis: 


1) if they are democratic end peace-loving by their nature and 
directed toward ensuring peaceful co-operation among states; 2) if 
zhey refer to the sphere of international relations; and 3) uf they are 
officially or tacitly recognized by other states, are not repudiated 
dy them.** 


Presamably, the reverse proposition that international law in turn acts 
as a source of domestic law is equally valid. Yet one is hard put to dis- 
cover any statements to that effect in the literary output on international 
law in the U.S.S.R. and other member countries of the ‘‘Sozialist Com- 
monv~vealth.’’ With rare exception, Communist jurists seem to prefer to 
pass the topic over In nonecommittal silence.’ 

Tre ideological ingredient is unmistakable here. When Communist 
lawy2rs urge that certain carefully picked elements of national law be 


16 E. M. Minasyan, Istochniki sovremennogo mezhdunarodnogo prave [Sources of 
Contenporary International Law] 13& (Rostov-na-Donu, 1960); F. I. Kozhevnikov, 
Uchelnoe posobie po mezhdunarodnomı publichnomu pravu {ocherki) [Study Aid on 
Interzational Public Law, Essays] 33 (Moscow, 1947); D. B. Levin, Diplomaticheskii 
immunitet [Diplomatic Immunity] 137-133 (Moscow-Leningrad, 1949); V. I. Lisovsky, 
op. c&. (note 10) 28. S. B. Krylov, in V. N. Durdenevsky and S. B. Krylov (eds.), 
Mezhiunarodnoe pravo 25-26 (Moscow, 1947), and idem, loc. cit. (note 9) 444, likewise 
jncluces internal law among the sources of international law, but occupies a strange 
position in that at the same time he se2ms to lean toward the dualist approach. Thus, 
it is comewhat uncertain as to exactly where he stands. 

The above, of course, is another reason why most Communist lawyers reject the 
dualist theory with its strict separation of the two legal spheres. If the domestic law of 
the ‘Socialist’’ states is to serve as a source of international law or even if it is only 
to hae ‘‘ great influence on the development of international law,’’ a radically different 
doctrme becomes necessary, since orthodox dualism does not allow for any such 
interpretation. 

The view that internal law should be counted among the formal sources of inter- 
natioral legal rules, it should be noted, is not universally shared by Communist lawyers 
and is explicitly dismissed, inter alii, by P. I. Lukin, Istochniki mezhdunarodnogo prava 
{Soures of International Law] 125-127 (Moseow, 1960); E. A. Korovin, in F. I. 
Kozheynikovy (ed.), op. cit. (note 13°) &-9; G. Hajdú, in L. Búza and G. Hajdú, 
Nemzatkézi jog [International Law] 19 (Budapest, 1961); G. P. Genov, 1 Uchebnik 
po mezhdudrzhavno pravo [Textbook on Icterstate Law] 58 (Sofia, 1947): M. Genovski, 
1 Osrovi na mezhdunarodnoto pravo [Fundamentals of International Lew] 27 (Sofia, 
1956). Now Kozhevnikov and Lavin also subscribe to this view. See F. I. Kozhevnikov, 
op. cad. (note 7) 43-44; D. B. Levin, loc. cit. (note 5) 90-91. G. I. Tunkin, Voprosy 
teorii. mezhdunarodnogo prava [Questions of the Theory of International Law] 144 
(Mos:ow, 1962), seems to take an intermediate position. Without naming domestic 
law æ a formal source of international law, he concedes that the norme of municipal 
legislation ‘‘may be part of the process of emergence of a customary norm of inter- 
national law.’ 

17 Cne such example is V. F. Meshera, ‘‘O mezhdunarodnom dogovore kak istochnike 
sovetekogo prava’? [Concerning the International Treaty as a Source of Soviet Law], - 
1 Prevovedenie 124—126 (1963). A similer thought was apparently expressed by M. S. 
Strogovich and S. A. Golunsky, Teoriya gosudarstva i prava [Theory of State and 
Law] Moscow, 1940), cited by I. P. Blishchenko, op. cit. (note 14) 192, note 1. 
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generally recognized as potential sources of international legal rules, they 
are laboring at trying to enhance the prestige and authority of the domestic 
legal systems of their nations which, reputedly, enunciate these ‘‘progres- 
sive’’ principles best. So, when they talk of national law as an auxiliary 
source of international law, what they mean to all intents and purposes is 
the national law of the ‘‘Socialist’’ states as an acknowledged fount of 
international legal norms by virtue of the fact that the latter now claim 
to enjoy a practical monopoly of the most advanced legal institutions in 
the world. . 

And, if it is a matter of a superior legal order helping to improve a 
somewhat less favored fellow system—-which clearly is the inference in 
this case—no wonder that anyone who operates in that political milieu 
should hesitate to commit himself on the delicate subject of international 
law as a standard source of domestic law. The implication would be that 
international law might be at a higher stage of development than the 
corresponding internal law of the ‘‘Socialist’’ countries and official dogma 
could not readily countenance such a conclusion. The difficulty is usually 
circumvented by reasoning that, since ‘‘Socialist’’ nations subscribe only 
to the most ‘‘advanced’’ principles of intsrnational law anyway, the in- 
jection of the latter into the domestic bcdy politic via the channels of 
foreign policy would not detract from the purity of the domestic legal 
order. Nevertheless, from the standpoint of doctrine the whole subject 
raises some rather sensitive questions. 

To press a claim resting foursquare on the notion of the primacy of 
national over international law, a theme which in the modern world would 
sound ineredibly archaic and would stamp its proponent as a relic of the 
19th century and an impediment to humanity’s search for a better life, 
seemed too crude a technique even to try. The dualist approach, on the 
other hand, runs afoul of various ideological postulates and that in itself 
is enough to ensure its dismissal. Under the present formula, though, 
Communist spokesmen can publicly pose as champions of international 
law and, what is more important, can maintain that posture without in 
any real sense compromising the idea so dear to them of the inherent 
superiority of their own legal system. For, it must always be remembered, 
in the beguiling picture they paint of the harmonious co-existence of na- 
‘tional and international law, they still manage to give the former a very 
definite edge and, in all likelihood, will in the foreseeable future endeavor 
to do so as well. 

The practical reasons for the rejection by Communist jurists of the 
dualist theory are equally compelling. In effect, as that doctrine visualizes 
it, the equal and separate status of international and domestic law neces- 
sarily entails the introduction of a special mechanism to permit any ex- 
change of norms between them. The institutions of ‘‘transformation’’ or 
‘‘reception’’ have traditionally fulfilled that rôle, offering a convenient 
explanation of how the rules of international law acceded to by a state in 
the external exercise of its sovereign volition come to affect or alter the 
substance of domestic statutes. Some such procedure, then, for the valid 
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transposition of legal norms from the international to the internal plane 
i: a sine qua non of the dualist approach. Otherwise, the proponents of 
tais thesis would logically be ləd to the inescapable conclusion that the 
l-gal norms binding upon a state in its international capacity could never 
have an impact on its domestic law, a result which most students of the 
law would, quite understandably, find repugnant as theoretically unsound 
aid practically unrealistic. But even a cursory examination of the con- 
szitutional systems of the ‘‘Socia_ist’’ nations will show that neither ‘‘trans- 
formation” nor ‘‘reception’’ nor any like jurisprudential device can apply 
ia their case and that here a different answer to the problem must be sought. 

Again, it is true that the occasional Communist scholar who tends to 
embrace the dualist viewpoint does appear to endorse the companion 
proposition of the requisite ‘‘transformation’’ or ‘‘reception’’ of inter- 
national legal norms before the latter can aspire to validity on the munici- 
pal scene. The thought is, for instance, clearly discernible behind the 
lane of reasoning that, ‘‘after an international treaty enters into force, 
each of the contracting states publishes it (if it is not 4 question of a 
seret or confidential treaty) in its collection of statutes. After that, the 
treaty becomes the internal law of tke given state, binding npon its organs 
and eitizens.’’?® Or, as the same judgment has sometimes also been 
expressed, 7 


internal state law and international law represent two different areas 
of law that are not in hierazchical dependence on each other. Norms 
of international law are binding only upon the state as such, but not 
on individuals, including official persons, inside the state. Inter- 
national legal norms are obligatory in intra-state relations only where 
internal state legislation makes them such, t.e., gives them force of 
law. In those eases, the norms of international law become for in- 
dividual persons and associations and for the internal organs of state 
authority internal state laws... .?® 


However, not only are these findings challenged by their authors’ own 
eclleagues on a variety of counts, but, what is more, an objective analysis 
of the constitutional structure of the ‘‘Socialist’’ countries conclusively 
demonstrates that the deductions of this school of thought cannot possibly 
be sustained. Indeed, Communist constitutional practice here shows the 
fdlowing pattern: 2° All but one of the constitutional documents, both 
pest and present, promulgated by the member states of the ‘‘Socialist 
Commonwealth’’ have throughou: been silent on the place, if any, of inter- 
national law in the scheme of domestic law. The lone exception is the 
1£49 Constitution of the German Democratic Republic, Article 5 of which, 
as revised by the law of September 26, 1955, directs, inter alia, that ‘‘uni- 


18 N. P. Kolehanovsky, op. cit. (nota 9). 

18 A. M. Ladyzhensky, in V. I. Lisovaky, op. cit. (note 10) 247. 

20 The following analysis is closely patterned on the line of reasoning developed by 
K. Skubiszewski, ‘‘The Validity of Treaties in Polish Municipal Law,’’ in Rapports 
Pcdlonais Présentés au Sixième Congrès International de Droit Comparé 109-123 
(Warsaw, 1962), although the conclusions reached her2 are diametrically opposed to 
thase offered in that paper. 
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versally recognized norms of international law are obligatory for the state 
authorities and every citizen.” Even so, that text does not expressly 
address itself to the issue of the formal relationship of treaties to domestic 
statutes nor, as mentioned above, do the rest of the local constitutional 
instruments. Next, in all these countries only the legislative branch of 
the government has the right to pass laws stricto sensu. In other words, 
in every case the enactment of laws falls within the exclusive competence 
of the corresponding national legislature, and the laws that it adopts 
occupy the highest rank in the domestic legal hierarchy, stand supreme 
over every other type of normative rule enjoying currency on the domestic 
scene. 

In a technical sense, the legislative function, as here conceived, does 
not extend to the process of treaty-making. None of the constitutions 
presently in effect within the area bestow any specific rights on the parlia- 
mentary body in regard to international agreements. Uniformly, the 
power to ratify and denounce treaties is today conferred on the executive 
branch (the collective organ that in most of these countries plays the rôle 
of Head of State or the President, as in Czechoslovakia). Besides, the 
government may, within the limits of its constitutional authority and pur- 
suant to its designated task of ‘‘exercising general guidance in the sphere 
of relations with foreign states,” sign agreements on its own account. 
According to the statutes, the full text of all duly ratified treaties must 
be published by a given date in the country’s official ‘‘ Journal of Laws.” 
Agreements that do not require ratification need not be so published, but 
for special reasons sometimes are. They may be, and usually are, pub- 
lished in what serves as the ‘‘Government Gazette.’’ Once in a while, the 
central press will likewise carry the text of a freshly concluded inter- 
national agreement, presumably selected for mass dissemination because 
particular public interest attaches to its contents. 

See petically speaking, nothing of course bars the national legislature 
ja hese states from pronouncing itself upon the substance of any 

Freement negotiated on behalf of the republic and from registering ap- 
“proval or disapproval either of a treaty awaiting ratification or even 
already ratified by the executive branch or one signed or scheduled to be 
signed by the government proper. For in all Communist constitutional 
systems the legislature is explicitly identified as the highest organ of state 
power to which every other state agency is ultimately held to be subordinate 
and accountable. In fact, the latest Constitution of Czechoslovakia now 
provides, expressis verbis, that ‘‘the National Assembly shall approve inter- 
national political treaties, economic treaties of a general nature and such 
treaties as require to be implemented through legislation.” And, not- 
withstanding constitutional silence on the subject, legislative chambers 
under Communist régimes have all had occasion in the past even to ratify 
treaties in the name of the nation.”* Nevertheless, such occurrences have 

21K. Skubiszewski, loc. cit. 112, 115, points out, for instance, that the Seym in 


Poland ratified the Warsaw Pact of 1955. See, too, the comments on that score 
of S. Rozmaryn, ‘‘Le Régime d’Assemblée,’’ ibid. 105. For evidence of such practice 
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been extremely rare; and, it may be added, where a parliament has acted 
in this way it did so at the special invitation of the correspording executive 
organ. These isolated incidents do not, therefore, indicate any overt 
recognition of any unilateral rights of the legislature in this sector. What- 
ever may be the potential significance of the phenomenon, as a practical 
matter at the moment the assembly’s cuthority in this sphere in any 
‘‘Socialist’’ land can safely be Ciscounted altogether. 

As a rule, then, under the current Communist constitutional pattern, 
treaties and kindred international agreements are ratified by the executive 
branch or, if formal ratification 1s not mandatory, simply signed in the 
name of the government. The question now is: What is the legal status 
from the standpoint of domestic legislation of an international agreement 
thus concluded in strict. compliance with constitutional requirements? 
Breaking the problem down into its component elements, the first item 
to consider.is the place withir a ‘‘Socialist’’ country’s legal order of a 
treaty duly ratified by the exezuzive branch and published as prescribed. 

As already pointed out, under the public law formula in use throughout 
the Communist world, only the legislature can pass laws (statutes). In 
each of these states, however, the Presidium (or its local namesake) of 
the assembly does have the authority to issue edicts, but on zhe sole condi- 
tion that where such edicts ‘‘have the force of law’’ they be submitted to 
the next convocation of parliament for confirmation. Should that session 
of the legislature refuse to approve the decree or meet and adjourn with- 
out having been asked to do so, the edict lepses forthwith. IZ, on the other 
hand, the decree emanating from the Presidium (or its equivalent) is not 
of this genre, t.e., does not have ‘ the force of lew,” it need never receive 
the legislature’s imprimatur and on its own remains valid <or as long as 
desired. 

Now, in each of these countries, except Czeckoslovakia,?? this self-sam 
organ (the Presidium or its equivalent) is also entrusted with theo ~<$9: 
tion of treaties, which it accomplishes by promulgating an ed2wes 
effect. Thus, in principle, two interpretations are possible. Taking tim 
broader view, one might classify these enactments under the rubric of d 
crees ‘Shaving the force of law.’ In that case, though, if the edict is t 
stay in force beyond the first session of the legislature following its passag 
it would have to be formally encorsed at that meeting. Yet the recor: 
shows that acts of ratification are in fact never submitted to parliament 


in the U.S.S.R., V. N. Durdenevsky, in V. N. Durdenevsky and S. B. Krylov (eds.), 
op. cit. 286; O. E. Polents, Ratifikatsiya mezhdunarodnykh dogovorov [Ratification of 
International Treaties] 34 (Moscow-Leningrad, 1960). l 

22 In Czechoslovakia the situation undar the 19€0 Constitution is even more clear-cut, 
The ratification of treaties is entrusted to the President of the Republic who does not, 
however, have the right to issue edicts and decrees. That right is vested in the interim 
between sessions of the legislature in the Presidicm of the National Assembly. Under 
these conditions, one cannot at all speak of ratified treaties as a source of Czechoslovak 
municipal law, since the President, wha has the power to ratify them, has no status 
as a domestic ‘‘lawmaker’’ and the Presidium, which dces have that status, does not 
participate in any way in the process of ratification. 
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for that purpose. For that matter, as has correctly been observed, even 
on those rare occasions where in any of these states the legislature is in- 
vited to ‘‘ratify’’ or ‘‘approve’’ an agreement, the chamber responds by 
adopting a resolution voicing its assent and does ‘‘not pass any Act, let- 
alone a statute incorporating the Treaty into the body of municipal law.’’ 73 

The alternative course is to conceive of the official acts of ratification as 
decrees not ‘‘having the force of law,’’ which would do away with the 
necessity later to obtain legislative consent and would, coincidentally, 
avoid the problem of the automatic time limit. But, in that event, no 
pretense can be maintained that by virtue of such ratification a treaty 
acquires the stature of a domestic law. | 

Hence, from either standpoint, the executive act of ratifying a treaty 
fails to live up to the standards constitutionally established in these coun- 
tries for the proper discharge of the legislative function. En résumé, if 
the position is assumed that the Presidium’s edict ratifying an agreement 
is a decree ‘‘having the force of law,’’ it must be proved that the legis- 
lature subsequently confirms the decree and, through it, the treaty itself. 
Since historical evidence all runs to the contrary, to make that assertion 
one would arbitrarily have to disregard a mountain of facts. If, to take 
the opposite path, the edicts in question are designated as not ‘‘having 
the force of law,” then plainly the treaties themselves cannot be said to 
have the foree of a municipal statute, except by arbitrarily dismissing the 
many technical distinctions that the constitutions carefully draw between 
statutes and an assortment of inferior species of normative regulations. 
Neither prospect sounds very alluring, since in both cases the desired 
conclusion can be reached only by doing gross violence to the facts or 
to the law or the two together. To the question whether in Communist 
constitutional procedure today a duly ratified treaty has the quality of 
a municipal law, the objective answer must thus surely be in the negative. 

What holds true for a properly ratified treaty applies a fortiori to an 
agreement that does not require ratification and comes into force simply 
upon signature. Such agreements are concluded on behalf of the govern- 
ment and, once published or otherwise duly communicated to the interested 
agencies or persons, could for internal purposes perhaps be equated with 
the normative acts which, under the provisions of the constitutions of all 
these states, may originate from the respective Council of Ministers. For, 
in each of these countries, the basic law features standard clauses to the 
effect that the government collectively may issue decisions and orders 
based on laws and looking to their implementation, and may supervise 
their execution, and individual ministries and other central organs of 
state administration may likewise, on the basis of laws and government 
orders, promulgate generally binding legal regulations. It may, therefore, 
at least be suggested that any treaty that has received the approval of the 
plenary cabinet or the ministry concerned stands on an equal hierarchical 
plane with the other normative enactments, such as orders and regulations, 
emanating from the same source. 


_ 23K, Skubiszewski, loc. cit. 115. 
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On closer examination, however, it will be found that such an interpre- 
tation encounters several theorztical and practical objections. Thus, all 
Communist legal commentators concur that ministerial regulations, to be 
valid, must satisfy certain formal requirements: ‘‘They must be based on 
an express authorization contamed in a law, or decree having the force 
of law, and they must explicicly invoze this authorization.’’?* It will 
readily be conceded that treatizs signed in the name cf the government 
do not fulfill these conditions. A further possibility in this connection 
is to consider these agreements not as identical with ‘‘orders, decisions 
or regulations,’’ but instead to sreat them as akin to the resolutions which 
in each of these states the government is also permitted to adopt. 

Still, while these resolutions represent, to b2 sure, a separate source of 
municipal legal norms, they are thems2Ives thoroughly circumscribed in 
juridical scope in that they may not introduce any legal rules in those 
domains which must be govern2d by statute or executive edict. This is 
standard practice throughout the Communist world, so that the following 
deductions of a Polish jurist, though nominally addressed to the relevant 
situation in Poland alone, fully apply to the experience on this score of 
the latter’s fellow states in the '‘Commcnwealth’’ as well: 


A treaty, once embodied into sugeh a resolution, becomes a source 
of municipal law but only zo the extent in which the resolution itself 
may serve as source of law and this extert is rather limited. So far 
the Council of Ministers has not availed itself of the possibility of 
embodying treaties into its resolutions. It remains an open question 
whether a binding and offically pudlished treaty agreed upon by the 
Government should tpso fecto be treated as a resolution. Even if 
the answer to this question is In the affirmative one cannot avoid mak- 
ing the observation that such a solution is far from serving as a 
satisfactory instrument for introducing tr2aty law into the municipal 
law of Poland.” 


This leaves two types of cases yet to be dealt with, both of which can 
be disposed of briefly. The firsz involves a situation where municipal law 
either expressly points to a clause of a treaty (normally a raultilateral con- 
vention) 7° or generally refers tc the rules of international law which hold 
the solution to a particular problem.” No doubt can exist that the pro- 
visions of an agreement or the princip_es of international public law so 
designated acquire on the territozy oz that state the same force as municipal 
law, which thereby brought about their incorporation into the fabric of 
internal legislation, but they gain that status solely by the grace of a 
domestie renvot, so to speak, to their contents. In other words, where this 
special relationship obtains, the rules of international law as such do not 

24 Ibid. 116; idem, ‘‘Poland’s Constitution and the Conclusion of Treaties,’’ 7 
Jahrbuch fiir Internationales Recht 227 (1956). 

25 Ibid. 117. | 

26 This may take one of two forms. Either a particular treaty may be cited by the 
domestic legislation. or the domestic statute may lay Jown certain principles, subject 
to such exceptions as may arise from tie subseqtent conzlusion of a pertinent agreement. 

27 As regards, for instance, the qu2stion of diplomatic immunity from prosecution, 
to which the criminal codes of all the ‘‘Socialist’’ states refer. 


1965] TREATIES IN THE LAW OF THE ‘‘SOCIALIST’’ STATES 537. 


operate directly as norms of national law, but through the inner processes 
of domestic law are first ‘‘transformed into’’ or ‘‘received as,’’ in the 
classical meaning of those concepts, municipal legislation, and by that 
token only henceforward claim validity on the soil of the state in question 
on a par with the latter’s statutes. Lastly, it should be noted that the 
legislation of the ‘‘Socialist’’ lands shows a markedly low incidence of such 
referrals to extra-national sources of law, so that, while doubtless these 
occasional occurrences do represent a departure from the scheme hereto- 
fore expounded, it would be a mistake to attach too much importance to 
the matter. ; 

The second of the two items mentioned concerns the position of an agree- 
ment which has been duly ratified but has not been published as prescribed 
or which has been legally signed but not communicated to the offices or 
persons charged with its implementation. Clearly, given the constitu- 
tional background of these régimes and the formal criteria laid down in 
their laws for the proper exercise of the legislative function, such treaties 
can in no way serve as an official source of municipal law. 

Looking at the constitutional foundations of the ‘‘Socialist’’ states. with 
an orthodox dualist eye, then, a person called upon to explain the relation- 
ship of treaty law and national law under their system is thus faced with 
an unusual choice of courses of action. One may opt to remain faithful 
to the dualist position, as a few Communist legal scholars have done, . 
maintain that an international treaty to become municipal law must un- 
dergo the operation of ‘‘transformation’’ or ‘‘reception,’’’ and find that 
ratification or signature of a treaty by a properly-authorized organ ipso 
jure consummates the requisite act of incorporation, thereupon formally 
turning the treaty into a municipal law (statute). However, the small 
group of Communist lawyers who share this view can, as previously indi- 
cated, defend its conclusions only by ignoring the technical distinctions 
consciously drawn by the constitutions of their countries between laws 
stricto sensu and subordinate categories of normative regulations. In 
short, only calculated neglect of all the evidence to the contrary furnished 
by both local constitutional theory and political practice enables them to 
cling to their a priori formulas, and those Western students of Communist 
affairs who take their opinions at face value are led down the same false 
path. Judged in the light of genuine dualist doctrine, there can be but 
one answer: In the ‘“‘Socialist’’ states today treaties and agreements are 
not a source of municipal law, except where the latter itself refers to their 
contents. Indeed, where at least one jurist from that area honestly em- 
ployed the dualist approach, his investigations brought him to a realization 
of precisely that fact.*® . 

The trouble with that result, of course, is that it meets with little favor 
from the authorities, who find that it strongly smacks of “‘international 
anarchism,” ‘‘glorification of absolute sovereignty,’’ and like negative 
qualities, whereas the political leadership in these countries mtich prefers 
the theme of ‘‘national sovereignty consistent with international law” or 


28 K. Skubiszewski, loc. cit. (note 20). 
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something that sounds equally constructive. Since dualism, to make the 
pint again, cannot be used to achieve the desired effect without callous 
d:sregard of the objective data and the written law, some other theory 
must be discovered which, in one fell swoop, will account for the estab- 
lished practice, fit the ideological framework, and dispose of a difficult 
problem to everyone’s satisfaction. To date, this search has managed to 
produce a solution sui generis zhat occupies middle ground between the 
two main historical schools of zhought that have hitherto competed for 
supremacy in this field. l 
The architects of this thesis, at present enjoying semi-official status in 
their homelands, start with the idea, expressed in the quotation reproduced 
at the very outset of this inquiry, that ‘‘every international treaty which 
is generally published by a State becomes a law binding upon its citizens.’’ 
However, what sets the members bf this group apart from the average dual- 
ist is their firm advocacy of the zompanion proposition that 
an international legal norm »perating on the territory of a state by its 
origin, the circle of those subject to it, the character of the process 
by which it ceases to have force is a norm of international law. The 
simple publication of a norm of international law, the issuance of a 
special law extending the effect of a treaty to the territory of a state, 
the vote of the legislative authority in favor of conclusion of a treaty, 
the operation of national principles of customary law defining the 
effect of a customary norm of international law—all this does not 
alter the character of the norm as a norm of international law, but 
defines the effect of this ncrm in the internal state sphere, that is, 
binds the national courts to use it, and physical and juridical persons 
to implement the given norm. ‘This character of the effect of an in- 
ternational legal norm on th2 territory of a state does not mean trans- 
formation, that is, alteration of the character of the norm itself and 
its metamorphosis into a norm of national law which by its origin, 
the circle of those subject to it, the character of the process by which 
it ceases to have force differs from said norm of international law. 
This means that no transformation takes place.”® 
If, as claimed, there is neither ‘‘transformation’’ nor ‘“‘reception’’ of 
international law into municipal law and, at the same time, the monist 
attitude that international lega. rules have precedence aver conflicting 
nétional laws is rejected, how, then, is the relationship between treaty law 
ard domestic law. visualized by tae proponents of this third theory? And 
waat place do they attribute to treaty law within the hierarchy of the 
state’s legal norms? l 
As they see it, the constitutiors of the ‘‘Socialist’’ countries have done 
away with the ‘‘bourgeois fiction of separation of powers’’ ketween various 
branches of the government, purportedly designed to preserve an inner 
pclitical equilibrium. With no class ccnflicts to worry about at home, 
‘*Socialist’’ régimes have no objective need, so runs the argument, for any 
artificial system of checks and balances; unity of class interest automati- 
cally entails unity of political power.*° Instead, their constitutions pro- 
29 I. P. Blishchenko, op. cit. (note 14) 199-20C. 
30 See V. M. Shurshalov, op. cit. 357-861; R. Vanicek, loc. cit. 211-221; F. I. 
Kozheynikov, op. cit. (note 7) 346. 
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vide for a distribution of ‘‘administrative functions and duties’’ among 
diverse organs of state authority, ostensibly in order to promote greater 

governmental efficiency by fostering a division of labor and enhancing ` 
specialization in the performance of public tasks. By virtue of this ar- 
rangement (strictly a matter of convenience, if one is to believe official 
spokesmen), each of the leading organs of state authority has its own par- 
ticular province of primary responsibility in which it ranks supreme. In 
principle, of course, as mentioned earlier, the legislature is omnipotent, 
but in practical terms, as has also been demonstrated, the constitutional 
instrument of every ‘‘Socialist’’ state explicitly vests certain rights in 
the top executive and administrative agencies. In the fulfillment of their 
assignments, the latter may well be subject, in theory, to general super- 
vision exercised by the legislative chamber, but otherwise in sundry 
spheres of state business to all intents and purposes they alone possess the 
power to act. 

Under this scheme, according to its champions, the assembly retains the 
sole right to enact laws, the executive is exclusively vested with the 
authority to ratify treaties, and the Council of Ministers likewise is fully 
competent to conclude such agreements as require no ratification. In other 
words, the constitutions of the ‘‘Socialist’’ lands endow, in this connection, 
each of the organs standing at the apex of their respective legislative, 
executive and administrative pyramids with a plenitude of independent 
authority. Thus, when in any of these states the chief executive ratifies 
a treaty, it discharges its constitutional obligations in an area in which 
it holds a pre-emptive position. The same is true of the Council of Min- 
isters when it negotiates and signs an agreement within the limitations 
of the powers conferred upon it by the corresponding basie law. The key 
notion, then, is that when the principal executive organ ratifies a treaty, 
it is not acting in its domestic ‘‘lawmaking’’ capacity, in which case it 
may only promulgate assorted edicts, orders, regulations and resolutions, 
but in its rôle of head of state vis-à-vis other heads of state. Its act of rati- 
fication is a manifestation of its constitutionally acknowledged monopoly 
over this portion of the ‘‘Socialist’’ state’s machinery for conducting 
relations with the rest of the world community. By the same token, the 
Council of Ministers has a corner, again constitutionally recognized, on an 
adjoining section of the diplomatic market—the process of daily imple- 
mentation of foreign policy, together with the corollary right to sign 
ordinary agreements pursuant to the exercise of that function. 

To put it yet another way, under the constitutions of this bloe of 
countries, on home ground a law (statute) passed by their legislature is 
designated as the highest expression of the state’s normative will. In the 
matter of treaty ratification, on the other hand, final decision rests with the 
executive, and, as regards routine agreements, the Council of Ministers has 
the field all to itself. Hach is supreme in its own right, but since all of 
them speak in the name of the state and, as Communist scholars correctly 
insist, the state can speak with but a single voice, the norm-creating in- 
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struments embodying their ‘‘sovereign commands,” as it were, must neces- 
sarily have equal currency and carry equal weight in all areas where they 
run concurrently. As one Soviet jurist has aptly phrased it, 


stemming from the fact that every international treaty is an act of 
supreme authority, possessing normative significance, the boundary 
between it and internal law is sometimes erased, in the sense that a 
treaty, communicated for general information, becomes law which the 
citizens of said state are bcurd to execute." 


That is what he and his colleagues also mean when they write that 


the character of the effect of an international legal norm . . . forces 
us to consider said international lega] norms operating on the territory 
of a state as national legal norms. Insofar as on the territory of a 
state there can be but one lawmaker, this forces us, in the event of a 
collision of norms of interral state law and international (by origin) 
law, to consider them as norms of equal force in their effect on the 
territory of a state. ... j 

In other words, equal foree 1s understood as equal force in their 
effect on the territory of a state where only one lawmaker exists.** 


As an explanation, that sounds fair enough, though perhaps slightly con- 
fused and a bit confusing. To sum it up, therefore: Within the domestic 
jurisdiction of the ‘‘Socialist’’ lands, treaties and other international agree- 
ments duly confirmed by the appropriate organs of state power have the 
status of law, without benefit of formal transformation into municipal 
statutes, by virtue of the fact that the accords so contracted are the product 
of the volition of state organs which, urder the provisions of the local 
constitutions, is as supreme in the exercise of this authority as is the will 
of the legislature in the enactmens of domestic statutes. 

This brings us to the final question of the procedure envisaged for re- 
solving possible discrepancies between the norms endorsed by this multi- 
plicity of equal but separate pubic agencies, each engaged in regulatory 
activity, that is a feature of constitutional jurisprudence common to all 
Communist countries. Various opinions are held on the subject among 
“Socialist” lawyers. 

Again, those few who adhere to the standard dualist outlook quite 
logically maintain that no genuine collision between the rules of inter- 
national law and municipal law is conceivable, since the two operate on 
different planes, and so all physical contact is avoided.** Where, through 
the process of ‘‘transformation’’ or ‘‘reception,’’ a norm of international 
law is incorporated into the tissue of domestic legislation, the later law 
simply repeals any earlier law that runs counter to it. Otherwise, they 
concede, a variance may well aris2 between the obligations assumed by a 

31 F. I. Kozhevnikov, ‘‘Nekotorye voprosy teorii i praktiki mezhdunarodnogo dogo- 
vors’? [Some Questions of the Theory and Practice of International Treaties], 2 
Sovetskoe Gosudarstvo i Pravo 74 (1954). The author has made identical statements 
in V. N. Durdenevsky and S. B. Krylov (eds.), op. cit. 392; E. A. Korovin (ed.), op. cit. 
(note 4) 417; and F. I. Kozhevnikov (2d.), op. cit. (note 13) 270-271. 


32 I. P. Blishchenko, op. cit. (note 14) 200. 
$3 E.g., K. Skubiszewski, loc. cit. 122-123. 
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state vis-à-vis other states and the provisions of its domestic law. In that 
case, they conclude, 


if the state does not bring its legislation into harmony with its inter- 
national commitments and generally with the norms of international 
law, the state as such bears international legal responsibility for that, 
but domestically its own legislation is valid, even if it is Inconsistent 
wth international law.** 


Their opponents, who are in the majority and who subseribe to what may 
be called the theory of ‘‘dialectical integration of international and na- 
tional law,’’ as outlined herewith, in turn fall into two distinct groups. 
Most of them prefer to deal with the issue very easily by bluntly asserting 
that in their ‘‘Socialist’’ homelands, in contrast with the ‘‘bourgeois”’ 
world, no conflict is possible between a general rule of international law 
or a provision of a treaty, on the one hand, and domestic law, on the other. 
The singleness of state purpose, the symmetry of public interests in these 
countries, to their way of thinking, effectively bar the prospect of any 
clash of the sort. For them, the whole problem plainly belongs to the realm 
of academic speculation, and on that convenient pretext they simply dis- 
pense with examining the substantive aspects of the question.” 

Infinitely more constructive are those among their colleagues, admittedly 
not too many in number, who acknowledge the possibility of such a con- 
tingency and frankly propose a solution which lies in the application, in a 
conjuncture of this kind, of the ancient maxim lex posterior derogat priori. 
Of course, they all hasten to preface their exposition of the problem with 
typical remarks to the effect that ‘‘in the international relations of the 
socialist states, where there are no antagonistic contradictions and cannot be 
any, grounds for such collision are greatly diminished.’’°* A companion 
comment, also frequently encountered, sounds the theme that, given the 
unity of goals pursued by the ‘‘Socialist’’ régimes domestically and abroad, 
no profound diversity can normally develop between their international 
legal obligations and the precepts of their domestic legislation. True, 
differences may occur, but, it is insisted, they are a rare phenomenon and, 
besides, they nearly always represent minor disparities of a quantitative, 
not qualitative, genre. 

That is why, ina case in which in any of the member states of the 
‘* Socialist Commonwealth’’ the norms of international and national law do 
not exactly coincide, the ensuing contradictions, according to those who take 
this position, are altogether ‘‘non-antagonistic’’ in character. It is merely 
a matter of a norm of international law enunciating a broader or narrower 
principle than its municipal alter ego or vice versa, or of one complementing 
and ‘‘enriching’’ the other. Hence, they claim, the situation here readily 
lends itself to a bona fide ‘‘reconciliation’’ of the apparently divergent 


34 A. M. Ladyzhensky, in V. I. Lisovsky, op. cit. 247. 

35 G. Hajdú, in L. Búza and G. Hajdú, op. cit. 20; M. Muszkat (ed.), op. cit. 33-34; 
R. Vanicek, loc. cit. 211-221; 1 Mezinárodní právo verejné 15-16; V. M. Shurshalov, 
op. cit. 323, 357; F. I. Koshaynikov: op. cit. (note 7) 346, 

36 E.g., D. B. Levin, loc. cit (note 5) 95, 
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norms, and total harmony is thus restored between the two sets of rules. 

However, what if such ‘‘reconciliation’’ cannot honestly be effected? In 
the case of a validly concluded agreement coming into conflict with an 
existing norm of municipal law, zhe answer is quite forthright. In com- 
pliance with the principle lex posterior derogat priori, the former prevails: 


An international treaty after its ratification acquires the force of 
law for the state that ratified it and may contain norms contradicting 
those issued earlier, which does not annul this portion. cf the interna- 
tional treaty but, on the contrary, supplements or alters internal 
legislation.®” 


Needless to add, the same proposition holds, mutatis mutandis, for an agree- 
ment that does not require ratification. 

Where the reverse is true, i.e., i2 a newly enacted piece of domestic legis- 
lation ‘‘eollides’’? with the provisions of a treaty already in foree, the 
response is a bit more hesitant. Writing some years ago, a Soviet legal 
scholar had suggested two possible courses of action in such an eventuality: 


The state law, contradicting the treaty concluded earlier, might not 
set aside the treaty if the tresty has the meaning of a special norm by 
virtue of the scope of its application, and is must be regarded as an- 
nulling, as automatically denouncing that treaty if the scope of applica- 
tion is the same.®® 


This opinion has lately come undez fire on both counts, on the grounds that 
Soviet law can neither tolerate the operation side by side of conflicting 
norms of law nor does it know tke concept of “automatice denunciation.’’ 

Instead, the erities of the view just cited once more seem to fall baek on 
the formula lex posterior derogat priori. But, ever mindful of the implica- 
tions of their thesis for the principle pacta sunt servanda, which all of them 
identify as the cornerstone of the entire edifice of international law, they 
then attempt in various ways to qualify their position, although not very 
successfully. They caution, for example, against harboring the idea that 
the rule in question will be followed mechanically in the conditions of the 
U.S.S.R. and the people’s demceracies, because their attitude on the issue 
of the potential confrontation of international and municipal law differs 
from the practice obtaining in tie ‘*bourgeois’’ lands. Another line of 
reasoning rests-content with the bald assertion that ‘‘in a socialist state the 
promulgation of a law contradicting a treaty can take place only where the 
treaty is no longer in force between the states.’* 39 

Neither argument is persuasive, and, in extremts, Communist lawyers 
will eonzede that, in the event of an unavoidable clash between an in- 
disputably valid treaty and a later domestic statute, in accordance with the 


37 V. I. Lisovsky, Mezhdunarodnoe pravo 296 (2nd ed., Moscow, 1961). _ 

38 View expressed by V. N. Durdenevsky in 1950, summarized by I. P. Blishchenko, 
op. cit. (note 14) 191. V. N. Durdenavsky first develaped that theme in his article 
“*Der Vorrang des volkerrechtlichen Vertriges oder des inneren Gesetzes im Raterecht,’’ 
8-9 Zeitschrift für Ostrecht 793-799 (1930), which is discussed at some length by 
Blishchenko (p. 190). ) 

89 I, P. Blishchenko, loc. cit. (note 15) 105-106. 
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axiom laid down, the latter must take precedence. Still, this outcome does 
not mean ‘that the state is ipso facto freed from the obligations incurred 
toward other states. Externally, it remains bound by its public commit- 
ments and, if no compromise can be worked out at home, it must seek a 
way out of the dilemma through resort to the usual media of “diplomatie 
talks, agreement, mediation, arbitration, and court action,’’ and make such 
amends as it may be called upon to make.*° 


A number of conclusions are suggested by the foregoing analysis. One 
cannot, for example, deny that in this case a large cross-section of Com- 
munist lawyers went to appreciable trouble and made a considerable in- 
tellectual effort to. elaborate a suitable thesis that would fit the official 
ideology, as well as accord with the established modus operandi and offer a 
tenable juridical rationale for the whole scheme. True, some doubt has been 
cast on the originality of the end product of their endeavors, but that is 
not the major point. Far more meaningful is the fact that they felt at 
all constrained to expend a good deal of energy on a task which might 
strike most people as of little more than academic significance anyway. 
Some curious possibilities suggest themselves as reasonable explanations 
of the phenomenon. 

Uppermost, perhaps, is- the indelible impression created by all the evi- 
dence adduced that the bulk of Communist jurists today attach real im- 
portance to maintaining the outward appearances of the law, and labor 
hard to supply a solid legal foundation for the actions of the political 
leadership. Presumably, the entire problem could easily have been dis- 
missed without any attempt at justification or some lackadaisical theory 
could have been spun out (as indeed was done by some of the writers to 
whom there has been occasion to refer) on the basis of a careful pre-. 
selection of the pertinent data and a discriminating reading of the relevant 
law. That the majority of Communist scholars have chosen to proceed 
differently seems to bespeak an acute awareness on their part of the need 
to observe legal proprieties, at least in this particular matter, a clear under- 
standing of the advantages to be gained by projecting abroad a convincing 
legal image of the official conduct of their own government in an area 
touching upon cardinal issues of international law and key doctrinal prin- 
ciples for the preservation and consolidation of world order. 

These, then, appear to be the principal motivations behind their under- 
taking: First, as a general proposition, to utilize the opportunity to portray 
the ‘‘Socialist’’ régimes as deeply conscious of the crucial rôle of the 
technical side of the law; second, to paint a picture of these governments 
as dedicated champions of international law, but at the same time also of 

40 D. B. Levin, loc. cit. (note 5) 95. 

41 K. Skubiszewski, loc. cit. 116, note 22, mentions, for instants that in prewar 
Poland J. Makowski, O zawieraniu umów miedzynarodowych [Concerning the Con- 
clusion of International Agreements] 150, 158-159 (Warsaw, 1937), had developed a 
thesis to explain the rôle of the President in Poland in the ratification of treaties and 


the position of ratified treaties in the Polish municipal law system, which the theories 
here analyzed closely resemble on a number of points. 
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genuine national sovereignty (taking the best of both camps, as it were), 
as reflected in the ambiguous concept of the ‘‘dialectical integration’’ of the 
two legal spheres, international and municipal; end, third, to achieve all 
this by advancing a formula different from, opposed to and, of course, 
‘superior’? to, the teachings of the competing ‘‘bourgeois’’ schools of 
thought on that subject in order again to claim priority for Marxist phi- 
losophy in achieving progress in this field as well. 

Chauvinistic and intellectually intolerant as all this may sound, it never- 
thel2ss reveals one redeeming feature: The stature of international law 
is vastly enhanced in the process. Granted, in the Communist camp the ` 
latter’s value continues to be perceived essentially in terms of a practical 
instrumentality for the furthering of political objectives. Even so, the 
international community ean only benefit from indications that the de- 
cisicn-makers in the ‘‘Socialist fourth of the world’’ recognize more and 
more every year the usefulness of the tool and, consequently, will surely 
abstain from abusing it—short of great provocation or very strong tempta- 
tion. Otherwise, the daily business of safeguarding international law and 
order can stand but to profit from this attitude, leading and leaving man- 
kind to hope that the promising trend will persist and grow. 


THE INTERNATIONAL LAW COMMISSION RE-EXAMINED 


By Luxs T. LER 
Director, New York Office, Duke University, Rule of Law Research Center . 


Commenting on the International Law Commission in the eighth year 
of its existence, Professor Julius Stone urged the conversion of the Com- 
mission 

.. . from a body of learned lawyers preparing draft codes for Govern-’. 
ments, which either do not want any code or want a code with different - 
provisions, into an International Law Research Center for the basic 
problems arising in the more dynamic, changeful, and disrupted seg- 
ments of international law. ... [T]he International Law Commission 
is not destined to solve or transform the basic problems of international 
law and society in pursuance of its present mandate’ Not even its: 
staunchest protagonists can give to the continuance of this present 
mandate much more than a token, time-marking value pending the 
appearance of a different world situation.’ 


Another eight years have elapsed since Professor Stone’s sad com- 
mentary upon the Commission. What might on this occasion have been 
a post mortem of the Commission is, happily, not taking place. For since 
Professor Stone’s writing in 1957, there have been concluded such land- 
mark multilateral treaties as the 1958 Geneva Conventions on the Law 
of the Sea,’ the 1961 Convention on Reduction of Statelessness,* the 1961 


1 The International Law Commission was established in pursuance of U.N. General 
Assembly Res. 174(II) of Nov. 21, 1947, General Assembly, 2d Sess., Official Records, 
Resolutions 105 (1947). It held its first session in New York in 1049. 

2 Stone, ‘On the Vocation of the International Law Commission,’’ 57 Columbia Law 
Rev. 16, 48-49 (1957). 

See also the suggestion of the MeNair Report of 1947 that any attempt at codifica- 
tion should be preceded by an unofficial Restatement of existing rules of law (Constata- 
tion). Direct attempts to obtain codification by governments would not only be 
doomed to failure, but also would heve the harmful effect of checking the growth of 
eustomary rules of international law and unsettling well-established rules. See Report 
of the (London) Committee on the Development and Formulation of International Law, 
adopted by the Executive Council or May 3, 1947, for Presentation to the Prague Con- 
ference in September, 1947; text in International Law Association, Report of the 
Forty-Second Conference, Annex I, at 82-111 (1947). See also Sir Arnold MeNair’s 
statement at the Prague Conference, ibid. at 65. A similar view was taken by Sir 
Cecil Hurst in his ‘‘Plea for the Codification of International Law on New Lines,’’ 
read to the Grotius Society of London on Oct. 16, 1946. See 1949 Grotius Society 
Transactions 135-153, particularly 149 ff. (1949). 

3 See 2 U.N. Conference on the Law of the Sea, Official Records (A/CONF.13/38) 
(Feb. 24-April 27, 1958). For the Convention on the Territorial Sea and the Con- 
tiguous Zone (A/CONF.13/1.52), see p. 132; for the Convention on the High Seas (A/ 
CONF.13/l.53 and Corr. 1), see p. 185; for the Convention on Fishing and Conserva- 
tion of the Living Resources of the High Seas (A/CONF.13/L.54, and Add. 1), see 
p- 139; and for the Convention on the Continental Shelf (A/CONF.13/L.55), see p. 
142. The Final Act and the Conventions are also reprinted in 52 A.J.I.L. 830 (1958). 

4See U.N. Conference on the Elimination or Reduction of Future Statelessness, Con- 
vention on the Reduction of Statelessness, U.N. Doe. A/CONF.9/15 (Aug. 29, 1961). 
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Vienna Convention on Diplomatie Relations,’ and the 1963 Vienna Con- 
vention on Consular Relations *—all of which were based heavily on drafts 
prepared by the Commission. In aidition, the Commission plans to com- 
plete its study of the law of treatias* and of special missions® by 1966, 
to be followed by the subjects of relations between states and intergovern- 
mental organizations,’ of succession of states and governments,’® and of 
state responsibility. This increasing visibility of work performed by the 
Commission is itself testimony to the feasibility of the progressive develop- 
ment of international law and its eodification. It cannot be over-empha- 
sized that such codification is essential as a parallel to any progress in the 
development of international adjudication. Indeed, only by making the 
rules of international law more certain’ and evident? can states be 
encouraged to undertake judicial settlement of international disputes. 


5 See 2 U.N. Conference on Diplomatie Intercourse and Immunities, Official Records, 
(A/CONF.20/14/Add.1) (March 2~April H, 1961); 55 A.J.LL. 1064 (1961). 

6See 2 U.N. Conference on Consular Relations, Official Records (A/CONF.25/16/ 
Add.l)} (March 4—April 22, 1963); 57 A.J TL. 995 (1963). 

7 See note 106 below. 

8See Milan Bartoš, Special Rapporteur, Hoport on Special Missions (U.N. Doc. 
A/CN.4/166, p. 1) (April, 1964). 

ə At the 15th Session of the Internatioral Law Commission, Mr. Abdullah El-Erian, 
Special Rapporteur, distributed a suggested list of questions as basis of discussion for 
the definition of the scope and mode of treatment. See U.N. Doe. A/CN.4/L.104 (June 
25, 1964). See also U.N. Does. A/CN.4/161, A/CN.4/0.108. 

10 For present status, see p. 557 below. 1i For present status, see p. 557 below. 

12 Thus, the 1954-1955 Annual Report ef the Secretary General to the General As- 
sembly (U.N. General Assembly, 10th S3ss., Official Records, Supp. No. 1, at xiii 
(1955)), stated: 

‘t. . . the reluctance of Governments to submit their controversies to judicial settle- 
ment stems in part from the fragmentary and uncertain character of much of inter- 
national law as it now exists. Where wid: margins of uncertainty remain in the law, 
the tendency to seek a political settlement even in cases where questions of law lie at 
the heart of the dispute is understandable. +? 

See also Bloomfield, ‘‘ Law, Politics and International Disputes,’’ 516 Int. Conciliation 
257, 288-285; Sohn, ‘‘The Role. of International Institutions as Conflict- Ad jisag 
Agag 28 U. kitako Law Rev. 205, 216-217 (1961). 

That uncertainty in the rules of internstional law has discouraged states from sub- 
mitting disputes to the International Couri of Justice may be seen in the deliberations 
in two recent international conferences. At the 1963 U.N. Conference on Consular 
Relations in Vienna, the United States submitted a proposal to add a disputes clause 
in the form cf Art. 72 (U.N. Doc. A/CONS.25/0.1/L.70) : 

tt Any dispute arising from the interpretation or application of this Convention 
shall be submitted at the request of either of the parties to the International Court of 
Justice unless an alternative method of settlement is agreed upon.’? 

The Indian Delegation, however, opposed it because of tha weaknesses in the present 
Court system, among which were mentioned the insufficiency and uncertainty of the 
rules of international law for the purposs of dealing with all the situations arising 
between states (1 U.N. Conference on Ccnsular Relations, Official Records, at 87-88 
(Vienna, March 4~April 22, 1963); A/CONE.25/SR.21, at 2-4 (April 22, 1963)). 
In the end, a 20-nation joint proposal for an optional protocol (U.N. Doc. A/CONF. 
25/L.46 and Corr. 1) was adopted in the place of a disputes clause. 

Again, at the Mexico City Conference of the U.N. Special Committee on Principles 
of International Law concerning Friendly Relations and Co-operation among States 


+ 
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Viewed thus, a re-examination of the Commission’s, rôle in the future 
is in order in the light of its tasks accomplished and of new conditions 
brought about by the enlarged membership in the United Nations and the 
intervening amelioration in East-West relations. While the enlarged 
membership has yet to make its full impact upon the Commission,"* the 
result of the partial thawing of the Cold War was quite apparent. One 
needs only to look at the successive issues of the Yearbook of the Inter- 
national Law Commission to note the ever closer working relationship 
between the Communist and non-Communist members through the years.*® 


(Aug. 27-Oct. 2, 1964), Principle (b)—the principle that states shall settle their 
international disputes by peaceful means in such a manner that international peace 
and security and justice are not endangered—failed of consensus because of, among 
other things, the disagreement between the Westrn Powers, which favored final 
referral of disputes to the International Court of Justice, preferably endowed with 
compulsory jurisdiction, should other means of pacific settlement fail, and the Com- 
munist and non-aligned states, which by and large stressed the primacy of direct 
negotiation in view of the uncertainty about the scope and eontent of international 
law.. See Report of the Special Committee on Principles of International Law con- 
cerning Friendly Relations and Co-operation among States, submitted by the Rap- 
porteur, Mr. Hans Blix (Sweden), in U.N. Doc. A/5746, at 101-102 (Nov. 16, 1964). 

18 There is no denying the fact that a major contribution of the codification of 
international law is to make its rules more evident. Art. 24 of the Statute of the 
International Law Commission provides: 

‘(The Commission shall consider ways and means for making the evidence of cus- 
tomary international law more readily available, such as the collection and publication 
of documents concerning State practice and of the decisions of national and inter- 
national courts on questions of international law, and shall make a report to the 
General Assembly on this matter.’’ 

See the Secretariat working paper, U.N. Doc. A/CN.4/W.9; Judge Hudson’s working 
paper and Comments thereon, U.N. Does. A/CN.4/16 and Add. 1, A/CN.4/27; and 
Ways and Means of Making the Evidence of Customary International Law More 
Readily Available (U.N. Pub. Sales No. 1949. V. 6). 

14 The membership of the Commission was enlarged from 15 to 21 in 1956 and again 
to 25 in 1961 in order to reflect the increased membership and altered composition in 
the General Assembly through the admission of many newly emergent nations. See 
U.N. General Assembly Res. 1103 (XI) of Dee. 18, 1956 (General Assembly, 11th Sess., 
Official Records, Supp. No. 17, at 53 (A/3572); and 1647 (XVI) of Nov. 6, 1961, ibid., 
16th Sess., Supp. No. 17, at 61 (4/5100). Members from the new nations, however, 
have not, on the whole, fully used this opportunity to advantage. One such member, 
for example, did not even attend the Commissicn for two sessions, and then, in 1964, 
made only a couple of appearances while he was simultaneously attending the U.N. 
Conference on Trade and Development in Geneva. l 

For a general comment on the rôle of the new nations in the codification of inter- 
national law, see Briggs, ‘‘The Work of the International Law Commission,’’? 17 JAG 
Journal (Judge Advocate General of the Navy) 58-59 (1963). 

15 A cursory glance at 1 Yearbook of the International Law Commission (hereafter 
referred to as I.L.C. Yearbook), 1949, will reveal the prevalent use of the Commission 
as a forum for political and ideological battles by the Soviet member, Vladimir M. 
Koretsky (see, e.g., 56, 229-230, 232). He walked out of the first meeting of the 
1950 session over the question of the Chinese representation in the Commission, and 
was never to return (see 1 I1.L.C. Yearbook 1-2 (1950)). For two years there was 
no Soviet member at the Commission’s meetings. It may be noted that Professor 
Jaroslav Zourek of Czechoslovakia, the other member from a Communist state, was 
absent from the Commission for three years and did not attend.it until 1952 (see 1 
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Indeed, there is discernible a direct relationship between their co-operation 
and the success of the Commission, which inevitably hinges upon the 
_ abilzty of its members to reach censensus notwithstanding political and 

ideological divergencies. In this regard, the quality of legal statesman- 
ship manifested in the Commission in recent years appears to surpass in 
spleidor and excellence that which prevails elsewhere in the United Nations. 
The Commission may justifiably: pride itself not only for its accomplish- 
ments in the tasks assigned but a_so for having set itself as a model of 
genuine international co-operation for the numerous organs of the United 
Natzons. 

Y2t, the Commission is not without its problems, and there is always 
room for improvement. The following areas are singled out for examina- 
tion. because of their intrinsic importance and the need for new emphases in 
the light of recent developments. The examination of these questions is 
based in part on interviews with members of the Commission during its 
Sixtzenth Session (1964) in Geneva. For a general deseription of the 
Commission’s activities, the reader is referred to its annual reports *® and 
the wealth of literature already in 2xistence.?” 


1, Full-time Service 


Tae question whether the Commission should be constituted on a full- 
time basis has been the subject of recurrent debates since even before the 
birta of the Commission. It may De recalled that the 1947 Committee on 
the Progressive Development of International Law and Its Codification 
(hereafter referred to as the Committee >f Seventeen), created by the 
Gensral Assembly, not only unanimously recommended the creation of 
the International Law Commission. but also considered, by a majority of 


LL.C. Yearbook 9 (1952)). In that same year, Mr. Koretsky resigned on grounds of 
ill health, and his place was filled by ProZessor F. I. Kozhavnikov (tbid. at 2, 3). The 
Communist participation in the Commission’s activities has reached a high-water mark 
since 1957, when Professor G. I. Tunkin of the Soviet Union and Professor M. Bartoš 
of Yugoslavia began their duties with the Commission, which coincided also with the 
submession of the first report on Consular Intercourse and Immunities by Professor 
Zour k, the Special Rapporteur. In thet same year, a Soviet publication on inter- 
naticnal law admitted that ‘‘on the whole, the codification of the norms af international 
law >y the Commission shows a possibility of agrsement between States belonging to 
diffe-ent social systems, a possibility which is a condition precedent to peaceful co- 
exist«nce.’’? (Institute of Law, U.S.S.R. Academy of Sciences, Mezhdunarodnoe pravo 
[International Law] 20 (Kojevnikov ed., 1957), translated in Rosenne, ‘‘The Inter- 
national Law Commission, 1949-59,’’ 36 Brit. Yr. Bk. Int. Law 156 ‘1960).) This 
was <n sharp contrast to its earlier issues in 1951 (p. 19) and 1955 (p. 32), in which 
codifzation of international law at the Commission was seen as a tool of the Anglo- 
American bloc to perpetuate imperialism. 

186 Reproduced annually in this JOURNAL under the heading, ‘‘Official Documents,’’ 
begicning with Vol. 44 (1950). 

17 ‘The most comprehensive treatmert zo date is given in Rosenne, note 15 above, 
at 14-1738. See also Lauterpacht, ‘‘Ccdification and Development of International 
Law,’’ 49 A.J.ILL. 16-43 (1955); Stone note 1 above, at 16-51; Jennings, ‘‘ Recent 
Deve-opments in the International Law Commission: Its Relation to the Sources of 
International Law,’? 13 Int. and Comp. Law Q. 385-397 (1964). 
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9 votes to 5, a full-time service as ‘‘both desirable and necessary.’’ 18 
This sentiment for a full-time body lingered on during’ the early stage of 
the Commission.® The main argument. was that, with ‘the slow pace of 
progress made by the part-time Commission, it would.take many decades 
to complete the task of codifying international law.?° In view of the 
urgency of this task, a full-time service would be indispensable. Over the 
years, however, as the Commission has become surer of itself and witnessed 
with satisfaction the increasing fruition of its labor, the sentiment has 
begun to switch—-so much so that at present only the smallest minority of 
its members still favor the full-time service. 

Foremost among the reasons for such a change is the realization that 
the wide acceptability of the Commission’s various drafts stems from the 
optimum balance between realism and idealism in the work of the Com- 
mission, made possible through the selection of a variegated membership. 
A comparison of the professional composition of the Commission as elected 
in 1948 with that of today will reveal an unmistakable trend towards 
electing to the Commission people who are legal advisers or diplomats of 
their respective countries and whose opinions have significant bearing on 
their governments’ views on questions of international law. The present 
membership of the Commission, for example, includes 14 Legal Advisers 
of Foreign Offices or Ambassadors (Brazil, Canada, the United Arab Re- 
public, France, Poland, Nationalist China, Spain, Mexico, Israel, Afghanis- 
tan, Japan, Irag, the U.S.S.R., and Dahomey), 1 Minister of Justice (Ni- 
geria), 1 Minister of Commerce (Cameroon), 1 Judge of Supreme Court 
(Ecuador), 1 retired judge (India), and 7 professors (United States, Fin- 
land, Italy, Uruguay, Yugoslavia, Austria, and United: Kingdom).*+ Such 
a composition could not but lead to an intermingling of the two capacities 
of most of the members: the ‘‘individual’’ capacity, pursuant to Article 2 
of the Statute of the International Law Commission, which requires that 
members ‘‘shall be persons of recognized competence in international 


18 U.N. Doe. A/AC.10/51, also A/331, in U.N. General Assembly, 2d Sess., Official 
Records, 6th Committee, p. 175 (1947); 41 A.J.I.L. Supp. 18 (1947). 

19 Thus, in the report on the work otf its Third Session, the International Law Com- 
mission requested that it be converted into a full-time body. (I.L.C. Report, 1951, 
U.N. General Assembly, 6th Sess., Official Records, Supp. No. 9, at 14-15 (A/1858)). 
This, however, was not supported by the Sixth Committee (ibid., 6th Sess., Annexes, 
Agenda Item 49, at 18 (A/2088)), and the General Assembly accordingly decided not 
to take any further action until further experience had been gained on the Com- 
mission’s functioning. See U.N. General Assembly Res. 600 (VI) of Jan. 31, 1952, 
ibid., 6th Sess., Supp. No. 20, at 85 (4/2119). 

20 See, for example, Gardner, ‘‘The Development of the Peace-keeping Capacity of 
the United Nations,’’ 1963 Proceedings, American Society of International Law 232; 
Dept. of State Press Release No. 229, at 9 (April 26, 1963). See also World Peace 
through the Rule of Law 219 (Working Paper for the First World Conferenee, June 
30-July 6, 1963, Athens, Greece). 

21 The above classification should be taken as one of approximation, since some legal 
advisers are also engaged in teaching, and several professors and the retired judge 
are also in private practice. 
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law”; ** and the semi-‘‘official’’ capacity, resulting from the governmental 
positions many of them hold, their nomination by governments,” and the 
implication which may be drawn from Article 8 of the Statute requiring 
the Commission as a whole to include ‘‘representation of the main forms of 
civilization and of the principal legal systeras of the world.’’ . The 
sum result is that members of the Commission discharge their functions 
both as experts of international law and as spokesmen of their national 
and regional concepts and aspirations, bringing to bear their local interests 
and experiences, though not rapresenting directly their states as such, 
nor binding their governments with their views. What they say or agree 
to, on the other hand, cannot fail to influence their governments.*4 
Throughout the years, the Comraission’s members have come to accept this 
dual rôle as a fact of life, and to add to i; that unique esprit de corps of 
the legal fraternity—a mutual tolerance for divergent views and respect 
for each other’s ability and integrity. All share the same determination 
that they must not fail. 

The recent thawing of the Cold War has also produced an impact upon 
the Commission. Instead of settling an issue by majority vote, the Com- 
mission would devote lengthy sessions to resolve differences so that in the 
end a Quaker-like spirit for compromise and consensus could prevail. In 
this task, the Commission is well aided by its Drafting Committee—actually 
‘a misnomer, since its activities often coneern substance instead of mere 
form.2® This nine-man Committee includes some of the most able and 


22 Thus, when Mr. Koretsky protested against the presence of Mr. Shuhsi Hsu in the 
Commission on the ground that he had ceased te represent the Chinese legal system 
and asked, instead, for an election of a represeatative of the Chinese People’s Re- 
public, the Chairman, Mr. Manley O, Eudson, read the following decision (2 I.1L.C. 
Yearbook 1 (1950)): 

“<The members of the Commission were electel in 1948 to serve for three years. 
They do not represent states or governments; instead, they serve in a personal capacity 
as persons of ‘‘ recognized competence in Internaticnal Law’? (article 2 of the Statute). 
Being a creation of the General Assemktly, the Commission is not competent to chal- 
lenge the latter’s application of article 8 of the Statute. Nor can it dezlare a ‘‘ casual 
vacancy’? under article 11 in these circumstances. Mr. Koretsky’s proposal is there- 
fore out of order. This decision follows a precedent established by the AayiaOry Com- 
mittee on Administrative and Budgetary Questions.’’ 

The Chairman’s decision was upheld by a vote cf 10 to 1 (ibid. at 2). See also the 
Preamble of Res. 174 (II). 

23 See I.L.C. Statute, Art. 3. Altaough Art. + permits a Member of the United 
Nations to ‘‘nominate for election not more than four candidates, of whom two may 
be nationals of the nominating State and two nationals of other States,’’ in practice, 
the candidates are nominated by their own governments. 

24 Rosenne, ‘‘ Relations between Governments and the International Law Commission,’’ 
an address delivered at the University of London on Nov. 6, 1963. 

25 At ite 10th Session, 1958,.the Commission derided tc formalize the institution of 
its Drafting Committee to which had been referrel not only pure drafting points, but 
also points of substance which the Commission had been unable to resolve or which 
might give rise to unduly protracted discussion. fee LL.C. Report, 1958, U.N. General 
Assembly, 13th Sess., Official Records, Supp. No. 9 (A/3859) at 30; 53 A.J. IL. 295 


(1959). 
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respected of the members. It meets about twice a week,” averaging about 
two or three hours per meeting. The Committee meets behind closed 
doors, and an atmosphere of complete informality prevails. Differences 
are threshed out and compromises sought in the interest of unanimity. 
Any solution thus proposed by the Committee is bound to have a highly 
persuasive effect upon the Commission. This process may be repeated 
until a complete agreement is reached. It is small wonder that the rs- 
sultant work of the Commission should be accorded high respect and be 
substantially adopted by all the major conferences. Indeed, it has been 
suggested by one member that, had the Commission recommended a specific 
width of the territorial sea, that important issue would have been resolved 
in the Second Geneva Conference on the Law of the Sea in 1960! 27 

Many of the above advantages would be lost if the Commission were to 
turn into a full-time body. But, above all, a full-time service could be 
had only at an enormous cost and at a sacrifice of quality of the mem- 
bership. Judging from the niggardly way members of the Commission 
have been paid for their part-time service,” one could see the difficulty of 
obtaining adequate salaries and pensions for a full-time service. That 
the quality of members would suffer would flow logically from the removal 
of their dual capacity with all the attendant advantages described above, 
as well as the difficulty of finding suitable candidates for election.2® Full- 
time membership in the Commission would also mean a severance of a 
member’s service with his university, government or private practice— 
and then only for a limited period. Its very possibility incurred this 
reaction from Professor Jennings: 


I shudder to think what sort of a body it would become if it carried 
full-time salaried and pensioned employment for defunct practitioners 
and judges.*° 


There remains, however, the question of speeding up the work of the 
Commission, functioning, as it is, on a part-time basis. A partial solution 
is to convene the Commission twice a year for a total of 12 weeks (in- 
stead of the present average of 10 weeks): 8 weeks in the regular session 
and an additional 4-week session in January. This seems preferable to 
lengthening the spring session well into the summer. As already noted, 
an increasing number of legal advisers and diplomats are now serving in 


26 It may be noted that in earlier sessions the Drafting Committee met less frequently 
but with longer hours—about 10 or 11 times per session and about 4 or 5 hours per 
meeting. The change was due to the working of the law of diminishing returns. 

27 A joint Canadian-United States proposal for a six-mile territorial sea coupled with 
an additional six-mile fishing zone was narrowly defeated at this conference by a vote 
of 54 in favor, 28 against, and 5 abstentions, which lacked the necessary two-thirds’ 
majority. See Dean, ‘‘The Second Geneva Conference on the Law of the Sea,’’ 54 
AJL, 751 at 776 (1960); Lee, ‘‘ Jurisdiction over Foreign Merchant Ships in the 
Territorial Sea,’’ 55 ibid. 77, note (1961). 

28 See § 8 on Remuneration below. 

29 See Report of the Sixth Committee, U.N. General Assembly, 6th Sess., Official 
Records, Annexes, Agenda Item 49, at 18 (A/2088) (1951). 

30 Jennings, note 17 above, at 894. 


552 THE AMERICAN JOURNAL OF INTERNATIONAL LAW [Vol. 59 


tie Commission. Their duties at their regular posts could seldom allow 
ai interruption of more than & weeks at a time. The .two-session plan 
vould also suit well the academician members, whose attendance at the 
Commission would roughly coincide with the summer and winter vacations 
o? their universities. This suggestion was indeed made by the Commission 
im its 1964 session, with the request that it be adopted effective January, 
1366,5 

Another partial solution lies perhaps in prolonging the daily session 
f-om three to four or five hours on the days when the Drafting Committee 
does not meet.**? The Commission now meets on each working day from 
13:00 a.m. to 1:00 p.m., except Mondays, when it meets frcm 3:00 to 6:00 
pm. This suggestion is the more timely now that there are 25, instead 
o 15, members in the Commission. This increase in the number of mem- 
bers alone would justify a proportional increase of the total time in ses- 
steon—if the new members are to discharge their functions effectively. 

Consideration may also be given to a greater use of the subcommittee 
s~stem, which will be discussed elsewhere in this paper." But by far 
tke most important of all possible solutions is the expansion of the Secre- 
teriat (the Codification Division of the United Nations) into a genuine 
research center in line with the original intention of the planners of the 
Commission. A more thorough discussion will follow in the next section. 

On the whole, it can be seen that the advantages of a part-time Commis- 
sion far outweigh those of a full-time one, even disregarding the formidable 
baidgetary and recruitment problem of the latier. Indeed, judging from 
tLe number of multilateral conventions concluded since 1958, speed is no 
Icnger as pressing a problem as it once was. Undue speed might even 
result in indigestion by governments which need time to reflect on the 
Commission’s drafts and to supply it with pertinent information and 
ecmments, 


31 See I.L.C. Report, 1964, U.N. Doe. A/5809, at 143 (Oct. 8, 1964); 59 A.J.L.L. 500 
(2965). 

32 The question whether the Commission should hold two daily sessions, instead of 
tle present one session, was raised in 1952, when the Soviet member (Mr. Chechetkin) 
of the Advisory Committee on Administrative and Budgetary Questions drew attention 
to the fact that the International Law Commission had never sat for more than 314 
hcurs a day and had averaged 3 hours daily during its 1951 session, which lasted 10% 
weeks, Deploring the fact that the Commission never met in afternoons, he said that 
nc other organ of the United Naticns worked at so slow a tempo. If the Commission 
eculd meet twice daily for only two days a week, the same amount of work could 
heve been completed in a period of 8 weeks. Against this, however, was the view of 
the Philippine (Mr. Mendez), Brazilian (Mr. Machado), and French (Mr. Ganem) 
members, who stressed that the Commission’s work covld not be assessed in terms of 
stitisties. Mr. Kerno, Assistant Seerevary General in charge of the Legal Department, 
ačdeđ that, while the Commission did not hold afternoon meetings, much work was 
being done then by subcommittees. See 14th Report of 1952 of tke Advisory Com- 
m-ttee on Administrative and Budgetary Questions, U.N. Doc. A/2073 (Jan. 24, 1952). 

It may be noted that the Commission has indeed resorted to two daily meetings 
towards the end of its sessions as a means of accelerating its work. 


38 See § 5 below. 
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9, The Secretariat 


Article 14 of the Statute of the International Law Commission provides: 
“The Seeretary-General shall, so far as he is able, make available staff 
and facilities required by the Commission to fulfil its task.” The legis- 
lative history of this provision may be briefly retraced. 


It was the United States which proposed in 1947 the establishment 
within the Secretariat, under the functional supervision of the Commis- 
sion, of ‘‘a group of specialists in international law, public and private, 
who would devote their full time to the consideration of international 
law, its development and codification, the preparation of interim drafts 
on specific projects, and generally to assisting the Commission in the per- 
formance of its functions.’’** A British amendment sought to elaborate 
upon the United States proposal as follows: 


The Commission is authorized to request the Secretary-General to 
engage as temporary members of the Department of Legal Affairs of 
the Secretariat a limited number of suitable specialists in international 
law who will, in accordance with the directions of the Commission, 
devote their whole time to projects and studies which the Commission 
has decided to undertake. The Commission may suggest to the 
Secretary-General the names of the persons whom it desired to be so 
appointed and the Secretary-General shall engage them accordingly if 
they are willing to serve and uniess, in any individual case, he has 
any objection to the person proposed. For the first term the numbers 
of persons to be engaged shall not exceed “X?” and the remuneration 
to be paid shall not exceed ‘‘Y.’’ 35 


The above proposals were endorsed in the Sixth Committee by Denmark, 
India, Turkey, Syria, Chile, Sweden, the Philippines, Peru, Egypt, Brazil, 
and Guatemala.*® However, they were referred to a subcommittee for 
further study.%” l 

It may be of interest to note that, while opposing the majority recom- 
mendation of the Committee of Seventeen in regard to a full-time Inter- 
national Law Commission on the grounds of budgetary and recruitment 
difficulties, Sub-Committee 2 of the Sixth Committee, which prepared the 
draft of the Statute of the Commission, specifically contemplated that 
‘‘the Commission will have to be assisted by a Secretariat which will not 
only act as an administrative body but will constitute a centre of scientific 
research.” 33 It went on to say: 


Some representatives considered that the rejection of the idea of a 
commission composed of members who would devote themselves en- 
tirely to the work of codification implied that the commission must 
have at its disposal persons who could be entrusted with preparatory 
work. Only in this way can the sessions of the commission achieve 


84 U.N. General Assembly, 2d Sess., Official Records, 6th Committee, p. 184 (A/C. 
6/137) (1947). 

85 Ibid, 185 (A/C.6/138) (1947). 86 Ibid. 9-14 (1947). 

37 Ibid. 15-16. See also ibid. 188 (A/C.6/193) (1947). 

38 Ibid. 194 (1947). 
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fruitful results withcut being unduly prolonged. It goes without 
saying that the United Nations Secretariat will be a body primarily 
indicated for this task.*® 


But Article 14 of the Ssatute has remained one of the most unfulfilled 
= provisions. Due in part tò budgetary limitations and in pert to the Cold 
War, which inhibited the engagement cf experts for fear of offending 
either of the Power blocs, the Secretariat has increasingly resigned itself 
to a passive rôle of providing routine clerical and administrative services 
with occasional compilations of legislative acts and preparation of memo- 
randa of a factual character. Few researches in depth have been under- 
taken in recent years.*° This is a loss to the entire field of international 
law and has imposed extré burdens upon the Special Rapporteurs. It is 
hoped that the demonstrated results of the work of the International Law 
Commission will produce a chain reaction which will soon rectify this 
situation and enable the Secretariat to live up to the early expectations 
of providing an active research center. | . 

The first steps in this direction may well be the reviving of an earlier 
practice of obtaining the service of outstanding international lawyers 
secondec from their regular posts for a limited duration,“ as well as of 
reputable institutions for the preparation of specific projacts.*? Simul- 


39 Ibid. On the other hand, there is also the view that the Commission, being com- 
posed of eminent international jurists, would not normally rely on Secretariat services 
of the same order as those which other U.N. bodies would customarily require. See the 
14th Report of the Advisory Committee on Administrative and Budgetary Questions, 
U.N. Doe. A/2073, p. 2, par. 5 (Jan, 24, 1952), Against this, Mr. Kerno underscored 
the view expressed by many members of the Sixth Committee that the Commission 
should and could rely on more, rather than less, assistance from the Secretariat. See 
U.N. General Assembly, 6th Sess, Oxficial Records, 5th Committee, pp. 323-324 (1951-~- 
1952). 

40 This becomes evident by examining the successive issues of the Yearbook of the 
International Law Commission. In the recent issues, only one study prepared by the 
Seeretarial appears to fall under the category of research in depth: ‘‘ Juridical Régime 
of Historic Waters, Including Historie Bays,’’ 2 LL.C. Yearbook 1-26 (1962) (U.N. 
Doc. A/CN.4/143).. Contrast this with the numerous substantive studies in the Check 
List of Documents of the First Session of the International law Commission, ibid. 
(1949) at 275-276; and with those in 2 ttid. (1950), which alone contains memoranda 
prepared by the Secretariat on such diverse subjects as the Régime oz the High Seas 
at 67-113 (U.N. Doe. A/CN.4/E2); Arbitral Procedure at 157-180 (U.N. Doe. A/CN. 
4/35); and Draft Code of Offences against the Peace and Security of Mankind at 278- 
862 (U.N. Doe. A/CN.4/39). 

41 Among those who had served in this capacity with distinction were Professors 
Leo Gross and D. H. N. Johnscn. 

42 Although such institutional collaboration got off to an inauspicious start with the 
Harvard Law School’s preparation of a draft convention on the subject of international 
responsibility of states for injuries to aliens (text of the final draft is reproduced in 
Sohn and Baxter, ‘‘ Responsibility of States for Injuries to the Economic Interests of 
Aliens,’’ 55 A.J.I.L. 548-584 (1961)), the failure may be attributed more properly 
to the difficulty and complexity of the subject matter in the face of two irreconcilable 
systems now co-existing in this world, than to any inherent impossibility of such eol- 
laboration. (For a general reaztion to the Harvard draft by members of the Inter- 
national Law Commission, see 1 LL.C. Yearbook 268-270, 276-283 (1960).) It suf- 
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taneously, an improved documentation service may be provided by the 
Secretariat to both members of the Commission and interested govern- 
mental as well as non-governmental organizations in order to facilitate 
research in international law. In this connection, it may be well to under- 
score the view of the Chairman of the Commission, Mr. Ago, expressed 
during the 1964 session, that, if the work of the Commission were to be 
known and studied and to produce its full effects, there could be no alterna- 
tive to its documents reaching all interested universities and scientific 
bodies. The United Nations should incur the comparatively small ex- 
penditure of printing extra copies of documents to ensure such ‘wider 
and useful dissemination, which is of vital importance to the United Na- 
tions as a whole.*% 


3. Equitable Representation 


Although the Statute of the International Law Commission does not 
technically concern itself with equitable geographical representation in 
the membership, such a concept is implicit in Article 8, which calls upon 
the electors to bear in mind that ‘‘in the Commission as a whole representa- 
tion of the main forms of civilization and of the principal legal systems 
of the world should be assured.” Thus, references to continents and re- 
gional grouping do appear in the so-called ‘‘gentlemen’s agreement’’ con- 
cerning the distribution of seats. As noted earlier, membership of the 
Commission was expanded from 15 to 21 in 1956 and 25 in 1961, having 
regard to the altered composition of the United Nations. At present all 
the major geographical regions of the world are represented in the Com- 
mission except Australasia and Southeast Asia. Inasmuch as Australia 
and New Zealand belong to the well-represented common-law system, their 
absence from the Commission raises no particular issue. But the absence 
of so vast a region as Southeast Asia—which covers the Philippines, Indo- 
nesia, Malaysie, Burma, Thailand, Laos, Cambodia, and North and South 
Viet-Nam—from representation in the Commission constitutes a notable 
imbalance in membership. It is hoped that in the next election this im- 
balance will be rectified. 


fices to recall the recommendation of the 1947 Committee oł ‘Seventeen: ‘‘That the 
Commission should be authorized to consult any national or international organization, 
official or non-official, on any matter entrusted to it, if and when it believes that such 
a procedure might aid in the attainment of its objectives.’’ U.N. Doe. A/AC.10/51; 
also U.N. General Assembly, 2d Sess., Official Records, 6th Committee, p. 181 (A/331) 
(1947). 

43 U.N. Doc. A/CN.4/SR. 768, at 7 (July 20, 1964). This view appeared to reflect 
the sentiment of the entire membership of the Commission. See statements by Messrs. 
Bartoš, Castrén, Paredes, de Luna, and Sir Humphrey Waldock in ibid. at 7-9. 

An improved documentation service would benefit particularly the newly emergent 
nations, many of whose universities could not afford a standing order for U.N. pub- 
lications, 

44 See, for example, the Report of the Sixth Committee, U.N. General Assembly, 
lith Sess., Official Records, Annexes, Agenda Item 59 (A/3427) (1956). 

45 See note 14 above. 
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4 Distinction between Codification and Progressive Development 


Although the Statute of the International Law Commission has assumed 
a distinction between codification and progressive development of inter- 
national law and has laid down, accordingly, separate procedures for the 
two.** in both theory and practice the distinction is untenakle.*” As the 
late Judge Sir Hersch Lauterpacht succinctly observed, codification of 
international law, unlike that in cther fields, must be substantially legis- 
lative in nature.*® The Commission has in fact abandoned such a distinc- 
tion and is likely to continue disregarding it in the future. 


5. Subcomnuttees 


The question whether the International Law Commission, in the interest 
of speed and optimum functioning, could be aided in its work by the 
establishment of subcommittees has been deliberated since even before its 
actual founding. It may be recalled that the Prague Conference Resolu- 
tions of the International Law Association in 1947 specifically urged: 


. . that the first and princival function of the International Law 
Commission should be to act as an organizing or steering Commission 
and to establish a number of expert Committees consisting not of 
governmental representatives but of unofficial persons distinguished 
for their practical experience or scientific knowledge of International 
Law, one of whom should in 2ach case be the Reporter of the Com- 
mittee, and to charge these Committees with the duty of preparing 
Restatements of those portions of the existing rules of International 
Law allotted to each of them, without attempting to secure the ap- 
provel of Governments for these Restatements.*® : 


This approach was not adopted. Two reasons had, until recently, mili-. 
tated against the establishment of subcommittees: (a) the reluctance on' 
the part af some members to be lef: out of any discussion amidst the Cold 
War atmosphere; and (b) the relatively small membership of the Com- 
mission, approaching the optimum functioning of an average subcommit- 
tee. But, with the second expansion of the Commission’s membership in 
1961, the desirability of subcommittees has once again occupied the at- 
tention of members of the Commission. It was no accident that the estab- 
lishment of two subcommittees on State Responsibility and on Succession ` 


48 See Ch. II of the Statute. 

47 As early as 1947, the Committee cf Seventeen recognized that, for the codification 
of iniernational law, ‘‘no clear-cut distirction between the formulation of the law as 
it is and the law as it ought to be could be rigidly maintained in practice. It was 
pointad out that in any work of codification, the codifier inevitably has to fill in gaps 
and mend the law in the light of new Jevelopments.’’ See U.N. Doe. A/AC.10/51; 
also U.N. General Assembly, 2d Sess., Official Records, 6th Committee, p. 178 (A/331) 
(1947). 

See also Rosenne, note 15 above, at 142~144; Brierly, ‘‘The Future of Codification,’’ 
12 Brit. Yr. Bk. Int. Law 3 (1931); Jennings, note 17 above, at 386. 

48 Lauterpacht, note 17 above, at 16, 23. 

49 ee Internationa] Law Association, Report of the Forty-Second Conference, p. vi 
(1947). 
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of States and Governments should coincide with the meeting of this en- 
larged membership in 1962. It suffices to discuss briefly the two sub- 
committees with a view to shedding some light on the future réle of sub- 
committees in the Commission. 

The Subcommittee on State Responsibility was established as a result of 
a discussion at the Fourteenth Session of the International: Law Commis- 
sion in which some members of the Commission expressed the view that 
the subject should be broader than the responsibility of states for injury 
caused to aliens.” They felt that 


[u]nder modern international law, State responsibility arose less in 
connexion with the treatment of aliens than as a result of acts which 
endangered or might endanger international peace, such as aggression, 
denial of national independence, or exchange of friendly relations with 
States and violations of provisions of the United Nations Charter.” 


This Subcommittee was accordingly entrusted with the task of considering 
the general aspects of the subject and of submitting to the Commission at 
its Fifteenth Session a preliminary report containing suggestions relative 
to the scope and approach of the future study on state responsibility by 
the Commission.*? 

The Subcommittee consisted of ten members: Roberto Ago (Italy, Chair- 
man), Herbert W. Briggs (United States), André Gros (France), Eduardo 
Jiménez de Aréchaga (Uruguay), Manfred Lachs (Poland), Antonio de 
Luna Garcia (Spain), Angel M. Paredes (Ecuador), Senjin Tsuruoka 
(Japan), Grigory I. Tunkin (U.S.8.R.) and Mustafa Kamil Yasseen 
(Iraq). It met in Geneva from January 7 to 16, 1968, and submitted a 
report,’ which was discussed and unanimously approved at the Fifteenth 
Session of the Commission. The Commission appointed Mr. Ago, Chair- 
man of the Subcommittee,5* as Special Rapporteur for this topic. 

The second subcommittee, that on Succession of States and Governments, 
was also established at the Fourteenth Session of the Commission and met 
in Geneva immediately following the meeting of the Subcommittee on 
State Responsibility. It was directed ‘‘to submit to the Commission a 
preliminary report containing suggestions on the scope of the subject, the 
method of approach for a study and the means of providing the necessary 
documentation,’’ which might include a questionnaire to be sent to states 
and papers prepared by the Secretariat." This Subcommittee consisted 
also of ten members: Manfred Lachs (Poland, Chairman), Milan Barto’ 
(Yugoslavia), Herbert W. Briggs (United States), Erik Castrén (Finland), 
Abdullah El-Erian (United Arab Republic), Taslim O. Elias (Nigeria), 
Liu Chieh (Republie of China), Shabtai Rosenne (Israel), Abdul Hakim 

50 See note 42 above. 

51 See I.L.C. Report, 1962, U.N. General Assembly, 17th Sess., Official Records, Supp. 
No. 9 at 31 (A/5209); 57 A.J.I.L. 190 at 256 (1963). 

52 L.L.C. Report, 1962, at 32; 57 A.J.U.L. 257 (1963). 
| 53 U.N. Doe. A/CN.4/152; 58 AJ.LL. 323 (1964). 

54 See LL.C. Report, 1963, U. N. General Assembly, 18th Sess., Official Records, 
Supp. No. 9 at 36 (A/5509); 58 A.J.LL. 319 (1964). í 

53 LL.C. Report, 1962, at 32; 57 A.J LL. 190 at 259 (1963). 
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Tabibi (Afghanistan) and Grizozy I. Tunkin (U.S8.8.R.). Its report 5° 
was also discussed and unanimcusly approved at the Fifteenth Session of 
the Commission. Mr. Lachs, who had served as Chairman of the Sub- 
committee, was appointed Special Rapporteur by the Commission.*? 

It may be of interest to note that the composition of the membership in 
the two subcommittees evidenced an attempt at an*equitable geographical 
distribution and representation of the main forms of civilization and of 
the principal legal systems of the world. Three members of the Com- 
mission served on both of the subcommittees: Messrs. Briggs (United 
States), Lachs (Poland), and Tunkin (U.S.8.R.), which accounted for the 
successive, rather than simultaneoas, holdings of meetings of the two sub- 
committees. 

The unanimous approval by the Commission of the subcommittees’ re- 
ports in the face of the initial divergent views concerning the approach 
and method of work for the two very difficult, complex and ill-defined sub- 
jects *8 testified to the soundness of the subcommittee system within the 
framework of the Commission. Thus, despite the ad hoc nature of these 
two subcommittees and their meeting outside, instead of during, the regular 
sessions of the Commission, there is justification to believe that there will 
be a greater, rather than less, use of the subcommittee system by the Com- 
mission °° in the light of Increased membership, provided the views of those 
members not in a particular sukcommittee could be considered therein 
and their basic positions would nct be jeopardized by their absence from 
the subcommittee. 


6. Relations with Other U. N. Codification Grgans 


There have arisen in recent years a number of mixed politico-legal issues 
whose formulation into law has been urged upon the General Assembly. 
Thus, acting on a report of the First Committee, the General Assembly 
adopted a Declaration of Legal Principles Governing the Activities of 
States in the Exploration and Use of Outer Space.@ Of greater signifi- 
cance to the International Law Commission is the establishment by the 
General Assembly, acting on a repcrt of the Sixth Committee,” of a Special 
Committee on Principles of International Law concerning Friendly Re- 


s6 U.N. Doc. A/ON.4/160; 58 AJ.LL, 326 (1964). 

57 See I.L.C. Report, 1963, at 37; 53 AJL. 320 (1964). 
58 See LL.C. Report, 1962, cited absve, at 31-32. 

' 59 Thus, reference was made to an eight-man committee established by the Com- 
mission to propose the program of work and order of priorities. Sea U.N. General 
Assembly, 17th Sess., Official Records, 2 Annexes, Agenda Item 76, par. 49, at 16 (1962). 
A small committee was planned to ke appointed to study the problem of wider dis- 
semination of the Commission’s documents during the early part of the Seventeenth 
Session in 1965. See statement of the Chairman (Mr. Ago) in U.N. Doc. A/CN.4/SR. 
768, at 7 (July 20, 1964); I.L.C. Reporz, 1964, at 147; £9 AJ.LL. 502 (1965). 

60 U.N. Doe. A/5656. 

6. U.N. General Assembly Res. 1962 (2 VITI), Dec. 24, 1963, U. N. General Assembly, 
18th Sess., Official Records, Supp. No. 15, at 15 (A/5515); 58 AJ.LL. 477 (1964). . 

62 U.N. Doe. A/5671. 
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lations and Co-operation among States. It had as its objective the codi- 
fication of four basie principles in this branch of international law, namely: 


(a) The principle that states shall refrain in their international 
relations from the threat or use of force against the territorial integrity 
or political independence of any state, or in any other manner in- 

' consistent with the purposes of the United Nations; 

(b) The principle that states shall settle their international dis- 
putes by peaceful means in such a manner that international peace 
and security and justice are not endangered; 

(c) The duty not to intervene in matters within the inai juris- 
diction of any state, in accordance with the Charter; 

(d) The principle of sovereign equality of states.® 


Members of the Committee were to be jurists from. states appointed by 
the President of the General Assembly, taking into account the principle 
of equitable geographical representation and the necessity that the princi- 
pal legal systems of the world should be represented." The Committee 
was directed to report on its study and recommendations to the General 
Assembly at its Nineteenth Session. The following Member States were 
subsequently appointed to serve on the Special Committee: Afghanistan, 
Argentina, Australia, Cameroon, Canada, Czechoslovakia, Dahomey, 
France, Ghana, Guatemala, India, Italy, Japan, Lebanon, Madagascar, 
Mexico, The Netherlands, Nigeria, Poland, Rumania, Sweden, the U.S.S.R., 
the United Arab Republic, the United Kingdom, the United States, Vene- 
zuela, and Yugoslavia.** At the invitation of the Mexican Government, 
the Special Committee held a five-week session in Mexico City from August 
27 to October 2, 1964.97 Afghanistan subsequently relinquished its mem- 
bership °° and its place was taken by Burma.* The continual absence of 
‘a delegation from Cameroon left the de facto membership of the Special 
Committee at 26.7° 

Inasmuch as the objectives and legal basis of the Special Committee 
were similar to those of the International Law Commission—both invoking 
as a basis of their authority Article 13(1)(a} of the Charter of the United 
Nations—the question naturally arose as to the proper relationship be- 
tween tliese two organs. Would they be supplementing each other in 
promoting the progressive development of international law and its codi- 
fication, or would they be competing with each other as rivals? A survey 


63 See U.N. General Assembly Res. 1815 (XVII), Dec. 18, 1962, U.N. General As- 
sembly, 17th Sess., Official Records, Supp. No. 17, at 66 (A/5217). 

64 See U.N. General Assembly Res. 1966 (XVIII), Dec. 16, 1963, U.N. General 
Assembly, 18th Sess., Official Records, Supp. No. 15, at 70 (A/5515). 

65 Ibid. See Report of the Special Committee on Principles of International Law 
concerning Friendly Relations and Co-operation among States, prepared by the Rap- 
porteur (Mr. Hans Blix), U.N. Doe. 4/5746 (Nov. 16, 1964) (hereafter cited as Report 


of the Special Committee). 66 U.N. Doe. A/5689. 
67 See Report of the Special Committee 12, 14. 
68 Ibid. at 9. 69 U.N. Doc. A/5727. 


70 By letter of Sept. 2, 1964, Cameroon informed the Secretary General that it would 
be unable to participate in the session of the Special Committee. See Report of the 
Special Committee 9. 
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of the views among the members of the Commissicn revealed a division of 
opinions. One school viewed the creation of the Special Committee as 
indeed an intrusion upon the Commission’s sphere of activities. But the 
majority welcomed the birth of the Special Committee for a variety of 
reasons which may be summarized as follows: 


(1) The International Law Commission had already more work than it 
eould handle. Any lightening of its load by the creation of another body 
was to be welcomed. 

(2) Such topics as peaceful co-existence and friendly relations are 
predominantly political in nature and ought to be left to a body more 
amenable and susceptible to political influences than the International 
Law Commission. 

(3) It would be wise for the Commission to stiek to the codification of 
the traditional areas of international law on which there is already suf- 
ficient state practice, instead of venturing into a new and uncertain area, 
such as space law or the principles >f peaceful co-existence. 

(4) The International Law Commission was still more traditionally and 
conservatively oriented, reflecting, >n the whole, the European approach 
to international law—this despite the recent increase in the Asian and 
African members, whose impact upon the work of the Commission has 
been less than their numbers would indicate.* Since a topic such as 
peaceful co-existence was given enthusiastic support by the Afro-Asian 
states, a forum other than the International Law Commission would appear 
desirable. 

In the end, the Special Committee succeeded in reaching consensus only 
on Principle (d) * referred to above. This apparently meager result has 
inevitably raised in the minds of many people the question of the appro- 
priateness of an ad hoc body of the General Assembly like the Special 
Committee as the forum for the progressive development of international 
law and its codification. As compared to the International Law Com- 
mission, the working of the Speciel Committee did reveal a number of 
shortcomings: | 

(1) The time factor—Unlike the International Law Commission, which 
meets on an average of 10 weeks each year and whose members have ample 
time in the interval to study the problems under codification, the Special 
Committee had to meet on short notice, with only 5 weeks in which to 
attempt the reaching of consensus or four major principles of international 
law, all heavily charged with political overtones. However, it should be 
pointed out that not only was a cons2nsus reached with respect to Principle 
(d), but agreement was close wits regard to Principles (a) and (b), and 
might have been reached had ther2 been more time. 

(2) Size of Drafting Committee —There were 14 members in the Draft- 
ing Committee in Mexico City “* as compared to only 9 in its counterpart 

71 See p. 547 above. 

72 Report of the Special Committee 163. See also Drafting Committee, U.N. Doe. 


DC.7/Rev.1 (Sept. 29, 1964); approved bz 26 votes to none, U.N. Doe. A/AC.119/SR. 
39, at 7 (Oct. 2, 1964). 73 U.N. Doe. A/AC.119/5 (Sept. 8, 1964). 
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in the International Law Commission. The former thus became a some- 
what unwieldy body, exceeding the number for optimum functioning. 
This was not helped by the decision to permit observers to attend the 
Drafting Committee’s meetings," thus losing even more of the advantages 
which were to be gained from having a small group of people working 
behind the scenes in an atmosphere of complete informality. ) 

(3) Requirement of unanimity.—Although there was no explicit re- 
quirement that each of the principles must be adopted unanimously by the 
Special Committee, the requirement existed de facto in deference to the 
view that the resultant agreement would carry more weight. Hach repre- 
sentative was thus entitled to a veto power, which often made agreement 
difficult. Furthermore, the possibility that the Special Committee’s de- 
cisions might find direct reflections in General Assembly resolutions served 
to harden a dissenter’s position. This may be contrasted to the situation 
in the International Law Commission, in which a dissenter needs not stand 
in the way of agreement, since there would be many other opportunities 
for his government to register its opposition to a particular point, e.g., in 
subsequent readings, governmental comments, deliberations in the Sixth 
Committee and conference of plenipotentiaries, and, finally, in refusal to 
sign or ratify the convention. 

On the other hand, it must be said that the fact that General Assembly 
resolutions need not be adopted unanimously should have spurred the 
dissenter towards achieving agreement at the committee level, especially 
if its composition was more favorable to him than the General Assembly’s. 
This would avoid a lopsided vote in the General Assembly, with perhaps 
even less favorable terms than he could get in the committee. However, 
this was not shown to be the case at the Mexico City conference. 

(4) Caliber and capacity——Although the membership of the Special 
Committee consisted of many eminent jurists, on the whole their caliber 
or positions in their respective governments did not compare favorably with 
those in the International Law Commission. Furthermore, members of 
the Special Committee acted solely in their official capacity as representa- 
tives of their governments, in contrast to members of the International 
Law Commission who combine their individual with semi-official capaci- 
ties.” Consequently, the former were often under strict instruction from 
their governments and did not enjoy the degree of flexibility necessary 
for the type of negotiation which requires frequent give-and-take and 
personal initiatives. Any slight deviation from previous instructions 
would often necessitate communication with home governments, which 
proved to be both time-consuming and inhibiting to compromises. 

(5) Procedure.—Unlike the case of the Drafting Committee of the Inter- 
national Law Commission, which examines points of consensus paragraph 

74 Initially, only the Rapporteur of the Special Committee was permitted to attend 
sessions of the Drafting Committee as an observer (Report of the Special Committee 
14). At the 34th meeting, however, the decision was made to allow members of the 
Special Committee who were not members of the Drafting Committee to attend the 


meetings of that body as observers. U.N. Doc. A/AC.119/8R.34, at 8 (Sept. 29, 1964). 
75 See p. 549 above. l 
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by paragraph—agreement on one point not being made contingent upon 
agreement on another point—members of the Drafting Committee of the 
Special Committee often engaged in the exercise of tit for tat, making 
agresment on one point contingent upon agreement on something else or 
even insisting that non-agreement on ons would ke non-agreement on all! 

All the above having been said, it should be emphasized that meager 
though the results of the Mexico City conZerence might at first sight appear, 
the frank exchange of views on thase important principles of mternational 
law in itself served a useful purpose in laying dcwn the basis for future 
negotiations.”* It should be borre in mind also that progress in inter- 
national law is bound to be a slow process, and success comes only after 
repeated efforts.*7 Indeed, even at the rate of one principle per conference, 
the accomplishment would be well worth the effort. Viewed thus, there is 
no reason to abandon the Special Committee or its prototype as a codify- 
ing body, or to refrain from ecod:fying subjects with political overtones, 
so long as the purposes of tha United Nations Charter are served. 


7. Relations with Regional Codification Bodies 


Article 26(4) of the Statute cf the Commission recognizes ‘‘the ad- 
visability of consultation by the Commission with intergovernmental or- 
ganizations whose task is the codification of international law.’’ It lists 
the Pan American Union as a speeifie example of such organizations with 
which the Commission ough: to enter a close working relationship. To 
date, however, the Commission’s relations with such regional bodies as 
the Inter-American Council of Jurists7® and the Asian-African Legal 
Consultative Committee 7 have remained tenuous, limited on the whole 


76 See statements by the Lebanese, Garaian, Rumanian, Yugoslav, ani Soviet dele- 
gates, U. N. Doc. A/AC.119/SR.4é, at 12, 16 (Oct. 8, 1964). 

77 See statement by Mr. Stavropoulos, representative of the Secretary General, ibid. 
at 17. 

78 The sending of observers from the Inter-American Juridical Committee, a perma- 
nent committee of the Pan American Tmion’s Inter-American Couneil of Jurists, has 
been rather infrequent, the last being at the 12th Session, 1960, when Mr. Gémez Robledo 
was invited to address the Commission on the subject of state responsibility (see 1 
I.L.C. Yearbook 264-266 (1960)). The Commission, on the other hand, sent Messrs. 
Yuen-li Liang and Eduardo Jiménez de Aréchaga to the 4th (1960) and 5th (1965) 
meetings of the Council as observers isee their reports in 2 ibid, at 121-142 and 
A/ON.4/176 (March 16, 1965), respectively). 

18 The Committee was originally founced on Nov. 15, 1956, as the Asian Legal Con- 
sultative Committee and constituced ky the governments of Burma, Ceylon, India, 
Indonesia, Iraq, Japan, and Syria. Its purpose was to serve as an Advisory Body of 
Legal Experts to deal with problems that might be referred to it and to facilitate 
the exchange of views and information on matters of common concern between the 
participating countries. On April 19, 1958, it was broadened to imelude African 
countries and renamed the Asian-Afrizan Legal Consultative Committes. The Com- 
mittee meets once a year by rotation -n the countries participating. Art. 3 of its 
Statute specifically includes among its functions the examination of questions under 
consideration by the International Law Commission and the placing of the Committee’s 
views before the Commission. See Asien-African Legal Consultative Committee, 4th 
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to an exchange of documents and observers. There is a general lack of 
co-ordination on the topics under discussion, and no significant consultation 
has taken place. i 

During its Sixteenth Session, the Commission discussed a request from 
the International Union of Judges for mutual collaboration. Since the 
Union’s agenda did not include items similar to those studied by the Com- 
mission, the latter deferred its decision until the receipt of information as 
to when the Union proposed to study matters relating to those considered 
by it.®° 

The possibility of collaborating with the Legal Committee of the Council 
of Europe also exists. Its realization would undoubtedly work to the ad- 
vantage of both, for the Council of Europe has in fact co-ordinated some 
of its legal programs with those of the Commission. In regard to cen- 
sular law, for example, a committee of legal and diplomatie experts was 
convened by the Committee of Ministers of the Council of Europe, which 
first met in Strasbourg in January, 1960," for the purpose of adopting a 
‘European Consular Convention.’’ Following the conclusion of the Vi- 
enna Convention on Consular Relations in 1963, which was based on 
the Commission’s draft on Consular Intercourse and Immunities,®* the. 
emphasis of the Committee was shifted to a ‘‘Huropean Convention on 
Consular Functions,’’ inasmuch as consular relations, privileges and im- 
munities had already been comprehensively dealt with in the Vienna Cen- 
vention, but not consular functions.** A draft convention, which is con- 
cerned exclusively with consular functions,®* thus emerged from the work 
of a Committee of Experts of the Council of Europe. In view of the 
fact that Members of the Council of Europe have exchanged a large num- 
ber of consular officers with each other as well as with non-Members, and 
many newly emergent nations still follow the European practice in cen- 


Sess., pp. 3-4 (Tokyo, 1961) (issued by the Secretariat of the Asian-African Legal 
Consultative Committee, New Delhi, India). 

In 1964, the Commission was represented at the 6th Session of the Asian-African 
Legal Consultative Committee in Cairo, Feb.~March, 1964, by Mr. de Aréchaga, as 
observer. See his report in U.N. Doc. A/CN.4/172 (May 11, 1964). The Commitzee 
_ in turn sent an observer to the Commission in the person of Mr. Hafez Sabek. 

80 See I.L.C. Report, 1964, at 146; 59 A.J.LL. 502 (1965). 

81 See Council of Europe News, March, 1960, p. 1; also Lee, Consular Law and Prac- 
tice 323 (1961). ; 

82 U.N. Doc. A/CONF.25/12 (April 23, 1963); 57 A.J.I.L. 995 (1963). 

83 U.N. General Assembly, 16th Sess., Official Records, Supp. No. 9 (A/4843); 56 
À.J.I.L. 276-356 (1962). 

84 The Vienna Convention follows the approach of the intentional Law Commission 
by devoting only one article (Art. 5) to consular functions—a non-exhaustive enumera- 
tion of the principal consular functions. See G. E. do Nascimento e Silva, ‘‘The 
Vienna Conference on Consular Relations,’’ 13 Int. and Comp. Law Q. 1221 (1964). 

85 Council of Europe, EXP/Consul (54)5, Strasbourg, March 4, 1964; Add. No. 1, 
CM (64) 215, Strasbourg, Nov. 5, 1964. A detailed discussion on the relationship be- 
tween the Vienna Convention and the projected European Convention on Consular 
Functions will appear in this author’s forthcoming volume on the Vienna Convention 
on Consular Relations. 
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sular matters, there is no question but that this type of gap-filling with 
respect to the work of the International Law Commission by a regional 
body would be of invaluable service to consular law. 


8. Remuneration 


The 1947 Committee of Seventeen unanimously agreed that ‘‘members - 
of the International Law Commission should receive a salary proportionate 
to the dignity and importance of their office.’’** This, however, was not 
adopted by the Statute of the Commission because of the report of Sub- 
Committee 2 of the Sixth Committee, which recommended thet the members 
of the Commission should receive a per diem allowance at the same rate 
as the allowance paid to members of commissions of experts serving the 
Economie and Social Council.2? The Chairman of the Commission at- 
tempted unsuccessfully to persuade the Fifth Committee that the Com- 
mission should be treated differenzly from the other United Nations organs 
because of its method of selectior, length of meetings, and time spent by 
all members between sessions in preparation for work. Accordingly, the 
Statute merely authorized the payment to members of travel expenses 
and a per diem allowance.®® By Resolation 485°V) of December 12, 1950, 
the Statute was amended to grant the members ‘‘a special allowance, the 
amount of which shall be deterrained by the General Assembly.’’ This 
amount was then fixed at $35.00 a day,® of which $20 was the standard 
subsistence allowance. 

Despite a strong remonstrance by the Commission on the inadequacy of 
the allowance, the General Assembly in 1957 approved an honorarium of 
$1,000 for each of the members, calculated on the existing $15 per diem 
special allowance for a 10-week session, dependent upon attendance at the 
meetings, and a subsistence allowance,®* which, in 1964, is fixed at $23 
per day. The Special Rapporteurs receive an additional honorarium of 
$1,500 if work is performed betwzen s2ssions.® 

Actually, the change in 1957 has little meaning. For the 11-week 
session in 1964, for example, each member would receive less than $36.00 
a day—a sum derived by adding the per diem allowance to the sum of 
$1,000 divided by 77 days. If the 12-week session were approved, he 
would receive even less than he would have received fourteen years earlier! 
The gross inequity may be seen by tha fact that an interpreter servicing 


86 U.N. General Assembly, 2d Sess., Official Records, 6th Committee, p. 175 (A/331) 
(1947); 41 A.J.I.L. Supp. 19 (1947). 

87 U.N. General Assembly, 4th Sess., Official Records, 5th Commi-tee, Annex 901 
(A/0.5/347) (1949). 

88 See U.N. Doe. A/C.5/347; also U.N. Gereral Assembly, Official Records, 5th Com- 
mittee, 1 Annex 91-92 (1949). 

88 Art. 13; 42 A.J.I.L. Supp. at 3 (1948). 

90 U.N. General Assembly, 5th Sess., Official Records, Annexes, Agenda Item 52, at 
14 (A/1648) (1950). See also I.L.C. Eeport, 1957, U.N. General Assembly, 12th Sess., 
Official Records, Supp. No. 9 at 15 (A/3623); 52 AJ.I.L. 208 (1958). 

91U.N. Doc. A/3766. 92 Ibid. 
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the Commission’s meetings receives $54.00 a day ($40 salary plus $14 per - 
dienv) 

It should be emphasized that the small remuneration given to the Com- 
mission’s members was predicated upon the premise that, while serving . 
in the Commission, they continue to draw salaries from their regular em- 
ployers. While this is true with many legal advisers, diplomats, and 
full-time university professors, it imposes a particularly harsh burden 
upon those in private practice, in part-time teaching, or in universities 
where the salary scale varies according to the length of residence or 
amount of services actually rendered.°* Even in Western universities, 
services with the Commission frequently mean a denial of a vacation, 
summer-school teaching, or opportunity for consultant work, for which 
compensation ought to be paid. 

The current remuneration makes no allowance whatever for spouses 
accompanying the members of the Commission. Yet approximately one- 
half of the members attending the Commission do bring their wives or 
children with them to Geneva. This is natural in view of the long ses- 
sion of the Commission each year. It is only equitable that the travel 
expenses should cover at least one round trip for a member’s spouse each 
year. 

A suggestion has been made that the honorarium of $1,000 be increased 
to $5,000 for each member. In the present circumstances, however, it is 
doubtful that this suggestion could receive sympathetic consideration by ~ 
the General Assembly. A more realistic formula might be to place mem- 
bers of the Commission on the same financial footing as the ad koc judges 
of the International Court of Justice. Certainly, the qualification, caliber, 
and industry of many of the men serving in the Commission dc not com- 
pare unfavorably with those of ad hoc judges. An ad hoc judge receives 
about $67.00 a day—equivalent to a regular judge’s salary divided by 365 
days. Based on a 12-week session per year, the additional cost under this 
formula would amount to about $67,000—a sum not at all exorbitant even 
for the United Nations, and certainly far less than that which would be 
required if the Commission were to be reconstituted on a full-time basis. 

The honorarium of $1,500 for each Special Rapporteur is also grossly 
inadequate. In the absence of an adequate research staff in the Secre- 
tariat, the Special Rapporteurs have to assume the full load of the burden 
almost from the beginning to the final phases of the research. A cursory 
glance at any of the reports by the Special Rapporteurs will reveal that 
far more time and labor have been poured into them than the amount of 
$1,500 would seem to indicate. The honorarium, furthermore, does not’, 
differentiate between reports of varying complexities. It is therefore sug- 
gested that the honorarium for each Rapporteur should either be a larger 


93 Personal interview with Mr. Ecuardo F. Espinar, Personnel Officer, European . 
Office of the United Nations, Geneva, on May 15, 1964. 

94 As in a certain East European country. 

95 See Information Cireular No. 83 of the Codification Division, U.N. Office of Legal 
Affairs. 
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lump sum, say $5,000 or $10,000, or be individually fixed according to the 
complexity of the subject matter or the actual time and effort devoted to it. 

In concluding this section on remuneraiion, it should be emphasized that 
it is not that members would refuse to serve on che Commission unless ade- 
quate compensation were given. On th contrary, good men, whenever 
available, would always come to serve in the Commission even at a financial 
sacrifice. It is rather a matter of principle: Should the United Nations 
persist in a practice so patently unfair? 


9. Clerkship 


With a view to ereating incentives and providing a training ground 
for future international lawyers, a system of apprenticeship or clerkship 
may be adopted. Thus, annual fellowships from both public and private 
sources may be awarded to young lawyers whe have manifested interest 
and ability in international law to attend the Commission’s sessions as 
observers. They could be placed under the supervision of members of 
the Commission who are their co-nationals or who represent their geo- 
graphical region or legal system. Their duties could include the rendering 
of general assistance and services to the superintending members and the 
writing of reports at the conclusion of each session on major issues dis- 
cussed at the Commission. It may be noted that several countries, namely, 
Japan, Nigeria, Yugoslavia, and the Soviet Union, have already made 
arrangements for young lawyers, professors, or officials to attend the 
Commission by rotation. 


10. Place of Meetings 


Since the International Law Commission, according to Article 12 of its 
Statute, can hold meetings at plac2s other than Geneva, consideration may 
be given to the possibility of inviting the Commission to hold its projected 
mid-winter sessions in various countrias, in order to publicize its work, 
stimulate a general interest in internaticnal law, and establish contacts with 
various local and regional internétional law societies and their members. 
Indeed, the hope was expressed ttat Rome might be the site for the first 
mid-winter session in 1966. In view of tke nature of work envisaged for 
the winter sessions and their short duraticn, there would be less need for 
library and documentation services than is normally required during the 
regular sessions in Geneva. Such invitations to the Commission are there- 
fore likely to be accepted if the alditiona. expenses incurred for holding 
the meetings outside Geneva could be absorbed by the hosts. 


CONCLUSIONS 


Contrary to earlier forebodings entertained ky some of the most re- 
spected international lawyers, there is no oecasion for pessimism or defeat- 
ism about the International Lav Commission. The latter, unlike its 
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predecessor in the League Preparatory Commission,’ has successfully 
weathered its turbulent childhood and is now entering its adolescence with 
zest and vigor. The major reason ior optimism lies in the magnitude of the 
work accomplished in a short time and in spite of inadequate funds. 
While meeting only about ten weeks each year, the Commission has never- 
theless displayed steady progress in legal research. Its high contribution 
in the brief span of 17 years has far exceeded expectations. Even the 
late Judge Sir Hersch Lauterpacht, a staunch supporter of the Commission, 
gave this admonition: 


It seems, in the light of the first five years of the activity of the 
Commission, that having regard to the resources open to it by virtue 
of its Statute and the time available for its periodic meetings, the 
completion of that [codification] task may require several generations. 
By that time the first products of its labors would necessarily become 
obsolete. 


Others would anticipate a far worse fate. Professor Stone’s view has 
already been cited at the beginning of this paper.*® His pessimism has 
been shared in varying degrees by Honig,®? De Visscher,?°° Hazard% and 
Bartoš; +°* and the sparseness of the results of the first 11 years’ work of- 
the Commission was admitted by Rosenne.2% These views were no doubt 
influenced in part by the absence prior to 1958 of any conference of 
plenipotentiaries to codify international law on the model of the Commis- 
sion’s drafts, and in part to the failure of the Second Geneva Conference 
on the Law of the Sea in 1960 to delimit the width of the territorial sea. 
But events since 1961 have moved swiftly. As already noted, three drafts 
of the Commission have resulted in the conclusion of multilateral conven- 
tions between 1961 and 1963, and more drafts are being drawn up.'% 
Of particular importance is the approaching end of the work on the Law 
of Treaties, which has had a checkered career ever since the first session 


96 The background and development of the League codification attempt was sue- 
cinctly summarized in the 1947 McNair Report, reproduced in International Law As- 
sociation, Report of the Forty-Second Conference, Annex I (1947). 

97 Lauterpacht, ‘‘Codification and Development of International Law,” 49 A.J.LL. 
16, 42, note (1955). 

98 See note 2 above. See also Stone, Legal Controls of International Conflict 21 
(rev. ed., 1959). Professor Stone’s view has remained unchanged through the years. 
Thus, in response to this author’s query on the occasion of his presence at the meeting 
of the American Society of International Law on April 23, 1964, he cited as evidence 
of the insignificant accomplishments in the codification endeavor the failure of the 
Second Geneva Conference on the Law of the Sea in 1960 to delimit the width of the 
territorial sea and the relatively minor results in the codification of the diplomatie and 
consular laws at Vienna. 

99 Honig, ‘*Progress in the Codification of International Law,’’ 36 International 
Affairs 71 (1960). 

100 De Visscher, Theory and Reality in Public International Law 147-148 (1957). 

101 Hazard, ‘‘New Personalities to Create New Law,’’ 58 A.J.I.L. 95 (1964). 

102 Bartoš, 1 Medjunarodno javno pravo 155-156 (1954); selected passages trans- 
lated in Rosenne, ‘‘The International Law Commission, 1949-59,’’ 36 Brit. Yr. Bk. 
Int. Law 156-157 (1960). 103 Rosenne, ibid. at 161. 

104 See p. 545 above. 105 See p. 546 above. 
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of the Commission in 1949.2°* Its codification would constitute an im- 
portant landmark in international law in the light of the fact that an in- 
creasing area of relations between states is governed today by treaties 1° 
and that customary international law is increasingly absorbed into conven- 
tional international law through the codification work of the Commission. 
This has certainly inspired new hope and confidence in the Commission. 
Even the unratified conventions and drafts caxnot fail to have important 
psychological and persuasive effects upon the eonduct of states. For ex- 
ample, work done by the Commission may serve as a point of departure 
in negotiations between states or, as in one reeent instance, in an opinion 
of a judge of the International Court of Justice? 

The benefits aceruing from the Commission’s drafts may be detected in 
two additional areas: In the first place, the multilateral conventions based 
thereon may serve as catalysts to bring into being bilateral treaties even 
between states long distrustful of each other. A case in point is the signing 
of the United States-Sovie; Consular Convention on June 1, 1964,!°° whose 
key provisions are substantially the same as those in the 1963 Vienna Con- 
vention on Consular Relations. ™® This may be contrasted to a pre- 
- Vienna attempt at concluding a bilateral consular convention between the 
United Kingdom and a Middle Eastern state. The negotiations foundered, 
allegedly on the ground that the British proposal for the inclusion of a 
provision permitting consuls to be informed of any arrest of their co- 


106 For the evolution of successive drafts, see the three reports by J. L. Brierly, 
Special Rapporteur, in U.N. Docs. A/CN.4/23, A/CN.4/43, and A/CN.4/54; two 
reports by H. Lauterpacht, Special Rapporteur, in U.N. Does. A/CN.4/63 and A/CN. 
4/87 (and Corr. 1); five reparts by Sir Gerald Fitzmaurice, Special Rapporteur, in 
U.N. Does. A/ON.4/101, A/CN.4/107, A/CN.4/115 (and Corr. 1), A/CN.4/120, and 
A/CN.4/130; and four reports by Sir Humphrey Weldock, Special Rapporteur, in 
U.N. Does. A/CN.4/144 and Add.l; A/CON.4/156 and Add.1-3; A/CN.4/167 and 
Add.1-3; and A/CN.4/177 ana Add.1. 

In accordance with a request by the Commission at its 16th Session, A/CN.4/SR.774, 
pars. 72—73, the English, French and Spanish texts of all the draft articles on the Law 
of Treaties provisionally adopted by the Commission are now collected in one document, 
A/CN.4/.107 (Jan. 7, 1965). 

107 See Lissitzyn, ‘‘ Efforts tc Codify or Restate the Law of Treaties,’’ 62 Columbia 
Law Rev. 1166 (1962). 

The following statistics may be of interest: A total of 728 treaties or international 
agreements were registered with the United Nations Secretariat during the year ended 
June 15, 1964—-or an average of two a day. Tho figure for the period of Dec. 14, 
1946-June 15, 1964 was 10,778. See Annual Report of the Secretary General on 
the Work of the Organization, June 16, 1963-June 15, 1964, U.N. General Assembly, 
19th Sess., Official Records, Supp. No. 1, at 128 (1964). The above figures did not 
reflect the number of treaties or agreements actually concluded in the respective periods, 
since many of them were not registered or filed with the United Nations. 

108 See Separate Opinion of Judge Jessup in the South West Africa Cases, [1962] 
I.C.J. Rep. 402-403. See also reference to the League codification work in the Court’s 
decision of the Nottebohm Case. [1955] ibid. at 23. 

109 Text in 50 Dept. of State Bulletin 979-985 (June 22, 1964); 3 LL.M. 778 (1964). 

110 A detailed discussion of. tie relationship between the Vienna Convention and the 
United States-Soviet Consular Convention of 1964 will appear in this author’s forth- 
coming volume on the Vienna Convention on Consular Relations. 
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nationals and to visit them in prison was regarded as smacking of neo- 
colonialism. In view of the inclusion of such a provision in the Vienna 
Convention of 1963,1 a similar proposal in any future negotiation for a 
bilateral consular convention would be accepted as a matter'of course. 

In the second place, these multilateral conventions could have the effect 
of unifying and streamlining domestic legislation of different countries on 
related subjects. To continue with the consular law example, it may be 
noted that the legal advisers of Afghanistan *!* and Israel ° have indicated 
their intention to obtain legislation which will incorporate the text of the 
Vienna Convention on Consular Relations as regulations of foreign consuls 
at home and instruction for consuls abroad. 

These cumulative, concentric-circled effects of the work of the Interna- 
tional Law Commission cannot help but strengthen the world rule of law, 
towards which goal no effort should be spared to make the Commission a 
going, viable institution. Professor Jennings’ exhortation of 1947 is no 
less cogent today: 


It is surely evident that the implementing of Article 13 of the 
Charter is a task the urgency and importance of which yield place 
to none of the other problems that face the international lawyer 
to-day," 


111 Art, 36, 

112 Personal interview with Dr. Abdul H. Tabibi, member of the International Law 
Commission, during its 16th Session (1964) in Geneva, Switzerland. 

113 Personal interview with Ambassador Shabtai Rosenne, member of the Inter- 
national Law Commission, during its 1¢th Session (1964) in Geneva, Switzarland. 

114See Jennings, ‘‘The Progressive Development of International Law and Its 
Codification,’’ 24 Brit. Yr. Bk. Int. Law 301 at 329 (1947). 


ELCITORIAL COMMENT 


COMMONWEALTH PRIME MINISTERS’ CONFERENCE OF 1964 


The evolving Commonwealth may be viewed in terms of international 
legal relations as well as general international co-operation. The rapidity 
with which newly independent states have emerged and become full mem- 
bers of the concert has been a striking development of the post-World-War- 
II period. Discussion continues as to what the Commonwealth essentially 
is... It is not a person in public irternational law, although contractual and 
other relations between its memkers have come to rest increasingly upon 
that law. Its peoples number nore than seven hundred millions; they 
oczupy more than a quarter of the earth’s surface. What the member 
stetes aspire to accomplish and wkat they actually achieve through common 
acion may point ways of effective co-operation in the wider international 
community. 

When seen from the point of Wew just suggested, the Prime Ministers’ 
conference held at Marlbozough House in London in July, 1964, and the 
secuel to that conference, invite examination. Within the limits of a brief 
comment, attention may be drawn to (1) the purpose and composition of 
the conference, (2) the principal political question that was under discus- 
sion, (3) new Commonwealth machinery lanned at the meeting, and (4) 
the outlook for further changes ir Commonwealth objectives and methods. 

(Over the past two decades there have been conferences of Commonwealth 
heads of governments at fairly regular intervals, the one in 1964 being the 
thirteenth such meeting during this period. The current plan (dating 
from 1960) 1s to have conferences at eighteen-month intervals, except that 
the immediate successor to the 19€4 conference will come somewhat earlier 
than that. The meetings aze secret and there is no formal agenda. Jn the 
recent past certain major incidents or proposals have tended to overshadow 
routine matters in discussions—as3 did the South African withdrawal in 
19€1, and in the following year the matter of Britain’s position with re- 
spect to the Common Market. 

In attendance at the 1964 conference were representatives of eighteen 
stazes,? seven of which had emerged as incependent entities since the 1962 


1 Cf. **The Commonwealth as Symbol and as Instrument’? (a comment based 
largely upon Australian opinioni, 58 A.J.I.L. 392-395 (1959). 

2 Australia, Canada, Ceylon, Cyprus, Shana, Great Britain, India, Jamaica, Kenya, 
Malawi, Malaysia, New Zealand, Nigeria, Pakisten, Sierra Leone, Tanganyika (which, 
as united with Zanzibar, has subsequently become Tanzania), Trinidad and Tobago, and 
Uganda. One of the states, Malawi (ths former Nyasaland) acquired statehood on the 
very eve of the conference. A Fritis: ecmment or the meeting noted that the conferees 
ineluded ‘‘a field marshal and a widow, a former male nurse... winners of a 
Nobel Peace Prize and a Lenin Peace Prize ... a prince, an unbelted ex-earl and two 
other knights, and three ‘prisor graductes’ (there would be five if Mr. Shastri and 
President Makarios had been able to come).’’ The Economist, July 11, 1964, p. 136. 
Since the conference other new states (Zambia, Malta and Gambia) have become 
independent members of the Commonweasth. 
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conference. Fifteen heads of states (presidents and prime ministers) 
participated. The spokesman for India was her Minister of Finance, for 
Cyprus her Minister of Foreign Affairs, and for Jamaica her Deputy 
Prime Minister and Minister of Finance. Of the states participating, 
seven were members of regional organizations such as NATO and SEATO; 
others were unaligned. They acknowledged no common sovereignty, but 
all acknowledged the Queen as ‘‘Head of the Commonwealth’’—and some 
had had occasion in the recent past to call upon Great Britain under con- 
ditions of danger, as at the time of the mutiny in Tanganyika early in 
1964. 

That the type of concert which the Commonwealth represents is not 
without its critics (inside and outside of the Commonwealth) is illustrated 
in happenings during or near the time of the conference. Thus a Cairo 
broadcast addressed to English-speaking Africa in the same month that the 
conference occurred referred to the Commonwealth as ‘‘outdated’’ and 
suggested that it should be ‘‘dismantled.’’? A few months prior to the 
meeting an anonymous British Conservative referred to the Commonwealth 
as a ‘‘gigantie farce.’’ 4 

The London Conference of 1964 seems to have demonstrated effectively, 
however, that there is capacity to present a united front on a matter of 
high political importance, and also to move forward in planning for ma- 
ehinery that should make possible more effective co-operation in the interest 
of the associated states. The first of these capacities is illustrated in what 
was done concerning Southern Rhodesia, the second in steps taken looking 
to a Commonwealth secretariat. 

In Southern Rhodesia had come to power a government representing a 
white minority and against which was directed forceful criticism by the 
Asian and African states of the Commonwealth. Unwillingness of the 
Government at Salisbury to make basic changes in its existing arrangement 
had been followed by the British Government’s refusal, under the con- 
ditions which existed, to relinquish sovereignty. This, in turn, had been 
met by the Southern Rhodesian leader’s suggestion that British inaction 
on the point could cause the Southern Rhodesians to declare their own 
independence.” To this suggestion the British Government’s reply had been 


8 The Economist, July 18, 1964, p. 230. . 

4 An article by ‘fA Conservative’’ contained, inter alia, the following statements: 

‘The Commonwealth has really become a gigantic farce. Most people, including 
most Conservatives, know this, and in their hearts they despise the politicians who keep 
the farce going. Not merely the non-European members... but the so-called ‘Old 
Dominions’ have no present real ties with Britain other than such as history might 
have left between any two foreign nations.’? The Times (London), April 2, 1964, p. 13. 

5 Apparently the Government of Southern Rhodesia felt that it was entitled to an 
invitation to the 1964 conference. The reported statement of Prime Minister Ian Smith 
before the 1964 conference was to the effect that Southern Rhodesia had in the past 
been invited to attend the Prime Ministers’ conferences and that, since the break-up 
of the Federation, Southern Rhodesia had assumed the rights and privileges of Common- 
wealth membership which it had before these were surrendered to the Federation. The 
Times (London), April 21, 1964, p. 10. 
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that such a move on the part of those in power in Southern Rhodesia 
would be regarded as treason azainst the Crown. 

There has been anticipation that Great Britain would be bound to sever 
relations with a Southern Rhodesian regime that should make a unilateral 
declaration of its independence. Questions have arisen as to whether such 
a move would cause Southern Ebodesians to cease to be British subjects, 
and whether the independence move on Southern Rhodesia’s part would 
cut that state off from the Commonwealth. There has even been mention 
of the probability that there wculd be British recognition of a Southern 
Rhodesian government-in-exile. While recognizing that the problem was 
Great Britain’s, the spokesmen for the other states represented at the Lon- 
don conference appear to have givən strong support to the British Govern- 
ment’s position and to have recorded their view that a unilateral declaration 
of independence would not be recognized by any of the states which they 
represented. l 

The idea of a Commonwealth secretariat was nct new in 1964. Not until 
the conference of that year, however, was effective action taken to this end. 
At London a proposal emanating from three African states and a West 
Indian state received favorable ccusideration. It was perhaps natural that 
this action should raise questions cf whether there was dissatisfaction with 
the services which the Commonwealth Relations Office has in the past 
performed. In any case, the personnel of the new secretariat is to be 
chosen from the member countries of the Commonwealth and is to be 
financed by their contributions. The new secretariat, in the language of 
the final communiqué of the conference, ‘‘would be available inter alia to 
disseminate factual information to all member countries on matters of 
common concern, to assist existing agencies, both official and unofficial, in 
the promotion of Commonwealth lirks in all fields, and to help to coordinate, 
in cooperation with the host country, the preparations for future meetings 
of Commonwealth heads of government and, where appropriate, for meet- 
ings of other Commonwealth Ministers.’’* Further steps concerning the 
secretariat were left for action to be taken at a Commonwealth conference 
in June, 1965. 

Aside from what was done cone2rning Southern Rhodesia and the step 
looking to the creation of a mixed-manned secretariat, the conference con- 
cerned itself with such matters gs technical and educational co-operation 
among the member states, the Comcmonwealth’s share of world trade, and 
administrative training. There continues to be emphasis upon funda- 
mental rights of individuals; these rights, whether written or unwritten, 
tend to form throughout the Commonwealth ‘‘the standards against which 
the relationship between the indivicual and the state is judged.’’* 

There was anticipation of further development of the Commonwealth and 
the addition to it of additional independent states. Besides the three states 


6 British Information Services, Reference and Library Division, T.18 (July 16, 1964), 
p. 12. 
7 Ibid., Political and Economie Notes, Sapp. to British Record No. 11 (July 23, 1964), 


p 3. 
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(Zambia, Malta and Gambia) which became full members of the Common- 
wealth within a few months after the adjournment of the London confer- 
ence, it was thought that others would emerge within a reasonable time. 
It was noted that Basutoland had been promised that its independence 
could be had within about eighteen months, that Bechuanaland would be 
free to follow when its people wished, and that Swaziland’s new consti- 
tution had set that community upon the same course. There was refer- 
ence to agreement that the Federation of South Arabia should become 
independent within three and a half years, and British Guiana as soon as 
she was able to assure internal peace. There was reference to some 
colonies (including the Bahamas, Barbados, British Honduras and Mauri- 
tius) which already enjoyed wide measures of self-government. Account 
was also taken of the possibility that some parts of the former Empire 
might elect to couple independence with a treaty of friendship, such as 
that which Western Samoa has with New Zealand.® 

Presumably, when former British colonies become independent, they are, 
at least in theory, free either to remain in the unique association (as most 
of them have done) ; or to elect not to join (as was the ease with Burma); 
or, having been members (as Ireland was) to cease to be members. It has 
been said that no one has ever applied for membership in the Common- 
wealth. | 

Perhaps the most obvious impression that can be drawn from the work of 
the Prime Ministers’ conference of 1964 is that the Commonwealth con- 
tinues to have vitality and purpose, even under conditions that are greatly 
different from those of the 1950’s. The mystique of the enterprise is 
less important than its practical programs of co-operation and mutual 
assistance. Its internationalism is in contrast to a type of regionalism that 
might be unduly restrictive. Evolution has proceeded rapidly since it 
ceased to be the ‘‘British’?’ Commonwealth of Nations. It has the weak- 
ness of any association which includes members whose leaders held such 
a wide range of political views. There has apparently been some concern 
in the past that it should not be over-institutionalized. Its principles and 
purposes, insofar as they find expression through legal forms and instru- 
ments, proceed upon the assumptions of international law. In the words of 
the President of the Canadian Institute of International Affairs, the 
Commonwealth, essentially, ‘‘must be looked upon now in the 1960’s as an 
informal and largely deinstitutionalized association among countries of 
various races and continents which as a result of a common historical ex- 
perience and in spite of wide differences of political practice and inter- 
national orientation, share certain constitutional and legal attitudes, govern- 
mental and business practices, and habits of working together.’’ ® 

Rosert R. WILSON 


8 Official Communiqué (referred to in note 6 above), p. 5. The text of the mentioned 
treaty is in New Zealand Treaty Series, 1962, No. 5. 

9 John W. Holmes, ‘‘ Present Realities of the Commonvwealth,’’ a paper presented to the 
National Conference on Canadian Goals, at Fredericton, Sept. 9-12, 1964. 


NOTES AND COMMENTS 
BOARD OF REVIEW AND DEVELOPMENT: A NEW ACTIVITY OF THE SOCIETY 


In November, 1964, the Executive Council of the Society authorized the 
establishment of a new Board of Review and Development. This small 
group is to consider, on a continuing basis, developments and research in 
the whole international sector of law, to identify existing and ‘‘horizon”’ 
problem areas needing further intensive study, to stimulate work on these 
problems, and in some instences, where funds and other resources permit, 
to follow up with study groups within the Society. The Ford Foundation’s 
grant of December, 1964, has provided funds to finance these activities. 

The name, though perhaps rather cumbersome, nevertheless suggests the 
group’s concern with ‘‘reviewing’’ (taking stock of and appraising cur- 
rent work in the field, in broadly conceptual terms as well as in terms of 
specifie projects) and ‘‘developmert’’ (in the sense of assisting the growth 
both of pertinent studies and of law itsalf, pointing out gaps and in- 
adequacies in research, mapping the lines of future research that should 
be given priority, and stimulating work in these problem areas in a variety 
of ways). 

The new Board held its first meeting Merch 19 and 20, 1965 1—the first 
meeting, that is, in its new form. In effect, the discussion was a continua- 
tion of many that have taken plaze in the Executive Council, Executive 
Committee, the Committee on Program Development, and Board of Perma- 
nent Operations over the pest several years. Organizationally, the Board 
replaces these two last-mentioned bodies. 

Several strands of thinking have gone into the creation of the Board. 
There should be a highly qualified group in the United States concerned 
not only with public international law bat with all the aspects of law 
involved in international or *‘transnational’’ affairs. Such a group should 
draw on the many other disciplines that have a serious contribution to 
make to an understanding of the nature and operation of the international 
sector of law. The Board itself, assisted by many experts both from law 
and from other intellectual disciplines, should take a continuing overview 
of the whole international sector of law, while more specialized groups will 
take up particular probler. areas. As these processes concinue over a 
period of years there will be, it is hoped and expected, a cumulative ap- 


1 This note on the meeting is not an oficial report of the Board but is a personal 
account by one involved in the plans that led to ths Board’s establishment. 

The following members and guests attended the first meeting of the Board of Review 
and Development March 19 and 20, 1965: Brunson MacChesney, James N. Hyde, 
Hardy ©. Dillard, and H. C. L. Meriflat (all ea officio members of the Board); 
Wolfgang Friedmann, Myres 8. McDougal, Stanley D. Metzger, Oscar Schachter, Carl 
B. Spaeth and John R. Stevenson (members of the Board); and Jerome A. Cohen, 
Kenneth W. Dam, Isaiah Frank, Joseph M. Goldsen, Harold D. Lasswell, Louis H. 
Mayo, Lester Nurick, Stefan A. Riesenze:d, and Howard Taubenfeld. 
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praisal of the rôle of law in the developing historical context, with fresh 
looks at old problems and intelligent anticipation of new ones. With a 
small group providing a continuing nucleus, not tied to particular projects, 
it is expected that a number of more specialized study groups and confer- 
ences will draw on the rich reservoir of competence available in the Society 
(including, to the extent that the obvious limitations of distance and 
funds permit, experts from other countries). 


The Proper Province of the Lawyer 


At many points in the first meeting of the Board the discussion turned 
to the question: ‘‘On what kinds of problems, among the many and 
critical ones evident on the world scene, can the legal specialist (and 
more especially, the international lawyer) make a distinctive and valuable 
contribution?’’ Certain tasks not now being adequately performed by any 
American group—such as the unofficial scholarly review of important 
statements of international law like the drafts of the U.N. International 
Law Commission—are familiar and ‘‘natural’’ ones for international 
lawyers. There was general agreement that the Board should form a 
group for review of this kind, beginning with the I.L.C. Draft on Treaties. 
At the other end of the spectrum there are some problems of great inter- 
national significance on which the lawyer as such can contribute relatively 
little. It was suggested that population control, for example, was in that 
category. 

One of the non-lawyers at the meeting suggested that perhaps the 
lawyer is not needed in the early stages of policy development and that his 
distinctive rôle comes into play only when deliberations or negotiations 
have made the time ripe for precise understandings and formulations or 
when there is a specific dispute to_be settled. He suggested that it is im- 
portant to maintain a distinction between the techniques and methods for 
carrying out policies (in this view, the lawyer’s primary concern) and the 
actual making of policy decisions. For example, if one takes the problem 
of the most-favored-nation clause in trade treaties, one could ask whether 
it was still operative law and a useful technique, in view of its ineffective- 
ness in various situations (inapplicability to the Soviet bloe or regional 
groupings and erosion in favor of less developed countries). But a more 
probing and significant way to look at the most-favored-nation clause is to 
examine the growth of regionalism, of state trading on the Communist 
pattern, and the growing demands for special treatment by the less de- 
veloped nations—all matters that are not basically ‘‘legal.’’ Another ex- 
ample related to East-West trade: a policy decision could be taken 
to expand East-West trade without having to call for legal advice in any 
substantial way, but once the policy decision is made, lawyers are needed 
to help put it into effect. 

Most of the lawyers vigorously opposed this line of thought, urging that 
lawyers, to make their most effective contribution, should be ‘‘in’’ at the 
beginning of decision-making deliberations. In the East-West trade ex- 
ample, the lawyer’s advice is needed on the specific rules governing the 
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existing situation, and the possible forms change could take, as an essential 
part of the policy-making process. Even among the lawyers, however, 
there were those who thought it important that the Board, in carrying 
forward its discussions and planning future activities, should keep in 
mind that the lawyer’s special competence and techniques were more ap- 
propriate and useful in some problem areas than in others. 


Problems for Priortty Attention 


The Board took several first steps in whet it expects to be a continuing 
effort to identify problem areas on which the international lawyer’s at- 
tention might most effectively and usefully be focused. It was noted that 
most people would have their own private lists of priority projects, growing 
out of their individual interests and responsibilites. It should be one 
of the distinctive tasks of the Board to errive at an informed group judg- 
ment about those tasks in research and clarification that should be given 
priority—a task that would be much more difficult and meaningful than 
a collection of individual lists. 

As starting points in the process various clusters of probleras were sug- 
gested for intensive discussion anc analysis. One participant suggested 
three major fields of interest: peacekeeping and cantrol of force; economic 
activity; human rights and welfare. Another suggested that in addition 
to these and other substantive areas, problems could be considered from the 
perspectives of various participants, such as the distinctive attitudes and 
doctrines of the Communist states, or of less developed countries. It was 
recognized that any group of categories would be overlapping and that it 
was neither practical nor desirable to try to be precise in defining limits. 
For example, problems of coercion ere not entirely separate from economic 
problems. Certain forms of activity may have, and may be intended to 
have, the effect of coercive measures, such as cutting of import quotas, 
withholding of aid, expropriations, or accelerated conversion of foreign 
currencies into gold. It would be a matier of convenience where one 
placed these matters for purposes of study. Wherever one cuts into the 
seamless web of international affaizs to mark out a manageable unit of 
study, one does some violence to the fabric. Those areas to which the 
discussion kept returning were law and economics; law and the control 
of force; law and the emerging nations; lew, science and technology. 

At this initial meeting of the Board the discussion focused especially on 
law and economics. Two general categories of problems were elaborated: 
those concerning trade and those concerning development and investment. 
The trade problems likely to be of special importance in the foreseeable 
future, and calling for more intensive lawyerly attention, were tentatively 
identified as those connected with the modifications in the structures of 
international agreements and organizations regulating trade (the General 
Agreement on Tariffs and Trade and the United Nations Conference on 
Trade and Development) to accommodate the interests of the less de- 
veloped nations and to facilitate trade with the Communist world. A 
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related inquiry would concern the present uses and effects of the most- 
favored-nation clause in trade treaties. 

With regard to development and investment, it was noted how heavily 
international lawyers have emphasized studies on expropriations and as- 
sociated legal concepts like state responsibility, acquired rights, and the act 
of state doctrine. Much more should be done in what Professor Friedmann 
has called the ‘‘international law of co-operation’’—-the new organizations, 
structures, and legal techniques that affirmatively encourage investment on 
terms mutually acceptable to capital-exporting and capital-importing 
countries, and provide public resources for development. Even with re- 
gard to expropriation questions, there is a need for new kinds of research— 
research into the facts of various kinds of expropriations, more knowledge 
of local law on the subject, and the reasons behind various attitudes toward 
judicial and arbitral remedies. l 

With regard to developed and less developed countries, the techniques for 
formation and transfers of capital, calling for the lawyer’s competences, 
have been relatively neglected. Professional and scholarly work relating 
to the European Common Market has primarily concentrated on measures 
to enforce competitive conditions (the anti-trust law of the E.E.C.). Legal 
problems involved in the development and regulation of capital markets 
have been neglected. 

The opportunities for effective interdisciplinary and international work 
are particularly promising in the economic area, There are many experi- 
enced scholars and officials, in the United States and other countries, in 
law, economics, public administration, political science, sociology, and 
other social sciences, who can fruitfully collaborate. 

The current and ‘‘horizon’’ legal problems in international economic 
intercourse, and research and other studies relating to those problems, 
will be more thoroughly explored in meetings of more specialized groups 
later on. Future meetings of the Board itself may be expected to examine 
in more detail questions relating to peacekeeping and the control of force, 
and law in relation to science and technology. Both of these general fields 
of inquiry were touched on at the initial meeting, and both were suggested 
as appropriate for continuing attention from the Board and more special- 
ized. study groups. Science and technology clearly bear upon the work of 
the international lawyer in several respects, and prospective developments 
such as those in space activities, techniques for exploiting the seas and 
ocean bottoms, weapons development, and weather control pose novel 
problems of international regulation and organization; and the research 
techniques of the sciences may be adaptable in some respects for legal re- 
search, such as the use of models, simulation techniques, and new forms 
of data retrieval and information analysis. 

Another subject touched on was law in the Communist world. Recently 
there has been a great increase in inquiry into the legal system of Com- 
munist China, with some 18 scholars now at work in this field in American 
universities. Relatively little, however, has been done on Chinese legal 
attitudes, doctrine, and practice in international dealings. It was sug- 
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gested that research be encouraged on the relation of Communist Chinese 
domestie and international policies to international law and on the rôle 
of international law in Chinese relétionships with selected other countries, 
much as Japan, Korea, and Viet-Nam. 


Commumeation between Lawyers and Others Concerned with World 
Affairs 


From the outset of discussions leading to the establishment of the Board 
of Review and Development it has been assumed that one of its aims 
should be to help bring about a more effective working relationship be- 
tween international lawyers and scholars in other professions and dis- 
ciplines concerned with international relations and transactions. Granting 
that the lawyer has distinctive tasks anid a distinctive theoretical frame- 
work, the organizers have corcluded that nevertheless lawyers and scholars 
in other disciplines and professions have been working far too much in 
isolation from each other and that Improved communication and cross- 
fertilization can increase the effectiveness of all. 

In the Board’s initial discussion it was suggested that the social sci- 
entists, concerned with human behavior in the aggregate, have had little 
help from lawyers, who tend to thick of particular solutions to particular 
‘problems. The social scientist aims at accurate deszription and prediction; 
the lawyer must also be concerned with the normative. Political science, 
it was suggested, is at present emphasizing national political development. 
The implications of national development for international behavior and 
the framework for international relations need more adequate attention, 
and the lawyer can contribute to thess inquiries. Recent studies of internal 
decision-making have given little attention to the international dimension 
of their inquiry. Social science reszarch focused on regional and metro- 
politan planning (another field now receiving much attention from social 
scientists and engineers) can provide useful analogies and insights into 
the development of cross-national 3truccures and new institutions and 
procedures for continuing co-operative and co-ordinative efforts across 
national boundaries. 

It was recognized that ther: are cifficult barriers of communication be- 
tween the lawyer and the social scientist, especially those arising from 
distinctive vocabularies and methods of inquiry. Effective ecllaboration 
is possible but requires exceptional effort on both sides. The lawyer, who 
in the nature of his profession has to take the troukle to learn much about 
the interests and problems of a variety of clients, must probably assume 
most of the burden for learning enough of his collaborator’s special 
vocabulary and way of thinkmeg for effective communication. 


The Techniques of the Lawyer 


Much of the international lawyer’s work is naturally focused on those 
aspects of the process of prescribing and applying rules and of settling 
disputes that are considered his distinctive tasks—in the international 
arena, the problems of international “‘legislation’’ and judicial machinery. 
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At many points in the Board’s initial discussion it was suggested that 
international lawyers have given too little attention to the innovative and 
constructive tasks of helping to build new institutions and new structures 
for continuing co-operative efforts. Non-judicial procedures for settling 
disputes have been relatively neglected. The conciliation procedures pro- 
posed for the new U.N. Conference on Trade and Development, for ex- 
ample, may point to other opportunities for new machinery to help settle 
disputes. 


p 


The Materiais of International Law 


At many points in the Board’s first meeting the inaecessiblity of basic 
legal materials emerged as a crucial problem for scholars and practitioners of 
international law. In studies relating to China, for example, a principal 
need is additional documentation and translation of legal materials. In 
work relating to economic development, much of the basic documentary 
material lies uncatalogued and unavailable in various offices of national 
governments and of the United Nations, the World Bank, and other organi- 
zations. It was suggested that the Board sponsor a committee that would 
examine the range of problems involved in making documentation in 
international legal affairs more readily accessible. 

H. C. L. MERLLAT 


ARBITRATION OF DISPUTES BETWEEN STATES AND PRIVATE ENTERPRISES 
IN THE INTERNATIONAL CHAMBER OF COMMERCE! 


The efforts of major international political and economie institutions 
to set up a court of arbitration for investment disputes are rather well 
known.” It is not, however, so generally realized how far the already 
available facilities of international commercial arbitration are at present 
being accepted and employed in practice by states. 

The arbitration of the International Chamber of Commerce? in Paris 
is not only stipulated—as is generally realized—in a great number of 


1The information on which this note is based was obtained for the most part 
while the author was working temporarily at the Paris headquarters of the Inter- 
national Chamber of Commerce. He takes this opportunity of expressing his particular 
gratitude to Mr. Walter Hill, the Secretary General of the ICC, and to the Head of 
the Legal Group and Secretary General of the Court of Arbitration, Mr. Frédéric 
Hisemann, for their willingness to allow material of great interest as regards inter- 
national business practice to be published for the first time. At the same time it 
should be pointed out that this article presents only the personal views of the author. 
The nature of the information on which this article is based makes it necessary to 
refrain from quoting sources in certain cases and to give only general accounts of the 
cases used as examples so as to respect the parties’ confidence. 

2See O.E.C.D. Draft Convention on the Protection of Foreign Property, December, 
1962; World Bank draft Convention on the Settlement of Investment Disputes between 
States and Nationals of Other States, 1964 version; survey of multilateral efforts in 
Veith and Béckstiegel, Der Schutz von auslindischem Vermögen im Volkerrecht 76 ff. 
(Baden-Baden, 1962). 

8 See International Chamber of Commerce, Guide to ICC Arbitration (1963); Cohn, 
‘The Rules of Arbitration of the International Chamber of Commerce,’’ 14 Int. and 
Comp. Law Q. 132 (1965). 


580 THE AMERICAN JOURNAL OF INTERNATIONAL LAW [Vol. 59 


international contracts between private firms, but also in many contracts 
between states and private firms. At a time when the abcve-mentioned 
efforts to set up special arditraticn machinery for investments have not 
gone beyond the stage of plans and outlines, this hitherto litzle-known ex- 
tension oz ICC arbitration is of particular importance for foreign invest- 
ment practice. The arbitretion oered by the ICC extends far beyond 
the domain of the misleading word ‘‘commerce.’’ And the impression 
sometimes prevailing that the facilities of the ICC Court of Arbitration 
are utilized only by international private business for its internal dis- 
putes * does not fit the facts, as may be seen from a glance at the experience 
so far acquired. 


(a) Agreement on recourse ta ICC erbitration 


There is naturally no way of finding out exactly how many contracts 
stipulate recourse to ICC arbitration, since there is no compulsion to 
register such arbitration clauses. Various inquiries by the Court of Ar- 
bitration have shown that large frms which are accustomed to signing 
hundreds of contracts every year. each containing the ICC arbitration 
clause, have actually availed themselves of the clause only once or twice 
over a period of more than ten years. Whether the same holds good for 
contracts with states and stete agencies or institutions is hard to say. It 
is known, however, that a number of such states and agencies or institu- 
tions, in their contracts with foreign enterprises, generally stipulate re- 
course to ICC arbitration in the event of any disputes. A few examples, 
set out below, show the range of contracts involving states which provide 
for ICC arbitration. 

It was laid down at the London Debts Conference that under certain 
conditions arbitrators should be appointed by the ICC to deal with any 
disputes and that the proce2zdings should take place in accordance with 
the rules of the ICC Court of Arbitration. This was done in the light 
of the experience gained during the years between the wars, when disputes 
were entrusted to the ICC on severél occasions during the operation of the 
Dawes Plan: for instance, between the governments of a Balkan state and 
a Central European country concerning the settlement of private debts; 
in a case concerning goods or services which should have been supplied by 
the German Government under an agreement with the public works de- 
partment of a Western European country; and in a series of contracts 
between two Central European states in connection with the provisions of 
the Versailles Treaty concerning certain ports." 

4 This attitude is also stated by the U.N. Secretary General, in his report, The Pro- 
motion of the International Flow of Private Capital 102-103 (E/3492) (1961), to the 
32nd session of ECOSOO, to be ons of the basie reasons why, in spite of she acceptance 
of ICC arbitration in many contracts between state authorities and private firms, the 
suggestions by certain institutions, whick are at present being studied, are inelined 
to favor the setting up of a new form cf arbitration for investment disputes rather 
than any extended use of the facilities clready available through the ICC. 


5In one of these eases, arising out of zhe Dawes Plan, a dispute came up in 1938, 
and the ICC was ealled upon to appoint fhe chairman of the arbitral tribunal. 
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The NATO Supply and Maintenance Agency also provides for the ICC’s 
intervention in certain contracts. The same is true of a considerable num- 
ber of contracts signed by the United Nations and its specialized agencies 
—for instance in the Congo—and also of contracts signed by the Inter- 
national Atomic Energy Agency and the International Finance Corpora- 
tion. Under these arbitration clauses the ICC Court of Arbitration or 
the President of the ICC is usually required merely to appoimt the arbi- 
trator or arbitrators, or the umpire; but in the event of a dispute the 
parties often agree in addition on the adoption of the ICC’s rules of 
procedure. | 

Many governments use the model contracts drawn up by the International 
Federation of Public Works and the International Federation of Consultant 
Engineers in commissioning work from private firms. These model con- 
tracts also provide for ICC arbitration in the event of a dispute. One 
example of their use is provided by the contracts connected with the Indus 
Valley Development Scheme. 

A few typical examples of such individual contracts between state 
authorities and foreign enterprises may also be given. The Nigerian Gov- 
ernment, for instance, has signed an investment contract containing an 
ICC arbitration clause with a Canadian oil company. The ICC’s rules 
‘are also to be found in a similar contract between the Pakistan Govern- 
ment and a French company. The state-controlled Electricité de France 
also includes the arbitration clause in its contracts with foreign firms; 
and it forms part of a contract concerning water supplies between the 
French Société Lorraine Escaut and a group of Belgian municipalities. 
It is further worth while mentioning that in negotiations with a Belgian 
firm, the United Arab Republic took the initiative of insisting on the 
inclusion of the ICC arbitration clause in the contract. Finally mention 
may be made of the contract between a German firm and the South Korean 
Ministry of Commerce and Industry, which likewise states that recourse 
must be had to ICC arbitration in the event of a dispute. 

If to this list, which is intended only to provide a few examples, are 
added the numerous contracts in which Eastern European states agree 
with Western European private business partners to apply the ICC clause," 
it will be clearly seen how much this special kind of international arbi- 
tration is already being accepted, even by states, as a means of deciding 
contract disputes. 


(b) Disputes of this type decided by ICC arbitration 


In 1922, for the first time—and since then in a whole series of cases— 
agreement on recourse to ICC arbitration in the event of a subsequent 
dispute, resulted in disputes between states and foreign private enterprises 
being actually submitted to the Court of Arbitration. In many of these 


8 The Yugoslav Federal Economie Chamber, for instance, systematically encourages 
firms to stipulate ICC arbitration, and these include the ICC clause in most of their 
foreign dealings. A whole series of such contracts has already given rise to arbitra- 
tion before the ICC Court. 
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cases, the Conciliation Committee of the ICC was able to bring about an 
amicable settlement between the parties in the preliminary proceedings. 
Orly a small proportion of the claims submitted thus came to a genuine 
arbitral decision. 

As an indication of the type of work. done by the ICC’s Court of Arbi- 
trétion, a few typical cases involving disputes between states and private 
en-erprises are given below. 

In December, 1922, the Court of Arbitration was called in by a private 
firm, which had delivered grain during the war from a Balkan state to 
another European country, to settle a claim against the government of that 
country. This was the firs; case in which the Court of Arbitration affirmed 
that it was competent to deal with disputes involving states. 

In the same month, another case was submitted to the Court of Arbitra- 
tion, involving a Europear private bank and a Ministry in a neighboring 
state; no settlement of this dispute was reached, however. 

As early as 1928, the Court of Arbitration was again called in to deal 
wiih two eases involving private banks on the one hand and state-controlled 
organizations—in both cases the state bank of a country in Southeast 
Europe—on the other. | 

In 1924, for the first time, a state submitted a claim to the ICC’s Court 
of Arbitration. The dispute involved a sales contract containing the ICC 
arbitration clause between a private merchant in Central Europe and a 
government department of the country in question. 

In the same year, a case was submitted concerning a dispute between 
the Navy of a Western European country and a firm in Asia Minor with 
regard to the fitting out of ships for the Navy in a Levantine port. 

The ICC’s Court of Arbitration has already had to deal with several 
cages concerning the sale or construction of ships. One of these concerned 
a sales contract between the Indonesian Merchant Navy and a French firm, 
ani another a contract between the Chilean Ministry of Finance and a 
shipyard in The Netherlands. 

A further case should te mentioned in this connection, since it shows 
how much scope the ICC procedure offers for ensuring that every dispute 
1s decided as far as possible by experts on the particular subject. In 
1930, the Court of Arbitration was called in under an arbitration clause 
in a contract between the Navy of an Eastern European state and a foreign 
shipyard concerning the delivery of torpedo boats. In this case the Chair- 
men of the ICC arbitral tribunal was an Admiral from the Navy of a 
neitral country. 

Contracts between state authorities and private firms concerning the 
de_ivery of weapons and other military equipment have on several occasions 
been submitted to the Court of Arbitration. In the first of these cases, 
as early as 1930, a Seandinavian firm and a foreign government were in 
disagreement over a substantial delivery of rifles. Since then the subjects 
dealt with have ranged from the reconditioning of jeeps to the sale of auto- 
metic weapons, and the governments involved have been those of the Near 
Eastern countries as well as Western Hurope. 
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Particular mention may be made of the arbitral award in a dispute be- 
tween a state-owned factory in an Eastern European country and a private 
United States company, since the award in favor of the state-owned com- 
pany was confirmed by the French courts. 

So as to give some idea of the range of subjects covered, and of states 
appearing as parties, the following disputes brought before the Court of 
Arbitration may be listed here: between a Cuban Government authority 
and a French firm concerning imports of cars; between a Czech firm and 
a nationalized French mine concerning supplies of pit-props; between the 
Greek Ministry of Health and a Danish firm involving laboratory equip- 
ment; between the state-owned Hyderabad Relief and Rehabilitation Trust 
and a Swiss bank concerning the financing of public works; between the 
Suez Canal Authority and a Dutch firm concerning public works; between 
a North African Ministry and a French firm concerning telephone equip- 
ment; and between the United Nations Relief and Works Agency for 
Palestine Refugees in the Near East and a Lebanese private firm concern- 
ing food supplies. | 

German private firms and German state-controlled or publie bodies have 
frequently been parties to similar ICC arbitration proceedings. Examples 
of this are disputes of the Federal Railways and the City of Frankfurt, 
in each case with Swedish manufacturers of prefabricated houses, and of 
a German. firm as the opponent of the state-controlled Banco Minero de 
Bolivia concerning the delivery and installation of factories. The Allied 
High Commission for Germany was also involved in proceedings in the [CC 
Court of Arbitration on one occasion shortly after the second World War, 
as the opponent of a Danish private firm under an arbitration clause in- 
cluded in a contract. 

Taking the disputes brought before the ICC’s- Court of Arbitration as 
a whole, the position may be summarized as follows: 

(1) States in Hurope, America, Africa and Asia have been parties to 

arbitral proceedings before the ICC’s Court. 

(2) States from both East and West (in the political sense) submit to 

i ICC arbitration in disputes with foreign private enterprises. 

(3) The ICC arbitration clause is to be found in contracts between 
states and private enterprises in every branch of international trade 
and foreign investment. 

(4) In about one quarter of the cases the state concerned was the 
claimant; in the rest it was the defendant. 

(5) There has only been one case of refusal by the state involved to 
accept the arbitral award. 


(c) Advantages of ICC arbitration 


In view of the fact that, as can be seen from the foregoing, ICC arbitra- 
tion is to a great extent accepted by states, experience can be said to show 
that the major obstacles to the use cf international arbitration in disputes 
between states and private enterprises may be overcome. These obstacles 
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were summed up in June, 1946, at the Conference on International Com- 
mercial Arbitration, in the introductory address of the Chairman of the 
Arbitration Commission for Foreign Trade of the U.S.S.R. Chamber of 
Commerce, Ramsaizev, as consisting o? two basic problems: (1) whether it 
was legally possible for public institutions and state-controlled bodies to 
submit to arbitration, and (2) how arkitration could be instituted in a 
practicable form.’ 

The problem of the legal validity of the arbitral agreement is not so 
acute nowadays as it used to be. Even im states where public bodies, in 
principle, are prohibited by law from submitting to arbitration, these pro- 
visions have often been held to have their validity only within the state, 
and submission to arbitration such as that of the ICC has been permitted 
on the ground ‘qu’il serait contraire aux intérêts de VEtat de défendre à 
ses représentants d'accepter un mode de règlement de ses différends con- 
forme aux usages du commerce international alors que son refus entraîne- 
rait souvent la rupture des pourparlers engagés’’ *—a surprisingly prag- 
matic interpretation of the law, but one in accordance with international 
business practice. 

The reason why so many states have by this time accepted ICC arbitra- 
tion as practicable lies no doubt partly in the remarkably confidential 
nature of the proceedings: thus even if the decision goes against the state, 
it 1s easier to avoid loss of prestige or a reaction from the public with its 
political repercussions. Furthermore, although the Court of Arbitration 
itself can exercise some influence, through its rules of procedure, in avoid- 
ing defects In the proceedings, the actual decision on the merits of the case 
is a matter for completely independent arbitrators, who do not form 
part of the Court of Arbitration and who have sufficient expert knowledge 
of the subject in question. The parties understandably have more con- 
fidence, in many cases, in these internationally recognized experts than in 
law courts, which inevitably have had only occasional opportunities of 
dealing with the type of business in question and thus have only a super- 
ficial knowledge of it. As evident in the above-mentioned example of an 
Admiral as arbitrator in a dispute about warships, this consideration also 
applies to states: arbitrators need not necessarily be private businessmen 
and professional lawyers, but may also be high-ranking civil servants or 
other leading experts. 

It is certainly of some importance, too, particularly for countries other 
than the industrialized nations of the West, that conciliators and arbitra- 


TICU Doe. 420/93. 

8‘, . . it would be contrary to the interests of the State to prohibit its representa- 
tives from aecepting a means of settling its cisputes in accordance with the customs 
of international trade, considering that its refusal would often entail the breaking off 
of negotiations.’’? The view of the Paris Court of Appeal, in a judgment given on 
April 10, 1957 (Revue de 1’Arbitrage, 1957, pp. 16 ff.) The decision concerns con- 
tracts between the French Government and foreign manufacturers of arms in the years 
1939-40. According to the ruling of the Conseil d’Etat, this departure from the law 
prohibiting submission to arbitration is possible only in exceptional eases. In this 
connection see also the Report of the Frenzh Committee on Arbitrazion, ibid, 34 ff. 
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tors are by no means drawn entirely from Europe but may be, and often 
are, experts from other parts of the world.® 

Finally, the fact that for over ten years the ICC has borne in mind the 
need for a practicable form of arbitration between states and private en- 
terprises, and has deliberately made its Court of Arbitration available to 
this type of dispute, has certainly not been without effect. The decision 
to do so was taken by the Vienna Congress of the ICC which, in a special 
resolution on this question, expressly stated the following: 


The International Chamber of Commerce is convinced of the ad- 
vantage of having recourse to arbitration for the settlement of the 
disputes that may arise out of these commercial dealings and notes 
with satisfaction that its Court of Arbitration, originally founded 
to settle international commercial disputes between private individ- 
uals, has repeatedly been called upon to deal with international com- 
mercial disputes between States and individuals. The International 
Chamber of Commerce recommends governments, governmental agen- 
cies and government-controlled corporations to insert in their con- 
tracts with private individuals and firms of another country an arbi- 
tration clause providing for the settlement of any disputes which 
might arise by recourse. to existing organizations of international 
commercial arbitration.” 


Experience shows that more and more states are prepared to comply 
with this latter recommendation. The extensive recognition by states 
of the New York and Geneva Conventions, and the experience gained 
in enforcing awards of the ICC Court of Arbitration, also seem to show 
that difficulties such as those experienced with the enforcement of the 
Lena Goldfields award have not in fact been recurring. In that case the 
Soviet Union did participate in the arbitral proceedings with its partner 
to the contract, a British firm, but did not comply with the award. 

This widespread and increasing recognition of international arbitration 
seems to indicate the growing conviction of states that it is right and 
proper for ‘them to honor their contracts with foreign private enterprises. 
Thus, the material outlined above can be regarded as providing further 
evidence for the thesis that the principle ‘“‘pacta sunt servanda’’ of inter- 


9 In the years 1961-1963 arbitrators, conciliators or parties from 37 countries took 
part in proceedings before the ICC Court of Arbitration. Countries from every con- 
tment were represented: Latin America (Argentina, Chile, Panama, ete.), Africa 
(Ethiopia, Liberia, Morocco, Senegal, South Afriea), Asia (India, Iran, Iraq, Israel, 
Japan, Lebanon, Pakistan, Syria, Thailand) and Australia. ICO Biennial Report 46. 

10 ICC Doc. 420/92. 

11 For further ICC resolutions on the encouragement of international arbitration and 
on co-operation in this field with other international organizations, see 15th Congress, 
Tokyo, 1955, ICC Brochure 186, p. 81; 18th Congress, Copenhagen, 1961, ICC Brochure 
217, p. 96; 19th Congress, Mexico City, 1963, ICC Brochure 230, p. 94. 

12 See Nussbaum, ‘*The Arbitration between the Lena Goldfields Ltd. and the Soviet 
Government,’’ 36 Cornell Law Q. 31 (1950), and letter of Manley O. Hudson to the 
New York Times, May 6, 1951, sec. 4, p. 8 E, col. 7. The text of the award appears 
in The Times (London), Sept. 3, 1930, p. 7, col. 1, and 86 Cornell Law Q. 42 (1950). 
See generally, Carabiber, Revue de l’Arbitrage, 1964, pp. 3 ff. 
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national law today applies not only to agreements between states, but also 
to contracts between states and private enterprises.” 
KARL-HEINZ BÖCKSTIÆGEL 
Düsseldorf 


A MATTER OF FACT 


An article in a recent issue of the JouRNAL which presented an Indian 
perspective on the India-China border dispute? demonstrated the weak- 
nesses as well as some strengths of the Indian position. My own views as 
to relative strengths and weaknesses of the positions of India and China 
in the border dispute at an earlier stage have been published elsewhere ? 
and I do not propose to repeat them here. However, a short summary of 
Professor Sharma’s mistakes of fact might be appreciated by the legal 
community. 


A. Eastern Sector 


It is incorrect to say that Tibet was ‘‘an independent state under the 
rule of the Dalai Lama before it becam2 a vassal of China.’’® The tem- 
poral power of the Dalai Lamas is normally considered to have begun as 
a donation from Kublai Khan, a Mongol Emperor of China, in the thir- 
teenth century.* There does not seem to exist any document or recorded 
statement that can properly be called a ‘‘declaration of independence in 
1912” issued by any Tibetan authority.” The first official assertion that 
one existed, so far as I have been able to discover, was in 950.6 There is 


18 See further in this respect: Bockstiegel, Die allgemeinen Grundsätze des Völker- 
rechts über Eigentumsentziehung 128 ff. (Berlin, 1936), and Nene Entwicklungen im 
Internationalen Enteignungsrecht 361 ff., Aussenwirtschaftsdienst des Betriebsberaters 
(1963). 

1 Surya P. Sharma, ‘‘The India-China Border Dispute: An Indian Perspective,’’? 59 
A.J.I.L, 16 (1965). 

2A. P. Rubin, ‘‘The Sino-Indian Border Disputes,’’ 9 Int. and Comp. Law Q. 96 
(1960). Professor Sharma’s criticism of this work in note 13 on p. 19 of his article 
is too grotesque to warrant comment. The interested reader may peruse the original 
to discern for himself the nature of Professor Sharma’s distortion. 

8 Sharma, loc. cit. 21, note 23. 

4°W. W. Rockhill, ‘The Dalai Lamas of Lhasa and their Relations with the Manchu 
Emperors of China, 1644-19038,’? 11 T’oung Peo 2 (1910); G. Sehulemann, Geschichte 
der Dalai Lamas 92 (Leipzig, 1958); H. E. Rzchardson, A Short History of Tibet 34 
(New York, 1962). The fullest scope of temporal authority protably exercised by 
the Dalai Lamas before 1912 was from the donation of authority and establishment of 
their title by Gusri Khan in 1642 until the conquest of Tibet by the Dzungarians in 
1717. At that point Gusri’s heirs and possibly the deposed Dalai Lama invited 
help from the Manchu-Chinese who restcred the Dalai Lama to partial authority and 
reorganized the Tibetan constitution in 1720. Richardson, op. cit. 29 et seg.; Schule- 
mann, op. ctt. 233-234, 292 et seg. The Marehu-Chinese remained more or less the 
dominant political authority in Tibet from that time until 1911. 

5 Sharma, loc. cit. 21, note 23. 

6 Letter from the Tibetan Government to the Secretary General of the United Nations 
dated Lhasa, Nov. 7, 1950. U.N. Doe. Note to Correspondents No. 233. See also 
U.N. Does. A/1549, A/1565 and A/1658. The -etter is reproduced also in Dalai Lama, 
My Land and My People, Appendix II (London, 1962). See p. 229. 
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ample evidence that whatever statamenits were issued. in 1912 (or at any 
other time until the 1940’s) fell far short of claiming ‘‘independence’’ of 
China.” 

Tibet for at least 100 years prior to 1914 did not have ‘‘freedom to make 
agreements with other peoples’’ or ‘‘freedom to conduct foreign relations.’ 8 
Although Tibet had some authority to speak internationally, there is no 
evidence that this authority in the field of foreign relations could properly 
be exercised independently of a Chinese delegation. While there are 
many international agreements in which both China and Tibet appear 
as parties on one side,® there is no reason to regard this system of dual 
signature to documents with effects only in the remote fringes of her 
Empire as negating the demonstrable necessity for a Chinese signature on 
the documents. With the exception of the 1856 Treaty with Nepal, none 
of the agreements cited was concluded without very clear Chinese partici- 
pation.2® In the case of the Nepal Treaty the facts as to actual Chinese 
participation are not clear. 

The assertion that in 1914 Tibet was a state ‘‘recognized as such by 
China itself’’?* is not supported in Professor Sharma’s article by any 
citation of authority. It is generally accepted that China did not recog- 
nize any degree of rightful independence in Tibet at or near that time. 

Tibet did not have ‘‘clear competence’’ to confirm the validity of the 
boundary between Tibet and India in 1914.14 The fact that the Notes 
appended to the Simla Convention referred to Tibet as part of Chinese 
territory > made the competence of Tibet far from clear and made the 
‘‘venuineness’’ of the expectations of the members of the Simla Confer- 
ence questionable with regard to the effects they hoped to claim as a result 
of the Simla transaction. Sir Henry McMahon, the British principal 
negotiator, has never before had naiveté imputed to him in connection with 
this negotiation.?® 


` 


7 It would be tedious in this place to analyze all reported statements of the Dalai 
Lama in 1912 to show that none car be fairly construed in context to deelare Tibetan 
independence of China, It may be noted that in 1914 the Lhasa Government of Tibet 
was prepared to agree publicly that Tibet formed ‘‘part of Chinese territory.’’ See 
the Schedule of Notes to the Simla Convention of 1914, par. 1, in C. U. Aitchison, 
A Collection of Treaties ..., Vol. XIV, at p. 38 (Calcutta, 1929). 

8 Sharma, loc. cit. 21~22. “Some are cited in ibid. 21, note 24. 

10 The Chinese rôle in negotiating the 1904 Anglo-Tibetan Agreement was very great 
indeed. See Parliamentary Papers (U.K.), Cd. 1920 (1904), Cd. 2054 (1904) and 
Cd. 2870 (1905), passim. Aside from the Nepal-Tibet Treaty of 1856, this is the only 
agreement cited by Professor Sharma which does not actually have a Chinese signature 
on it. It was, in fact, signed in tke absence of the Dalai Lama but in the presence 
of the Chinese Viceroy of Tibet in Lhasa and with enthusiastic Chinese approval. 

11 Schulemann, op. cit. 355. 12 Sharma, loc. cit. 22. 

13 Cf. Aide-Memoire of the British Embassy to the U. S. Department of State dated 
April 19, 1943, reprinted in U. S. Dept. of State, Foreign Relations of the United 
States, 1948, Chine, p. 626 at p. 627 (Washington, 1957); C. P. Fitzgerald, The Birth 
of Communist China 245 (Baltimore, Pelican, 1964). 

14 Sharma, loc, cit. 238. 15 See note 7 above. 

16 Quite the contrary. See Alistair Lamb, The China-India Border 145 (London, 
1964, hereinafter cited as Lamb). Dr. Lamb’s excellent summary of historical fact 
relating to the border is fully annotated. 
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Chinese official ratification of the Simla drazt of April 27, 1914, was 
regarded by all participants at the Conference as essential to the con- 
clusion of the attempted settlement, even though the Chinese negotiator 
had initialed it. After the refusal of Peking to authorize the conclusion 
of the Agreement on the basis of the draft of April 27, the British and 
Tibetans proceeded to alter that draft. The final draft of July 3, 1914, 
was never initialed by any Chinese, officially or unofficially. Yet even 
this draft contained the clauses indicating British reluctance to recognize 
Tibetan territorial independence of China, and thus Tibetan failure to 
insist upon such recognition? In tkese circumstances it is difficult to 
understand how the phrases ‘‘genuine expectations,” 18 ‘“‘factual accept- 
ance,” 19 ‘‘eommitment,’’*° and ‘‘mutual expectations’’ ** can be used to 
describe the results of the Simla Conference in any meaningful way. 

It is not true that ‘‘at no time was sovereignty of the northern terri- 
tory [of Assam] to the crest of the Himalayas ... acquired by either the 
Tibetans or Chinese.’’** Parts of the Eastern Sector were under Tibetan 
control at the time of the first British investigations into the area.” The 
tale of the drawing of the MeMahon Line, and its deviations from ethnic, 
traditional, and even watershed lines has been concisely told elsewhere.** 
These deviations appear to concern specific sections of the Eastern Sector, 
and thus general allegations as to the validity of the Indian position in 
some areas cannot properly be taken to support the Indian position 
throughout the area.?® 

It is not true, as asserted by Professor Sharma, that China has ‘‘ac- 
quiesced in the McMahon Line for ovez 45 years.” ?° On the contrary, it 
appears likely that the British authorities in India were not aware of 
repeated Tibetan assertions of right in the area on the Indian side of the 
McMahon Line.” 

Of maps incorporating the McMahon Line the only one cited which was 
issued by the Chinese Government was the Postel Map of India of 1917.78 
It has been pointed out elsewhere,?® that this map was based upon non- 
Chinese sources and was issued by a government department not concerned 
with boundaries in that area. More importantly, however, the Chinese 
have been able to cite as much, if not more, in the way of official maps 
issued by the Government of India to support the other side of the case 
in this Sector.*° 


17 Ibid. 51-52, 144-145. 18 Sharma, loe. cit. 22. 
19 Ibid. 20 [bid. 23. 
21 Ibid. 45. 22 Ibid. 31. 


28 The very complex pattern of Tibetan-Chinese assertion of authority, quite possibly 
amounting to assertions of sovereignty in this area, are admirably laid out in Lamb, 


pp. 115 et seg. 24 Ibid. 142 et seq., 148 et seq. 
25 As is sought to be done in Sharma, loc. eit. 32. 
26 Ibid. 37. 27 Lamb 153 et seq. 
28 Sharma, loc. cit. 38. 28 Lamb 46, 


80 Report of the Officials of the Governments of India and the People’s Republie of 
China on the Boundary Question, New Dethi, 1961 (hereinafter cited as Report), PP. 
CR 210, eitation no. 45, and CR 211, citation no. 56. 
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B. Central Sector 


Very little argument concerning the Central Sector is presented in 
Professor Sharma’s work. The disputed areas, excepting the potential 
disputes over actual sovereignty in the defined areas of Bhutan and Sikkim, 
are small and economically and strategically of minor importance to both 
sides. It should be pointed out, however, that China at no time “‘clearly 
regarded the passes under Ciscussion as border passes’’ in the treaty dis- 
cussions of 1954.52 The treaty itself °? does not refer to the six passes in 
question as ‘‘border’’ passes, but says only that ‘‘Traders and pilgrims 
of both countries may travel by the following passes ...’’** There is 
no question that the passes mentioned define known routes. It would thus 
appear that the Chinese acceptance of this ambiguous language in place 
of their proposal for language making it plain that the passes were in 
Chinese territory was, although a concession from the Chinese point of 
view, hardly an acceptance of the Indian version of the border in this 
area.** There was, therefore, no ‘‘actual shared expectation’’ as to a 
border definition * arising out of this transaction, since the Indian ‘‘ex- 
pectation,’’ however ‘‘actual,’’ was certainly not ‘‘shared’’ by the Chinese, 
whose views had in fact been clearly presented. 


C. Western Sector 


Neither the 1684 Treaty nor the 1842 Treaty defines the portion of the 
bulk of the area in this Sector which is under dispute.** There is no “‘de- 
marcation’* defining the portion of the area in this Sector whick. is under 
dispute.*? The deficiencies of the treaties ?8 are borne out by the fact that 
the 11 British attempts to define the ‘‘customary’’ border between 1815 
and 1900 resulted in 11 different definitions invoiving at least 3 major 
basic patterns.*® 

The control and authority of India in the form of 2ffective administration 
and jurisdiction have never prevailed ‘‘all through the Ladakh Sector’’ 


31 Sharma, toc. cit. 25-26. 

82 Government of India, Notes, Memoranda and Letters Exchanged and Agreements 
signed between the Governments of India and China, 1954~1959, New Delhi, 1959 (Vol. 
III in this indispensable series will be cited below as White Paper III), p. 98. 

38 Art. IV. 

84 A fair statement of the negotiation on this point is in Report 85. The conclusion 
drawn in that place from the transaction described seems insupportable. See Chinese 
Ministry of Foreign Affairs to Indian Embassy at Peking, Note dated Dee. 26, 1959, 
in White Paper ITI, p. 60 at p. 63. 

85 Sharma, loc. cit. 25. 36 Ibid. 27. 

37 Ibid. 29. 38 They are pointed out in Lamb 49-50. 

49 Fraser in 1815 (relying mainly on the memory of a single Indian informant rather 
than his own information); Moorecroft in 1820-1822; Boundary Commissions in 1846 
and 1847 (both of which included Cunningham; see Sharma, loc. cit. 34); W. EH. 
Johnson in 1864-1865; The Kashmir Survey in 1868; R. B. Shaw in 1870; Dr. Hender- 
son in 1870; Trelawney Saunders in 1873; Douglas Forsyth in 1873-1874; George 
Macartney in 1898-1899; and John Ardagh in 1899. These various attempts at defini- 
tion, and their discrepancies, anc the reasons for the discrepancies, are summarized in 
Lamb 59-87, 100-108, 
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to the exclusion of effective Chinese administration and jurisdiction.* 
As noted above, the British conception of the extent of their dominion in 
the Ladakh area was constantly changing during the 19th century and, 
in this almost totally unpopulated region, there appears never to have 
been either occasion or accident resulting in actual Indian assertions of 
right significantly more substantial than Chinese assertions before the 
construction of the Chinese motor road through Aksai Chin. 

The Chinese claim in Aksai Chin does not rest upon tke fact that a 
Chinese road, built in 1956-1957, was not discovered by India until ‘‘some 
months’’ later or upon any prescriptive right to the road itself as an 
easement.‘ It purports tc rest insteac upon the same basis as the Indian 
claim: long undisturbed exercise of administration and jurisdiction. The 
earliest known recent practical use of the area by the Chinese was in their 
invasion of Tibet in 1950, not in the construction of their road.*? The 
Government of India did not discover the road until about a year after its 
completion—certainly more than two years from the tim2 work on it 
began.‘ 


D. Conclusion 


The foregoing analysis does not support any part of the Chinese claim 
or deny the ultimate validity of any particular part of the Indian claim. 
It does, however, indicate the extent to which the Indian p2rspective has 
been achieved in disregard of the facts. Although this short comment is 
directed to an Indian exegesis, it is only fair to note that the Chinese 
position, exaggerated apparently to allow for the give-and-take of nego- 
tiation the Chinese attempted to begin in New Delhi in April of 1960, is also 
based in part upon misapprehensions of fact. 

ALFRED P. RUBIN 


POLAND'S WESTERN BORDER AND TRANSFER OF GERMAN POPULATION 


1. A reader of von Braun’s note in the July, 1964, issue of the 
JOURNAL * could get the impression that the removal of the German popu- 
lation from Poland during the years 1945-1946 constituted a unilateral 
illegal act of the Polish Government, approved solely by the Soviet Govern- 
ment. As a matter of fact, however, this removal took place—as is com- 
monly known-~as a result of a decision agreed upon at the Potsdam 
Conference (Chapter XIII of the Communiqué)? by the heads of the 
governments of the United States, Great Britain and the Soviet Union, 
later joined by the French Governmert.® In carrying out the above de- 
cision the Allied Control Council, composed of representatives of the four 


40 Sharma, loc cit. 34, 36. 41 Ibid. 35. 

42 Chinese Ministry of Foreign Affairs to Indian Embassy at Peking, Note dated 
Dec. 26, 1959, in White Paper III, p. 60 et p. 67. 

43 Chou En-Lai to Jawaharlal Nehru, Letter dated Dec. 17, 1959, ibid., p. 52 at p. 54. 

1‘*Germany’s Eastern Border and Mass Expulsions,’’ 58 AJ.LL. 747 (1964). 

239 AJ.LL. Supp 256 (1945). 3 Aug. 7, 1945. 
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Great Powers, which, under the Berlin Declaration of June 5, 1945, had 
assumed supreme authority with respect to Germany, confirmed on No- 
vember 20, 1945, a plan of transfer of the German population to the re- 
spective zones of occupation. Thus, the transfer of Germans did not 
constitute a unilateral act of Poland but was the common action of the 
Great Powers and Poland. 

2. Von Braun thinks that every compulsory transfer of population 
(which he calls expulsion) is a violation of international law if thereby 
‘‘numerous rights of men are viclated, in particular those concerning the 
personality and dignity of man.’’ It should be remembered that transfer 
of populations was not invented at the Potsdam Conference. There are 
more than twenty international agreements on transfers of populations 
concluded by states in the thirty years before Potsdam. Among them is 
the famous Greco-Turkish agreement which was the basis for the transfer 
of about two million people. During the years 1939-1941 Germany also 
concluded several agreements of this kind with Italy, Rumania, the Baltic 
states and the Soviet Union, as a result of which more than half a million 
Germans were transferred from their respective countries. This considera- 
tion concerns the transfer of population in conformity with international 
agreements as different frorn the unilateral expulsion executed by the Ger- 
man Government during World War II in the occupied Polish territories 
in violation of the Hague Convention of 1907 and which was condemned 
in the Nuremberg Judgment. Already in the first period of the war the 
occupation authorities expelled about 1.5 million Poles and Jews from the 
areas included in the Reich. Soon afterwards the process of expulsion 
degenerated into sending millions of Polish citizens directly to the crema- 
tory ovens in carrying out the ‘‘Endloeswng’’ (the final solution). Speak- 
ing about the transfer of German populations undertaken in consequence 
of a war provoked by Germany herself, von Braun says: ‘‘There is no need 
to go into particulars about the millions of casualties suffered during the 
expulsion. These were primarily children, women and aged persons.’’ 
At the same time he seems to forget the incomparably more tragic fate of 
the six million Polish civilians murdered by the occupation authorities on 
the command of the German Government. 

3. Von Braun affirms that the Potsdam Agreement envisaged the 
transfer of Germans from Poland only in her prewar frontiers, not from 
the areas east of the Oder and Neisse. This is not true. It should be 
enough to remember the declarations of two of the main authors of the 
Crimea Protocol, President Roosevelt + and Winston Churchill,’ to be able 


4In March, 1943, the United States agreed for the first time to the transfer of 
German population from the areas to be lost by Germany: The President said he thought 
we should make some arrangements to move the Prussians out of Hast Prussia, the same 
way the Greeks were moved out of Turkey ... while this is a harsh proceedure, it is 
the only way to maintain peace’? R. E. Sherwood, Roosevelt and Hopkins 710 (New 
York, 1948). 

5 Churchill, in one of his speeches in the House of Commons, declared: ‘‘The trans- 
ference of several million of people would have to be effected from the East to the 
West or North as well as the expulsion of the Germans because that is what is proposed: 
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to state that these statesmen diraczly connected the transfer to Poland of 
former German territory with the -emoval therefrom of the German popu- 
lation. When the Allied Control ouncil began the execution of Chapter 
XITI of the Potsdam Communigté, it confirmed at its 12th meeting on 
November 20, 1945, the decision to transfer from Poland a German popula- 
tion numbering 3.5 million people; this number several times exceeded the 
number of Germans inhabiting Poland within her prewar borders. 

4. The acquisition by Poland end the Soviet Union of some former 
German areas is—according to von Braun—illegal because of the pro- 
hibition of annexation that exists in international law. ‘‘It resulted,” 
he states, ‘‘from the prohibition ef war: recognition of territorial gains 
should be denied to states resort-zng to illegal violent measures.” Von 
Braun seems to forget that international law prohibits only an aggressive 
war but has always considered as _egal any defensive war; he also forgets 
that neither Poland nor the Sovizt Union started an aggression against 
Germany, but that they both were the victims of her armed invasion. 
His reference to the Kellogg Pact of 1928 or to the Stimson Doctrine of 
1982 as documents directed agains; an aggressive war but nct a defensive 
one, is not quite comprehensible. Under the Kellogg Pact any annexation 
resulting from a war incompatible with the Pact is illegal. <A state guilty 
of violation of the Pact ‘‘should Fe denied the benefits furnished by this 
Treaty” (the Preamble), and tkerefore Germany cannot refer to the 
Kellogg Pact as regards any state invaded by her. 

The Stimson Doctrine was directed against the Japanese aggression in 
the Far Hast and announced the mon-recognition of annexations resulting 
from prohibited wars. Self-defense was not included. The Secretary of 
State of the United States, H. L. Stimson, in his speech on August 8, 
1932, before the Council ot Foreizn Relations in New York, stated that 
from that time on, the fruit of its victory should be denied to the aggressor. 

Placing an aggressor state and :ts victim on the same level in the field 
of guarantee of territorial inviolability would mean impunity for the ag- 
gressor and its escape from legal responsibility. The United States, one 
of the main Powers of the anti-Narzi coalition, never called for a guarantee 
of territorial integrity of the aggressor states either during the second 
World War or immediately after its termination. 

At the Cairo ê and Crimea 7 Conzerences common decisions were reached 
concerning substantial territorial zhanges to the disadvantage of Japan; 
these found their expression in fhe Peace Treaty of 1951. The Peace 
Treaties concluded with the German allies in Europe contain several 
provisions concerning the loss of some territories.2 In the Protocol of the 
Crimea Conference signed by Roosevelt, Churchill and Stalin, it was settled - 
that Poland should receive substartial accessions of territory in the North 


the total expulsion of the Germans—ircm the area to be acquired by Poland in the 
West and the North.’’ Parliamentary Debates, House of Commons, Vol. 406, No. 1, 
col. 1484. 

638 AJ.LL. Supp. 8-9 (1944). 739 AJ... Supp. 103 (1945), 

8 J.¢., Peace Treaty with Italy, 42 A.J.I.L. Supp. 48-54, 58 (1948). 
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and West.® This was intended to separate the areas hitherto belonging to 
Germany, the aggressor state, and to transfer them to her victim, Poland, 
thus ensuring that Germany never again will threaten her neighbors and 
disturb the peace of the world—as stated in the Protocols of the Crimea and 
Potsdam Conferences.?° i 
It is advisable to repeat that Poland, not willfully and unilaterally but 
on the basis of a decision agreed upon by the four Great.Powers which at 
that time exercised supreme authority with respect to Germany, took over 
and extended her sovereign authority over the territories east of the Oder 
and Neisse. 
LUDWIK ‘GELBERG 
Professor of International Law, Polish Academy of Sciences 


A SIGNIFICANT DOCKET FOR THE INTERNATIONAL JOINT COMMISSION 


The usefulness and importance of the International Joint Commission 
in facilitating Canadian-United States relations has recently been re- 
affirmed by the reference to the Commission of the problem regarding the 
low water levels of the Great Lakes. Brought into being by the 1909 
Boundary Waters Treaty,’ the Commission has considered a total of eighty- 
two dockets in its half-century of service. Its present mandate to under- 
take a study of the water levels of the Great Lakes and to make appropriate 
recommendations on the measures required for their control is perhaps 
one of the most important and significant references ever made to the Com- 
mission and one which pcssesses potentially far-reaching consequences.” 
The problem of declining water levels reached a crisis in the summer of 
1964, when the water levels of Lakes Michigan, Huron, and Erie were the 
lowest in one hundred years. 

The low levels have had a detrimental economic impact on the Great 
Lakes region affecting the generating capacity for hydroelectric power, 
domestic consumption, shipping, and wildlife and recreational facilities.® 
The present water shortage, which cannot be attributed exclusively to 
diminished rainfall, is only one half of the problem. Thirteen years ago 
on the Lakes, especially Lake Ontario, there occurred flooding and exces- 
sively high water levels that resulted in extensive property damage. The 
basic problem is therefore to control and stabilize the water levels and 
prevent extreme and harmful fluctuations. 

On October 7, 1964, the two governments, in separate but similar letters 
to the Commission, asked it to study the factors that affect the fluctuations 
of the water levels of the Great Lakes and to determine whether remedial 


939 A.J.LL. Supp. 107 (1945). 10 Ibid. 104, 248. 

136 Stat. 2448; 4 A.J.I.L. Supp. 239 (1910). 

2Letter of Assistant Secretary of State (Tyler) to the Titarnational Joint Com- 
mission, Oct. 7, 1964; and Commission press release, Oct. 9, 1964. 

8 New York Times, July 27, 1964, pp. 1, 12. See also Ganada; Department of North- 
ern Affairs and National Resources, Water Resources Branch, Great Lakes Water 
Levels (Ottawa: Queen’s Printer, 1964). i 
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action is practicable and in the public interest of both governments. This 
. is a broad reference to the Commission and the first instance in which it 
has had occasion to consider the Lakes as an integral unit. Since the 
Commission has previously establisned boards of control for Lakes Superior 
and Ontario, its current investigetion will be directed toward the feasi- 
bility and desirability of control machinery for Lakes Michigan, Huron, 
and Erie. 

It should be noted that this is the first Commission docket to encompass 
Lake Michigan. Although that Lake is not legally a boundary water under 
the terms of the 1909 treaty, since it is Iccated wholly within the United 
States, and therefore not within «he Commission’s adjudicatory jurisdic- 
tion,* it is an integral part of th2 Great Lakes system and no adequate 
study of the Lakes can be complete without reference to it. In fact, 
Lakes Michigan and Huron are at the same elevation above sea level and 
are considered as one body of water. To inelude Lake Michigan within 
the scope of the Commission’s reference is certainly within the spirit if not 
the letter of Article IX of the Boindary Waters T'reaty.® x 

It is perhaps of even greater inzerest axd significance that the Commis- 
` sion in making its study and report will for the first time be directly con- 
cerned with the diversion of water from Lake Michigan at Chicago. The 
Chicago water diversion, which averages approximately 3,100 cubic feet 
per second, has‘been a matter of national and international discussion and 
controversy since the 1920’s. It should be noted that the term ‘‘ Chicago 
water diversion’’ is one that gives the City of Chicago unwarranted 
credit. That City is not merely diverting water from Lake Michigan— 
itis withdrawing water. The water diverted from the Lake is not returned 
to the Great Lakes system, but is channeled into the Mississippi River drain- 
age basin. Accordingly there is a net loss of water from Lake Michigan and 
the Great Lakes system.® | 

The diversion (so-called) is a ecmplex technical and legal problem that 
has been a persistent irritant in Canadian-United States relations. This 
irritation is especially evident when the City of Chicago and the State of 
Illinois make their periodic requests to Congress for permission to increase 
the allotted diversion from the Lake, The Canadian Government objects 
to any additional diversion on th2 ground that it would be contrary to 
the implications and spirit of sevaral treaties between the two countries 
and that such a diversion unilaterally decided upon would be detrimental 


4See the Preliminary Article and Art. IIT of tae Boundary Waters Treaty. 

5 That article provides that either government may refer ‘‘any other questions or 
matters of difference arising between then involving the rights, obligations, or interests 
of either in relation to the other or to the inhabitants of the other, along the common 
frontier between the United States anc the Dominion of Canada... to the Inter- 
national Joint Commission for examination ani report... .?? 

6 See the testimony of a representative of the Army Corps of Engineers that the net 
loss on Lake Michigan amourts to £5, inches. U. S. Senate, Subcommittee on 
Merchant Marine and Fisheries of the Committes on Commerce, Hearings, Heonomie 
Impact of Low Water Levels in the Great Lakes, 88ta Cong., 2d Sess., 1964, pp. 
13-20, 26, 
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to Canadian interests.” While not admitting the legal validity of the 
Canadian position, the State Department has opposed Congressional action 
to increase the diversion on the ground that a unilateral decision to increase 
the Chicago diversion would exacerbate Canadian-United States relations 
and would violate the spirit of good neighborliness.2 While there may be 
grounds for asserting that the United States has a right under international 
law to determine unilaterally the extent of the Chicago diversion, the 
State Department has apparently preferred to base its objections to any 
increased diversion on political rather than legal considerations.® To 
date the réquests for additional diversions have been unsuccessful. 

In the past both governments have been reluctant to refer the matter of 
the Chicago diversion to the Commission for investigation and recommenda- 
tion. This reluctance may perhaps be attributed to the complexity of the 
legal questions (which are not particularly suited for the technically 
oriented Commission), to the realization that the diversion at Chicago is 
part of a larger problem and cannot be considered as an isolated matter, 
and to the unwillingness of either government to risk the possibility of 
a Commission recommendation detrimental to its interests and freedom of 
action. The present crisis on the Lakes and the public pressure for a 
solution have apparently caused each government to re-evaluate its po- 
sition. The broad scope of the present reference would appear to give 
the Commission the necessary authority to consider the Chicago diversion 
as part of the larger problem of maintaining adequate and stable water 
levels for the Lakes as a whole. 

The reference also appears to permit the Commission to consider the 

7 Letter of the Canadian Ambassador to the Acting Secretary of State, April 9, 
1959; and letter of the Canadian Ambassador to the Secretary of State, Nev. 2, 1951. 

8 Letter from the Assistant Secretary of State (Macomber) to the Chairman of the 
Senate Committee on Foreign Relations, Feb. 15, 1960. 

9 The United States legal position would be predicated in part on the provisions of 
Art. II of the Boundary Waters Treaty which provides: 

‘*Hach of the High Contracting Parties reserves to itself or to the several State 
Governments on the one side and the Dominion or Provincial Governments on the other 
as the case may be, subject to any treaty provisions now existing with respect thereto, 
the exclusive jurisdiction and control over the use and diversion, whether temporary 
or permanent, of all waters on its own side of the line which in their natural channels 
would flow across the boundary or into boundary waters; but it is agreed that any 
interference with or diversion from their natural channel of such waters on either side 
of the boundary, resulting in any injury on the other side of the boundary, shall give 
rise to the same rights and entitle the injured parties to the same legal remedies 
as if such injury took place in the country where such diversion or interference occurs; 
but this provision shall not apply to cases already existing or to cases expressly covered 
by special agreement between the parties hereto. 

‘It is understood, however, thet neither of the High Contracting Parties intends by 
the foregoing provision to surrender any right, which it may have, to object to any 
interference with or diversions of waters on the other side of the boundary the effect 
of which would be productive of materisl injury to the navigation interests on its own 
side of the boundary.’’ 

For a brief history of the Boundary Waters Treaty and a discussion of the rules 
of international law regarding diversions, see U. S. Senate, Legal Aspects of the Use 
of Systems of International Waters, 85th Cong., 2d Sess., 1958, Doe. 118. 
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possibility and practicability of additional diversions from other watersheds 
into the Great Lakes as a means. of increasing the water levels. At the 
present time 5,000 cubic feet pex second of water are diverted into Lake 
Superior from the Long Lac and Ogoki Fivers to compensate for an equal 
diversion by Canada at. Niagara. Since zhere are no United States rivers 
that can be diverted into the Great Lakes, there is considerable interest 
in obtaining additional Canadian Jiversions.!® This interest has been forti- 
fied by recent indications from the Cenadian Government cf an apparent 
willingness to consider the economic and technical feasibilty and practicabil- 
ity of an additional diversion into the Lakes. A thorough investigation 
by the binational Commission of the ezonomic and technical problems will 
be useful to both governments. 

Any report of conclusions by the Commission regarding the Chicago 
diversion or additional Canadian diversions into the Great Lakes will, of 
course, be recommendations to tie governments and not legally binding 
decisions. One can anticipate, hcwever, that the Commission’s report will 
carry considerable weight with both governments. 

The Commission has established the International Great Lakes Level 
Board to act as its principal adviser and to organize through the ap- 
propriate agencies of the respeetive governments the specifie technical 
studies and investigations. It has also conducted informal meetings in 
major cities on both sides of the boundary to provide governmental 
agencies and private groups with the opportunity to make known their 
views. It will be several-years before the Commission completes its in- 
vestigation and makes its report tc the governments. 

It is hoped that in the interim before the Commission makes its report 
both the Department of State anc the Department of External Affairs will 
give thoughtful consideration to the possibility of revising or replacing 
some provisions of the Boundarr Waters Treaty. A clarification of the 
meaning and intent of Article II is imperative. Moreover, the nature 
and extent of diversions into and out of the Great Lakes need to be estab- 
lished on a more firm and comprzhensive legal basis than is presently the 
ease. Agreement on the limits 3f any diversion should be an essential 
part of a new arrangement. Prcvisions limiting the Chicago diversion to 
the amounts prescribed by the Supreme Court in 1930 in Wisconsin v. 
Illinois and regulating any futcre diversions were included in the un- 
perfected St. Lawrence Seaway Treaty cf 1932.7? General principles re- 
garding diversions were also inccrporated into a draft treaty proposed in 
1938 but not brought to fruition. The study and report of the Commission 
should provide the technical irformation essential for new and more 
comprehensive legal arrangements. 


10 See, for example, the letter from Senator Philip Hart to the Secretary of State, 
April 19, 1964; the letter from the then Chairman of the United States Section of the 
International Joint Commission (Teno Roncalio) to the President, April 28, 1964; and 
the comments of the Canadian Ministe> of Transport (J. W. Pickersgill) in ths doeu- 
ment cited in note 6 above, pp. 4-9. 

11 See note 9 above. 12 Art. VIII. 
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Whatever the consequences of the current investization, the govern- 
ments’ reliance upon the Commission is a tribute to its service and a testa- 
ment to the usefulness of intergovernmental commissions as machinery for 
the joint approach to common technical problems.** 

Don C. PIPER 
University of Maryland 


LAW OF THE SEA INSTITUTE 


A Law of the Sea Institute has been formed under the auspices of the 
Naragansett Marine Laboratory of the University of Rhode Island, Kings- 
ton, Rhode Island, for the purpose of bringing together and disseminating 
data on various aspects of political control of the sea areas of the world. 
The Institute plans to conduct an annual week-long summer conference, 
beginning June 26, 1966, on the law of the sea, to whick scientific and legal 
experts will be invited, along with students and others interested in this 
subject. By this means the Institute hopes to (1) bring together informa- 
tion on the law of the sea; (2) provide for exchange of ideas and informa- 
tion; (3) assist in the education of students and the public on law of the 
sea matters; and (4) provide a medium for publication of papers and 
symposia associated with the conference by issuing an annual Proceedings. 

The Law of the Sea Institute will provide a forura for the consideration 
of many unsolved problems of control, both in offshore waters and on the 
high seas, such as the breadth of the territorial sea, historie fishing rights, 
control of minerals on the ccean floor, and similar topics. Although the 
political and legal decisions concerning these questions lie solely within the 
purview of the Federal Government, the Institute believes that a privately 
sponsored Law of the Sea Institute can contribute to the peaceful solution 
. of some of the pressing problems of national rights in the sea by bringing 
together individuals and groups of diverse interests ana points of view and 
by making information available to professionals and non-professionals 
in this country and abroad. 

- E. H. F. 


THE SECOND INTERNATIONAL CONFERENCE OF BUSINESSMEN AND LAWYERS ON 
CERTAIN LEGAL QUESTIONS RELATING TO YUGOSLAV FOREIGN TRADE 

The First International Conference of Businessmen and Lawyers on 
certain legal questions relating to Yugoslav foreign trade was held in 
Zagreb during the Zagreb International Autumn Fair in September, 1964. 
The Conference was organized by the Institute of Comparative Law of 
Belgrade, the Chamber of Trade of SR Croatia and the Zagreb Fair. 

The purpose of this legal and commercial event was to promote the 
quality of trade arrangements by Yugoslav foreign-trade enterprises, to 
acquaint foreign businessmen and lawyers with Yugoslav law and to ac- 
quaint businessmen and lawyers with foreign legal provisions pertaining 


18 See Don C. Piper, ‘‘The Role of Intergovernmental Machinery in Canadian-Ameri- 
ean Relations,’’ 62 South Atlantic Quarterly 551-574 (1963). 


598 THE AMERICAN JOURMAL OF INTERNATIONAL LAW [Vol. 59 


to certain questions of international economie law, particularly of those 
countries with which Yugoslavia maintains extensive economic relations. ` 

According to the judgment of several eminent European lawyers who 
participated in the work of the Conference, this event achieved great 
“ success and gained wide reeognition. 

In view of the success and results of last year’s conference, its organ- 
izers decided to hold again, during the Zagreb International Autumn 
Fair, a similar conference dedicated to economic and legal questions of 
interest for Yugoslav foreign trace. 

The Second International Conference of Businessmen and Lawyers will 
be held on September 16th, 17th and 18th. The first part of the conference, 
designated ‘‘International Symposium of Businessmen and Lawyers 
on Certain Legal Questions Relazing to Yugoslav Foreign Trade,’’ will 
deal with the subject of ‘‘Business and Technological Cooperation.’’ The 
legal and economie aspects of this topic will be discussed in the following 
reports: (1) Business and Technological Co-operation and its Necessity 
for Yugoslavia; (2) Economice Justification of Business and Technological 
Co-operation; (8) International Business and Technological Co-operation ; 
(4) Business and Technological Co-operation between Individual Firms; 
(5) Business and Technological Co-operation Based on Agreements be- 
tween States. 

The second part of the conference, under the title of ‘‘International Con- 
ference of Lawyers,’’ will consider three subjects. The first, ‘‘The Partici- 
pation of Third Persons in Establ.shing the Quality of Goods,’’ will treat 
the legal questions pertaining to the participatian of third persons in es- 
tablishing the quality of goods which are the subject of a foreign-trade 
arrangement. The second subject, ‘‘Representation in International 
Trade,’’ will treat the question of representation of foreign trading or- 
ganizations and associations in Yugoslavia and the representation of 
Yugoslav trading organizations «broad. The third subject, ‘‘Contract- 
Making in Tourist Trade,’’ will deal with the legal provisions and prac- 
tices regulating the relations between tourist agencies when offering 
tourist services. 

A number of prominent Yugoslav theorists and practitioners as well as 
lawyers and economists from several foreign countries will take part as 
speakers at the Conference and Symposium. Simultaneous interpretation 
supplied at the Conference will make it possible to follow the reports and 


discussions of all participants. 


ANNUAL MEETING OF THE PHILIPPINE SOCIETY OF INTERNATIONAL LAW 


On January 23, 1965, the Philipdine Society of International Law 2 held 
its annual meeting jointly with tke Philippine Commission of Jurists,? a 
* This announcement has been supplieé through the courtesy of Mr. Harry C. Sehaub 
of the Philadelphia Bar, who forwarded it at the request of Dr. Branko Marsié of 


Zagreb. 
1 Established in 1961. See note in 55 A.J.LL. 973 (1961). 


2 Established in 1962, 
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section of the International Commission of Jurists, in the Ateneo de Manila 
Auditorium. The general theme of the meeting was ‘‘Contemporary In- 
ternational Law Problems in Southeast Asia.” Dean Vicente Abad Santos 
of the University of the Philippines College of Law, Vice President of the 
Society, delivered the opening remarks. There followed a discussion of ' 
“The Rule of Law in Unconventional Warfare.’’ Judge Guillermo Ñ. 
Santos of the Court of First Instance, Manila, was the principal speaker 
on the subject, upon which comments were made by Lt. Col. Samuel E. 
Birdsong, Jr., Director of International Affeirs, 18th U. S. Air Force; 
Mr. J. D. McCredie, First Secretary of the Australian Embassy; and Dr. 
Enrique Syquia of the Faculty of Civil Law, University of Santo Tomas. 

A second session was devoted to ‘‘The SEATO as an Instrument of 
Regional Peace and Collective Security.’’ Professor Emerenciana T. 
Arecellana presided. Dr. Rafaelita H. Soriano, Assistant Secretary on 
United Nations Affairs of the Philippine Department of Foreign Affairs, 
delivered the principal address. Commentators were Mr. Takeo Iguchi, 
Second Secretary of the Japanese Embassy; Dean Edgardo Paras; and 
Mr. Richard E. Usher, Counselor for Political Affairs of the United States 
Embassy. 

The closing plenary session was addressed by Mr. Justice Roberto Con- 
eepcion, President of the Society, and Mr. Chief Justice Cesar Bengzon, 
President of the Philippine Commission of Jurists. The annual meeting 
closed with a dinner at which the Secretary of Foreign Affairs of the 
Philippines was guest speaker. 

Dean Abad Santos was Chairman of the Committee on Annual Meeting 
of the Philippine Society, which was held with the support of the Asia 
Foundation and the assistance and co-operation of the College of Law 
of the University of the Philippines and the Ateneo de Manila University. 


ELEANOR F. FINCH 


59th ANNUAL MEETING OF THE AMERICAN SOCIETY OF INTERNATIONAL LAW 


The American Society of International Law held its 59th annual meet- 
ing from April 22 to 24, 1965, at the Mayflower Hotel in Washington, 
D.C. There was a large attendance at the sessions, and the annual dinner, 
attended by over 400 persons, was the largest in the history of the Society. 
Secretary of State Dean Rusk, Honorary President of the Society, made 
an after-dinner address of major significance on United States foreign 
policy. In a gracious and unusual gesture at the conclusion of his speech,. 
he invited questions from the audience which he answered off the record. 

The program for this year’s meeting was devoted to the subject of ‘‘De- 
velopment of International Law by International Organizations,’’ in con- 
nection with which papers and discussions dealt with the development of 
international law by international codification agencies, by the United 
Nations, by specialized agencies, by European organizations and by the 
International Court of Justice. One session each was devoted to the de- 
velopment of rules relating to international trade and investment, of rules 
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relating to peacekeeping, and to equality of states in international organiza- 
tions. A session on teaching and research in international law considered 
international organization courses in law schools, colleges and universities. 
All the panels were followed by discussion from the floor. There was also 
held the annual Philip C. Jessup International Moot competition, in the 
finals of which members of the Columbia Society of International Law pre- 
sented the ease for the United Kirgdom, and members of the John Bassett 
Moore Society of the University of Virginia presented the United States 
case. Winner of the competition was the Columbia University team. 

The meeting opened on Thursday afternoon, April 22, 1965. at 2:15 p. m. 
with two simultaneous panels. Cne panel, of which Professor Oliver J. 
Lissitzyn was chairman, dealt with codification and development of inter- 
national law by international ecocification agencies. Professor Edwin C. 
Hoyt of the University of New Mexico, discussed the contribution of the 
International Law Commission. Professor James F. Hogg of the Uni- 
versity of Minnesota Law School spoke on the International Law Com- 
mission and the law of treaties. Mr. Alwyn V. Freeman of the Michigan 
Bar delivered a paper on the contribution to international law codification 
and development by the Inter-American Juridical Committee and Council 
of Jurists. 

The second panel on Thursday efternoon, which was a joint session with 
the American Branch of the International Law Association, had as pre- 
siding officer Professor Cecil J. Olmstead, President of the American 
Branch of the International Law Association. Speakers were Professor 
Stanley D. Metzger, of the Georgetown University Law Center, who dis- 
cussed the development of rules relating to International trade; Mr. A. 
Broches, General Counsel of the International Bank for Reconstruction 
and Development, who spoke on the development of international law by 
the International Bank; and Professor Henry J. Steiner of Harvard Uni- 
versity Law School, who discussed the development of private international 
law by international organizations. 

An informal reception was held at 5:15 p. m. on Thursday afternoon. 

In the evening at 8:15 p. m. a session was held on the development of 
rules relating to peacekeeping, over which Dr. Francis O. Wilcox, of the 
School of Advanced International Studies, Johns Hopkirs University, 
presided. Miss Ruth B. Russell, of Brookings Institution, delivered a paper 
on the development of peacekeeping rules by the United Nations. Charles - 
O. Lerche, Jr., Dean of the School of International Service, American 
University, spoke on development of rules by the Organization of American 
States, and Professor Wolfgang Friedmann of Columbia University dis- 
cussed the development of rules relating to indirect aggression and sub- 
version. 

The Conference on Teaching and Research, held on Thursday evening, 
was presided over by Professor David R. Deener of Newcomb College, 
Tulane University. The Society’ survey of international law teaching in 
law schools was the subject of a short paper by Mr. Michael H. Cardozo, 
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Executive Director, Association of American Law Schools. Mr. R. St. 
John Macdonald of the University of Toronto Law School presented a 
Canadian comment on international organization courses in Jaw schools. 
Professor Robert E. Clute of the University of Georgia discussed inter- 
national organization courses in colleges and graduate schools, and Pro- 
fessor Peter H. Rohn of the University of Washington spoke on -‘‘Insti- 
tutionalism in the Law of Treaties—a Case of Combining Teaching and 
Research.’’ Professor Wesley L. Gould of Purdue University presented 
a preliminary report on a bibliography being prepared of social science 
literature relating to international law. 

On Friday morning, April 23, at 9:15 a. m. two panels were devoted to 
the development of international law by the United Nations and by 
specialized agencies, respectively. Mr. James N. Hyde presided over the 
panel on the United Nations. Professor Salo Engel of the University of 
Tennessee spoke on the development of procedures for de facta revision 
of the Charter. Dr. Rosalyn Higgins of the Royal Institute of Interna- 
tional Affairs discussed development of international law through the 
political organs of the United Nations. The United Nations Charter and 
pacific settlement of international disputes was the subject of a paper 
by Dr. Gaetano Arangio-Ruiz of the University of Padua, and rules re- 
lating to human rights were discussed by Professor Thomas Buergenthal 
of State University of New York at Buffalo Law School. 

The panel on Specialized Agencies had as presiding officer Professor 
Urban G. Whitaker, Jr., of San Francisco State College. Professor Daniel 
G. Partan of the University of North Dakota Law School discussed the 
development of international law by the International Labor Organization. 
Professor George A. Codding, Jr., of the University of Colorado discussed 
in this connection the International Civil Aviation Organization and the 
World Health Organization. Development of international law by the 
International Atomie Energy Agency was the subject of a paper by Mr. 
Mason Willrich, of the Office of General Counsel, U. 8. Arms Control and 
Disarmament Agency. 

On Friday afternoon, April 23, at 2:15 p. m., Professor Leo Gross pre- 
sided over a panel discussion of the development of international law by 
the International Court of Justice. Development of useful ‘‘rules of in- 
terpretation’’ by the Court in the process of treaty interpretation was dis- 
cussed by Professor Peter dJ. Liacouras of Temple University School of 
Law. Development of customary international law. by the Court was the 
subject of a paper by K. Venkata Raman of Yale Law School. ‘Professor 
Ivan L. Head of the Faculty of Law of the University of Alberta spoke on 
the contribution of the Court to the development of United Nations law, 
and Professor Kenneth S. Carlston spoke on the development and limits of 
international adjudication. 

The second panel on Friday afternoon considered the development of 
international law by European organizations. Professor Stefan A. Riesen- 
feld of the University of California Law School at Berkeley presided. 
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Professor Stuart A. Scheingold discussed the Court of the European Com- 
munities and the development of international law; Mr. A. H. Robertson, 
of the Council of Europe, discussed the Council of Europe and such de- 
velopment; and Professor Peter Hay cf the University of Illinois College 
of Law spoke on the development of international law by the administrative 
organs and the Council of Ministers of the Europzan Communities. 

On Saturday afternoon, April 24, at 2:15 p. m. a joint session was held 
with the American Society for Political and Legal Philosophy, at which 
the subject of equality of states in international organizations was con- 
sidered, Professor John T. Noonan, dr., of Notre Dame University Law 
School presided. The principal speaker was Professor Robert Gregg of 
Syracuse University, who discussed ecuality of-states in the United Na- 
tions. Professor Thomas M. Franck of New York University School of 
Law spoke on the new states of Africa and Asia and equality of states, 
and Professor Monroe Beardsley of Swarthmore College spoke on philo- 
sophical aspects of political equality. 

There was also held on Saturday afternoon the annual Philip C. Jessup 
Student Moot competition. The case argued was one brought by the 
United Kingdom against the United States arising out of the murder of a 
British national on the moon by an American. The British application 
asked the International Court to recuire the United States to try its 
citizen for murder, or to deliver him tc the United Kingdom for trial, and 
to award damages to the United Kingdom. The Columbia Society of 
International Law, representing the case for the United Kingdom, won the 
final competition against the John Bassett Moore Society of the University 
of Virginia, which represented the case for the United States. Rennard 
Strickland of the John Bassett Moore Society was judged to have given the 
best oral presentation and argument. Judges of the competition were 
‘Dean Maxwell Cohen of the Faculty of Law, MeGill University; Abram 
Chayes, former Legal Adviser of. the Department of State; and I. M. 
Sinclair, Legal Adviser to the United Kingdom Mission to the United 
Nations. 

The annual dinner of the Society, held on Friday evening, April 28, 
was attended by over 400 members and their guests. The Chairman of 
the Committee on the Annual Meeting, Professor Louis B. Sonn of Harvard 
Law School, presided. Professor Brunson MacChesney, President of the 
Society, made the opening speech after dinner, reviewing the activities and 
growth of the Society during the past year, and calling attention to the 
Society’s new Board of Review and Development, established to supervise 
and plan the Society’s research and study programs. President Mac- 
Chesney concluded his speech by pointing out the need for lawyers and 
social scientists to communicate and co-operate more closely in the inter- 
national law field. The second speaker was Richard N. Gardner, Deputy 
Assistant- Secretary of State for International Affairs, who discussed the 
voting problem in the United Nations Organization in view of the more 
than twofold increase of its merabership since 1945. The title of his speech 
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was: ‘‘United Nations Procedures and Power Realities: The International 
Apportionment Problem.’’ The Secretary of State, Honorary President 
of the Society, delivered the principal address of the evening, in which 
he enunciated the basic principles of American foreign policy today, par- 
ticularly with regard to Viet-Nam and Southeast Asia. 

At the business meeting of the Society on Saturday morning, April 24, 
Secretary Rusk was re-elected Honorary President of the Society, and 
Professor MacChesney was re-elected President. The incumbent Honorary 
Vice Presidents were re-elected, with the exception of the Honorable Wil- 
liam S. Culbertson, who had resigned from the Society. 

Messrs. William W. Bishop, Jr., H. C. L. Merillat, Louis B. Sohn and 
Tolin R. Stevenson, were elected Vice Presidents for the coming year, Mr. 
Merillat being designated Executive Vice President by the Executive 
Council. 

The following members were elected to the Executive Council to 
serve until 1968: Eli Whitney Debevoise, of the New York Bar; Robert 
Dechert of the Philadelphia Bar; David R. Deener of Tulane University; 
Alona E. Evans of Wellesley College; Edward McWhinney of the Uni- 
versity of Toronto; Cecil J. Olmstead, of Connecticut; Stefan A. Riesenfeld 
of the University of California Law School; and Walter S. Surrey of the 
District of Columbia Bar. | 

The Nominating Committee for the ensuing year was elected as follows: 
Richard A. Falk, Chairman; James N. Hyde, Cecil J. Olmstead, Stefan A. 
Riesenfeld and Francis O. Wileox. 

The Society elected as an honorary member Sir Louis Nwachukwu 
Mbanefo, Chief Justice of Eastern Nigeria, and ad hoc Judge of the Inter- 
national Court of Justice in the South West Africa eases. It also voted to 
award its certificate of merit to Miss Marjorie M. Whiteman, Assistant 
Legal Adviser of the Department of State, for her editing of a new Digest 
of International Law in continuation of the series previously edited by 
John Bassett Moore and Green H. Hackworth. Three volumes of the 
present Digest have appeared in print, a total of 16 volumes being contem- 
plated. 

Following the business meeting of the Society on Saturday morning, 
the Executive Council met and re-elected Judge Edward Dumbauld Seere- 
tary, and Mr. Franz Oppenheimer Treasurer of the Society. Mr. John 
R. Stafford was reappointed Assistant Treasurer, 

The Executive Council voted to increase the membership of the Executive 
Committee from eight to ten. It elected to the committee William W. 
Bishop, Jr., Hardy C. Dillard, James N. Hyde, Harold D. Lasswell, Oscar 
Schachter, Carl B. Spaeth, and John R. Stevenson. The ez officio members 
are President Brunson MacChesney, Executive Vice President H. ©. L. 
Merillat, and Mr. Franz M. Oppenheimer, Treasurer of the Society. 

The Council re-elected the present Board of Editors of the American 
Journal of International Law, as follows: 
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William W. Bishop, Jr., Editor-in-Chief 


Richard R. Baxter Myres 8. McDougal 
Herbert W. Briggs H. ©. L. Merillat 
Hardy C. Dillard Stanley D. Metzger 
Richard A. Falk Stefan A. Riesenfeld 
Alwyn V. Freeman Oscar Schachter 
John N. Hazard Louis B. Sohn 

Leo Gross Eric Stein 

James Nevins Hyde John R. Stevenson 
Oliver J. Lissitzyn Richard Young 


Brunson MacChesney 


Honorary Editors 


Philip Marshall Brown Pitman B. Potter 
Charles G. Fenwick John B. Whitton 
Hans Kelsen Robert R. Wilson 
Josef L. Kunz Quincy Wright 


The papers delivered and summaries of discussions held at the meeting, 
along with selected committee reports and a summary report of the busi- 
ness session, will appear in the printed Proceedings, which all members of 
the Society will receive. The volume may also be purchased separately 
at $5.00 a copy. 

ELEANOR H. Finca 


REGIONAL MEETINGS OF THE SOCIETY 
Dallas 


A Regional Meeting of the American Society of International Law was 
held at the Law School, Southern Methodist University, on March 5, 1965. 
Co-sponsors were the Law Schools of Southern Methodist University and 
the University of Texas; the Committee on International Law, State Bar 
of Texas; the Section of Internétional and Comparative Law of the 
American Bar Association; and the International Law Societies of the 
University of Texas and Scuthern Methodist University. 

The General Chairman was Professor Howard J. Taubenfeld of Southern 
Methodist University Law School. Co-Chairman was Professor E. Ernest 
Goldstein of the University of Texas Law School. 

The morning session was directed tc ‘‘Current Issues at the United 
Nations.” After welcoming words from Dean Charles Galvin of the Law 
School, Southern Methodist University, and from the General Chairman, 
informal addresses were presented Ly a panel of three speakers. Professor 
John T. Everett, Jr., of Texas Christian University discussed the nature 
of the major current issues at the United Nations; Lawrence Hargrove, Esq., 
Attorney-Adviser in the Office of the Legal Adviser, United States Depart- 
ment of State, then spoke on the rature and meaning of the United Na- 
tions financial problems; and Professor Joseph L. Nogee of the University 
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of Houston next discussed tke past and future réle of the United Nations in 
disarmament negotiations. A general question and comment period fol- 
lowed. 

After an informal luncheon for speakers and guests, an afternoon panel 
under the Chairmanship of Walter Brudno, Esq., of the Dallas Bar, ad- 
dressed itself to Investment Abroad: Focus on Mexico. Mr. Brudno led 
off with remarks on general problems of investment abroad. He was fol- . 
lowed by Professor Harry Wright of the University of Texas Law School, 
who spoke on ‘‘The Climate of Investment in Mexico,’’ and by Dr. Antonio 
Pérez-Verdia, Jr., of the Mexico City Bar, who presented ‘‘A Mexican 
Attorney’s View of Investment in Mexico.” Questions and comments fol- 
lowed. 

A regional round of the Philip C. Jessup International Moot Court was 
held the same day. Teams from the Law Schools of Stanford University, 
the University of Tulsa, the University of Texas, and Southern Methodist 
University competed. The winning team was that from the University of 
Texas. 

HOWAED J. TAUBENFELD 


Syracuse 


The second regional meeting of the Society held at Syracuse took place 
on Saturday, March 20, 1965, at the Ernest I. White Hall of the College 
of Law, Syracuse University. Having as its theme the law of international 
claims, the meeting explored, in the words of the Supreme Court in the 
Sabbatino case, various approaches ‘‘towards the formulation of an ac- 
ceptable body of law concerning state responsibility.’ 

At the morning session papers were delivered by Richard B. Lillich, 
Director of International Legal Studies at Syracuse University College of 
Law, on the topic ‘‘Towards the Formulation of n Acceptable Body of 
Law Concerning State Responsibility”; and by F. V. Garcia Amador, 
Director, Department of Legal Affairs, Pan Americen Union, on ‘‘The 
International Law Commission and the Codification of State Responsi- 
bility.’ 

At the luncheon for those attending the meeting Professor John Huston, 
of the College of Law of Syracuse University, delivered an informal ad- 
dress on a project administered by the Loyola University School of Law, 
Chicago, on the ‘‘Comparative Study of the Adminiszration of Justice.’’ 

At the afternoon session Professor R. R. Baxter, of Harvard Law School, 
spoke on ‘‘Reflections on Codification in Light of the International Law 
of State Responsibility,” with particular regard to the Harvard draft con- 
vention. Professor Joseph M. Sweeney, Director of the Institute of Com- 
parative Law and the Inter-American Law Institute, New York University, 
spoke on ‘‘The Restatement of the Foreign Relations Law of the United 
States and the Responsibility of States for Injuries to Aliens.” Comments 
on the papers were presented by Professor Thomas Buergenthal, of the 
State University of New York at Buffalo School of Law. 
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The meeting concluded with a reception and banquet at which Professor 
Lillich made an informal address on the newly created Institute on Pro- 
cedural Aspects of International Law at Syracuse University College of 
Law. 

The four principal papers delivered at the meeting will be published 
as a symposium in the summer issue of the Syracuse Law Review. Indi- 
vidual copies are available at $2.00 each. Orders, accompanied by checks, 
should be sent to Professor Richard B. Lillich. 


Mississippi 


A meeting was held on May 6 at the University of Mississippi Law School | 
at which the law of international business sransactions was considered with 
special reference to trading interests of the Southern States and the Gulf 
region. Speakers were Victor C. Folsom, Vice President and General 
Counsel, United Fruit Company; Timozhy Atkeson and Walter 8. Surrey, 
of the District of Columbia Bar; Professor Harry K. Wright of the Uni- 
versity of Texas Law School; and Henry E. Brodie of the Bureau of 
Economic Affairs of the Department of State. 


Charlottesville 


The Society also held a regional meeting on May 14-15 at the University 
of Virginia Law School, Charlottesville, Virginia. The subject of the 
meeting was ‘‘The International Lawyer and the Nuclear Arms Race.” 

On Friday afternoon, May 14, the speakers were George Bunn, General 
Counsel of the U. S. Arms Control and Disarmament Agency, who dis- 
cussed the present status of negotiations to curb the nuclear arms race; 
and Professor Quincy Wright, who spoke on the conditions under which 
conflict is likely to lead to nuclear hostilities. Following this session 
there were a reception and banquet at the Monticello Hotel, at which - 
Adrian Fisher, Deputy Director of the U. S. Arms Control and Disarma- 
ment Agency, made an address. l 

On Saturday morning, May 15, Professor Gaetano Arangio-Ruiz of the 
University of Padua, spoke on the control of civil (non-military) use of 
atomic energy through international crganization. Mason Willrich, As- 
sistant General Counsel of the Arms Cortrol and Disarmament Agency, 
discussed legal barriers against the spread of nuclear weapors. 

E. H. F. 


THE BELGIAN REVIEW OF INTERNATIONAL LAW 


There has just appeared in the ranks of periodical publications of inter- 
national law a new Belgian review designed to answer the needs of Belgian 
lawyers for authoritative information concerning the development and 
practice of international law in their country. 

It will be recalled that at the end of World War II, when European 
periodicals on international law began ta resume their leading place in 
current literature on the subject, a number of them were unable for various 
reasons to continue publication. Among these was the Revue de Droit 


1965] NOTES AND COMMENTS 607 


International et de Législation Comparée which had been published since 
1869. For many year prior to World War II it had appeared under the 
direction of M. Charles De Visscher, but due to financial reasons was un- 
able to continue after the war. 

Animated with the desire to fill the void left by the disappearance of the 
Revue and inspired by the example of the Annuaire francais de Droit 
International, the Center of International Law and Sociology Applied te 
International Law in the Free University of Brussels, in collaboration with 
the Center of International Law at the University of Louvain, began pub- 
lication of the Belgian Review of International Law early this year. The 
Review, which will appear semi-annually, is under the direction of a 
Conseil Scientifique, of which M. De Visscher is President, and M. Henri 
Rolin is Vice President.- The other members of the Council are dis- 
tinguished Belgian diplomats and professors from leading Belgian uni- 
versities. Mr. John Goormaghtigh, Director of the European Center of the 
Carnegie Endowment for International Peace in Geneva, is also a member. 

The Director of the Review, M. Jean J. A. Salmon, in his introductory 
editorial, states that it will be the purpose of the Review to provide & 
systematic and complete survey of practice so that the many international 
law questions arising in Belgium whose existence most often escape the 
notice of municipal lawyers may be analyzed and placed in their proper 
setting. Finally, it is the objective of the Review to become a permanent 
link between Belgian and foreign jurists in the field of international law. 
The Review will be devoted to public international law in its broadest sense, 
including not only questions of private international Jaw, European or 
uniform law when they involve principles of international law, but also 
the concept of transnational law introduced by Judge Jessup. It will 
contain articles and studies on specific subjects, special notes, book reviews 
and documents. 

The first issue contains, among a large number of contributions, studies 
by M. Charles De Visscher on res judicata before the International Court 
of Justice; by Frans De Pauw on Belgium and the compulsory jurisdiction 
of the Court; by F. Dehousse on the right of withdrawal from the United 
Nations; by Charles Chaumont on the Brussels resolution of the Institute 
of International Law on the law of outer space; by Baert De Schutter on 
competence of the national judiciary power in case the accused has been 
unlawfully brought within the national frontiers; by Eric Suy on the 
liability of the members of the European Economice Community on the 
international and European level; and a discussion by Jean-Victor Louis 
of the decision of the International ‘Court of Justice of July 24, 1964, 
on the preliminary objections in the case of the Barcelona Traction, Light 
and Power Company. 

It is with great pleasure that this JOURNAL welcomes the Belgian Review 
to the company of international legal periodicals which are growing in 
number and expanding in compass as the subject develops in a great era 
of change and progress. 

ELEANOR H. Finca 
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COMMON MARKET LAW REVIEW 


An important periodical which has made its appearance recently is one 
concerned with one of the most significant developments in international 
organization in modern histcry, namely, the European Common Market. 
Since the signing of the Treaty of Rome on Marea 25, 1957, establishing 
the Huropean Economic Community, eight years have elapsed, during 
which time the Common Market, with its trade and tariff regulations, has 
become established. As a result of the emergence cf this new entity, there 
has been published a wealth of literature on various aspects of its organi- 
zation, functions and activities, and particularly the legal aspects as they 
affect governments and private enterprise. The Common Market Law 
Review, published in co-operation with the British Institute of International 
' and Comparative Law and the Europa Institute in Leyden, is the out- 
growth of a joint study of the legal implications of the Rome Treaty under- 
taken by those two organizations at a time when it was expected that the 
United Kingdom would become a member of the European Economic 
Community. When it became apparent that such was not to be the case, 
at least for the time being, the planners of the Review concluded that it 
was most important that the legal developments within the Common Market 
should be expounded for the benefit of English lawyers in a quarterly 
review of the subject. In his introductory message in the first number 
of the Review the Right Honorable Lord Denning stated that ‘‘ whether 
a member or not, the United Kingdom cannot stand aside from the great 
changes that are taking place in Europe. The structure of commercial 
law throughout the continent of Europe is being re-built under the impact 
of the Treaty of Rome. These great legal changes cannot fail to have an 
impact on the law in the United Kingdom and fer beyond.” Asserting 
that ‘‘The common law has already made its own valuable contribution to 
the European heritage of commercial law’’ and that ‘‘It still has a large 
part to play,” Lord Denning declared that the new Review ‘‘will provide 
a forum in which experts will expound legal developments inside the 


Common Market for the benefit of English readers and... experts in 
the law of the United Kingdom will expound subjects which are applicable 
in Hurope... .”’ 


Since the interpretation and enforcement of the Rome Treaty devolve 
ultimately upon the Court of Justice of the European Communities, the 
decisions of that court are of vital importance to the development of the 
Common Market and to the relations of non-members to that market. 
Reports of important cases before the Court and discussion of their inter- 
national legal implications constitute a substantial part of the contents of 
the Common Market Law Review. The first number issued under date of 
June, 1963, contained the judgment of the Court of Justice of February 
5, 1963, in the appeal of Van Gend en Loos against a decision of the 


1 Published by Stevens & Sons of London and A. W. Sythoff of Leyden; distributed 
by F. Larcier S.A., Brussels, and F. B. Rothman & Co., South Hackensack, New Jersey. 
The subseription price is £5; Fl. 50; $15.00. Subscriptions should be placed with 
A. W. Sythoff or Stevens & Sons. 
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Netherlands Tariff Commission at Amsterdam, involving the interpretation 
of Articles 12 and 177 of the Economic Community Treaty. Later issues 
carry the cases of Costa v. Ente Nazionale Energia Elettrica (ENEL), 
decided July 15, 1964,? and the E.E.C. Commission v. Grand Duchy of 
Luxembourg and Kingdom of Belgium, decided November 13, 1964. 

In addition to editorial comments, the Review carries articles discussing 
various aspects of the Rome Treaty and their im>dact on national law. 
Among the subjects which have been discussed are the distribution of 
powers in the enforcement of rules of competition under the treaty, 
harmonization of turnover taxes in the Common Mazket, national law and 
-the case law of the Court of Justice, the draft European Patent Convention, 
methods and reasoning of.the Court in its interpretation of Community 
Law, interpretation of Article 90 (2) of the Rome Treaty, the Community 
and neutral states, and legal aspects of a European energy policy. In 
the field of antitrust, articles have discussed know-how licensing under 
the antitrust laws of the United States and the Rome Treaty; application 
of the Common Market antitrust provisions to international restraints of 
trade; territorial restrictions and export prohibiticns under the United 
States and the Common Market antitrust laws; and Belgian antitrust law 
‘in action.”’ 

It is clear from a survey of the contents of the Review that it is an im- 
portant tool of the international lawyer, whose interests today go far be- 
yond questions of strictly public international law. 

The Review is edited by Professor I. Samkalden, Professor of the Law of 
International Organizations at the University of Leyden, and Mr. Dennis 
Thompson, Barrister-at-Law of London, under the supervision of a dis- 
tinguished editorial board consisting of Mr. N. Catalano of Rome, Lord 
Justice Diplock, Lord Wilberforce and Mr. Andrew Martin of London, 
Mr. G. van Hecke of Louvain, Jonkheer H. F. van Panhuys, Mr. H. Drion 
and Mr. W. L. Haardt of Leyden, Mr. Jean Rober: of Paris, Mr. Ernst 
Steindorff of Tübingen, Mr. J. D. B. Mitchell of Edmburgh and Professor 
Erie Stein of Ann Arbor, Michigan. 

ELEANOR H. Finca 


CORRECTION 


In the review article on Legal Advisers and Foreign Affairs appearing 
in the January issue of this JOURNAL, the list of background papers con- 
tained in footnote 9 on page 76 should be completed by the inclusion of 
the paper on the Philippines contributed by Vicente Abad Santos, Dean of 
the College of Law of the University of the Philippines.—Ep. 


2 Bee Erie Stein, ‘‘Toward Supremacy of Treaty-Constitution by Judicial Fiat: On 
the Margin of the Costa Case,’’ 63 Mich. Law Rev. 491 (1968). 


CONTEMPORARY PRACTICE OF THE UNITED STATES 
RELATING TO INTERNATIONAL LAW 


Ths material for this section is compiled by Charles I. Bevans, Assistant 
Legal Adviser, Department of Statz. Alfred P. Rubin, of the Office of 
the General Counsel, Department cf Defense, and Bruno A. Ristau, of 
the Cepartment of Justice, provide material originating in their respective 
Depaztments. 


AVIATION 
Prwate ar law—Warsaw Convenston—U. K. reservation 


In the report on contemporary practice of the United Stazes relating 
to international law appearing in the April, 1965, issue of this JOURNAL 
at paze 377, a letter written by a Department of Defense representative 
was partly reprinted, in which it is said that ‘‘there is no case to our 
know edge in which the scope of tae United States reservation [to the 
Warsaw Convention] + has b2en teszed in a United States court.” This 
letter had been written and sent tc a private practitioner on March 4, 
1964. It was entered as evidence ir the case of Warren et al. v. Flying 
Tiger Line, Inc. before the United States District Court for the Southern 
Distr:ct of California. In a decision handed down on September 21, 
1964, the court held that the interpretation of the Department of Defense 
‘tis not necessarily persuasive,” 8 and concluded that ‘‘the limitation of 
ability provided by the Warsaw Convention limits the recovery of 
hibelaats to the amount specified im such Convention.’’* The libelants 
were military passengers traveling under U. S. Government orders on 
a Flying Tiger Line airplane, the whole capacity of which was reserved 
by the Military Air Transportation Services of the United States. 


BERLIN 
Right of access 


On April 7, 1965, the United States Governmen: delivered to the Qov- 
ernmcnt of the U.S.S.R. a note uphelding the legitimacy of a meeting of 
the Cerman Bundestag in Berlin and protesting stoppages and other 
harassments of access to Berlin. The text of the note follows: 


The Government of the United States of America cannot accept the 
views of the Soviet Governmen: concerning the plenary meeting of 
tae German Bundestag and the meetings of committees and fraktions 


1 Convention for the Unification of Cer-ain Rules relating to Internacional Trans- 
portation by Air, and Additional Protocol, signed at Warsaw Oct. 12, 1929 (49 Stat. 
3000; Treaty Series, No. 876); 28 A.J.I.L. Supp. 84 (1934). 

2 Wetren et al. v. Flying Tiger Line, Inc., 234 F. Supp. 223 (1964). 

3 Foti, 231. 4 Ibid. 233. 
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which will take place in Berlin this week. These meetings do not 
affect the special status of Berlin, as defined in the quadripartite 
agreements, nor do they place in question the responsibility of the 
‘four powers for Berlin and Germany as a whole. Moreover, such 
meetings have taken place repeatedly in the past without provoking 
any incident. 

On the other hand the Soviet and East German authorities have 
for several days been taking a series of measures against access to 
Berlin, the illegal character of which is evident. 

Since April 1 the East German authorities have repeatedly hindered 
movement on the ground routes to Berlin. Civil freight and passenger 
traffic between Berlin and Western Germany has been deliberately 
delayed or stopped by unreasonable searches and interrogations. 
Since April 5 the Helmstedt-Berlin autobahn has been closed to 
traffic on several occasions and for several hours at atime. The water- 
ways to Berlin have been similarly closed for periods of hours or days. 
These measures have amounted to a serious violation of the freedom 
of access to Berlin. In addition the East German authorities have 
again intensified. interference with the free movement of persons be- 

= tween the Western and Soviet sectors of Berlin. 

Simultaneously, on the pretext that Soviet and East German 
maneuvers were taking place in the Berlin area, Allied personnel 
traveling between Berlin and Western Germany have been turned 
back by the Soviet authorities on entering the autobahn. . 

The Soviet Controller in the Berlin Air Safety Center has also 
refused to guarantee flight safety for Allied aircraft using certain 
flight levels in the air corridors during the whole period of these 
maneuvers. 

These measures taken by the Soviet and East German authorities 
are contrary to the quadripartite agreements which define the special 
status of Berlin and establish the conditions of access to the city. 
They can only provoke tension in Europe. 

The Government of the United States of America looks to the 
Soviet Government to put an immediate end to the harassment of 
ground communications with Berlin and to take whatever steps may 
be necessary to prevent a recurrence. It will also hold the Soviet 
Government responsible for the safety of Allied flights in the air 
corridors. These flights will continue in accordance with the quadri- 
partite rules on this subject. 


(Note on file in Office of Legal Adviser, Department of State.) 


On April 8, 1965, the Ambassador of the United States to the Federal 
Republie of Germany delivered to the Soviet Ambassador in East Berlin 
a note protesting the action of Soviet or East German aircraft in inter- 
fering with the safety of normal Allied traffic in the Berlin air corridors 
and Central Zone. Similar notes were delivered by the Ambassador of 
France and the British Ambassador. The text of the note from the Am- 
bassador of the United States follows: 


My attention has been drawn by the Commandant of tke British/ 
U. §./French sector of Berlin to an increasing number of irresponsible 
and reckless flights by Soviet or Hast German military aircraft in the 
Berlin air corridors and over Berlin itself during the last three days. 

Certain allied aircraft flying in complete accordance with the long 
standing quadripartitely agreed rules have been closely—and at times 
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dangerously—approached by Seviet or East German military aircraft. 
In addition, many Soviet or Eest German military aircraft have been 
observed flying at extremely lo-v altitudes in the Berlin Control Zone. 
Several of these aircraft have infringed the control zones of the air- 
ports at Tempelhof, Tegel, and Gatow, thus endangering the safety of 
normal traffic, and the lives of air passengers. Some have also flown 
at provocatively low levels over the center of the city. Others have 
caused sonic booms and fired machine guns over the Western sectors. 

Whatever the pretext for these flights, it is incumbent upon your 
authorities to ensure that Soviet controlled air activity does not inter- 
fere with the safety of normal allied traffic in the Corridors and 
Control Zone, and does not contravene existing quadripartite agree- 
ments governing flights in thes areas. Nor ean there by any justifi- 
cation for flights in such blatant disregard of the well-being of the 
civil population of Berlin and the generally accepted rules of flight 
over densely populated areas. 

I am writing to you now to impress upon you urgently my grave 
concern about this situation. I must protest in the strongest terms 
against the activities of Soviet or East German aircraft which I have 
described above, and my authorities hold the Soviet authorities re- 
sponsible for any possible consequences to allied aircraft or to the 
population of Berlin. I call tpon you to put an immediate end to 
these activities and to take th= necessary steps to prevent their re- ~ 
currence. 


(Note on file in Office of Legal Adviser, Department of State.) 


CLAIMS 


Gut Dam—agreement between tae United States and Canada—estab- 
lishment of an arbitral tribuna- 


On March 25, 1965, the Department of State issued a press release, 
quoted in part below, relating to the conclusion of a claims agreement 
with Canada: 


An agreement for the final disposition of claims of nationals of the 
United States against Canada. arising out of the construction and 
maintenance of Gut Dam across the internaticnal boundary in the St. 
Lawrence River was signed today at Ottawa... . 

The agreement provides for the establishment of a three-member 
international arbitral tribunal known as th2 Lake Ontario Claims 
Tribunal—United States and ‘Janada. The tribunal will determine 
whether Gut Dam caused damage to American property holders by 
raising the water level of Lake Ontario and if it did, the amount 
of damages sustained and who is liable for the damage. The Canadian 
Government agrees to pay foz all damages for which it is found 
liable. 

The agreement will be submit-ed to the Senate for advice and consent 
to ratification by the President. After ratification, individual property 
owners will at the appropriate time be informed about the pro- 
cedures for filing claims. 


(Dept. of State Press Release No. 60, March 25, 1965; 52 Dept. of State 
Bulletin 648 (1965). See bid. for text of agreement.) 
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ESTATES 
Treaty of Friendship, Commerce and Navigation with Greece 


In response to inquiries from the Department of Justice regarding in- 
heritance provisions in the Treaty of Friendship, Commerce and Naviga- 
tion between the United States and Greece, the Department of State, in 
letters dated November 16 and December 7, 1964, stated in part as follows : 


. You inquire as to the specific language in the Treaty of Friend- 
ship, Commerce and Navigation between the United States and the 
Kingdom of Greece, signed at Athens on March 3, 1951, which supports 
our conclusion that the Treaty eliminates any- necessity of proving 
reciprocity of treatment vis-a-vis the right of inheritance where the 
property in question is realty and thus subject to Article IX. 

The pertinent language in Article IX is: 


“1. Nationals . .. of either Party shall be accorded, within the 
territories of the other Party, national treatment with respect to 
acquiring by purchase or otherwise ... land, buildings and other 
immovable property ... , subject to the following limitations: 


“ (a) im the case of nationals . . . of Greece the acquisition by 
purchase, or otherwise, of ownership rights in land, buildings, 
and other immovable property, within the territories of the 
United States, shall be dependent upon the applicable laws of 
the States, .. . within which such property is located; 


“2. Nationals ... of either Party shall be permitted freely to 
dispose of property within the territories of the other Party with 
respect to the acquisition of which through testate or intestate suc- 
cession their alienage has prevented them from receiving national 
treatment, and they shall be permitted a term of at least five years 
in which to effect such disposition.’’ 


Article IX(1) gives to nationals of Greece the right to acquire 
real property subject to the ‘‘applicable laws’’ of the states of the 
United States in which the property may be located. Withcut more, 
the Iowa statute in question would be an ‘‘applicable law” and thus 
prevail over the general rights accorded in Article IX(1). However, 
in the view of the Department of State, Article IX (2) must be read 
as modifying the general exception for staie laws accorded under 
Article [X(1). That is to say, paragraph 2 establishes a limitation 
on the exception granted to state laws in paragraph 1—that limitation 
being a requirement that in the event Greek nationals are not per- 
mitted under state laws to hold real property, they must be per- 
mitted to hold the property for a period of at least five years during 
which time they must effect a disposition of the property. The De- 
partment believes that the clear intention of Article IX is to permit 
Greek nationals to receive the benefit of inheritance of real property 
even though they mas be unable, due to state law, Peramu to hold 
the property itself. 


(Letter of Nov. 16, 4964 on file in Office of Legal Adviser, 
Department of State.) 


. Paragraph 2 of Article IX, although designed primarily to 
assure that aliens shall have the right to dispose of real property 
which they are not permitted to own under the law where the prop- 
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erty is located, does not limit itself to real property. It relates to 
property in general. As applied to the question whether paragraph 
2 accords any right with respect to the acquisition of property, the 
terminology of the paragraph is vague. It is, however, based upon 
the premise and intent that the aliens shall have the right, in cases 
where because of alienage they are prevented from enjoying all the 
benefits that a national woulc enjoy in regard to the taking of title to 
property through inheritanc2 or succession, to receive the property 
and to effect a disposition of it within a period of five years. 


Attention is directed to tha use of the term ‘‘suecession’’ in para- 
graph 2, in the light of customary references to inheritance of real 
property and succession to personal property. While paragraph 2 
does not state specifically thas the aliens shall have national treatment 
with respect to the right to succead to personal property, it appears 
that the granting of a right to effect a disvosition within a specified 
period of any property to which they would succeed on a national 
treatment basis except for their alienage is indicative of a general 
intent that so far as possible they should be allowed to take property, 
or the proceeds from the disposition thereof, through testate or in- 
testate succession. 


(Letter of Dee. 7, 1964, on file in Office of Legal Adviser, 
Department of State.) | 


Geneva CONVENTIONS FOR THE PROTECTION oF WAR VICTIMS 


Congo conflict 


On November 21, 1964, an appeal was issued at Geneva, Switzerland, 
by a concilium of signatories to the Geneva Conventions of 1949 for the 
Protection of War Victims, seeking safe access for the International Com- 
mittee of the Red Cross (I.C.R.C ) to all of the Congo. Tae text of the 


appeal follows: 


The Governments of Argertina, Australia, Belgium, Canada, Den- 
mark, Germany, Greece, Haiti, Italy, Netherlands, Nerway, United 
Kingdom and the United States welcome the humanitarian efforts of 
PM Jomo Kenyatta of Kenya, who is Chairman of the OAU Ad Hoe 
Commission on the Congo, to save lives in the Congo including foreign 
civilians. Despite the steps which Prime Minister Kenyatta has taken 
and the assurances of safety for foreigners which have been made to 
him from Stanleyville. it has become clear that the lives of civilians 
in Stanleyville remain in grave danger. 

In furtherance of the objectives of Mr. Kenyatta’s humanitarian 
initiative, we the undersigned representatives of Governments, being 
signatories to the Geneva Conventions of 1949 for the Protection of 
War Victims, which govern the treatment of civilians and others in 
the present conflict in the Congo, and being concerned for the safety 
of all the civilian population, appeal to all concerned to facilitate an 
immediate and safe arrival ai Stanleyville cf personnel of the ICRC, 
in order that they may perform their humanitarian services through- 
out the whole Congo including those parts of the Congo to which they 
do not now have access. If it would help to insure the success of this 
mission, we are, for cur part, prepared forthwith to designate our 
own representative to accompany the ICRC mission te Stanleyville, 
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and if any OAU member states wish to designate a representative to 
accompany the mission, we would welcome this. 


Shortly after the appeal was first published, the Governments of Chile, 
Colombia, Ireland, New Zealand, Pakistan and the Philippines caused their 
names to be added to the appeal. 


Background materials: 


1. Appeal by the Internationa! Committee of the Red Cross, September 
18, 1964: 


In view of the hostilities taking place in the Congo, and concerned 
about the great suffering involved, the International Committee of 
the Red Cross in Geneva, finding it impossible to reach all those 
exercising authority in the Congo by direct contact, now addresses this 
appeal to them. 

The International Committee wishes above all to draw their at- 
tention to the humanitarian principles recognized by all peoples and 
contained in the Geneva Conventions of 1949 for the Protection of 
War Victims. These principles in particular demand that the lives 
of combatants who surrender shall be spared, that the wounded shall 
be respected and given the necessary care, that the civilian popula- 
tion shall not be attacked, especially from the air, and finally that the 
taking of hostages, the carrying out of summary executions and 
reprisals shall be prohibited. 

The International Committee trusts that it can depend upon the 
authorities of the parties concerned to do everything in their power 
to ensure that these principles are applied in all cireumstanezs. 

In accordance with its centenary tradition, the International Com- 
mittee of the Red Cross offers its services to all parties to the conflict 
in order to contribute to the saving of lives and to alleviate the 
suffering of the victims without consideration of race, nationality, 
political or religious opinions. It recommends them to welcome its 
delegates and thanks them for everything they may be able to do to 
facilitate the accomplishment by those delegates of their humanitarian 
mission. 

2. Letter from Prime Minister of the Democratic Republic of the Congo 


to the President of the International Committee of the Red Cross, Oc- 
tober 22, 1964: 


On October 21, I issued the attached statement in order to make 
clear the desire of the GDRC to abide by the Geneva Conventions 
and to show our respect for generous humanitarian measures which 
would avoid needless suffering by civilians. I similarly called on 
those who are illegally in rebellion against my Government similarly 
to respect these Conventions and to protect human life. In the spirit 
of this announcement, I am directing my Air Force to limit its action 
to military objectives and not to conduct strikes against cities and 
important localities which would endanger the civilian population. 
I hereby invite you to designate an impartial observer to come at once 
to Leopoldville in order to observe and verify compliance of my 
Government with the undertakings of my announcement of yesterday 
and of this letter. 

_ I assure you of the full cooperation of my Government in providing 
facilities to carry out its mission. 
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Similarly, I urge you to make every efort to send an observer to 
Stanleyville for similar purposes and to verify compliance of rebel 
authorities there with the applicable provisions of the Geneva Con- 
ventions. In order to assist you in this objective I am addressing 
a letter to the Chairmar of the OAU Ad Hoe Commission on the 
Congo, Mr. Jomo Kenyatta asking his assistance in obtaining agreement 
of the Stanleyville-rebels to cooperate in these arrangements. 


3. Publie Statement of Prime Minister of the Democratie Republic of 
the Congo, October 21, 1964: 


COMMUNIQUE. For humanitarian reasons, and with a view to re- 
assuring, in so far as necessary, the civilian population which might 
fear that it is in danger, the Congolese Government wishes to state 
that the Congolese Air Force will limit its action to military objectives. 

In this matter, the Congolese Government desires not only to protect 
human lives but also to respect the Geneva Convention. It also ex- 
pects the rebels—and. makes an urgent appeal to them to that effect-— 
to act in the same manner. 

As a practical measure, the Congolese Government suggests that 
International Red Cross observers come to check on the extent to 
which the Geneva Convention is being respected, particularly in the 
matter of the treatment of prisoners and the ban against taking 


hostages. 

Independently of the pacification campaign it has launched and 
which will be vigorously continued since its repeated appeals for con- 
ciliation have not been heeded, the Congolese Government is also de- 
termined to prevent false reports from being used to threaten the 
innocent civilian population with reprisals. It hopes that this un- 
equivocal communique will ensure respect for international conven- 
tions. Leopoldville, October 21, 1964, Dr. Moise Tshombe, Premier. 
[Underscoring in original | 


4. Report of the International Committee of the Red Cross. 

The positions taken by all concerned, including the rebel leaders, are 
more fully brought out by the Report of the International Committee of 
the Red Cross, which reads as follows: 


During the course of 1964. the recrudescence of troubles in various 
regions of the Congo gave rise to further distress. The International 
Committee of the Red Cross, which had been in the country since 1960, 
had to consider intensifying its activity on behalf of ever more numerous 
victims amongst the native population as well as foreign residents. Its 
delegates then succeeded in achieving several notable results, such as in 
arranging for the evacuation of civilians as was the case in Albertville. 

At the end of August 1964, anxious for the safety of their own nationals, 
belonging to about fifteen different nationalities, trapped in areas occupied 
by the insurgents fighting against the Léopoldville central authorities, sev- 
eral governments requested the ICRC to send a mission to Stanleyville, the 
seat of the rebellion. Tke ICRC accepted to attempt this undertaking. 
It took care, however, to stress that such a mission would be carried out in 
accordance with Red Cross principles and woud be effected on behalf of 
all the victims of the events, without any political or racial discrimination. 
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A special delegate left Geneva on September 4 to decide upon measures 
by which this action was to be accomplished. The ICRC then informed 
the Organization of African Unity of this step. 

However, as the situation continued to deteriorate, te International 
Committee launched an appeal on September 18 ‘‘to all those exercising 
authority in the Congo’’. This appeal insisted on respect being given to 
prisoners of war and non-combatants, on the prohibition of the taking 
hostages and of bombing the civilian population. 

In the morning of September 19, Mr. Christophe Gbenyé, head of the in- 
` surgent government, authorized the landing at Stanleyville of an ICRC 
aircraft carrying a group of delegates as well as medicines and other 
relief supplies. 

The aircraft left Basle for Stanleyville on September 22, permission to 
land there being given on September 25. 

The ICRC delegates were met on arrival at Stanleyville aerodrome by 
Messrs. Gbenyé and Soumialot, leaders of the insurgent government, with 
whom they had long negotiations. They noted that those with whom they 
spoke were ignorant of the provisions of the Geneva Conventions to which 
they did not consider themselves bound. The two insurgent leaders, how- 
ever, stated that the evacuation of European residents from Albertville, 
had been followed by bombing. Mr. Gbenyé and Mr. Soumialot expressed 
their fear that a similar evacuation from Stanleyville would have the 
same consequences. 

However, the delegation’s doctors made contact with their colleagues 
who had remained in the town and handed them medicines, which had 
been brought in the aircraft for the use of the whole of the civilian popu- 
lation. They then drew up a list cf further necessary medical relief. 

Negotiations on the evacuation of civilians only ended in a promise of 
repatriation for certain groups on humanitarian grounds. The delegates 
in addition collected 800 messages written by foreign residents for their 
families. 

Since it was not in a position to accomplish other tasks, the mission left 
Stanleyville on September 26 for Bangui, then proceeded to Bujumbura 
(Burundi), from which communication with Stanleyville was easier. 

The delegates took every opportunity of attempting to return to Stanley- 
ville and made fresh proposals with a view to achieving even a limited 
number of evacuations, the principle of which had been accepted. But 
several of their messages to Mr. Gbenyé remained unanswered. 

In this deadlock, the ICRC however decided to continue its efforts and 
again sought the support of the Conciliation Commission of the OAU. 

However, news from Stanleyville began to deteriorate. Mr. Ghenyé’s 
government openly threatened to execute foreign residents who would 
henceforth be considered as ‘‘hostages’’, in the event of towns being bombed 
by the Léopoldville forces. 

Those governments which had approached the ICRC in August then in 
their turn made urgent representations to the President of the Conciliation 
Commission of the OAU, Mr. Kenyatta, for him to intervene himself with 
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Mr. Gbenyé and give his suppcrt to the ICRC’s efforts. The head of the 
government in Nairobi in faet accepted to intervene with Stanleyville. 

This step at last resulted in a reply being given by Mr. Ghenyé. He 
gave his assurance that the lives of foreigners were not in danger and he 
would himself always be dispesed to facilitate the activity of the Red 
Cross. He asked that a delegation from the OAU proceed to him to re- 
assure themselves to that effect. 

On the other hand, as a resudt of the ICRC’ s representations, the head 
of the Léopoldville government undertook to restrict the operations of his 
air forces to purely military objectives, to spare the civilian population 
and to respect the Geneva Conventions. 

No new factors were brought to the situation at the end of October and 
early November. Whilst anxizty was being increasingly felt for the 
safety of foreign residents in Stanleyville, the ICRC made a further appeal 
from Geneva to Mr. Gbenyé enc intervened once more with Mr. Kenyatta. 

In answer, Stanleyville recuested the ICRC to ‘‘ensure first of all the 
cessation of American and Belgan bombing”’ to enable the ICRC aircraft 
to land. Shortly afterwards M-. Gbenyé added that all foreigners would 
in future be considered as ‘‘vr:soners of war’’. 

The general delegate of the ICRC in Africa then went to Nairobi where 
he had talks with Mr. Kenyatta and members of his council. As a result, 
the head of the Kenya government made a ceclaration on November 12 
in support of the efforts being made on behalf of foreigners at Stanleyville. 

Shortly before the Belgian parachute operation, final approaches were 
made both to the Emperor of Abyssinia and the Secretary-General of the 
OAU. It was suggested to the latter that he take steps with the insurgents 
with a view to their accepting the immediate sending of an ICRC mission, 
accompanied by a delegate of th2 QAU and one representative of countries 
whose nationals were in Stanleyville. — 

On November 24, the intervention of Congolese and Belgian forces 
changed the situation by makinz that town accessible once more. 

As soon as they were informed that the landing ground was practicable, 
the ICRC delegates left Bujumoura for Stanleyville. The special ICRC 
aircraft, which carried food relief stocks and emergency medicines, landed 
on the morning of November 25 while firing was still taking place in 
several quarters of the town. Three delegates, one of whom was a doctor, 
had flown in the aircraft which also carried @ thousand family messages 
for civilians who had been separated for a long time from their relatives. 

Whilst one delegate remained on the spot, the ICRC aircraft took part 
in the evacuation of some African and Asian nationals. It then returned 
to Stanleyville where a delegat.on was to have been installed entrusted 
with assisting all the victims of the events, irrespective of party. 

However, the chaotic situation prevailing in that area rendered such an 
activity impossible. The ICRC special mission had therefcre to withdraw 
and returned to Geneva. 

The ICRC, however, remains ~epresented in Léopoldville. It has more- 
over instructed its delegation to intervene with the Congolese Government 
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in order to ensure the protection of insurgent prisoners and to visit those 
under detention in the capital of the Congo. 


(International Review of the Red Cross, January, 1965, p. 30.) 


UNIMED NATIONS 
Charter amendments 


On- April 6, 1965, the President requested the advice and consent of the 
Senate to ratification of two amendments to the Charter of the United 
Nations. The President’s message to the Senate reads in part as follows: 
To the Senate of the United States: í 

I request the advice and consent of the Senate to ratification of two 
amendments to the Charter of the United Nations which are transmitted 
herewith along with a report to me from the Secretary of State. They 
are the first amendments adopted by the General Assembly since the found- 
ing of the United Nations. 

These amendments will strengthen the ability of the United Nations 
to act as a force for peace and the progress of mankind. 

They enlarge the membership of both the Security Council and the 
Economic and Social Council to bring those bodies into balance with the 
enlarged membership of the United Nations itself. 


History OF THE AMENDMENTS 


Amendments to the Charter of the United Nations must first be adopted 
by a two-thirds vote of the General Assembly, and then ratified by two- 
thirds of the member states, including all the permanent members, ac- 
cording to their constitutional procedure. 

In late 1963, the General Assembly considered resolutions proposing the 
two amendments im question. These resolutions focused on three points: 


First, that the text of the United Nations Charter be changed to increase 
the size of the Security Council from 11 to 15, to increase the voting ma- 
jority of the Security Council from 7 to 9, and to increase the size of the 
Economic and Social Council from 18 to 27. In the Security Council, 
neither the seats nor the right of veto of the permanent members would be 
affected. a 

Second, the resolutions provided that members of the two Councils be 
elected on the basis of geographic distribution. 

In the Security Council, the 10 nonpermanent members would inelude 
five from Africa and Asia, one from Eastern Europe, two from Latin 
America, and two from Western Europe and other areas; the five perma- 
nent members would remain the same. The present non-permanent mem- 
bership of the Security Council includes two members from Africa and 
Asia, two from Latin America, one from Western Europe, and one seat 
split between Asia and Eastern Europe. 
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In the Economic and Social Council, there would be the United States, 
12 African and Asian states, five Latin American states, 3 Eastern 
European states (including the Soviet Union), and 6 states from Western 
Europe and other areas. The present composition of the Economic and 
Social Council, in addition to the United States, is five African and Asian 
states, four Latin American states, three Eastern European states (in- 
cluding the Soviet Union), and five states from Western Europe and other 
areas. 

Third, the resolutions propos2d that member states ratify the amend- 
ments by September 1, 1965. 

On December 17, 1963, the resolutions were adopted by the General 
Assembly. On the enlargemen> of the Security Council, the vote was 
97 to 11, with 4 abstentions; ən the enlargement of the Economie and 
Social Council, it was 96 to 11, with 5 abstentions. 

In those votes, the United Stetes abstained, not because it doubted the 
principle of enlargement, but zo maintain complete freedom of action 
while giving deliberate study to the effects of the specifie proposals. The 
Soviet Union and France voted negatively. China voted for enlargement 
of the Security Council but abstained on enlargement of the Economic 
and Social Council. The Unitec Kingdom absteined on both resolutions. 

Since that time, 63 nations cut of the required 76 have ratified the 
amendments. Other governments are now considering them. Of the 
permanent members of the Secur:ty Council, the Soviet Union has been 
the first to approve the amendm=2n:s. 


REASONS FOR RATIFICATION 


The United States should now move to ratify the charter amendments 
to enlarge the Security Council ard the Economie and Social Council. 

First, the amendments are realistic. 

The membership of the United Nations has grown from 51 in 1945 to 
114 in 1965. Almost all of the rewer members are nations which have 
gained their independence from tne peaceful dismantling of empires—a 
process which brought nationhood to one-third cf all the peoples of the 
world and which is here to stay. 

We weleome this growth. 

The peoples of the world are nore directly represented in the General 
Assembly of the United Nations today than they were 20 years ago. 

We want to work together and zsoperate with these new countries, within 
the United Nations. 

If there are differences among as, we want them to be aired and exam- 
ined within the United Nations. 

This is the way to a peaceful and cooperative world. 

But just as we welcome the growth of the United Nations, we must 
also recognize that the present Security Council and the present Eco- 
nomic and Social Council do not now realistically reflect it. 

An inerease in the representation on both Councils is now clearly 
necessary to restore the balance which existed between the Councils and 
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the General Assembly when the charter came into force. An expansion 
of 50 percent in the case of the Economic and Social Council and less in 
the Security Council is a reasonable way to adjust to a membership which 
has more than doubled. At the same time, the es is not such as 
to make the Councils unwieldy. 

Second, the amendments are equitable. 

When the charter was signed in 1945, the member states from Africa 
and Asia numbered 13 out of a total of 51—less than a third. Today, 
the member states from these great continents number 61 out of a total of 
114—more than a half. The General Assembly resolutions, necessarily 
and rightly, take this new arithmetic into account. 

Moreover, the explicit allocation of the new seats to geographic areas, 
as provided by Assembly resolution, is wise. It is designed to eliminate 
the contentious problem of sharing an inadequate number of seats—which 
has led to pressures against existing seats, to disputes over the definition 
of geographic areas, and to split terms on the Security Council to meet 
competing claims for representation. 

Third, the amendments fully protect the basic interests of the permanent 
members. While we have seen that the work of the Security Council can 
be hampered seriously by the abuse of the veto provision, it nevertheless 
remains a wise and realistic feature of the United Nations Charter. The 
veto provision is maintained. 

Fourth, because the amendments are at once realistic and equitable, they 
will strengthen the United Nations. 

They will increase the vitality of these Councils and of the United 
Nations itself by permitting more of the newer members to take part in 
the consideration of major world problems. 

The. amendments, which will insure that the Councils represent the 
whole Organization they are intended to serve, will thereby also insure 
that the Councils continue to earn the confidence and support of the 
membership at large. Without this confidence and support, the Councils 
eannot be fully effective. 

The Organization as a whole will benefit from fuller participation in the 
work of the Councils by the new members who have much to contribute— 
as they will benefit from the exercise of shared responsibility. 

Fifth and finally, the amendments are a reflection and a demonstra- 
tion of both the stability and the adaptability of the United Nations 
Charter. 

We Americans have always had a healthy respect for the stability of 
our institutions and a wariness of change for the sake of change. Our 
American Constitution, which has been amended only 14 times since the 
Bill of Rights in 1791, has clearly met the test of stability. The fact 
that the United Nations Charter has remained as it was written 20 years 
ago is ample evidence of its stability. 

At the same time, we Americans have always recognized the forces of 
change, and have always known instinctively that the ability of an institu- 
tion to adapt to changed conditions is a reliable measure of its capacity 
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for survival and growth. Our American Constitution, as evidenced by 
its amendments, has clearly met this test of adaptability. 

Now with its 20th birthday approaching, the United Nations is seeking 
the first two amendments to its basic charter. And this is welcome evi- 
dence of the inherent flexibility of another great institution. 


The Organization has reached a point where the Security Council and 
the Economic and Social Council need to be enlarged to take account of 
the great growth of the Organization In recent years. 

The proposed amendments offer responsible and equitable plans for 
meeting this problem. 

Because the United Nations will continue to be deeply needed by 
nations which seek peace, by al nations which seek to raise the levels 
of human welfare, by all nations which seek ta cooperate in putting the 
achievements of modern technolcgy to work for all mankind, it is in the 
national interest of the United States to ratify these steps toward making 
more effective the principal Councils of the Organization. 

I therefore request the consent of the Senate to ratification by the 
United States of these amendments to the Charter of the United Nations. 

Lynpon B. JOHNSON 


(Senate Exec. A, 89th Cong., 1st Sess.; reprinted in 52 Dept. of 
State Bulletin 678 (1965).) 


Financing—Article 19 of the GCharter—U. 8. position * 


On October 8, 1964, Ambassedor Adlai E. Stevenson transmitted to 
United Nations Secretary General U Thant a United States memorandum, 
dated October 8, 1964, concerning ‘‘The United Nations Financial Crisis,’’ 
with a request that it be circulated as an official document of the General 
Assembly. The portions of the Memorandum of particular legal interest 
follow: 


D. Soviet Legal Arguments 


Let us now consider the legal arguments which have been made by the 
USSR. 

It should first be noted that every one of the arguments put forward 
by the Soviet Union in its memorandum of September 11, 1964, and else- 
where, was made by the Soviet Representative in his submission and argu- 
ment before the International Court of Justice in the summer of 1962, 
when the Court considered the question of whether the UNEF and ONUC 
assessments voted by the General Assembly were ‘‘expenses of the Organi- 
zation’’ within the meaning of article 17, paragraph 2, of the Charter, 
and therefore binding obligations of the Members. 

* Excerpts from an earlier Memorandum of Law on Article 19 of the Charter of the 


United Nations, prepared by the Ojlic2 of the Legal Adviser, Department of State, 
February, 1964, are printed in 58 A.J.I.L. 753 (1964). 
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Every single one of those arguments was specifically rejected in the 
Court’s Advisory Opinion of July 20, 1962. That Opinion was accepted 
on December 19, 1962, by the General Assembly by the overwhelming vote 
of 76-17-8, after the Assembly had decisively defeated an amendment 
which would merely have taken note of the Opinion. 

Nevertheless, it may be useful to deal briefly with the Soviet contentions. 


1. The Claimed ‘“‘Egelusive” Peacekeeping Rights of the Security 
Council ; 


The Soviet position is that the Security Council, and only the Security 
Council, has any right to take any action whatsoever with respect to the 
keeping of the peace, and that the General Assembly has no rights what- 
soever in that area. l 

It should first be noted that this argument has nothing to do with 
ONUC, which was authorized and reauthorized by the Security Council 
by repeated Resolutions, four out of five of which were voted for by the 
Soviet Union—it abstained on the fourth. Further, it will be remembered 
that UNEF was recommended by the General Assembly pursuant to the 
Security Council ’s referral of the problem to the General Assembly for its 
recommendations, by a resolution which the Soviet Union voted for. 

In any event, there is no basis for the contention that the Security 
Council has exclusive rights as to peacekeeping, and the General Assembly 
none. Article 24 of the Charter gives the Security Council “primary 
responsibility for the maintenance of international peace and security’’, 
but not exclusive authority. 

The Charter provisions set forth unequivocally the authority of the 
General Assembly in this regard. Subject only to Article 12, paragraph 1,1 

—Article 10 authorizes the General Assembly to discuss and make recom- 
mendations on any questions or matters within the scope of the Charter; 

—Article 11, paragraph 2, authorizes the General Assembly to discuss 
and make recommendations with regard to any questions relating to the 
maintenance of international peace and security (except that any question 
on which ‘‘action’’ is necessary shall be referred to the Security Couneil) ; 

—Article 14 authorizes the Genera] Assembly to recommend measures 
for the peaceful adjustment of any situation likely to impair the general 
welfare or friendly relations among naticns, including situations resulting 
from a violation of the purposes and principles of the United Nations; and 

—Article 35 provides that any dispute or situation which might lead to 
international friction or give rise to a dispute may be brought to the at- 
tention of the Security Council or of the General Assembly, whose pro- 
ceedings are to be subject to Articles 11 and 12. 

The word ‘‘action’’ in the exception to Article 11, paragraph 2, clearly 
applies only to coercive or enforcement’ action, and therefore not to recom- 

1 That paragraph reads: ‘‘While the Security Council is exercising in respect of any 
dispute or situation the functions assigned to it in the present Charter, the General 


Assembly shall not make any recommendation with regard to that dispute or situation 
unless the Security Council so requests.’’ [Footnote in original. | 
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mendations by the General Assembly. So the International Court of 
Justice held in its Advisory Cpinion of July 20, 1962, saying at pages 
164-165 ; 


‘The Court considers that tke kind of action referred to in Article 11, 
paragraph 2, is coercive or enforcement action. This paragraph, which 
applies not merely to general questions relating to peace and security, 
but also to specific cases brought before the General Assembly by a State 
under Article 35, in its first sentence empowers the General Assembly, 
by means of recommendations to States or to the Security Council, or to 
both, to organize peacekeeping operations, at the request, or with the 
consent, of the States concerned. This power of the General Assembly 
is a special power which in no way derogates from its general powers 
under Article 10 or Article 14, except as limited by the last sentence 
of Article 11, paragraph 2, This last sentence says that when ‘action’ is 
necessary the General Assembly shall refer the question to the Security 
Council. The word ‘action’ must mean such action as is solely within the 
province of the Security Council. It cannot refer to recommendations 
which the Security Council migit make, as for instance under Article 38, 
because the General Assembly under Article 11 has a comparable power. 
The ‘action’ which is solely witkin the province of the Security Council is 
that which is indicated by the title of Chapter VII of the Charter, namely 
‘Action with respect to threats to the peace, breaches of the peace, and 
acts of aggression’. If the worc ‘action’ in Article 11, paragraph 2, were 
interpreted to mean that the General Assembly could make recommenda- 
tions only of a general character affecting peace and security in the ab- 
stract, and not in relation to specific cases, the paragraph weuld not have 
provided that the General Assembly may make recommendations on ques- 
tions brought before it by States or by the Security Council. Accordingly, 
the last sentence of Article 11, paragraph 2, has no application where the 
necessary action is not enforcement action.”’ 

The Security Council does have the sole authority, under Chapter VII, 
to make binding decisions, obligetory and compulsory on all Members, for 
coercive or enforcement action, but that does not mean that the General 
Assembly cannot make recommendations (as opposed to binding decisions) 
as to the preservation of the peace. l , 

UNEF, as shown by the Secretary General’s report and on the face 
of the Resolutions which authorized it . . . involved no enforcement action, 
and was clearly within the recommendatory power of the General As- 
sembly as regards a situation turned over to it by the Security Council by 
a Resolution voted for by the Soviet Union. 

ONUC was authorized by the Security Council, and reauthorized by the 
Security Council, and no valid objection can be raised to that authorization. 

Few Members of the United Nations would ever agree that, if the Se- 
curity Council proves itself unable to act in the face of an :nternational 
emergency, the General Assembly can only stand by, motionless and 
powerless to take any step for the preservation cf the peace. 
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Certainly the record of recent years shows that the General Assembly 
can take and has taken appropriate measures in the interest of international 
peace, and that it has done so with the support of the overwhelming 
majority of the Members, who believe that such measures are fully within 
the letter and the spirit of the Charter. 


2. The Claimed “Exclusive” Rights of the Security Council as to Peace- 
keeping Expenses 


The Soviet Union also contends that the Security Council has sole 
authority to determine the expenses of a peacekeeping operation, and to 
assess them on the membership, and that the General Assembly has no 
such right. 

We think it unlikely that many Members would ever agree that the 11 
Members of the Security Council should be able to assess the other 101 
Members without any consent or action on their part—surely taxation 
without representation. 

There is not the slightest justification in the Charter for any such con- 
tention. The only reference in the Charter to the Organization’s expenses 
is in Article 17, paragraph 2, which provides that ‘‘the expenses of the 
Organization shall be borne by the Members as apportioned by the General 
Assembly.’’ The Security Council is never mentioned in the Charter in 
connection with any UN expenses. 


3. The Claimed ‘“‘Non-Includability’’ of Peacekeeping Expenses under 
Article 17” 


Article 17 of the Charter reads: 


“1. The General Assembly shall consider and approve the budget of the 
Organization. 

“2, The expenses of the Organization shall be borne by the Members as 
apportioned by the General Assembly.’’ (emphasis supplied). 


It is clear that if the expenses of UNEF and ONUC, as apportioned by 
the General Assembly, are ‘‘expenses of the Organization”, they are 
obligatory on the Members and must be paid. 

This is precisely the question which was decided in the affirmative by the 
International Court of Justice in its Advisory Opinion of July 20, 1962; 
accepted by the General Assembly. 

Before the Court the Soviet Union contended, as it does on page 7 of 
its memorandum of September 11, 1964, that paragraph 2 of Article 17 
refers only to the budgetary expenses of the Organization. The Court 
points out, at page 161, that ‘‘on its face, the term ‘expenses of the Organi- 
zation’ means all the expenses and not just certain types of expenses which 
might be referred to as ‘regular expenses’.’’ 

The Soviet memorandum of September 11, 1964, refers, at page 7, to a 
proposal made at San Francisco as to costs of enforcement action. In 
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point of fact, the proposal was made by South Africa, which suggested 
an amendment to what is now Ariicle 50 of the Charter. 

Article 50 deals with the right of a State (whether a UN Member or 
not) to consult the Security Counzil for a solution of any special economic 
problems arising from preventive or enforcement measures taken by the 
Council; the Article obviously relates to the situation where, for example, 
a Security Council embargo or boycott against an aggressor has the side 
effect of seriously harming the economy of an innocent third country. 

The South Africa amendment was to the effect that a guilty country 
against which UN enforcement actzon is taken should be required to pay the 
costs of the enforcement action and to make reparation for losses and 
damages sustained by the economies of innocent third countries as a result. 
Countries participating in the erforcement action were to submit their 
claims for costs and reparation to the Security Council for approval and for 
action required to ensure recovery. The amendment had nothing whatever 
to do with the payment of peacekeeping costs incurred by the United 
Nations itself. Furthermore, the amendment was rejected by Committee 
ITI/3 by a vote ‘of 19-2. The two votes in favor cf the amendment were 
presumably those of South Africe, the proposer, and Iran, the seconder, 
which indicates that both the Soviet Union and the United States voted 
for rejection. See Documents on UN Conference on International Organi- 
zation, Vol. 3, p. 478, and Vol. 12, pp. 393, 435, 493. 513. 

The full text of Committee ITI/3’s report on the matter (partially quoted 
in ‘the Soviet memorandum at p. 7) was as follows íp. 513): 


‘Economice Problems of Enforzement Action. In conclusion, having 
heard various explanations on the subject of mutual assistance between 
states in the application of the measures determined by the Security Coun- 
cil and having noted the legitimate concern expressed by South Africa 
that the expenses of enforcement ection carried cut against a guilty state 
should fall upon that state, the Committee declared itself satisfied with the 
provisions of paragraphs 10 and 11. [Note: The present Charter Articles 
49 and 50, which contain no provisions as to the treatment of peacekeeping 
expenses. | 

“A desire moreover was expressed that the Organization should, in the 
future, seek to promote a system aiming at the fatrest possible distribution 
of expenses incurred as a result of enforcement action. 

‘‘Having duly noted the explanations and suggestions given, the Com- 
mittee unanimously adopted paragraphs 10 and 11 of the Dumbarton Oaks 
Proposals without change.’ (und2rscoring in the original) (p. 513). 

The Ccmmittee’s rejection of che South African proposal that ag- 
gressors pay, and the Committee’s omission ‘from Articles 49 and 50 of 
any reference to expenses, left Article 17 as the only Article in the Charter 
dealing with expenses. That rejection and omission, and the Committee’s 
emphasis on the fairest possible distribution of enforcement expenses, 
buttress the conclusion that such expenses are to be included in Article 
17, paragraph 2, and apportionec by the General Assembly, and are 
to be borne by the Members. 
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The Soviet memorandum of September 11, 1964, p. 9, refers to a state- 
ment by Goodrich and Hambro in ‘‘Charter of the Umted Nations, Com- 
mentary and Documents”, Boston, 1949, that the expenses referred to in 
Article 17, paragraph 2, do not include the cost of enforcement action. 
In point of fact the statement is found in a footnote, footnote 90 on p. 184. 
The footnote refers to Article 49 (which provides that Members are obli- 
gated to join in affording mutual assistance in carrying out Chapter VII 
measures decided upon by the Security Council) and to the discussion of 
that Article on p. 295 of the same book. Both references, and. the discus- 
sion, make it clear that the authors have in mind enforcement costs that 
are to be borne by Members themselves in carrying out measures decided 
upon by the Security Council under Articles 48 and 49, and not the type 
of non-enforcement peacekeeping expenses involved in UNEF and ONUC, 
where, by agreement, primary expenses were to be borne by the States 
furnishing the forces, but their extra and additional expenses were to be 
reimbursed by the UN. ~ 

The Soviet memorandum contends (pp. 9, 10) that the fact that the 
General Assembly set up separate accounts for UNEF and ONUC ex- 
penses, apart from the regular budget, and, in certain cases, apportioned 
and assessed those expenses in a manner different from that used in the 
case of regular budget expenses, took UNEF and ONUC expenses out of 
the category of ‘‘expenses of the Organization’’ as found in Article 17, 
paragraph 2. 

The International Court of Justice in its Advisory Opinion of July 20, 
: 1962 decisively rejected this contention, saying with respect to UNEF 
expenses, after a full review (pp. 172-175) of the General Assembly 
UNEF assessment resolutions from 1956 to date: 


“The Court concludes that, from year to year, the expenses of UNEF 
have been treated by the General Assembly as expenses of the Organization 
within the meaning of Article 17, paragraph 2, of the Charter.’’ (p. 175) 


As to ONUC expenses, the Court said at pp. 178, 179: 


“The conclusion to be drawn from these paragraphs is that the General 
Assembly has twice decided that even though certain expenses are ‘extra- 
ordinary’ and ‘essentially different’ from those under the ‘regular budget’, 
they are none the less ‘expenses of the Organization’ to be apportioned in 
accordance with the power granted to the General Assembly by Article 17, 
paragraph 2. This conclusion is strengthened by the concluding clause oi 
paragraph 4 of the two resolutions just cited-which states that the decision 
therein to use the scale of assessment already adopted for the regular 
budget is made ‘pending the establishment of a different scale of assessment 
to defray the extraordinary expenses’. The only alternative—and that 
means the ‘different procedure’—contemplated was another scale of assess- 
ment and not some method other than assessment. ‘Apportionment’ and 
‘assessment’ are terms which relate only to the General Assembly’s author- 
ity under Article 17.’’ (emphasis in the original). 
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The clear conclusion is that the UNEF and ONUC expenses are ‘‘ex- 
penses of the Organization’’ as referred to in Article 17, paragraph 2, and, 
as duly apportioned by the General Assembly, ‘‘shall be borne by the 
Members’’ as obligatory obligations. 


4, The Claimed ‘‘Non-Applicabitlity’’ of Arvicle 19 
The first sentence of Article 19 of the Charter reads as follows: 


‘fA member of the United Nations which is in arrears in the payment 
of its financial contributions to the Organization shall have no vote in the 
General Assembly if the amount of its arrears equals or exceeds the amount 
of the contributions due from it for the preceding two full years.” 


The Soviet Memorandum of September 11, 1964, states (p. 11) that the 
arrears to which Article 19 refers are arrears in the payment of expenses 
under Article 17. This is of course true. 

But the Memorandum contends (pp. 10, 11) that since, according to 
the Soviet claim, UNEF and ONUC expenses are solely within the compe- 
tence of the Security Council and are not ‘‘expenses of the Organization’’ 
under Article 17, they cannot be included in the caleulation of arrears 
under Article 19. 

But, as the International Court of Justice has held and as the General 
Assembly confirmed (see headmg D 3 above), UNEF and ONUC expenses 
are ‘‘expenses of the Organization’’ under Article 17 and were properly 
apportioned under that Article by the General Assembly. Therefore they 
are to be included in any ealculation of arrears under Article 19. 

The Memorandum refers on p. 11 to an amendment to the present Article 
19 proposed at the San Francisco Conference by Australia. The amend- 
ment in question would have added to Article 19 a provision that a Member 
shall have no vote if it has not carried out its obligations under what is now 
Article 43. In other words, for example, if a Member has greed with the 
Security Council under Article 48 to furnish certain troops on the Council’s 
call, and later refuses to do so, it should lose its vote. The proposed amend- 
ment would thus have added tc Article 19, which already provided for loss 
of vote by a Member failing to pay its assessments for UN expenses, a pro- 
vision for loss of vote by a Member failing to comply with its Article 43 
obligations. Expenses were not involved in the proposed amendment at all. 

In pcint of fact the proposed amendment was withdrawn by Australia 
and was never voted on. The proposed amendment and its withdrawal 
have nothing to do with the fact that Article 19 does deprive a Member 
of its vote for failing to pay its assessments for UN expenses, and the fact 
that these expenses include, as the International Court of Justice has held, 
the UNEF and ONUC peacekeeping expenses incurred by the UN itself 
and duly assessed on all Members by the General Assembly. Those inter- 
ested in the proposed amendment will find the accurate story in the docu- 
ments cf the UN Conference on International Organizaticn, Vol. 8, pp. 
470 and 476. | 
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So the conclusion is clear that, in the calculation of arrears under Article 
19, UNEF and ONUC assessments are to be included. 


E. The Attitude of the UN Membership 


From the foregoing it is clear that UNEF and ONUC arrears are legal 
and binding obligations of Members. Furthermore, it is the overwhelming 
conviction of the U.N. Membership that they should be paid, and that © 
all Members have a collective responsibility for the financing of such 
operations. 

General Assembly Resolution 1854 (XVII), of December 19, 1962, ac- 
cepting the International Court of Justice Advisory Opinion that UNEF 
and ONUC expenses are ‘‘expenses of the Organizations?’ within the mean- 
ing of Article 17, paragraph 2, has already been cited, together with the 
vote of 76-17-8 in its favor. 

By Resolution 1874 (S/IV), adopted on June 27, 1963 by the vote of 
92-11-3, the General Assembly affirmed, among other principles, the prin- 
ciple that the financing of peacekeeping operations is the collective responsi- 
bility of all Member States of the United Nations. 

On June 27, 1963, by the vote of 79-12-17, the General Assembly adopted 
Resolution 1877 (S/IV), reading in part as follows: 


‘*Noting with concern the present financial situation of the Organization 
resulting from the non-payment of a substantial portion of past assessments 
for the United Nations Emergency Force Special Account and the ad hoc 
Account for the United Nations Operation in the Congo, 

‘‘ Believing that it is essential that all assessments for these Accounts 
be paid as soon as possible, 

‘1. Appeals to Member States which continue to be in arrears in 
respect of their assessed contributions for payment to the United Nations 
Emergency Force Special Account and the ad hee Account for the United 
Nations Operation in the Congo to pay their arrears, disregarding other 
factors, as soon as their respective constitutional and financial arrangements 
can be processed, and, pending such arrangements, to make an announce- 
ment of their intention to do so: 

“2, Expresses its conviction that Member States which are in arrears 
and object on political and juridical grounds to paying their assessments 
on these accounts nevertheless will, without prejudice to their respective 
positions, make a special effort towards solving the financial difficulties of 
the United Nations by making these payments;’’ 


Despite the overwhelming support for the legal conclusion of the Inter- 
national Court of Justice that UNEF and ONUC expenses are legally 
binding obligations, and for the political conclusion that these expenses 
should be paid, regardless of legal dissent, to keep the UN solvent, the 
United Nations is still faced with refusals by certain States to pay their 
shares of these expenses. 
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F. Article 19 


November 10 is the opening of the General Assembly, and November 
10 presents the inevitable and inescapable issue of Article 19 unless requisite 
payments are made before that opening. Article 19 reads as follows: 


“A Member of the United Nations which is in arrears in the payment 
of its financial contributions to the Organizatior shall have no vote in the 
General Assembly if the amount of its arrears equals or exceeds the amount 
of the contributions due from it for the preceding two full years. The 
General Assembly may, nevertheless, permit such a Member to vote if it is 
satisfied that the failure to pay is due to conditions beyond the control of 
the Member.’’ 


The first sentence of Article 19 says in simple and clear terms that a 
Member subject to its provisions shall have no vote in the General Assembly. 
It does not say that the Ganerel Assembly has any discretion with respect 
to such a Member; it does not say that the Genera] Assembly shall vote 
as to whether the delinquent shall have no vota; it simply says that the 
delinquent shall have no vote. The first sentence of Article 19 in the 
French text 1s even more emphatic: it says the delinquent Member cannot 
vote—-‘‘ne peut participer au vote.’’ 

The second sentence of Article 19 does provide for a vote; a delinquent 
Member whose failure to pay is due to conditions beyond its control may 
be permitted by the General Assembly to vote. But there is no discretion 
as to a delinquent Member whose failure to pay is not due to conditions 
beyond its control, no discretion as to a Member which refuses to pay. 

The United States hopes that those Members about to be confronted by 
Article 19 will take the action necessary to avoid the confrontation. 

The way to avoid the confrontation is for those subject to the terms 
of Article 19 to make the necessary payments. 

The United States does not seek the confrontation—but if on November 
10 the plain and explicit terms of Article 19 do become applicable, there 
is no alternative to its application. 

It is not only that Article 19 means what it says—-that the Member shall 
have no vote—it is that failure to apply the Article would be a violation 
of the Charter which would have far-reaching consequences. 

Failure to apply the Article would break faith with the overwhelming 
majority of Members who are paying their peacekeeping assessments— 
often at great sacrifice—as obligations binding under the Cherter. 

Failure to apply the Article would be a repudiation of the International 
Court of Justice and of that rule of international law whose continued 
growth is vital for progress toward peace and disarmament. 

Failure to apply the Article would mean the discarding of the only 
sanction which the United Nations has in support of its capacity to collect 
what its Members owe it. 

Failure to apply the Article would undermine ... the power under 
Article 17 to assess the expenses of the Organization on the Members. 
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Failure to apply the Article would tem>t Members to pick and choose, 
with impunity, from among their obligations to the United Nations, re- 
fusing to pay for items they dislike even though those items were author- 
ized by the overwhelming vote of the Members. Indeed, the Soviet Union 
has already said that it will not pay fcr certain items in the regular 
budgets. How could any organization function on such a fiscal quick- | 
sand? 

Failure to apply the Article to a great power simply because it is a great 
power would undermine the constitutional integrity of the United Nations, 
and could sharply affect the attitude toward the Organization of those 
who have always been its strongest supporters. 

Failure to apply the Article could seriously jeopardize the support of 
United Nations operations and programs, not only for the keeping of the 
peace but for economic and social development. 

The consequences of not applying Artizle 19 would thus be far worse 
than any conjectured consequences of applying it. 

We believe that it is the desire of most Members of the United Nations 
that the situation not arise which makes Article 19 applicable, and therefore 
we believe that it is up to the Membership to see to it that the confrontation 
is avoided through the means available under the Charter for avoiding 
it—the making of the necessary payments. . 


(51 Dept. of State Bulletin 683 , (1984). ) 


On January 26, 1965, Ambassador Stevenson addressed the General 
Assembly; portions of his statement follow: 


. What then is the issue before us? It is, in essence, whether or not 
we intend to preserve the effective capacity of this organization to keep 
the peace. It is whether to continue the difficult but practical and 
hopeful process of realizing in action the potential of, the Charter for 
growth through collective responsibility, or. to turn toward a weaker 
concept and a different system... . 


=z * * 


The decision to invest this Assembly with the power over the United 
Nations finances, its power of assessment, was made in 1945 when the 
Charter was adopted. Ever since then, an overwhelming proportion of the 
Members have been paying their assessments on the assumption and under- 
standing that this was, in fact, the law—and that the law would be applied 
impartially to one and all.... 


xs ¢ 


It is your power of assessment which is being challenged. It is the 
power of each member of this assembly—and particularly those smaller 
nations whose primary reliance fo? peace and security and welfare must 
be the United Nations. And—make no mistake about it—it is your 
power to keep or to abandon. 

We can live with certain dilemmas and paradoxes; we can paper over 
certain ambiguities and anomalies; we can ignore certain contradictions 
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of policy and principle in the interests of pursuing the common interest 
` of majorities in this Assembly. And we can, of course, change our pro- 
cedures and devise new procedures, within the framework of the basic law, 
for handling our affairs in the future. Or we can indeed change the law. 
But we cannot have a double standard for applying the present law under 
which we have been operating in good faith for the past two decades. 

We cannot have two rules for paying assessments for the expenses of 
the Organization: one rule for most of the members and another rule for 
afew. If this Assembly should ignore the Charter with respect to some 
of its members, it will be in no position to enforce the Charter impartially 
as to others, with all the consequences which will follow with respect to the 
mandatory or voluntary character of assessments... . 


= * % 


This is our position not because we found it advantageous to our narrow 
national interests to treat assessments as mandatory; we found it a price 
worth paying in recognition that others also shared the principle that all 
members bear some measure of responsibility for maintaining the peace. 

This is our position, rather, because we believe that in the nuclear age 
the only true national security for all members lies in a reliable and 
workable system of dealing with international disputes by non-violent 
means—-because we believe that we shall continue to face erises and 
problems which, by definition, can only be dealt with internationally— 
because we believe that workable, effective international institutions are a 
plain necessity of our day ard age—because we believe that in every 
secure community shared privileges demand shared responsibility—and 
because we believe it unwise and unsafe and unnecessary to take a side 
road at this stage of the journey on which we set out together two decades 
ago. .., 


(US/UN Press Release No. 4492, January 26, 1965.) 
Vier-Nam | 
US. Report to U.N. Security Council 


Following is the text of a letter from Ambassador Adlai E. Stevenson, 
U. S. Representative to the United Nations, to Ambassador Roger Seydoux, 
President of the U.N. Security Council: 


February 27, 1965 
ExceLLency: For the information of the Members of the Security 
Council, J am transmitting a special report entitled Aggression From the 
North, the Record of North Vier-Nam’s Campaign To Conquer South Viet- | 
Nam, which my Government is making public today. It presents evidence 
from which the following conclusions are inescapable: 
First, the subjugation by fcree of the Republic of Viet-Nam by the 
regime in northern Viet-Nam is the formal, official policy of that regime; 
this has been stated and confirraed publicly over the past five years. 
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Second, the war in Viet-Nam is directed by the Central Committee of 
the Lao Dong Party (Communist) which controls the government in 
northern Viet-Nam. 

Third, the so-called People’s Revolutionary Party in the Republic of 
Viet-Nam is an integral part of the Lao Dong Party in North Viet-Nam. 

Fourth, the so-called liberation front for South Viet-Nam is a sub- 
ordinate unit of the Central Office for South Viet-Nam, an integral part 
of the governmental machinery in Hanoi. 

Fifth, the key leadership of the Viet-Cong—officers, specialists, tech- 
nicians, intelligence agents, political organizers and propagandists—has 
been trained, equipped and supplied in the north and sent into the Re- 
public of Viet-Nam under Hanoi’s military orders. 

Sixth, most of the weapons, including new types recently introduced, 
and most of the ammunition and other supplies used by the Viet-Cong 
have been sent from North to South Viet-Nam. 

Seventh, the scale of infiltration of men and arms, including regular 
units of the armed forces of North Viet-Nam, has increased appreciably 
in recent months. 

Eighth, this entire pattern of activity by the regime in Hanoi is in viola- 
tion of general principles of international law and the Charter of the 
United Nations, and is in direct violation of the Geneva Accords of 1954. 
Such a pattern of violation of the treaty obligations undertaken at Geneva 
was confirmed by a special report cf the International Control Commission 
in 1962 and it has been greatly intensified since then. 

These facts about the situation in Viet-Nam make it unmistakably clear 
that the character of that conflict is an aggressive war of conquest waged 
against a neighbor—and make nonsense of the cynical allegation that this 
is simply an indigenous insurrection. 

I request that you circulate copies of the Report, together with copies 
of this letter, to the Delegations of all Member States as a Security 
Council document. 

In making this information available to the Security Council, my Gov- 
ernment wishes to say once more that peace can be restored quickly to 
Viet-Nam by a prompt and assured cessation of aggression by Hanoi 
against the Republic of Viet-Nam. In that event, my Government—as it 
has said many times before—would be happy to withdraw its military 
forces from the Republic of Viet-Nam and turn promptly to an inter- 
national effort to assist the economic and social development of South- 
east Asia. 

In the meantime, my Government awaits the first indication of any 
intent by the government in Hanoi to return to the ways of peace and 
peaceful resolution of this international conflict. 

Accept, Excellency, the assurance of my highest consideration. 


ADLAI E. Stevenson 


(U. 8./U.N. Press Release No. 4508, Feb. 27, 1965; 
52 Dept. of State Bulletin 419 (1965).) 
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Wrest AGREEMENT 
Protocol for the extension of the 1962 agreement 


On April 28, 1965, the Presidant transmitted to the Senate for approval a 
protocol for the extension of the International Wheat Agreement, 1962, 
which was open for signature in Washington from March 22 until April 
23, 1965. 

The report of the Secretary of State, which was transmitted for the 
information of the Senate, reacs in part as follows: 


... The developments relating to international trade in wheat in 
the next year or two, both in the international sphere such as the 
GATT negotiations and within individual ccuntries that are important 
wheat importing or exporting nations, are difficult to predict at this 
time. Consequently, the members of the International Wheat Council 
did not believe negotiations of a new wheat agreement should be 
undertaken now. By extending the 1962 agreement, however, the 
International Wheat Council and its staff will be able to continue 
their present functions while the countries of the world reconsider 
their longer range policies on the proper way to regulate world trade 
in wheat. Most of the other countries thet are parties to the 1962 
agreement preferred a two-year extension of the 1962 egreement, but 
the United States indicated that in view of uncertainties relating to 
its domestic situation it could not agree to more than a one-year ex- 
tension at this time. Because of the importance of the United States 
as a wheat-exporting nation, the other countries that participated 
with the United States in the recommendation of this protocol have 
agreed to limit the present 2xtension to July 31, 1966... . 


(Senate Exec. B, 89th Cong., Ist Sess.) 


JUDICIAL DECISIONS 
By Joun R. Stevenson * 


Of the Beard of Editors 


Historie waters—Hawau—inter-island waters beyond three-mile limit 
are “high seas’’—owr carrier with flights through airspace above 
such waters subject to exclusive jurisdiction of Civil Acronauttes 
Board 


Crvm AERONAUTICS BOARD v. ISLAND AIRLINES, Inc. 235 F. Supp. 
990.3 | 
U.S. Dist. Ct., Hawaii, October 8, 1964. 


[In the spring of 1968, Island Airlines, Ine. (Island) commenced opera- 
tions between several of the major islands of the Siate of Hawaii (State) 
under the authority of the Publie Utilities Commission of the State of 
Hawaii (P.U.C.), but without attempting first to obtain from the Civil 
Aeronauties Board (C.A.B.) a certificate of public convenience and neces- 
sity as required by Section 401(a) of the Federal Aviation Act (49 U.S.C. 
§1871(a)). Shortly thereafter, on May 24, 1968, the C.A.B. began an 
action against Island in the United States District Court for Hawaii, 
claiming that Island was an air carrier engaged in interstate air transporta- 
tion within the meaning of 49 U.S.C. §1801(8), (10) and (21) (a), which 
defines ‘‘Interstate air transportation’’ to include flights ‘‘between places 
in the same State of the United States through the airspace over any 
other place outside thereof.’’ The C.A.B. sought a declaratory Judgment 
as to its exclusive jurisdiction and an injunction against operations by 
Island until it obtained from the C.A.B. the certificate of public con- 
venience and necessity called for by the Act. Island answered that its 
flights between the major islands of Hawaii were intrastate flights. This 
had also been the conclusion reached by the Suprerae Court of Hawaii on 
July 22, 1963, in an appeal to that court taken after a favorable ruling 
for Island by the P.U.C. Matter of the Application of Island Airlines, 
Inc., 47 Haw. 1, 384 Pac.2d 536. The District Court ruled in favor of 
the C.A.B. in the present action on August 8, 1963, but the Court of 
Appeals for the Ninth Circuit remanded with instructions that the Dis- 
trict Court rule expressly on the question of the boundary or boundaries 
of Hawii. The opinion on remand follows.] 


* Assisted by John E. Donnelly, Cornelius B. Prior, Jr., and William J. Williams, Jr., 
of the New York Bar. 
1Excerpted text of opinion; certain footnotes are also omitted and the others re- 


numbered. 
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... the major islands making up the State of Hawaii are separated 
from each other by the waters o the North Pacific Ocean, and the dis- 
tances between the islands of Kauai and Oahu, Oahu and Molokai, Molokai 
and Maui, and Maui and Hawaii, over the channels in between, vary from 
the shortest: Molokai-Maui, 7.5 neutical miles, to the longest: Kauai-Oahn, 
62.9 nautical miles. Because of these distances, combined with the com- 
plete absence of protective land masses lying anywhere near the islands 
on the northeast side of the islamd chain, and, except for the islands of 
Lanai and Kahoolawe, an equal absence of any land masses on the south- 
west side of the chain, there is nothing tc break up the great swells of the 
North Pacific waves which, unimpeded, roll upon the shores and sweep 
through the channels between the islands. 

[The court expressed the view that air transportation over the high seas 
outside of the territorial limits cf a State constitutes air transportation 
over a ‘‘place’’ outside of that Scate. Ft referred to the Geneva Conven- 
tion of 1958 on the High Seas, the United States precedents, and the legis- 
lative history of the Civil Aercnentics Act.] 

Island has urged that the charnels between the islands of the State of 
Hawaii are within the boundaries of the State and therefore that flights 
between the islands are flights over the territorial waters cf Hawaii and 
not through the airspace over any place outside of the Stata. 

The Statehood Act itself (§2, 7E Stat. 4) says: 


“The State of Hawaii shall consist of all the islands, together with 
their appurtenant reefs and territorial waters, included in the Terri- 
tory of Hawaii on the date ož enactment of this Act.’’ 


with certain exceptions not material here. Both Island and State now 
maintain that, because of its histcrical claims and hence right to the same 
when Hawaii was annexed by the United States in 1898, 30 Stat. 750, the 
channels between the islands, from Niihau to Hawaii, were within the 
boundaries of the nation of Haweili (both of the Kingdom and succeeding 
Republic) ; that those same boundaries of the nation became the boundaries 
of the Territory of Hawaii; and that upon statehood being granted the 
Territory, that area which was within the boundaries of the nation of- 
Hawaii thereby came within the boundaries of the new State. These 
claims first arise out of the Second Act of Kamehameha III (Statute Laws 
of 1846, Vol. I, Chap. VI, Art. 1, Sections I, IT and IIl): 


“SECTION I. The jurisciction of the Hawaiian Islands shall ex- 
tend and be exclusive for the distance of one marine league seaward. 
surrounding each of the islands of Hawaii, Maui, Kahoolawe, Lanai, 
Molokai, Oahu, Kauai and Nohau; commencing at low water mark on 
each of the respective coasts of said islands. 

“The marine jurisdiction cf the Hawaiian Islands shall also be ex- 
elusive in all the channels passing between the respective islands, and 
dividing them; which jurisdiction shall extend from island to island. 

“SECTION II. It shall te lawful for his Majesty to defend said 
closed seas and channels, anc if the public good shall require it, pro- 
hibit their use to other nations, by proclamation, 
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“SECTION III. All captures and seizures made within said chan- 
nels or within one marine league of the coast, shall be deemed to have 
been made, and shall be deemed to have entered in His Majesty’s 
waters, The civil and criminal jurisdiction shall be co-extensive with 
the one maritime league, and the interisland channels herein defined. 
And the right of transportation and trans-shipment from island to 
island, shall exclusively belong to Hawaiian vessels duly registered 
and licensed to the coasting trade, as in the two succeeding articles 
presecribed.’’ 

[The court also cited a resolution of the Privy Council of the Kingdom 
of August 29, 1850, and a proclamation of neutrality of May 16, 1854, 
which, together with the statute. comprised the only claims made by the 
Kingdom of Hawaii to the waters of the channels. In a subsequent ease, 
involving a crime committed within one of the channels, jurisdiction had 
been grounded, not on any claim to the waters of the channels in their 
entirety, but on the commission of the cerime within one marine league 
of shore. A neutrality proclamation of 1877 referred to the jurisdiction 
of the Kingdom as extending only for one marine league from the low 
water mark. The Supreme Court of the Territory of Hawaii had held 
that the Privy Council, which was responsible for the resolution of August 
29, 1850, lacked power to enact legislation. 

The court then referred to the joint resolution of 1898 annexing the 
Hawaiian Islands to the United States and to the Hawaiian Organic Act 
of April 30, 1900.] 

It must be noted that nowhere in the Organic Act does the Territory of 
Hawaii gain anything more than contro] over the islands and their shores. 
The channels are unmentioned. 

The channels between the islands remained unclaimed until the Consti- 
tutional Convention of the State of Hawaii in 1951. The Constitutional 
Convention Standing Committee by its Report 56, p. 259, stated: 


“The words ‘territorial waters’ are meant to include those rightful 
areas as Incurred in.the Hawaiian Organie Act... which includes 
not only the three-mile limit but the territorial waters between the 
named islands.”’ 


At the 1953-54 hearings before the Committee on Interior and Insular 
Affairs of the United States Senate, 88rd Congress, on S. 49, S. 51 and 
H.R. 3575 (all bills providing for statehood for Hawaii), the Hon. Joseph 
R. Farrington, Delegate in Congress from the Territory of Hawaii; the 
Hon. ©. Nils Tavares, chairman of the Hawaii Statehood Commission, 
former Attorney General of the Territory of Hawaii (and now United 
States District Judge for the District of Hawaii); and the Hon. Oren E. 
Long, former Governor of the Territory of Hawaii, later a United States 
Senator, and then a member of the Statehood Commission—all three 
jointly and severally stated positively and unequivocally that Hawaii made 
no claim for control of ocean waters beyond the traditional three-mile 
limit. (Hearings, supra, Part 2, pp. 40-4, 47-8, 51-2, 121-4, 182, 265.) 

Although during that session there was much discussion and some con- 
fusion concerning the ‘‘historical claim’’ of Hawaii to the interisland and 
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channel waters, when the Hawaiian Statehood bills came up before the 
84th Congress (hearings of 1956), H.R. No. 88 on H.R. 2535, the Com- 
mittee on Interior and Insular Affairs reported that the bourdaries of the 
new State of Hawaii were to include all the islands that formed the 
Hawaiian archipelago, together with the ‘‘territorial waters appurtenant 
to such islands” and defined ‘‘territorial waters’’ as ‘‘all inland waters, 
all waters between the line of mean high tide and the line of ordinary 
low water, and all waters seaward to a line three geographical miles distant 
from the coast line... .”’ 

[The court quoted from a statement of the Department of State con- 
cerning (a) the position of the United States a; the Hague Codification 
Conference of 1930 on the measurement of the territorial sea and on the 
territorial sea within straits, and (b) the measurement of the territorial 
sea from straight base lines. ] 

The term ‘‘territorial waters’’ is normally used to describe both water 
areas that comprise the inland waters and the territorial see. Inland or 
internal waters include all bodies of water within the land <erritory and 
true bays, as well as the area between high-water mark and low-water 
mark. The common legal feature of all inland waters is the complete 
sovereignty which a nation exercises over them, t.e., the same as it exercises 
over its land territory. The sovereignty includes the right of exclusion 
of foreign vessels. 

Seaward of the inland waters is the marginal sea, also called the terri- 
torial sea and the 3-mile limit. This forms part of the marg:nal territory 
of the coastal nation, but foreign merchantmen and perhaps foreign war- 
ships in time of peace, have the right of innocent passage through them. 
The enjoyment of this right may be subject to special regulations laid 
down by the coastal state for the protection of navigation and for the 
execution of laws relating to customs, quarantine, ete. This privilege, 
nevertheless, leaves the general principle of sovereignty intacz, and within 
the 3-mile limits the jurisdiction of the coastal state is as exzlusive as its 
jurisdiction over the land itself. Seaward of the territorial waters lie the 
high seas, że., the open sea (but in the context of the Submerged Land 
Cases, infra, ‘‘open sea’’ refers to all the water areas seaward of the 
unland waters) .? 

As indicated above, Kamehameha III’s Act of 1846 can only be con- 
strued as a claim that the interisland channels were closed, i.e., inland, 
waters of the Kingdom. The neutrality proclamation of 1854 purported 
to implement this claim that they were internal waters by declaring all 
seizures made within the channels an invasion of the jurisdiction of the 
Kingdom, and unlawful. 


2 Shalowitz, Shore and Sea Boundaries, pp. 22 et seq. See also testimony of R. T. 
Yingling, Asst. Legal Adviser in the U. S. Dept. of State, U. S. delegate to the 1958, 
1960 Geneva Conferences on the Law of the Sea, Tr. pp. 140-146; Report of the 
International Law Commission to the General Assembly of the United Nations, 1956, 
Yearbook of the International Law Commission 1956, Vol. II, commentary to the 
Articles of the Law of the Sea, Part I, Territorial Sea, p. 265. 
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The only way in which the extent of such internal waters could be 
measured would be that which was urged by Island in oral argument, i.e., 
by virtue of straight base lines running from headlands on each side 
of the channel. For example, the Kauai channel would be bounded on the 
east by Kauai’s Kahala Point and Oahu’s Kahuku Point, and on the west 
by Kauai’s Makahuena Point and Oahu’s Barbers Point. The Molokai 
Channel would presumably be bounded on the east by Oahu’s Mokapu 
Point and Molokai’s Ilio Point, and on the west by Oahu’s Koko Head and 
Molokai’s Laau Point. The breadth of Alenuihaha Channel would be 
fantastic: its boundaries on the east being Maui’s Kauiki Head and Ha- 
waii’s Halaula, and on the west by Kahoolawe’s Kaka Point and Hawaii’s 
Keahole Point... .$ 

The above areas then are the ‘‘historic waters’’ which certainly Island, 
and impliedly State, claim as the historic waters of Hawaii. 

It is instantly apparent that any such delimitation of the boundaries 
of Hawaii would in effect expropriate to Hawaii large areas of water, 
normally falling within the international concept of high seas, thus 
cutting down the sea area over which the doctrine of ‘‘freedom of the 
high seas’’ could apply.* ‘‘This country, throughout its existence has stood 
for freedom of the seas, a principle whose breach has precipitated war 
among nations. The country’s adoption of the three-mile belt is by no 
means incompatible with its traditional insistence upon freedom of the 
sea, at least so long as the national Government’s power to exercise control 
consistently with whatever international undertakings or commitments 
it may see fit to assume in the national interest is unencumbered.’’ 5 

The ‘‘historic waters’’ concept constitutes an exception to the general 
rules of international law governing the delimitation of the maritime 
domain of a state. Therefore, the title to ‘‘historiec waters” is generally 
considered in the nature of a prescriptive right, t.e., by virtue of ‘‘ac- 
quisitive prescription.” The position of the United Kingdom in the Nor- 


3 Island argued that straight base lines should run completely around the eastern 
perimeter of the Hawaiian archipelago from island headland to island headland and on 
the western perimeter should run straight from Niihau’s Kawaihoa Point to Hawaii’s 
Ka Lae, thus including within its boundaries all of the open ocean between ‘‘the cord 
of the bow and the bow itself,’’ but not even Kamehameha III ever made any such 
grandiose claim, and a similar type of claim put forth by California was rejected in 
United States v. California, 332 U. 8. 19, 67 S.Ct. 1658, 91 L.Ed. 1889 (1947).... 

4 ‘í Definition of the high seas, Article 26. 

‘1. The term ‘high seas’ means all parts of the sea that are not included in the 
territorial sea... or in waters of a State. 

‘2, Waters within the baseline of the territorial sea are considered ‘internal 
waters.’ ?? 

(Report of the International Law Commission to the General Assembly of the 
United Nations, Document A/3159, Yearbook of the International Law Commission 
1956, Vol. TI, p. 259.) 

5 United States v. California, 332 U. S. at p. 35, 61 S.Ct. 1658, at p. 1666, 91 L.Ed. 
1889, 

6 United Nations Secretariat, Memorandum on ‘‘Historie Bays’? (A/Conf. 13/1, 
p. 18-20). 
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wegian Fisheries case, United Kirgdom v. Norway, was that a state can 
only establish title to areas of sea which do not come within the general 
rules of territorial or inland waters, on the basis of a prescriptive title.7 
Norway’s position in the same zase was ‘‘the usage on which an historic 
title is based must be peaceful anc continuous, and consequently ... the 
reaction of foreign States constituses an element to be taken into account 
in an appreciation of such title ...’’8 

At least three factors must be iaken into consideration in determining 
whether a state has acquired an Historic title to a maritime area. These 
factors are 1, the exercise of authority over the area by the state claiming 
the historic right; 2, a continuity of this exercise of authority; and 3, the 
attitude of foreign states. The authority which a state must continuously 
exercise over a maritime area in Drder to be able to claim it validly as 
‘‘historie waters”? is sovereignty, te., it must be claimed as a part of its 
national domain. Absent international approval of the claim, the activities 
carried on by the state in the area in question must be something far more 
objective than simply and solely Internal verbalization, t.e., local legisla- 
tion or proclamation: 1. The sovereignty claimed must be effectively ex- 
ercised; the intent of the state must be expressed by deed and not merely 
by proclamations, e.g., keeping foreign ships or foreign fishermen away 
from the area, or taking action against them. 2. The acts must have 
notoriety which is normal for acts of the state.® 

Continuous usage of long starding of the maritime area was demanded 
even in 1894 (Institute of International Law of 1894). Established usage 
generally recognized by the nations, was the criteria set up dy the Inter- 
national Law Association of 1926. Since an historie title to a maritime 
area, must be based on the active exercise of sovereignty over the area by 
the state claiming it, the activicies from which the requirec. usage must 
emerge was consequently a repeated or continued activity of that same 
state. Passage of time is therefore essential; 7.¢., the state must have kept 
up its exercise of sovereignty over the area for a considerable time.*° 

[The court here summarized the evidence in the Fisheries Case (United 
Kingdom v. Norway), [1951] I.C.. Rep. 116.] 

The burden of proving the open end notorious use of the area in question 
rests on the state claiming that its ‘‘historical waters’’ possess a character 
inconsistent with the principle of the freedom of the high seas. Since 
the historic element is the basis Zor validating what is an exception to the 
general rule of freedom of the seas and therefore intrinsically invalid, 
the burden of proof is thus logically and emphatically placed upon the 
claimant state. 

When the claim of the Kingdom of Hawaii is measured in the light of 


7 International Court of Justice, Pleadings, Oral Arguments, Documents, Fisheries 
Case, Vol, IT, p. 302. 8 Ibid., Vol. III, pp. 461-62. 

9 ‘t Juridical regime of historic waters, including historie bays’? prepared by the 
Secretariat, United Nations, Yearbook of the International Law Commission 1962, Vol. 
II, pp. 138-15. 10 Ibid., p. 15. 

11 Supra note 7, Vol. I, p. 566; Vol. I-, pp. 645-646. 
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the above rules of international law, it instantly becomes obvious that 
the nation of Hawaii ceded and turned over to the United States no valid 
claim of sovereignty over the intcrisland channels. 

As indicated heretofore, the first and only steps to set up the interisland 
channels as historic waters were manifested in the years 1846 to 1854, t.e., 
the Acts, Resolutions and Proclamations, supra. There was, however, 
never any external manifestation of the verbal claim of sovereignty over the 
channels. Actually, the Kingdom had no means of enforcing any such 
claim as set forth in the Neutrality Proclamation of 1854: During its 
entire history, the Kingdom had only one warship, the SS Kaimiloa, an 
ex-steamer of 170 tons, refitted into a ‘‘man-of-war’’ which, in 1877, made 
but one inglorious and disastrous voyage—to Samoa.” Further, Kala- 
kaua’s 1877 Proclamation of Neutrality negated Kamehameha III’s claims 
of sovereignty over the waters. 

As indicated above, upon annexation the United States was ceded all 
rights of the nation of Hawaii. That nation’s claim of jurisdiction over 
the interisland channels had never ripened into a prescriptive historical 
right to the waters. Thereafter, the United States never made any claim, 
either locally, nationally, or internationally, that the channel waters were 
being claimed by the United States as ‘‘historical waters,’’ t.e., internal 
waters of Hawaii. 

To the contrary, consistent with its international policy of freedom of 
the seas and the three-mile limit of territorial waters, in all of the hearings 
before Congress, the various departments of the government insisted that 
the channel waters, beyond the three-mile limit, were ‘‘high seas.’’ 

{The court referred to and quoted from United States v. Louisiana, 368 
U. S. 1 (1960), and the Submerged Lands Act of 1953. It concluded that 
‘the boundaries of Hawaii were fixed at three nautical miles from the line 
of ordinary low water surrounding each and every one of the islands com- 
posing the State of Hawaii.” In any event, the flight patterns for inter- 
island travel were such that aircraft would have to fly over the high seas 
well beyond any area which might be claimed by Hawaii to be part of its 
territorial sea. | 

Unquestionably then, whether Island flies over the channels or outside 
of them, it is compelled to fly its passengers over places outside the State’s 
boundaries in order to fulfill its obligations as an air carrier between the 
islands. It therefore follows that Island’s scheduled interisland flights 
carrying persons or property are in interstate air commerce between a 
place in Hawaii to another place in Hawaii, through airspace over places 
outside thereof, within the scope of the definition of interstate air trans- 
portation in the Act (49 U.S.C.A. §1801(21) (a)), and the CAB has juris- 
diction and control over the flights of any such air carrier (and Island 
is such an air carrier). Such a carrier may not, therefore, carry on such 
flights between the islands making up the State of Hawaii without having 


12 Alexander, History of the Later Years of the Hawaiian Monarchy and Revolution 
of 1893, (1896) pp. 17-19. 
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first received a Federal certificate from the CAB under Section 401 of 
the Act: (49 U.S.C.A. § 1871). 


* å k + + ġ 


The prayer for a permanent injunction enjoining Island from air trans- 
portation of passengers between the islands of Kauai, Oahu, Molokai, 
Lanai, Maui, and Hawaii, of the State of Hawaii, without first being issued 
a certificate of public convenienc2 and necessity by the CAB, is granted. 


CASE NOTES 


(a) UNITED STATES COURTS—-PUBLIC INTERNATIONAL Law 


Sovereign immumity—immumiy of diplomatic residences from fore- 
closure to enforce tax hens 


The City of New Rochelle instituted in rem proceedings to foreclose tax 
liens on three separate parcels of real property owned by the Governments 
of Ghana, Indonesia and Liberia and used by them to maintain residences 
for their principal resident representatives to the United Nations. Each 
government moved to dismiss the proceeding on the ground taat the court 
lacked jurisdiction over it and tke real property, contending, ärst, that the 
court lacked jurisdiction to entertain a proceeding to foreclose a lien on 
real property owned by a foreign government and used exclusively for 
diplomatic purposes and, second, that where the executive branch of the 
United States Government has recognized a claim of sovereign immunity 
(the United States, appearing amicus curiae, had urged dismissal of the 
proceedings), courts respect the claim and refuse to entertain jurisdiction. 
The court held that it had jurisdiction over the real property, but decided 
‘‘most reluctantly’’ that it should not exercise jurisdiction over proceed- 
ings such as these and, accordingly, granted the motions and dismissed 
the tax lien foreclosure actions against the real properties. It indicated 
in its opinion that 

. . it might not be amiss to wonder if the State Department realizes 
that our guests at the United Nations could virtually ruin some of 
our finest villages which are so conveniently located to the United 
Nations headquarters? If the ambassadors from fifty or more nations 
should decide to squat ‘‘tax free’’ in the highest assessables (they take 
over nothing but the best) in the same smal! village, the taxes of the 


remainder of the inhabitants would be so high that they would not 
be able to afford the “‘honor’’ of having them. 


Matter of Foreclosure of Tax Liens by City of New Rochelle v. Republic of 
Ghana, 255 N.Y.S. 2d 178 (Westchester Co. Ct., Dec. 16, 1964). 


Acts of unrecognized governments—invalidity of notarial acknowl- 
edyments and authentications by Soviet Latvian and Estonian 
officials 


In accounting proceedings, the powers of attorney of persons purporting 
to appear on behalf of Latvian and Estonian claimants had been executed 
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in Latvia and Estonia and acknowledged in such countries before notaries 
whose signatures were authenticated by an official of the Soviet Latvian 
or Soviet Estonian Supreme Court. The authority of the authenticating 
official was in turn certified by the Consular Administration of the Min- 
istry of Foreign Affairs of the Union of Soviet Socialist Republics. Cer- 
tificates of Conformity, signed by the Third Secretary of the Embassy of 
the Union of Soviet Socialist Republics at Washington, D. C., who was 
also Deputy Chief of the Consular Division of such Embassy, to the efect 
that the powers conformed to and were executed, acknowledged and 
authenticated in accordance with the laws of the Union of Soviet Socialist 
Republics were also filed. . 

Section 32-a of the New York Personal Property Law provides that 

‘Every power of attorney relating to an interest in a decedent’s estate 

. and every other similar instrument containing an expressed or implied 
authorization or delegation of power to act thereunder... shall be 
acknowledged or proved in the manner required to entitle conveyances of 
real property to be recorded... . Section 3801-a of the Real Property 
Law provides that ‘‘The acknowledgment or proof, if taken in the manner 
prescribed by the laws of such foreign country, must be accompanied by 
a certificate to the effect that it conforms with such laws.’’ 

On motions of the Consuls General of the Governments in exile of Latvia 
and Estonia (joined in by the Attorney General of the State of New 
York), the court stated that the Government of the United States had 
never recognized the forceful occupation of Latvia and Estonia by the 
Soviet Union or the absorption and incorporation of Latvia and Estonia 
into the Soviet Union. The court held that the powers of attorney were 
not valid on the ground that they were authenticated by notaries whose 
signatures were authenticated by an official whose acts in such countries 
were not recognized by the United States. The Certificates of Conformity 
were defective in that they failed to show that the powers were executed 
in accordance with the laws of Latvia and Estonia as independent govern- 
ments. 


Questions of recognition of governments lie exclusively within the 
realm of the executive branch of our government and our courts can 
give no effect to an act of an unrecognized government which either by 
implication or otherwise would indicate recognition of that govern- 
ment. ... 


In re Luks’ Estates, 256 N.Y.S. 2d 194 (Surr. Ct., New York Co., Jan, 11, 
1965). 


Interpretation of Warsaw Convention—venue 


Plaintiff, a California resident, in conjunction with an air tour of Europe 
on the Scandinavian Airlines System (SAS), purchased through the Oak- 
land, California, SAS office a ticket on a flight of defendant United Arab 
Airlines from Jerusalem to Cairo. Plaintiff was injured when bad weather 
at Cairo forced diversion of this flight to Wadi Halfa, Sudan, where it 
erashed. 
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Plaintiff brought an action for Camages in the Supreme Court of New 
York. Defendant United Arab Airlines moved to dismiss for lack of 
jurisdiction under Article 28 of zhe governing Warsaw Convention, which 
provides: 


An action for damages must be brought at the option of the plaintiff, 
in the territory of one of the Sigh Contracting Parties, either before 
the court of the domicile of tae carrier or of his principal place of 
business, or where he has a place of business through which the con- 
tract has been made, or before the court at the place of destination. 
(49 U.S. Stat. (pt. IT), 3000-3014, 3020, emphasis added.) 


Reversing Special Term, the Appellate Division dismissed the complaint 
on the ground that although defendant carrier did maintain a place of 
business in New York, the contract of carriage was not made through the 
New York office. 

In reversing, the New York Court of Appeals found that the Appellate 
Division had erred ‘‘by applying mechanically the literal translation of 
a phrase without an analysis of the treaty.’’ The court stated: 


The treaty when interpreted so as to effectuate the obvious purpose 
of the contracting parties does not go as far as to exclude a suit in 
a particular area if the carrie? has an office there and the ticket had 
been purchased in that partizular area, or in another part of the 
territory of a high contracting party. An authorized venue is pro- 
vided when there is a place oz business in the territory and the sale 
of a ticket is closed within tae territory. Such an application of the 
treaty parallels the express provisions. It does not contradict them. 
The application given to the words of the treaty by the respondent 
although literal, effects a resul- contrary to the aims of the convention 
because it unreasonably discriminates against a passenger of the 
airline by reasoning which was only valid while the 2arriers con- 
ducted their business in the manner dictated by a state of affairs 
existing in aviation almost forty years ago. 


Eck v. United Arab Airlines, Inc, 255 N.Y.S. 2d 249 (N. Y. Ct. App., 
Burke, J., Dec. 3, 1964. Bergan and Dye, JJ., dissenting). 


(b) Untrep States Courts—Private [INTERNATIONAL Law 


Judicial jurisdictian—tempcrary injunction against transfer of assets 
of foreign corporation held in bank’s foreign branch office upheld 
pending acquisition of personal jurisdiction. over foreign corporation 


In United States v. Omer, S.A., 210 F.Supp. 773 (U. S. Dist. Ct., S.D. 
N.Y., Nov. 14, 1962), 57 A.J.L.L. 670 (1963), the District Court issued a 
temporary injunction whick enjoixed a United States bank subject to the 
court’s personal jurisdiction from transferring any property or rights to 
property of a Uruguayan corporation, including property held by the 
bank’s Montevideo branch office, pending determination of whether such 
corporation was taxable for Unitec States income taxes on income alleged 
to have been realized within the United States. The District Court indi- 
cated that it would modify the order should compliance be shown to violate 
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foreign law. In First National City Bank v. United States, 321 F.2d 14, 
320 F.2d 1020 (U. S. Ct. App. 2d Cir., June 26, 1963), 57 A.J.I.L. 927 
(1963), the United States Court of Appeals for the Second Circuit reversed. 

The United States Supreme Court, reversing the decision of the Court 
of Appeals, upheld the injunction as ‘‘eminently appropriate to prevent 
further dissipation of assets’’ pending personal service on the corporation. 
Mr. Justice Douglas, speaking for the majority, emphasized that under 
the applicable New York statutory provision (which became effective after 
the temporary injunction was issued), the Uruguayan corporation could 
be subjected to the personal jurisdiction of the court, and expressly stated 
that the Court was intimating no opinion as to what the result would 
have been if the corporation ‘‘were beyond the reach of the District Court 
so far as personal service is concerned.’’ Mr. Justice Harlan, with whom 
Mr. Justice Goldberg concurred, dissented, concluding that: 


. . . the issuance of this freeze order was not ‘‘appropriate for the 
enforcement of the internal revenue laws’’...and therefore... 
the District Court, even though it possessed the naked power to act 
as it did, had no ‘‘jurisdiction’’... to issue the challenged order. 
The same result follows even if naked power be considered as synony- 
mous with jurisdiction (a proposition which for me is wholly un- 
acceptable) for in that event the action of the District Court must 
be regarded as entailing an abuse of discretion of such magnitude 
and mischievous radiations in our general jurisprudence as to make 
the order a proper subject of review by this Court under its super- 
visory powers.’’ (at 410.) 


United States v. First National Ciiy Bank, 379 U. S. 378 (U. S. Sup. Ct., 
Jan. 18, 1965). 


Personal jurisdiction over foreign corporations—subsidiary domg 
business in state as basis—different results in Siath and Second 
Circuits 

In a diversity action brought to recover damages from injuries arising 
out of an accident allegedly caused by the defective brakes of a Renault 
automobile manufactured in France by the defendant Regie Nationale 
Des Usines Renault (Regie), and imported into the United States by de- 
fendant Renault, Inc. (Renault), the Court of Appeals for the Sixth Circuit 
upheld a decision by the District Court for the Eastern District of Michi- 
gan, dismissing the complaint on the ground that the court lacked personal 
jurisdiction over both defendants. Plaintiffs were residents of Michigan. 

Regie is a French Government corporation whose president is appointed 
by the French Government and whose affairs are controlled by a board of 
directors consisting of representatives of the Government, the financial 
and business community, and the users of Renault’s products. At the 
time of suit Regie owned all the stock of Renault, a New York corporation 
whose sole function was to import Renault automobiles to the United States 
and distribute them through regional distributors for sale to local dealers. 

Noting a conflict in other jurisdictions as to whether State or Federal 
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law controls on the issue of personal jurisdiction over foreign corporations 
in diversity actions, the court fo lowed its own recent decision in looking 
to State law. As to the further question of whether the issue of personal 
jurisdiction over foreign corporaions should be resolved differently where 
the corporation of a foreign nacion is involved, the court quoted with 
approval the view of Professor Cheatham that principles of conflict of 
laws developed in interstate mat-ers are properly applied ‘‘in these days 
of expanding international relatons.’’, Some Developments in Conflict 
of Laws, 17 Vanderbilt Law Rev 193, 200 (1963). 

The court then found that Michigan law extended persoral jurisdiction 
over foreign corporations to the naximum limits permitted by the United 
States Constitution, and thus rea:hed the question whether the defendants 
had the requisite ‘‘minimum con-acts’’ with Michigan so that the exercise 
of jurisdiction would not offenc ‘‘traditional notions of fair play and 
substantial justice.” The ‘‘ecntacts’’ relied upon by plaintiffs were the 
facts that a wholly-owned regional distributor of Renault was carrying 
on ‘‘substantial economic activisy’’ in Michigan, including franchising 
Michigan dealers and delivering @rs to them, that sales of defendant’s ears 
were made in Michigan, and tha- warranties of defendant Regie were de- 
livered to retail purchasers in Mchigan. : 

The court first held that ‘‘tae ownership of the subsidiary carrying on 
local activities in Michigan represents merely on2 factor to bs considered in 
assessing the existence or non-exBtence of the requisite minimum contacts 
with the State of Michigan, brt is not sufficient of itself to hold the 
present foreign corporations amenable te personal jurisdiction.”’ 

Moving then to the questions oz sales and warranties, the court indicated 
that the following criteria were Epplicable: 


In determining whether mnimum contacts exist on the basis of the 
presence or sale of a produc within a state, the extent of the contact 
is related to a number of factors, including the number and value 
of sales within the state, their ratio to the total market for like or 
similar products within the state, the quantity or value of the de- 
fendant’s production, the percentage of the total output sold within 
the state, as well as the natu-e of the product, particularly with refer- 
ence to whether it is inherently dangerous or not. 3386 F.2d at 298. 


` Applying this standard to the fa ts at hand, the court found that the only 
relevant evidence put into the record showed the presence of three Renault 
dealers in Detroit and gross salzs of one of them of ‘‘upwards of $100,000.” 
The court held that this ‘‘record of dealerships and sales, even when con- 
sidered together with the existen-:e of a subsidiary corporation doing busi- 
ness within the State and the distribution of warranties with automobiles 
sold’? did not establish a sufficiznt showing of contacts b2atween the de- 
fendants and Michigan to justiy the exercise of personal jurisdiction. 
Velandra v. Regie Nationale Des Usines Renault, 386 F.2d 292 (U. S. Ct. 
App., 6th Cir., Sept. 10, 1964). 


A different result was reached by the Second Circuit in a case involving 
the validity of personal jurisdiction over a British corporation, The de- 
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Havilland Aircraft Co., Ltd. (‘‘Limited’’), on the basis of the business 
activities in New York of its wholly-owned subsidiary, deHavilland Air- 
craft, Ine. (‘‘Inc.’’), a Delaware corporation. 

Plaintiff brought a wrongful death action in the U. S. District Court 
for the Southern District of New York for damages arising out of a 1961 
airplane crash, suing the airline (Aerolineas Argentinas), the manufac- 
turer of the plane (Limited) and its subsidiary (Inc.). Inc. was author- 
ized to do business in New York. Limited had previously been selling air- 
planes and servicing them in the United States. In 1956, two years after 
its Incorporation, Inc. took over the activities Limited had been carrying 
on, but continued to use employees of Limited for certain services. 

The court indicated that the following facts were important in deter- 
mining whether Limited was doing business in New York: 


... Substantially all of Inc.’s income derives from the sale and serv- 
icing of products manufactured by Ltd. or other Ltd. subsidiaries; 
Inc. also sold spares for aircraft manufactured by some other British 
companies which, with Ltd., are members of the Hawker-Siddeley 
Group. A relatively insignificant amount from sales of aircraft polish 
accounts for Ine.’s only business not related to Ltd. Ine. places 
orders with Ltd. after receiving them from customers, and pays Ltd. 
only after receiving payment from the ultimate purchaser, to whom 
delivery is made by Ltd. Ine. is required by Ltd. to give warranties 
at least equivalent to those given by Ltd. Inc. has paid a variety of 
bills for Ltd. employees and officers when they have been in this coun- 
try. Ltd. has an arrangement with a New York bank with respect 
to the payment of import duties. Inc.’s name is listed on Ltd.’s letter- 
head, and Ltd. is listed in the World Aviation Directory as having 
an office in New York at Inc.’s address, Ine. being listed as Ltd.’s 
distributor. Separate books are maintained. 


The court, applying New York law without discussion, relied heavily 
on the recent holding of the New York Court of Appeals in Taca Inter- 
national Airlines, S.A. v. Rolls-Royce of England, Lid., below, and held 
that on the above facts Limited was doing business in New York. The 
question of whether the exercise of such jurisdiction by New York violated 
Constitutional standards of ‘‘minimum contacts’? was not discussed. 
Boryk v. The deHavilland Aircraft Co., Ltd., 341 F.2d 666 (U. S. Ct. App., 
2d Cir., Feb. 16, 1965). 


The New York case relied upon in the Boryk case, above, involved an 
action by a corporation of El Salvador in the New York State courts. 
Plaintiff sought recovery for damages to its airplane in Nicaragua allegedly 
caused by the negligence of a British corporation, Rolls-Royce of England, 
Ltd. (Limited) and others. Service was made on Rolls-Royce, Ine. (Inc.), 
a Delaware corporation qualified to do business in New York and wholly 
owned by Rolls-Royce of Canada, Ltd., all of whose stock was in turn 
owned by Limited. 

The arrangements between the British parent corporation and its New 
York subsidiary were similar to those described in the Boryk case, above: 
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Rolls-Royce, Ltd., manufactures and sells motor cars and airplane 
engines. It also sells parts and gives service to its customers. These 
products are sold practically world-wide and customers can get service 
at many places. Rolls-Royce, Ltd., owns all the stock of Rolls-Royce 
of Canada, Ltd., a Canadian corporation, and this company owns all 
the stock of Rolls-Royce, Inc. The business of Rolls-Royce, Ine., is 
solely in the sale of products manufactured by Rolls-Royce, Ltd., and 
the servicing of the purchasers of those products. The three men- 
tioned companies have some directors in common and key executive 
personnel in Rolls-Royce, Inc., were former executives of either the 
English or Canadian company and were assigned to their positions by 
the English company. There are frequent conferences among execu- 
tives of the three companies at which the policies of Ralls-Royce, Inc., 
are determined. Rolls-Royce, Inc., employees who require technical 
training are given it by Rolls-Royce, Ltd., in Englend. All sales 
literature used by Rolls-Royce, Inc. is written and published by Rolls- 
Royee, Ltd. 


On the basis of these and other connections of Limited with its New 
York subsidiary, the court held that Limited was doing business in New 
York. As to whether such an exercise of personal jurisdiction met con- 
stitutional standards, the court stated: 


Decision of this appeal does not require us to decide whether, under 
modern Federal and New ‘York law, Ltd. treated as a corporation sepa- 
rate from Ine. has substantial enough contacts with our State to 
allow our State to subject Ltd. to a judgment in personam (see Simon- 
son v. International Bank, 14 N. Y. 2d 281). Our question is more 
nearly a factual one: was Inc, a really independent entity or a mere 
department of Lid.? If the latter, then obviously Ltd. was doing 
extensive business in our State through its local department separately 
incorporated as Ine. 


It is interesting to note that when the court in the Boryk case relied on 
Taca, it characterized New York law as a 
steady movement towards holding that in determining whether a cor- 
poration has engaged in activities in the state it is immaterial whether 
these are conducted through a branch or through a subsidiary corpora- 
tion, even though the latter’s formal Independence has been scrupu- 
lously preserved. 


Taca International Airlines, S.A. v. Rolls-Royce of England, Lid., 15 N.Y. 
2d 97 (N. Y. Ct. App., Jan. 14, 1965). 


Securities Exchange Act of 1934—jurisdiction over foreign corpora- 
tions ` 
A minority group of shareholders of a Panamanian corporation, whose 
principal asset was a mining concession in Honduras, brought an action 
against its officers and directors containing a fraud claim besed upon Rule 
10b-5 under the Securities Exchange Act of 1984 (the ‘‘Act’’). De- 
fendants contended service of process on the Panamanian corporation was 
improper because the corporation was not an ‘‘inhabitant’’ or ‘‘found’’ 
in the district in which the process was served as required by Section 27 
of the Act, 
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The court first pointed out that.such a contention had been rejected 
under similar provisions of Section 12 of the Clayton Act in the ease of 
U. S. v. Scophony Corp., 333 U. S. 795 (1948), where the Supreme Court ° 
held that a British corporation could be ‘‘found’’ in the district even 
though it was not ‘‘doing business’’ there. 

Examining the facts in this case, the court noted that the corporation 
was still in an organizational phase, that shareholders’ and directors’ 
meetings were held in the district and that both legal and accounting serv- 
ices for the corporation were being rendered in the district, particularly 
in connection with a registration with the Securities and Exchange Com- 
mission of the corporation’s stock. The court also relied upor evidence 
that notices and other letters to shareholders were sent from the district 
with a return address in the district. The court concluded that 


a sufficient showing has been made to establish that the officers and 
directors of this corporation directed and carried on its affairs in 
such substantial measure in the Eastern and Southern Districts of 
New York so that for the purposes of service of process it was found 
in the Eastern District, and that service upon ... its secretary, was 
valid. 


Kane v. Central American Mining & Oil Inc., 235 F. Supp. 559 (U. S. 
Dist. Ct., S.D.N.Y., Nov. 27, 1964). 


Choice of law in case of shipboard injuries—law of the flag controlling 
where not “fiag of convenience” and not outweighed by contacts 
with other jurisdictions 


A Dutch national commenced a libel in the United States District Court 
for the Southern District of New York, seeking recovery for injuries suf- 
fered aboard a Norwegian-owned and registered vessel while it was in 
Ghanaian waters. Libelant based his claim on the general maritime law 
of the United States, while the respondent shipowner contended that Nor- 
wegian law applied. The District Court ruled that Norwegian law applied 
and, since the libelant conceded that he had no cause of action under Nor- 
wegian law, the libel was dismissed on the merits. 

In affirming, the Court of Appeals first noted that the preseni case was 
readily distinguished from the ‘‘flag of convenience’? cases, where foreign 
registration is intended only to avoid the shipping laws of the United 
States. Citing Lauritzen v. Larsen, 345 U. S. 571 (1953) and McCulloch 
v. Sociedad Nacional, 372 U. S. 10 (1963), which it read as indicating that 
great weight must be given to the law of the flag in determining the chcice 
of law question where shipboard injuries are involved, the court considered 
whether the other factors establishing libelant’s contacts with the United 
States were sufficient to overcome the ‘‘venerable and universal rule” that 
the law of the flag governs matters relating to the internal economy or 
discipline of a ship. The facts that libelant had become a resident alien of 
the United States 29 days before the accident, that he had signed the ship- 
ping articles in New York, that the Norwegian, vessel was frequently in 
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and out of New York and that the defendant owner maintained a general 
agent in New York, were found not sufficient to overcome the law of the 
flag and other contacts with Norwegian law, viz.: the facts that libelant 
had been for approximately two years a member of the Norwegian Sea- 
men’s Union, that he had signed Norwegian shipping articles in the office 
of the Norwegian Consulate General in New York and that he had agreed 
in the shipping articles that his rights and duties would be those stipulated 
by Norwegian law. Tjonaman v. A. S. Elittre, 340 F.2d 290 (U. S. Ct. 
App., 2d Cir., Jan. 11, 1965). 

In a stmilar ease, involving an alleged injury to an Egyptian national 
on a Norwegian-flag vessel in the Port of New York, where the seaman 
signed, at the Norwegian Consulate in New York, shipping articles pro- - 
viding for the application of Norwegian law, the court, reached the same 
conclusion as did the court in the Tjonaman case, holding that the law of 
the flag applied. Shahid v. A/S J. Ludwig Mowinckeles kederi, 236 E. 
Supp. 751 (U.S. Dist. Ct., S.D.N-Y., June 22, 1964). 

In the case of Kontos v. S.S. Sophie C., 236 FE. Supp. 664 (U. 5. Dist. 
Ct, E.D. Pa., Dec. 28, 1964), however, the law of the flag was held not 
to control in a shipboard injury claim where the Liberian flag was ‘‘one 
of convenience.” Noting that the sole stockholder of the Liberian corpo- 
rate owner of the vessel was a Greek citizen, that virtually all of the ship’s 
crew were Greek citizens, that. libelant was a Greek citizen residing in 
Greece at the time of the accident and that the shipping articles provided 
for application of Greek law, the court held that Greek rather than Liberian 
law controlled, although it also stated that there would be no recovery 
under either Greek or Liberian law. The court indicated that the place 
of the injury (Japan) and the place where the shipping articles were 
signed (United States) were factors entitled to little weight. 

Libelant was successful in part, however; he recovered on a wage and 
penalty claim under 36 U.S.C.A. §§ 596 and 599, which prohibit advanees 
and the withholding of wages while foreign vessels are in United States 
waters. The court did not discass the propriety of applying United States 
law to this claim and found simply that the provision applied and that 
the shipowner was liable. 


Admraliy—forum non-conveniens 


A libel was filed in the United States District Court for Delaware by 
a Panamanian corporation whclly owned by Socony Mobil Oil Company, 
a New York corporation, against a wholly owned Delaware subsidiary of 
Gulf Oil Corporation, a Pennsylvania corporation. Libelant’s ship was 
allegedly damaged by a fire and explosion while taking aboard petroleum 
in Venezuela, Respondent, though nominally a Delaware corporation, 
was exclusively engaged in the oil business in Venezuela and sought to 
dismiss the libel on the ground of forum son-convemens. 

Stating that it had discovered ‘‘no decision squarely in point,’’ the court 
dismissed the libel on findings that libelant, whose trade was international, 
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had chosen for its own purposes to incorporate in a foreign country, that 
respondent was a bona fide domiciliary of Venezuela, that the accident 
occurred in Venezuela, that nearly all of the witnesses resided in foreign 
countries and that Venezuelan law governed. In view of these findings, 
despite the deference usually accorded the plaintiff’s choice of forum, the 
court concluded as follows: 


Accordingly, because of the very strong inconvenience to respondent, 
amounting almost to injustice, which would result from a trial in this 
District, this Court dismisses jurisdiction in the knowledge that the 
case can be reinstituted and tried in Venezuela without any bar from 
a statute of limitations, without prejudice to libellant and without 
undue inconvenience, prejudice or delay as the result of being tried 
in a foreign country. 


Mobil Tankers Co. v. Mene Grande Oil Co., 286 F. Supp. 362 (U. S. Dist. 
Ct., Del, Nov. 12, 1964). 


Enforcement of foreign judgments—jurisdiction of foreign court de- 
termined by United States standards 


In Cherun v. Frishman, 236 F. Supp. 292 (U. 8. Dist. Ct., Dist. of 
Columbia, Dec. 11, 1964), an action was brought by a Canadian citizen to 
recover on a default judgment obtained in Canada in a foreclosure action 
on property located in Ontario, Canada, and owned by defendant, a United 
States citizen. After finding that the Ontario Judgment was intended to 
be an in personam money judgment against the defendant, the District 
Court held that the Ontario court had personal jurisdiction over the de- 
fendant and that the Ontario judgment was enforceable in the United 
States. 

In reaching this determination the court stated that: 


. In the interest of affording United States citizens a reasonable 
degree of certainty as to when our courts will, under principles of 
comity, enforce a Judgment rendered against such citizens in foreign 
courts, the issue of whether the foreign court had jurisdiction over the 
United States national should be determined by our own standards 
of judicial power as promulgated by the Supreme Court under the 
due process clause of the Fourteenth Amendment. 


Applying the principles set forth in International Shoe v. Washington, 
826 U. S. 810, the court found that the defendant had ‘‘substantial con- 
taets’’ with Ontario in that he owned land there, had entered into a mort- 
gage loan agreement with an Ontario citizen, used a form prescribed by 
the Ontario Mortgages Act for the loan, registered the mortgage in Ontario 
and the cause of action arose out of the breach of the mortgage loan agree- 
ment. Ontario has ‘‘a very definite and substantial interest in providing 
its citizens with an effective remedy in situations such as this’? and the 
assumption of in personam jurisdiction over the defendant did not offend 
‘‘traditional notions of fair play and substantial justice.’’ 
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California judgment recogn-zing Mexican divorce decree entitled to 
full faith and credit in New York 


The wife of a New York res.dent signed a registry in the State of 
Chihuahua, Mexico, and served ker husband in an action for divorce by 
publication in a newspaper in Chihuahua, Mexico. Upon the husband’s 
alleged default, she obtained a d2cree of divorce. Thereafter she became 
a resident of California and in:tizuted in a California court an action for 
a declaratory judgment by ccnstructive service in accordance with the 
California Code of Civil Procedtre. The California court adjudged and 
decreed that the Mexican decree of divorce was valid and subsisting. In 
a subsequent action by the husband in a New York court for an absolute 
divoree, the New York court held that the California court’s judgment was 
entitled to full faith and credit and that, accordingly, the parties were 
already legally divorced. The court noted that the husband had every op- 
portunity to appear in the Mexican court to open his default and htigate 
the issues and to appear and litigate the issues presented in the California 
court. Cannon v. Phillips, 255 N Y.S. 2d 753 (N. Y. Sup. Ci., Spec. Term, 
Westchester Co., Jan. 5, 1965). 


Enforcement of foretgn-basec claims—Puerto Rico gambling debt en- 
forced in New York 


The New York Court cf Appezls has held that a gambling debt which 
was valid and enforceable in Puecto Rico, where it was incurred, was en- 
forceable in New York, where zamblers are “‘outlaws’’ and gambling 
contracts made with them are veid. Stating that ‘‘foreign-based rights 
should be enforced unless the jadicial enforcement of such a contract 
would be the approval of a transection which is inherently vicious, wicked 
or immoral, and shocking to the prevailing moral sense,’’ the court con- 
cluded that enforcement of the centract was not forbidden by the public 
policy of New York: 


Public policy is not deterninable by mera reference to the laws of 
the forum alone. Strong pubic policy is found in prevailing social and 
moral attitudes of the community. In this sophisticated season the 
enforcement of the rights of the plaintiff in view of the weight of 
authority would not be cons.dered repugnant to the ‘‘publie policy 
of this State.” It seems to us that, if we are to apply the strong 
public policy test to the enforcement of the plaintiff’s rights under 
the gambling laws of the Commonwealth of Puerto Rico, we should 
measure them by the prevailing social and moral attitudes of the 
community which is reflected. not only in the decisions of our courts 
in the Victorian era but sharp_y illustrated in the changing attitudes of 
the People of the State of Nev York. The legalization of pari-mutuel 
betting and the operation of bingo games, as well as a strong movement 
for legalized off-track betting. indicate that the New York public does 
not consider authorized gambling a violation of ‘‘same prevalent 
conception of good morals þor], some deep-rooted tradition of the 
common weal.’’ 


Intercontinental Hotels Corp (Puerto Rico) v. Golden, 15 N. Y. 2d 
9, 254 N.Y.S. 2d 527 (N. Y Ct. App., Nov. 19, 1964). 
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(e) Unirep Starzs Courts—ALIENs 


Aliens—adopted chiid not treated equally with natural child 


In an action brought to set aside an exelusion order of the Immigration 
and Naturalization Service, the Court of Appeals for the Seventh Circuit, 
“not aided by any Federal case or legislative history,’’ expressed the view 
that an adopted minor child is not ‘‘a child born without the United States 
of alien parents” within the meaning of 8 U.S.C.A. §8 and accordingly 
would not ‘‘be deemed a citizen of the United States by virtue of the 
naturalization of or resumption of American citizenship by the parent. 

..”? On other grounds, the court held that the order of exclusion was 
Se Zimmerman v. Lehmann, 339 F. 2d 943 (Ct. App., 7th Cir., Jan. 
7, 1965). 


GERMAN COURTS—PUBLIC INTERNATIONAL Law * 


Sovereign immunty—local jurisdiction over foreign state with regard 
to title in real estate (legation premises) 


Decision or SECOND CHAMBER or FEDERAL CONSTITUTIONAL Court, 
October 30, 1962. 2 BvM 1/60. 

15 Entscheidungen des Bundesverfassungsgerichts 25; 16 Neue Juris- 
tische Wochenschrift 435 (1963). 


Plaintiff, the Vereinigte Kaliwerke Salzdetfurth A.G., sold a piece of 
real estate in Berlin to the Federated National Republie of Yugoslavia 
in 1946 and transferred it to the buyer, which was entered as the owner 
in the Land Register in 1953. The building was occupied by the Yugoslav 
Military Mission, which was recognized by the Allied Control Council. 
Plaintiff claimed that the contract of sale and the transfer of title were 
void on several grounds, and sued (1) for defendant’s consent to a cor- 
rection of the Land Register to the effect that plaintiff was the owner, and 
(2) for return of possession of the real estate. The Supreme Federal Court 
on final appeal submitted the question of defendant’s immunity from 
jurisdiction to the Federal Constitutional Court, after having obtained a 
legal opinion from the Max Planck Institute for Foreign Public Law and 
International Law. The German Foreign Office, in its statement to the 
Constitutional Court, largely relied on this opinion, claiming that sovereign 
immunity was not violated by the exercise of jurisdiction by German 
courts in the given case. 

The Federal Constitutional Court decided: 


There exists no rule of international law, forming part of the law 
of the Federal Republic, to the effect that a foreign state is exempt 
from local jurisdiction in every suit regarding its legation building. 

There exists no general rule of international law (in the meaning of 
Article 25 of the Basic Law)? by which German jurisdiction is ex- 


* Reported by M. Magdalena Schoch, United States Department of Justice. 
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cluded in suits against a foreign state for consent to correction of the 
Land Register with regard to ownership of its legation premises. 
(Official syllabus.) ? 


An action for correction of the Land Register does not hamper the 
diplomatic mission in perfcrming its functions. A judgment for the 
plaintiff would not change the property rights in the real estate. It 
would merely declare that the entries in the Land Register do not 
reflect the true legal situation with regard to the title in the real 
estate (section 894 of the Civil Code) ard therefore obligate the 
defendant state to cooverate in the correction of the Register. Once 
this judgment has become final, the Register could be corrected without 
such cooperation under section 894, par. 1 first sentence cf the Code of 
Civil Procedure. ... The immediate result of the correction of the 
Land Register would be that under section 891 Civil Code the plaintiff 
would be presumed to have title. . . . Furthermore, nobody could ac- 
quire a valid right in the real estate by a transaction with the foreign 
state previously registered as owner. All this would not hamper the 
mission in the exercise of its diplomatic functions. It is immaterial 
for the performance of its functions whether the sending state or some 
other person is registered as owner of the real estate in the Land 
Register. 


Sovereign immunity—local jurisdiction over foreign state in action 
under contract for repairs to embassy premises—distinction between 
acts iure imperii and iure gestionis—restrictive theory of immunity 


Decision OF SECOND CHAMBER OF FEDERAL CONSTITUTIONAL COURT, 
April 30, 1968. 2 BvM 1/62. 

16 Entscheidungen des Bundesverfassungsgerichts 27-64; 16 Neue 
Juristische Wochensarift 17382. 


A private firm in Cologne sued the Empire of Iran for payment of a 
bill for repairs which it had made on the heating system in the Embassy 
building at the request of the Ambassador. The question of sovereign im- 
munity was raised and was referred to the Federal Constitutional Court. 
The Federal Minister of Justice submitted a statement on behalf of the 
Government, which took the position that repair work in Embassy 
premises was necessary for the proper performance of the functions of the 
Embassy and hence was clearly connected with the sovereign activities of 
the sending state. Permitting actions for payment might hamper or em- 
barrass the Embassy in the exercise of its diplomatie functions. The plain- 
tiff relied on the decision of the Federal Constitutional Couzt of October 


1 Art. 25 of the Basie Law provides: ‘‘The general rules of international law form 
part of the federal law. They have precedence over statutes and create rights and 
duties directly for the inhabitants of the federal territory.’’? [Reporter’s note] 

2 This decision, like all decisicns of the Federal Constitutional Court on the question 
whether an alleged rule of international law forms part of the Federal law, has the 
force of law, and the official syllabus of such decisions must be published in the 
Official Law Gazette (Law concerning the Federal Constitutional Court, of May 12, 
1951, sec. 31). [Reporter’s note] 
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30, 1962.2 The Embassy informed the court that it was willing to pay the 
bill as soon as the plaintiff had completed the work contracted for. 
The court decided: 


There does not exist a general rule of international law to the effect 
that a foreign state is exempt from local jurisdiction in actions con- 
cerning its non-sovereign activities. (Official syllabus.) 4 


The court examined the practice of states, which, it said, in the period 
before the first World War predominantly favored absolute immunity, 
whereas, since then, sovereign immunity had entered into a ‘shrinking 
process. ’’ 

The court found as follows (the numerous citations are omitted in this 
summary): 


I.3. (a) Until 1945 German courts granted foreign states absolute im- 
munity from jurisdiction. Since then they have denied, as a rule, im- 
munity in cases where the foreign state was involved not in its sovereign 
capacity (iure imperii) but rather iure gestionis. 

(b) This rule was followed by Italian and Belgian courts from the end 
of the nineteenth century, as well as more recently by Switzerland,’ 
Austria, France, Greece, Egypt, Jordan. 

(e) Decisions rendered in The Netherlands and in Sweden are not clear- 
cut, but the Swedish Government as early as 1927 pointed out to the 
League of Nations Commission of Experts for the Codification of Inter- 
national Law that the lower courts in Sweden tended toward restricting 
the immunity of foreign states in cases of commercial transactions. 

(d) Unlimited immunity is to this day recognized in the English courts 
and in most of the Commonwealth courts. In Canada the restrictive 
theory was adopted in two recent cases (citing the reports in 56 A.J.0L. 
598 (1962) and 57 A.J.I.L. 440 (1963)). In the United States the courts 
have granted unrestricted immunity since the Schooner Exchange case. 
More recently the courts are inclined to recognize the immunity of a 
foreign state only if the State Department has suggested it (Tate Letter 
of May 19, 1952). Nevertheless it cannot be said that the courts of the 
United States have abandoned the theory of unresiricted immunity. This 
theory is still followed in the Philippines, Japan and the Hastern European 
states. 

4. A study of the numerous international treaties, bilateral or multilat- 
eral, which deal with questions of sovereign immunity confirms the conelu- 
sion that under general international law today a state can claim immunity 
only for acts iure imperti but no longer for acts dure gestionis. E.g., Article 
XVIII, paragraph 2, of the Treaty of Friendship, Commerce and Naviga- 
tion between the United States and the Federal Republie of 1954 would 
seem to be based on the distinction between sovereign acts and non-sovereign 
acts and to exempt the latter from immunity. The provision in Article 

3 Reported above. 4 See note 2 above. 


5 See the most recent decision of the Swiss Federal Court of Feb. 10, 1960, reported 
in 55 A.J.IL. 167 (1961). [Reporters note] 
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17 of the U. 8.-German Agreement of April 4, 1955, relating to Off-Shore 
Procurement, which grants the United States immunity for so-called off- 
shore procurement contracts, is probably to be explained by the fact that 
these contracts concerned supplies for the American forces and for that 
reason they were assimilated to acts iure imperu. 

In the agreements which the Soviet Union concluded with the German 
Reich, with the Federal Republic and with other states, it expressly sub- 
mitted to local jurisdiction, incliding execution, in commercial matters. 

Contrary to the opinion of the Federal Minister of Justice, no conclusion 
as to the extent of sovereign immunity can be drawn from Article 31(a) 
of the 1961 Vienna Convention regarding Diplomatic Relations.® This 
article subjects foreign diplomats, who enjoy immunity as a matter of 
principle, to local jurisdiction in real property actions relating to private 
immovable property situated in the territory of the receiving state, unless 
they hold such property on behalf of the sending state for the purpose 
of the mission. This provision deals with the personal immunity of diplo- 
mats, which must be distinguisked from the immunity of states. 

5. The efforts of the League of Nations and the United Nations for the 
codification of international law confirm that immunity from jurisdiction 
can be claimed by states only for activities carried out in their sovereign 
capacity. 

6. The restrictive theory of immunity has been unequivocally adopted 
by three distinguished private institutions, viz., the Harvard Research in 
International Law in 1932, the International Law Association in 1952, and 
the Institut de Droit International in 1952 and 1954. 

7. Modern theory of international law is largely, if not predominantly, 
in favor of restricted immunity. 

IT. The court then discussed the criteria for distinguishing acts ture 
imperii and acts iure. gestionis, a distinction which, it admitted, is difficult 
but should not be abandoned because of the difficulty: 


The distinction . . . cannot be made according to the purpose of the 
state activity in question and according to whether it has a perceivable 
connection with sovereign functions cf the state. For in the last 
analysis the activities of a state will serve for the most part, if not 
altogether, sovereign purposes and functions and will be connected 
with such purposes and functions in a manner still perceivable. Nor 
can the decisive criterion be whether the state has acted in a com- 
mercial capacity. ... The decisive criterion can only be the nature 
of the act done by the state or of the legal relationship created thereby, 
rather than the motive or the purpose of the act. In other words, 
what matters is whether tie state has acted in the exercise of its 
sovereign power, 1.e., within the sphere of public law, or as a private 
person, i.e., in the sphere of private law. (pp. 61-62.) 


The classification must be made according to the local law, as interna- 
tional law has not developed any detailed criteria Zor the distinction. This, 
it is true, may hamper uniformity of international law; but this dis- 
advantage is mitigated by the limitations which international law imposes 
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„on such national determination. Immunity may not be denied for acts 
of a foreign state which, according to the predominant view of the states, 
belong to. the sphere of sovereignty in the narrower sense, such as the 
exercise of power over foreign and military affairs, legislation, the exercise 
of police power, and the administration of justice. 

The court which submitted the case to this court has properly examined 
the question whether the making of the contract for repairs was a non- 
sovereign act of the foreign state, and it has correctly answered the ques- 
tion in the affirmative. Contrary to the opinion of the Federal Minister 
of Justice, the question whether the making of the contract was necessary 
for the orderly performance of the functions of the Embassy and therefore 
had a perceivable connection with the sovereign activity of the sending 
state is not decisive. The delimitation of sovereign activity in accordance 
with the nature of the act in question and the classification of the act in 
accordance with national law may not yet have found the broad recog- 
nition which is indispensable to a general rule of international law; it is, 
however, accepted to such an extent that the granting of immunity beyond 
this delimitation can no longer be regarded as commanded by general 
international law. 


BOOK REVIEWS AND NOTES 


Leo Gross 


Book Eeview Editor 


The Prospects of International Adjudication. By C. Wilfred Jenks. 
London: Stevens & Sons, Ltd.: Dobbs Ferry, N. Y.: Oczana Publica- 
tions, 1964. pp. xl, 805. Index. $17.50; £6 17s. 6d. 


This latest: addition to Dr. Jerke” series of volumes on The Law of Inter- 
national Institutions is up to the author’s usual standard; it is packed 
with information and with challenging concepts. In some chapters he 
analyzes in detail the jurisprud2n-:e of international courts and tribunals, 
and distills from it encouraging - onclusions; in others he propounds an 
unexpected thesis and defends it with great skill and evangelical fervor. 
The mood of the book is thus veried, partly jurisprudential and philo- 
sophie, partly a positivistic cumu ation of precedents and ordering them 
into a new pattern. Though one :hapter is devoted to a blistering attack 
on the proponents of a purely irductive approach to international law, 
the book as a whole is one of the dest examples of blending the inductive 
and deductive methods into an efective instrument of legal research. 

The main emphasis of the book 3 on the need for innovation and imagi- 
nation, on the development of nev procedures, remedies, institutions and 
approaches. While realistic in his appraisal of the situation with respect 
to the compulsory jurisdiction of the International Court of Justice, Dr. 
Jenks explores various ways cf improving that situation. Though he 
ranges widely in his queries (pp 90-101), his proposals are limited to 
the few steps suggested by the Irstitute of International Law: abandon- 
ment of the reservations leaving t- the government of the declaring state 
the right to determine in each case whether the matter is essentially within 
the domestic jurisdiction of that state; the making of declarations for a 
definite period of not less than five years and renewing them automatically 
for a similar period unless denotneed in the last year of a particular 
period; and inserting in general 2onventions and economic development 
schemes clauses conferring jurisciction on the Court. Except for an 
indirect mention of the idea in hi. list of queries, the author ignores the 
proposals made by the Internalicnal Law Association for new optional 
clauses relating to interpretation oz treaties previously conelujed, allowing 
states to choose among areas of international law with respect to which 
they might be willing to accept the Court’s jurisdiction, and obliging 
them to accept that jurisdiction in any case in which the Security Council 
or the General Assembly of the United Nations should recommended the 
reference of an issue to the Court 
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Dr. Jenks would like to improve both the contentious and the advisory 
procedures of the International Court of Justice. He suggests: summary 
proceedings before the full Court for expeditious handling of cases; juris- 
dictional clauses allowing proceedings to be instituted jointly by the two 
states for the determination of a question, without designating one of 
them as applicant and the other as respondent; provisions permitting a 
state which wishes to obtain an interpretation of a treaty to name all 
other parties to the treaty as nominal respondents; acceptance as binding 
of the interim measures of protection indicated by the Court; allowing 
advisory proceedings before a Chamber of the Court; authorizing a variety 
of international organizations other than the specialized agencies of the 
United Nations, as well as special tribunals established by the United 
Nations and regional tribunals, to request advisory opinions; providing 
special procedures for enabling municipal courts to request advisory opin- 
ions; and accepting in advance various categories of advisory opinions as 
binding. The author advocates also that the Statute of the Court be 
amended to permit public international organizations to be parties in 
contentious cases. It may be reealled that some twenty years ago, Dr. 
Jenks argued as strongly for allowing the International Labor Organiza- 
tion directly to request advisory opinions of the Court, but once that right 
was granted, the International Labor Organization did not ask for any 
opinions, despite the fact that several important legal issues suitable for 
submission to the Court have arisen since then (for instance, with respect 
to the representation of Soviet ‘‘employers,’’ the position of South Africa, 
and the interpretation of various conventions). It may be also noted 
that here again the author neglects the resolutions adopted by the Inter- 
national Law Association in 1954 on the broadening of access to the Court 
as far as international organizations are concerned. 

After strongly criticizing several decisions of the International Court 
of Justice requiring strict proof of existence of a customary rule of inter- 
national law, Dr. Jenks recommends a more liberal approach to accept- 
ance of a custom as law. He ascribes great importance to the practice 
of international organizations as a growing element in the development 
of customary international law. Following upon his previous writings 
(especially The Common Law of Mankind, 1958),1 the author considers 
resort to the general principles of law as a means of assuring ‘‘the ad- 
justment of the law to the changing needs of a dynamic world” and 
‘‘deepening the intellectual foundations of the law by relating it to the 
legal heritage of peoples with widely varying histories’’ (p. 312). Simi- 
larly, he builds an impressive casé for enlarging the rôle of equity in 
international adjudication. As interpreted by him, ‘‘equity does not 
override the law’’; operating within the general framework of the law, 
it makes the law ‘‘more flexible, and mellows it’’ (p. 425). As the author 
is only concerned with the settlement of legal disputes, he does not discuss 
the rôle of solutions ex aequo et bono in the settlement of non-legal dis- 
putes, and the growth of treaty law conferring on arbitral tribunals the 


1 Reviewed in 53 A.J.ILL. 472 (1959). 
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power to decide political disputes in that manner.” This area is clearly 
worthy of further study. 

Less persuasive is the author’s discussion of the concept of international 
publie policy. His understandinz of that factor is quite different from 
that normally used in private intarnational law: he imbues it with a law- 
generating quality and discounts its usual rôle as an exception to appli- 
cation of an otherwise applicable rule of law. There is a variety of things 
lumped under this heading without a common denominator, and it seems 
to mean only that many new categories of international relations should 
be better regulated in the interest of the international community. In 
that sense, international publiz policy becomes synonymous with inter- 
national law. Dr. Jenks conclud2s his analysis of this problem with the 
broad recommendation that we should 


not hesitate to insist, with ecnscious if cautious boldness, that inter- 
national public policy requires the effectiveness of international or- 
ganisation, the civilisation cf sovereignty, the full recognition through- 
out the law of the implications of the changed legal status of violence, 
the consolidation of the rule of law rather than its emasculation by 
insistence on unattainable standards of proof of custom, a law of 
contract and tort adequate żo contemporary needs, and rules con- 
cerning prescription, acquiescence and estoppel which secure a neces- 
sary minimum of stability in a world of cataclysmic change. (Pp. 
045-546.) 


This is certainly, an ambitious assignment, much more difficult than the 
parallel and interconnected proposals for enlarging the rôle of equity 
and of the general principles of lew. l 

Another chapter of importance deals with the much discussed, especially 
by laymen, question of securing compliance with international decisions and 
awards. After analyzing differert types of decisions and the variety of 
problems of compliance involved in each of them, Dr. Jenks points out 
the dangers involved in enforcement by self-help and the need for sub- 
stituting recourse to international organizations for self-help. Besides 
enforcement by the United Naticns, there is the possibility of securing 
compliance through specialized agencies and regional organizations. In 
many situations it might be possible to enlist the co-operation of other | 
states and of their domestic courts, especially if one could abolish by 
convention or custom the exception of state immunity in proceedings de- 
signed to enforce international jucicial decisions. Various special devices, 
such as the establishment of special funds against which liatilities arising 
from international adjudication aze charged, may also be helpful. 

It is not possible in this short review to convey the richness of the book 
and the flavor of the argument. It is imbued with a spirit of experi- 
mental pragmatism, combining boldness with caution and an appreciation 
of political difficulties with a loya.ty to the rule of law. He fully under- 
stands that the ‘‘future of internazional adjudication cannot be abstracted 
from the context of the future of international organization generally’’ 


2 Cf. Sohn, ‘‘The Function of Internat.onal Arbitration Today,’’ 108 Hague Academy 
Recueil des Cours 1, at 41-59 (1963). 


1965] BOOK REVIEWS AND NOTES 661 


(p. 776), that in international society “‘the mutual interdependence of 
peace, justice, freedom and welfare’’ must be recognized, and taat “the 
effective restraint of violence, greater recourse to judicial process, more 
satisfactory arrangements for international legislation and new experi- 
ments in international administration are mutually complementary to 
each other” (pp. 771-772). To use one of his own phrases, with boldness, 
imagination and persistence he has exploited to the full opportunities which 
lesser men would have left ungrasped. The acceptance of his proposals 
will bring closer the development of the International Court of Justice 
into the supreme court of mankind able to assure impartial justice under 
law to all the nations of the world. 
Louis B. Soun 


Beyond the Nation-State. Functionalism and International Organization. 
By Ernst B. Haas. Stanford: Stanford University Press, 1964. pp. 
xu, 595. Index. $11.50. 


Beyond the Nation-State is a study of supranational integration. in 
particular, its author examines whether the functionalism associated with 
the writings of David Mitrany might not serve as an adequate theory of 
integration, if reformulated and augmented by the findings and thinking 
going on in the field of political sociology. Haas conceives of integration 
as the process by which governmental functions are transferred from 
nation-states to international organizations. The potential cumulative 
impact of this process is what would carry us ‘‘beyord the nation-state,’’ 
beyond in the sense of endowing international organizations with the 
status and function of independent actors in world effairs. 

In this book, Haas develops and expands upon excellent earlier work 
on supranational integration contained in his volume The Uniting of 
Europe (1958). Other than the outstanding achievements of Karl Deutsch,? 
very little work of theoretical merit has been done by political scientists 
on the subject of supranational integration. Beyond the Nation-State is 
a stunning performance because it takes us so far toward the creation of 
an adequate general theory of integration. Of course, lawyers concerned 
with the growth of world order are corstantly wrestling with the dynamics 
of supranational integration from their own perspectives and with their 


own rhetoric, but Haas’ effort is an invaluable adjunct, especially by its í 


provision of such an effective formulation of the relevance of the non-legal 
international environment to the discharge of law tasks. 

Although a theorist, Haas is wary of abstract speculation unless and 
until it has been tested by reference to real happenings. Despite their 
rather loose usage, labels like ‘‘behaviorist’’ and ‘‘empiricist’’ do suggest 
Haas’ intellectual orientation. He believes in counting and measuring 
whenever possible. However, unlike many who share this belief, Hazes 

1 E.g., Deutsch, Political Community at the Intarnational Level (1954); see abo 


Deutsch’s contributions to Jacob & Toscano (eds.), The Integration of Political Cem- 
munities (1964). 
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also has a powerful analytical mind that guides his selection of issues fo} 
investigation, and he possesses, as well, an admirable capacity to generalize 
particular observations into significant conclusions. To achieve concrete- 
ness, Haas has chosen to conduct his general inquiry in light of the particu- 
lar experience of the International Labor Organization. In the opening 
chapters, Part I, Haas outlines his general theory of integration. Part 
IT tests this general theory in light of a painstaking analysis of the work 
done by the I.L.O. Part III assesses the applicability of the model to all 
aspects of supranational integration and tries to take account of and 
anticipate changes in the international environment. 

It is impossible to do justice in a short review tc the sophistication of 
Haas’ apprcach. For one thing he is a very erudite social scientist and 
incorporates into his thinking the recent advances in organization theory 
and in the study of international political systems. Haas assumes very 
little by way of context. He uses socia! science, rather than undisciplined 
impressionism, to build up a basis for understanding how organizations 
function and expand.and for describing the international environment 
within which nation-states and international organizations interact. Be- 
cause of the complexity of the environment, it is very difficulty to demon- 
strate causal connections. Haas struggles to do so and is very honest 
about reporting the limits of his success. Haas is also very ‘“‘scientific’’ 
in the sense that he takes special pains tc suppress any preferences he may 
have. From time to time Haas reminds us that he is neutral about whether 
supranational integration is desirable or not. The concern of the book is 
to isolate the conditions under which the process of integration takes 
place successfully. These conditions are, ix turn, specified by objective 
criteria wherever possible. 

Haas arrives at some intriguing conclusions about supranational integra- 
tion that are at striking variance with both the conventional wisdom on 
the subject and Mitrany’s influential brana of functionalism.? Mitrany, 
it will be recalled, relies heavily upon depzliticalization to initiate and 
speed the integration process. It is Mitrany’s view that international 
organizations should be entrusted with non-ecntroversial welfare tasks, 
set up along functional (health, educational, lanor) lines, and staffed by 
subject-matter and administrative experts. In such an atmosphere the 
important thing, Mitrany contends, would be to get the job done; like- 
wise, rivalries among nations and concern with the prerogatives of national 
sovereignty would be expected to recede. If the organization does its 
job well, it would tend to expand and assume new functions; this dynamic 
aroused Mitrany’s confidence in a functional approach to international 
integration. Haas accepts the functionalist orientation, but argues that 
it is neither possible nor desirable to eliminate the political factor from 
the life of international organizations. As Haas shows very persuasively 
in his analysis of the I.L.O., some of the most ambitious steps in the 
direction of supranational integration could not have been taken but for 
the existence of intense political confrontations. Sor example, Western 


2 See Mitrany, A Working Peace System (1943). 
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attempts to use the I.L.O. machinery to embarrass the Communist countries 
about their labor practices have resulted in precedents and machinery 
that have been later used by the African countries (with principal support 
ao the Soviet bloc) to put pressure on the Republic of South Africa and 
Portugal. The task, according to Haas, of the international administrator 
18 not to avoid politics, but to adapt political trends to the ends of inter- 
national integration and to the optimal performances of organizational 
tasks. Such an approach has some important implications for the develop- 
ment of international law, challenging the idea that consensus is a pre- 
condition for the growth of international obligations. Did not the suceess- 
ful assertion of the United States’ quarantine claim during the 1962 missile 
crisis create a legal precedent (almost regardless of the legality of the 
claim itself) out of the midst of an intense political confrontation that can 
be relied upon in the future by any state? 

Haas discusses the critical relevance of international law to the process 
of integration. He takes most seriously those international lawyers who 
combine political realism with an interest in the development of law along 
functional lines. Thus he praises the work of Julius Stone, C. Wilfred 
Jenks, Wolfgang Friedmann, Charles De Visscher and Gerhard Niemeyer. 
As might be expected, Haas is critical of international lawyers who seem 
to contend that common values must precede common law. Haas considers 
perceived common or converging interests to be the critical precondition for 
the growth of international law. And it is his belief, manifest throughout 
the book, that perceived common interests may arise by the converging of 
interests held by rivals with antagonistic values and goals. The common 
interest among antagonists in avoiding mutually destructive warfare is a 
cardinal illustration of a functional basis for legal order. 

International lawyers can learn a great deal from Beyond the Nation- 
State. It makes an interesting companion volume to Kenneth S. Carlston’s 
Law and Orgamezation in World Society2 Haas and Carlston share a 
viewpoint and define their undertaking in very similar form, and yet their 
background and temperament are so different that the books have almost 
no resemblance to one another, save a stress on organization theory. 

If space permitted, I would not be at a loss to develop some linas of 
critical response. Suffice it to say here that I found Haas’ over-all con- 
ception of international integration somewhat difficult to pin down. Not 
all of the sophisticated borrowing from political sociologists seems fully 
adapted to the needs of a theory of supranational integration. A reader’s 
sense of being overwhelmed and overborne is partly created by Haas’ in- 
sistence upon using the jargon of the day, almost all of it, to “‘assist’’ in 
the tasks of theory-building. There is nothing wrong with a scientific 
vocabulary—it may even be essential to achieve clarity for basie concepts— 
but when it finds itself embedded in a Germanic syntax, the miseries of a 
reader, however diligent, are not trifling. At the same time, stylistic 
criticism can be exaggerated, especially by the lazy reader. Haas’ book is 
well worth even the unnecessary effort; in fact, it is extraordinarily stimu- 


8 Reviewed in 58 A.J.I.L. 200 (1964). 
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lating and can hardly fail to inñuence permanently one’s entire approach 
to this central question of how the process of integration or the interna- 


tional level really works. 
RICHARD A. FALK 


Ciencia y Filosofia del Derezho. By Lino Rodriguez-Arias Bustamante. 
Buenos Aires: Ediciones Jurídicas Europa-America, 1961. pp. xxxii, 
746. Index. 


This great volume, introduced with an excellent prologue by Luis 
Recaséns Siches, is the work of a Spaniard, formerly professor of law 
at the Universities of Salamanca and Madrid, who has made Panama his 
new country. Since taking over the Chair of Philoscphy of Law at the 
University of Panama m 1953, he has written without interruption to 
produce this work as a textbook on the philosophy of law at Panama Law 
School. It embraces tke philosophy and science of Jaw and contains also 
a general theory of law. It is full of knowledge and erudition, written 
in the mood of a man who wants to acquire knowledge of every school of 
thought. His digest of all the Continental European schools of philosophy 
of law from the Code Napoléon up to the present day (pp. 97-267) is 
excellently done and very useful. We mention as an example the many 
pages on Kelsen, whom the author has studied quite carefully; and while 
he, of course, cannot be pleased with Kelsen’s relativism, he fully recog- 
nizes the tremendous advance Kelsen has made im the field of the general 
theory of law; he has learned much from him. But he always upholds 
his own ideas. 

What are the author’s own ideas? It is the thinking of a Spaniard, but 
with his personal notes. It is interesting to read his pages on philosophy 
as the science of sciences, the universal science. Every particular science 
can only give pertial truth; for science can only work with presuppositions 
which it takes for granted, which constitute no problems for it. But 
philosophy makes these very presuppositions its problems; philosophy asks 
for the ultimate truth and tends toward the unity of knowledge. The 
author speaks not only of the relations between philosophy and science, 
but also betwzen philosophy and poetry, a charming and typicially Spanish 
trait. As to the philosophy of law, he prcelaims his postulate: philosophy 
of law speculates from a metajuridical point of view on the juridical ideal, 
but it must not remain merely theoretical, far from life; no, philosophy 
has also a practical mission to fulfill, to incorporate the juridical ideal it 
has found in its speculations into positive law, to prepare the way for the 
recognition of justice in positive law, and thus to become the principal 
promoter of progress of positive law. 

Philosophy of law, the author tells us, is the application of philosophy 
to law, to the totality of law, to all law, both positive and natural law. 
For he is, as a Spaniard, a faithful adherent of Catholic natural law; but 
he has also a particular position, which he calls the ‘“‘posicién comunitaria.” 
It is characterized by a profound consideration of social reality. It is 
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attempts to use the I.L.O. machinery to embarrass the Communist countries 
about their labor practices have resulted in precedents and machinery 
that have been later used by the African countries (with principal support 
from the Soviet bloc) to put pressure on the Republic of South Africa and 
Portugal. The task, according to Haas, of the international administrator 
is not to avoid politics, but to adapt political trends to the ends of inter- 
national integration and to the optimal performance of organizational 
tasks. Such an approach has some important implications for the develop- 
ment of international law, challenging the idea that consensus is a pre- 
condition for the growth of international cbligations. Did not the success- 
ful assertion of the United States’ quarantine claim during the 1962 missile 
crisis create a legal precedent (almost regardless of the legality of the 
claim itself) out of the midst of an intense political confrontation that can 
be relied upon in the future by any state? 

Haas discusses the critical relevance of international law to the process 

of integration. He takes most seriously these international lawyers who 
combine political realism with an interest in the development of law along 
functional lines. Thus he praises the work of Julius Stone, ©. Wilfred 
Jenks, Wolfgang Friedmann, Charles De Visscher and Gerhard Niemeyer. 
As might be expected, Haas is critical of international lawyers who seem 
to contend that common values must precede common law. Haas considers 
perceived common or converging interests to be the critical precondition Zor 
the growth of international law. And it is his belief, manifest throughout 
the book, that perceived common interests may arise by the converging of 
interests held by rivals with antagonistic values and goals. The common 
interest among antagonists in avoiding mutually destructive warfare is a 
cardinal illustration of a functional basis for legal order. 

International lawyers can learn a great deal from Beyond the Nation- 
State. It makes an interesting companion volume to Kenneth 8. Carlston’s 
Law and Organization in World Socrety.2 Haas and Carlston share a 
viewpoint and define their undertaking in very similar form, and yet their 
background and temperament are so different that the books have almost 
no resemblance to one another, save a stress on organization theory. 

If space permitted, I would not be at a loss to develop some lines of 
critical response. Suffice it to say here that I found Haas’ over-all con- 
ception of international integration somewhat difficult to pin down. Not 
all of the sophisticated borrowing from political sociologists seems fully 
adapted to the needs of a theory of supranational integration. A reader’s 
sense of being overwhelmed and overborne is partly created by Haas’ in- 
sistence upon using the jargon of the day, almost all of it, to ‘‘assist’’ in 
the tasks of theory-building. There is nothing wrong with a scientific 
vocabulary——it may even be essential to achieve clarity for basic concepts— 
but when it finds itself embedded in a Germanic syntax, the miseries of a 
reader, however diligent, are not trifling. At the same time, stylistic 
criticism can be exaggerated, especially by the lazy reader. Haas’ book is 
well worth even the unnecessary effort; in fact, it is extraordinarily stimu- 
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lating and can hardly fail to influence permanently one’s entire approach 
to this central question of how the process of integration on the interna- 
tional level really works. 

Ricoarp A, FALK 


Ciencia y Filosofia del Derecho. By Lino Rodriguez-Arias Bustamante. 
Buenos Aires: Ediciones Juzidicas Europa-America, 1961. pp. xxxii, 
746. Index. ! 


This great volume, introduced with an excellent prologue by Luis 
Reeaséns Siches, is the work of a Spaniard, formerly professor of law 
at the Universities of Salamanca and Madrid, who has made Panama his 
new country. Since taking over the Chair of Philosophy cf Law at the 
University of Panama in 1958, he has written without interruption to 
produce this work as a textbook on the philosophy of law at Panama Law 
School. It embraces the philosophy and science of law and contains also 
a general theory of law. It is full of knowledge and erudition, written 
in the mood of a man who wants to acquire knowledge of every school of 
thought. His digest of all the Continental European schools of philosophy 
of law from the Code Napoléon up to the present day (pp. 97-267) is 
excellently done and very useful. We mention as an example the many 
pages on Kelsen, whom the author has studied quite carefully; and while 
he, of course, cannot be pleased with Kelsen’s relativism, ha fully recog- 
nizes the tremendous advance Kelsen has made in the field of the general 
theory of law; he has learned much from him. But he always upholds 
his own ideas. 

What are the author’s own idsas? It is the thinking of a Spaniard, but 
with his personal notes. It is interesting to read his pages on philosophy 
as the science of sciences, the universal science. Every particular science 
can only give partial truth; for science can only work with presuppositions 
which it takes for granted, which constitute no problems for it. But 
philosophy makes these very presuppositions its problems; philosophy asks 
for the ultimate truth and terds toward the unity of knowledge. The 
author speaks not only of the relations between philosophy and science, 
but also between philosophy and poetry, a charming and typicially Spanish 
trait. As to the philosophy of law, he proclaims his postulate: philosophy 
of law speculates from a metajuridical point of view on the juridical ideal, 
but it must not remain merely theoretical, far from life; no, philosophy 
has also a practical mission to -ulfill, to incorporate the juridical ideal it 
has found in its speculations into positive law, to prepare the way for the 
recognition of justice in positive law, and thus to become the principal 
promoter of progress of positive law. 

Philosophy of law, the author tells us, is the application of philosophy 
to law, to the totality of law, to all law, both positive and natural law. 
For he is, as a Spaniard, a faithful adherent of Catholic natural law; but 
he has also a particular position, which he calls the “posición comunitaria.’’ 
It is characterized by a profound consideration of social reality. It is 
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with such strong consideration of social reality that the problems of phi- 
losophy of law must be set up in the light of the immutable canons of 
natural law, equidistant from the droit de la raison of the 17th and 18th 
centuries, as well as from closed dogmatism. Man is both nature and 
history. As far as he is nature, the immutable criteria of natural law 
guide him; but as far as he is history, the immutable criteria of natural 
law (justice, human dignity) must be adapted——adapted, not transformed 
—to the concrete and varied norms of every particular period. Here the 
positive law comes in. The law is a truly human institution. The law 
is elaborated within the social communities, culminating in the state. Never 
must the law be proclaimed for the benefit of one class or one sector of the 
population only; the state must always remain subordinated to the bonum 
commune of the people. 

Developing these thoughts further, the author has added a third part, 
which he entitles ‘‘Revolution’’ (pp. 671-731). In the first chapter he 
quotes the stern words of Thomas Aquinas, of Padre Mariana, of Francisco 
Suarez, against the tyrant, the bad monarch in the sense of Aristotle, who 
spends everything for himself, who neglects the bonum commune of the 
people, who rules despotically and with terror, and to whom in extreme 
eases death is due. In the second chapter he speaks on the ‘‘right of 
revolution’’—revolution, the social phenomenon of all times, which frightens 
the minds of some and hardens the spirit of others, who see it as the only 
way to follow to reach human redemption. These chapters correspond to 
what is known in the theory of natural law as the right and duty of 
resistance. 

It is not possible to go here into more details and less so to discuss par- 
ticular problems. This writer wants to make only one point, and that very 
briefly: natural law is not law, but metaphysical ethics. But the book 
under review is a useful and very valuable work, a worthy product of a 
tremendous effort, and we do not want to press points of disagreement. 
For what the author can claim for himself, this writer can also claim for 
him, namely, to be tolerant by conviction. 

Joser L. Kunz 


Mélanges Offerts à Henri Rolin. Problèmes du Droit des Gens. Paris: 
Éditions A. Pedone, 1964. pp. lxxii, 536. 


This massive volume is the Festschrift in honor of Henri Rolin’s retire- 
ment in 1961 at the Université Libre de Bruxelles on his seventieth birthday. 
It starts with a short biographical note and a full bibliography of his writ- 
ings. Then follow three articles of personal homage to Henri Rolin, as a 
University man, to his activities for peace 1918-1944 (by René Cassin), 
to his activities in international relations. The bulk of the book consists of 
thirty-five contributions printed according to the alphabetical order of the 
names of their authors (from Bastid to Zourek). They are of medium 
size, three in English, all the others in French; all written by prominent 
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writers in this field, they deal interestingly with many problems of inter- 
national law. 

It is, of course, impossible within the framework of a boox review to go 
into details or even to name all the articles here. But a glance of the rich 
content of the volume can be given by presenting them in groups. A first 
group can be made of articles dedicated to theoretical, historical and gen- 
eral problems of international law. Here we have an article on the evolu- 
tion of relations between international law and foreign policy (by C. Th. © 
Kustathiades); on the concept of sovereignty in the glossators and post- 
glossators (by P. Guggenheim’; an article in English on the concept of 
interdependence (by C. W. Jenzs), and another on the international law of 
peaceful co-existence (by G. I. Tunkin); a relatively long article on 
juridical personality in international law (by H. Mosler); on the evolution 
of the international status of the States of Indo-China since 1954 (by R. 
Pinto); on international treaties in the constitutional law af the People’s 
Republic of Poland (by St. Rozmaryn) ; one historical (by St. Verosta) and 
one theoretical article (by M. Virally) on the relations between international 
law and municipal law. 

A second group consists of articles dealing with the international protec- 
tion of individuals. Here belongs the article on the international protec- 
tion of the private interests of foreigners (by A. Gros) and three articles 
on the international protection of human rights. A third group deals with 
the peaceful settlement of international disputes. Here we find an article 
on arbitral and judicial settlements and third states (by Ch. Rousseau); 
a highly critical article in English on ‘‘U. 8. v. Bulgaria” (by H. W. 
Briggs); an article by L. Cavaré, and one on international conciliation 
commissions by S. Bastid. 

It is significant that by far the largest group can be formed by articles 
devoted to problems of international organizations. There are studies 
oceupied with problems of the general theory of international organizations: 
on the principle of specialty (by Ch. M. Chaumont); on their structure 
and functioning (by C. A. Colliard); on their rôle in the formation of 
international law (by M. Lachs); on their rôle in general (by N. Singh); 
others deal with aspects of the law of the U.N.: on the concept of national 
competence in the practice of the U.N. (by Alf Ross); on whether the 
prohibition of force in the U.N. Charter is limited to the prohibition of 
armed force (by J. Zourek). One article discusses the U.N.R.W. as an 
example of international decertralization by service (by J. A. Salmon). 
There are, finally, a number o= studies on European regionalism: on the 
European Social Charter (by F. M. Van Asbeck); on the juridical nature 
of the European Communities (by M. Waelbroeck) ; and three studies on 
the Court of Justice of the European Communities: on the juridical struc- 
ture of this Court (by E. Van Bogaert), on the principles of interpretation 
followed by this Court (by R. Monaco), and on the resort by this Court 
to the general principles of law (by P. Reuter). 

The Editorial Committee had directed the attention of the contributors 
to such parts and problems of international law to which Henri Rolin 
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has given great attention in his life. Henri Rolin’s life is a rich one. 
He served at the front during the whole first World War and enlisted again 
in the Army in 1940; an attorney-at-law, in the Brussels Bar since 1919; 
professor of international law at the Université Libre de Bruxelles from 
1930 to his retirement in 1961; always prominent in Belgian politics, 
senator, President of the Senate, Minister of State; many diplomatic mis- 
sions: Belgian delegate to the League of Nations, prominent in the elabora- 
tion of the Locarno Accords of 1925 and of the General Act of 1928, 
delegate to the San Francisco Conference in 1945, Belgian delegate to the 
United Nations, always a man of research, a writer, a scholar of interna- 
tional law; and last, not least, a famous international practitioner, who 
has served as Counsel for a Party in ten cases—and mostly won his cases— 
before the highest international court, beginning in 1927 with the denuncia- 
tion of the Belgian-Chinese Treaty of November 2, 1365, before the Perma- 
nent Court of International Justice, and leading to the Case of the 
Barcelona Traction, Inght, Heat and Power Company before the Interna- 
tional Court of Justice. 

This writer remembers how often he met with Henri Rolin during 
the twenties in the different capitals of Europe for the meetings of the 
International Association of League of Nations Unions. On the basis of a 
personal acquaintance of more than forty years we want to congratulate 
Henri Rolin most warmly upon his Festschrift and upon his life and 
achievements, | 
JOSEF L. Kunz 


La Teoria Pura del Derecho y la Ciencia del Derecho Internacional. By 
José Puente Egido. Madrid: Consejo Superior de Investigaciones 
Científicas, Instituto ‘‘Francisco de Vitoria,” 1962. pp. xvii, 240. 
Ptas. 120. 


The book of the Spanish international lawyer is based on his doctor’s 
dissertation, prepared at the University of Madrid under Professor Antonio 
de Luna, who has contributed an interesting prologue to the book. The 
author has, then, spent five years of study at the Max Planck Institute of 
Foreign Public and International Law at Heidelberg under Professor Her- 
mann Mosler ; to these two scholars the book is dedicated. Its subject is the 
Pure Theory of Law in its application to the science of international law, 
_ from the author’s standpoint of Catholie natural law. The book consists 
of an introduction, two parts and an epilogue. 

While it would be tempting for this writer, as a mamber of the ‘‘ Vienna 
School’’ to discuss this book in great detail, he must keep within the normal 
bounds of a book review. First of all, he would ‘like to point out the 
extreme care with which the author has studied this subject, as every page 
of the book and the last bibliographical guide (pp. 215-240) proves. 

In the second part, the author studies the application of the Pure Theory 
of Law to international law in its eight principal problems from its very 
concept to the laws of war. For each one of these eight fields the author 
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has chosen for investigation the writings of three members of the ‘‘ Vienna 
School,” namely, Kelsen, Verdross and this writer. He recognizes the 
great progress brought about by this school in the realm of the science 
of international law, its world-wide importance and influence; he recognizes 
the independence of thinking of these three writers inter se, and the points 
they have in common. He recognizes their ‘‘fair attitude’’ and concludes 
with high praise of Kelsen, a scholar, who, even under sacrifices, always 
has served science and never made science his servant for selfish reasons: 
a ‘‘master’’ in the great style. 

It is, therefore, clear that the critique of the author is not a legal, but 
a metaphysical one. This critique is contained in the first part, and is 
directed nearly exclusively against the Pure Theory of Law and Hans 
Kelsen. He condemns in Kelsen the lack of faith in eternal, objective 
values, in absolute justice. He attacks Kelsen for his purely hypothetical 
**basie norm’’; he states that Kelsen has lowered justice to mere legality, 
that Kelsen is the most prominent antagonist of natural law. He has 
words against Kelsen’s positivism, against his ‘‘formalism,’’ against his 
theory of law, as not considering the content of the law. That is why he 
believes that, in spite of all the progress, so abundantly acknowledged, he 
cannot abandon his Catholic faith in eternal values and in objective 
justice. Exactly the same attitude is taken by Antonio de Luna. That 
Kelsen is a relativist of values, and therefore, for the author an agnostic, 
is true. But the criticism goes even too far against Kelsen. 

This writer want to point out a few mistakes in this critique. The ad- 
herence to the Pure Theory oi Law does not prevent by any means ad- 
herence to Catholic natural law, as is proven by the example of Alfred 
Verdross, a faithful believer in natural law, who has built up his great 
work on international law on the basis of the natural law of Francisco 
Suarez. The author recognizes the diference between the old ‘‘naive’’ 
positivism of the nineteenth century, and Kelsen’s ‘‘eritical positivism,’’ 
but ignores the difference between Kelsen’s ‘‘positivism’’ and the ‘‘neo- 
positivism’’ of the ‘‘Vienna Cirele’’; a phrase like Carnap’s ‘‘value 
judgments are nonsense’’ has always been repudiated by Hans Kelsen. 
In conceiving law as a system of norms, he naturally admits that every 
norm is an expression of values; he does not exclude values, but his values 
are relative only. Kelsen recognizes the three elements of law: norm, 
fact, and value; but he has chosen the normative element of law as the 
field of his research. For Kelsen law is not the only, nor the highest 
normative order. Kelsen naturally admits, while making the validity of 
the law depend on its creation, that the law must also have a content, and 
such content may very well be taken from the doctrine of natural law. 
But he insists theoretically that law, ethics, and religion are three different 
normative orders. No one mors than Kelsen wants the law to be just. 

Natural law is a body of metaphysical doctrine. It cannot be posed on 
a par with international law. The sentence written more than a hundred 
years ago by John Austin with regard to international law, is valid here: 
Natural law is not ‘‘law in the lawyer's sense.” Jean Dabin, the great 
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Neothomistie philosopher of law at the Catholic University of Louvain, has 
reasoned—-and this writer has accepted this doctrine—that the Catholic 
natural law is not law, but ethics. The law is the normative order by 
which the actions of men subject to this order are judged as being in 
conformity or in violation of law. Catholic natural law is a superior 
normative but ethical order, by which the justice vel non of a ‘positive 
law is judged. Such understanding of the real nature of natural law 
shows that the adherence to the Pure Theory of Law is by no means in- 
‘compatible with faith in Catholic natural law. Law prescribes what the 
action of men ought to be; but men act legally or illegally. Natural law, 
as the higher but ethical order, prescribes that the positive law ought to be 
just, but the positive law may be either just or unjust. 
Josef L. Kunz 


Volkerrecht. Eine Geschichte seiner Ideen in Lehre und Praxis. 2 vols. 
By Ernst Reibstein. Vol. I: Von der Antike bis zur Aufklärung. pp. 
vili, 640. DM. 49.50; Vol. II: Die Letzen Zwethundert Jahre. pp. xii, 
784. Index. Bibhography. DM. 68. Freiburg and Munich: Verlag 
Karl Alber, 1957-1958, 1963. 


The two volumes are part of Orbis Academicus, a series of treatises on 
the history of the several branches of the social and natural sciences. In 
accordance with the general plan of the series, Ernst Reibstein, the author 
of the two volumes, gives an historical account of the philosophical, po- 
litical and legal ideas that have played a significant rôle in the formation 
of international law doctrines and in international state practice. The 
proportion between the analyses of thought and action naturally varies 
from chapter to chapter. The more closely the author approaches the 
present, the more closely he pays attention to the actual conduct of states 
in international politics, But nowhere does Reibstein lose sight of the 
interrelation between theory and practice. Both of them are richly doeu- 
mented. The volumes contain often lengthy quotations from political and 
legal writings as well as from state documents. The insertion in the text 
of pertinent documentary material is indeed a chief feature and a great 
merit of the erudite work. 

The four sections of the first volume cover the period of transition from 
antiquity to the Middle Ages, the medieval period proper, the epoch of the 
classics of international law (Vitoria, Fernandus Vasquius, Suárez, 
Grotius), and the age of enlightenment. Much more elaborate is the survey 
of theory and practice during the last two hundred years, which fills the 
whole second volume. The latter also differs methodologically from the 
former. The systematic account of the general doctrinal development 
which prevails in the first volume gives way, in the second, more and more . 
to the discussion of special topics, such as codification, international 
organization, the principle of nationalities and self-determination, im- 
perialism and colonialism, recognition, the principle pacta sunt servanda, 
and intervention. 
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There are good reasons, theoretical and practical, for presenting in 
these volumes the history of the law of nations in the Western World only. 
But one wonders why the autaor, who strongly emphasizes the unique- 
ness, the basic unity, and the ecntinuity of Huropean ideas bearing on the 
history of international law, fails to include in his monumental treatise 
an adequate account of antiquity. It would be unfair, however, to stress 
this and other (minor) omissions in a work which, within tke confines the 
author has set himself, abounds in newly discovered factual material and 
historical insights which help us to see the perennial problems of inter- 
national law in a larger perspective. 

This applies especially to the lengthy chapter in the first volume on the 
medieval period. Reibstein asszmbles therein plentiful historical material 
supporting his contention that, notwithstanding the then current notions of 
universal monarchy, forms and notions of international relations and 
international law proper were by no means extinct during the Middle 
Ages. He also insists that roots of the fundamental concepts of the modern 
state and modern international law, including the idea of sovereignty, 
can be found already in medieval thought. Reibstein admittedly follows 
in this respect a general recent trend among historians of international law. 
But he can claim the merit of fortifying the factual basis of this trend. 
Reibstein deserves credit also for pointing out the rôle which Fernandus 
Vasquius and other Spanish publicists of the sixteenth century have played 
in the development of modern political thought. He shows that the ideas 
of popular sovereignty and self-determination which prova so potent a 
force in the anti-colonialist movement of today, were antipicated by those 
writers of the classical school. Reibstem is also very skillful in dis- 
entangling the threads of the historical process through which morality and 
law have been set apart from each other in modern thought. Last, but not 
least, Reibstein displays a rare understanding of Anglo-Saxon political and 
legal thinking and of its influence on current conceptions of international 
law and relations. He rightly assigns to Bentham a key position in the 
more recent history of international law. 

Reibstein’s treatise is meant, and, in fact, is apt, to engage the attention 
not only of international lawyers but also of political and social scientists 
and of the educated layman in general. It should prove particularly useful 
for the student and teacher of international relations. The second volume 
is full of highly interesting material drawn from the diplomatic history 
of the last two centuries up to the Cuban crisis of October, 1962. Un- 
fortunately, the index is not either sufficiently comprehensive or suff- 
ciently accurate. The bibliography of altogether 84 pages. on the other 
hand, is not selective enough for serving the layman as an effective guide. 
Moreover, the documentary material, including quotations from authorities 
on international law, is often difficult to identify and check. These techni- 
` eal deficiencies and errors in the text, unavoidable in so big a work, should 
be eliminated from a second edition. 

Erick HULA 
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Foreign Relations of the United States. Diplomatic Papers. 1941. Vol. 

VI: The American Republics. (Dept. of State Pub. No. 7618.) Wash- 
ington, D. C.: U. S. Govt. Printing Office, 1963. pp. vi, 662. Index. 
$2.75. 
1943, Vol. I: General. (Dept. of State Pub. No. 7585.) pp. vi, 1189. 
Index. $4.00; Vol. III: The British Commonwealth, Eastern Europe, 
The Far East. (Dept. of State Pub. No. 7601.) pp. vii, 1151. Index. 
$3.50. Washington, D. C.: U. S. Govt. Printing Office, 1963; Vol. IV: 
The Near East and Africa. (Dept. of State Pub. No. 7665.) Wash- 
ington, D. C.: U. S. Govt. Printing Office, 1964. pp. viii, 1188. Index. 
$4.00. 


United States diplomacy in World War II, it appears from the papers 
now being published with regularity, was devoted to procuring supplies 
for the war, providing many client states with their needs, tending to some 
humanitarian chores and exploring the prospects of postwar multilateral 
operation. The belated issuance in September, 19638, of the general volume 
of Foreign Relations on the American Republics for 1941 while 1943 
volumes on other countries were coming out offered a contrast between the 
diplomatic preparation for the war and its conduct. 

The attack on Pearl Harbor on December 7, 1941, caused declarations 
of war or severance of relations by all American republics except Argentina, 
but during most of that year the Hemisphere was being made into a supply 
area for the war. At the outset Lend-Lease funds to the amount of 
$400,000,000 were assigned to Latin America for military purposes as 
“vital to the defense of the United States.’ The various phases of 
solidarity developed by the Foreign Ministers in two earlier meetings were 
defined for the war at a third meeting early in 1942. Through the year 
the United States had been mobilizing the trade in strategic materials, 
arranging the control and distribution of petroleum products, conducting 
preclusive buying of exportable surpluses. An inter-American commission 
to transfer foreign flag vessels in American ports to active service was 
established. The Proclaimed List of July 17, 1941, paralleling the British 
Statutory List, licensed traders in the American republics to keep goods 
away from the Axis countries; after belligerency the system of boycott 
was extended to the Euorpean neutrals and the Proclaimed List and the 
Statutory List were merged. 

The 1941 volume on the American republics covers Argentina, Bolivia, 
Brazil and Chile, the first three of which made Lend-Lease agreements as 
neutrals. Their military and raw material contracts with the United 
States were as typical as the general negotiations of the basic preparations 
for the war, which eliminated the Axis countries from the Hemisphere. 

By 1943 the system of supplying the war economy by Lend-Lease and 
mutual aid was routine in most places and formal agreements were made 
with Ethiopia, Liberia and Saudi Arabia which in their varied situations 
were getting into the active stage. With the Union of South Africa was 
established a Joint Supply Council through which transactions were con- 
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ducted on a cash basis without an agreement, while India, likewise at war, 
was engaging in reciprocal aid >n a large scale indirectly through the 
United Kingdom, as was Egypt. which was not at war. In the Lend-Lease 
deals of 1948 Ethiopia, India and Saudi Arabia obtained silver for their 
coinage. Lend-lease agreements were not necessary for active trade; Iraq, 
which entered the war January 16, 1943, dealt with us as an ally, while 
Turkey, a neutral dickering at Cairo and elsewhere about coming in, 
carried on a lively competition in preclusive trade in a large line of goods 
between Germany and the Anglo-American Co-ordinating Committee. 
Soviet dependence on British and American supplies was an iterative 
demand in such negctiations as the belated conclusion of the third Lend- 
Lease Protocol in October, 1948, the resumption of the northern convoy, 
marred by refusal to provide port facilities for the crews. 

The United Kingdom and the Unitec States were more partners than 
allies in 1948. The President end Prime Minister met at Casablanca, 
Washington, Quebee, Cairo and Tehran (with Stalin), and the Foreign 
Ministers met at Moscow in October. In March Foreign Minister Eden 
came to Washington and review2d the whole situation. In 19438 Lend- 
Lease agreements by the United States and United Kingdom and Dominion 
arrangements along with colonial commitments gave the Allies command 
over the world’s effective resoure2s, and only minor adjustments, such as 
those on industrial diamonds or asbestos, occurred in the vast operations 
of the year. The United Kingdom found it futile to join us in demanding 
from Hire dismissal of the Axis diplomats, and a plan to seek air and naval 
bases in Ireland was accordingly not pursued. Jn December, 1942, Wil- 
liam Phillips, as personal repzesentative of the President with rank of 
Ambassador, went to India as Fead of the Mission. In the next three 
months he saw representatives of all pclitical groups in the country, but 
not Gandhi and others in prison after it failed to staff the Mission as a 
diplomatic embassy the United States gave up the indirect effort to 
advance the autonomy of India. In the countries of the Near East, where 
Britain was influential so long, the British tended to direct us as newcomers, 
while the independent countrizs showed a predilection to deal with the 
United States. 

The Soviet Union, an ally orly with a common enemy, took all it could 
get and vociferously called for more. In January Roosevelt, in advance 
of the Lend-Lease Protocol, arrar.ged to send the Soviet Union 200 trans- 
port planes; Stalin in thanking him denied a request to inspect Siberian 
military sites with a view to setting up an air base. Planes were ferried 
by way of Alaska and a Washington-Moscow air route on that line was 
proposed, as was another by way of Tehran. September 14 Ambassador 
Standley had no word on eith=r proposal, and it was only on December 
25 that the Soviet Union agreed to discuss the Washington-Tehran-Moscow 
airplane communication line, of wiich nothing resulted. Soviet restrictions 
on crews servicing convoys to the northern ports were resolved in November 
only after a sharp exchange b2tween Churchill and Stalin. Yet the 
Soviets reported some peace feelers that they turned down, and on October 
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30 Stalin told Secretary Hull for President Roosevelt that after Germany’s 
defeat the Soviet Union would declare war on Japan, which the Pentagon 
thought then was important. 

Peace feelers drifted in from Ankara, Lisbon, Stockholm and points in 
between from Bulgarians, Rumanians, Germans and Japanese, none of ` 
serious proportions. Finland, being at waz with the Soviet Union and 
United Kingdom, carried on a dialogue through the year with the United 
States chargé d’affaires on deserting Germany and seeking peace. The 
Polish Government-in-Hixile was negotiating with the Soviet Union on 
boundary and citizenship questions when, in April, 1943, the Germans ex- 
humed in Katyn Forest the bodies of 193,000 Polish officers missing 
since 1941. The Poles asked for an inquiry by the International Red 
Cross and the Soviet Union promptly broke relations with Poland. Prime 
Minister Churchill assured Stalin that Sikorski would abandon the appeal 
to the Red Cross and was not pro-German; he urged Stalin to abandon 
the idea of interrupting relations. The next day, April 26, President 
Roosevelt sent a similar message. Stalin replied to Churchill that action 
had already been taken; no answer was given to the President. In August 
the United Kingdom and United States intervened at Moscow and in Sep- 
tember a Soviet aide-mémoire quashed their ease. 

Iran, which declared war September 9, as an ally of the Soviet Union 
and United Kingdom was the transport channel for supplies to Russia. 
The U. S. Army operated the Persian Gulf-Tehran railroad by arrangement 
with the British to expedite American goods, which irked Iran as the 
sovereign; most of the year was spent making an agreement to legalize 
the presence of American forces in Iran, only to shelve it December 9 when 
it was ready for signing. The United States provided Iran advisers, 
notably the Millspaugh Financial Mission, which by resigning got a stable 
contract, reformed itself and apparently obviated a substantial loan. At 
the Tehran Conference December 1 Churchill, Stalin and Roosevelt signed 
a declaration regarding Iran, in which they tendered their present and 
postwar aid and hope for maintenance of its independence. . 

Zionists without authority associated the United States with their claim 
to make Palestine Jewish (Vol. IV, p. 762) and the question worried the 
whole Near East, the Arabic world. In Apri: Ibn Saud sent the President 
a letter of protest, and in August the President put it to him whether 
he would meet with Chaim Weizmann, President of the Zionist Organiza- 
tion, to discuss the Arab-Jewish controversy. The King of Saudi Arabia 
rejected that proposal, telling Lt. Col. Harold B. Hoskins, President Roose- 
velt’s agent, that in 1940 Weizmann had impugned the King’s motives ‘‘by 
an attempted bribe of £20 million sterling ... guaranteed by President 
Roosevelt.” The matter was not pursued further. . 

The Tripartite Conference in Moscow, October 19—November 1, 19483, 
gathered in some of the general questions of the war and touched for the 
first time the multilateral pattern of the postwar world in the Four-Nation 
Declaration that brought about the Dumbarton Oaks Conversations and 
the United Nations Charter. As Italy was seeking an armistice, the Soviet 
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Union proposed a Political-Military Commission to manage post-armistice 
affairs; other problems came to view and a Mediterranean Commission was 
considered ; at Moscow these problems and those of prospective surrenders 
were considered and the batch assigned to the European Advisory Com- 
mission to work out post-armistice treatment and the specialized Advisory 
Council for Italy. The Confererce adopted a statement on atrocities 
parallelling the bases on which the London Commission Investigating War 
Crimes was already proceeding. 

The war itself engendered some multilateral organizations. The Inter- 
governmental Committee on Refugees existed when the war began but was 
unable to cope with the numbez of the uprooted. The United States was 
receiving refugees in 1942 and organized an office in November. In 
April, 1948, a British-Americar m2eting in Bermuda worked out plans of 
co-operation; in June a draft convention was published, and on November 
9, 1948, the United Nations Relief and Rehabilitation Administration Con- 
vention was signed at Washingion on behalf of 44 parties. Prior to that, 
from the Program for International Economic Co-operation laid before the 
Moscow Conference, the United Nations Conference on Food and Agri- 
culture at Hot Springs, Va., had established its Interim Commission in 
June. Also from the same program negotiations were going forward that 
were destined to yield in the next year the establishment of the United 
Nations financial institutions, the World Bank and Fund. 

Denys P. MYERS 


El Asilo Diplomático: Su Aspecto Antijuridico e Inhumano. By Roberto 
S: Corpeño V. Guatemala: Universidad de San Carlos, Facultad de 
Ciencias Jurídicas y Sociales, 1963. pp. 277. Index. 


The practice of diplomatic asylum is not peculiar to Latin America, as 
‘witness that Cardinal Mindszenty is in his ninth year in the American 
Legation at Budapest or Tung Chi-ping’s brief stay last summer in the 
American Embassy at Bujumbura, but the bulk of writing on the subject 
emanates from Latin American publicists; and understandably so, for in 
many of the Latin American states, diplomatic asylum has become a 
concomitant of political systems in which, as Stokes has put it, violence 
is a power factor. Where political responsibility is absent from the under- 
standing of majority and mimority alike, authority is'held precariously, 
and political change is invariably accompanied by violence. In this 
milieu, diplomatic asylum provides a last resort for the perpetrators or 
the victims of a power struggle and so may be justified as humanitarian by 
those who grant it but who do not wish to acknowledge it as a lawful 
practice. The author is one of a very few Latin American publicists, of 
the many ploughing the well-tilled field of diplomatic asylum, who main- 
tains that the practice is neithar lawful nor humanitarian. 

Acknowledging a philosophizal debt to Heidegger and a methodological 
debt to Toynbee, the author devotes two thirds of the study to an historical 
survey of ecclesiastical asylum and diplomatic asylum as illustrated by 
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passages selected from a variety of sources, ranging from Exodus through 
the Digests, the Code, canon law, published diplomatic correspondence, 
publicists, to the I.C.J. Reports. These two sections are designed to show 
the similarity between ecclesiastical and diplomatic asylum as to use and 
abuse. The second section contains a useful chapter analyzing the massive 
resort to diplomatic asylum in Guatemala in 1954, which will add to the 
needed fund of information about contemporary state practice In regard to 
political asylum. The third section is devoted to a. critical analysis of 
the juridical and humanitarian arguments in favor of diplomatic asylum. 

The author concludes that there is no basis in international law for 
diplomatic asylum and that its use is an affront to the maintenance of law 
and order in the state to which the offending diplomatic mission is ac- 
credited. As to whether the practice can be justified in humanitarian 
terms, the author starts with Article 14 of the Universal Declaration of 
Human Rights. His argument that inclusion in the Declaration does 
not make for ‘‘universality’’ of the practice is unfortunately founded upon 
an alleged difference in wording between the Spanish and English versions 
of Article 14, paragraph 2, which, in fact, arises from the employment of 
‘persecution’? for ‘‘proseeution’’ in the English translation used by the 
author in this study. Apart from this, however, he makes the sound point 
that availability of diplomatic asylum as a protective device may tend to 
encourage dissentient political elements in states having unstable political 
conditions to foment disorder which, in turn, will lead to levantamientos or 
golpes de estado resulting in the deaths of innocent persons and wanton 
destruction of property which cannot be characterized: as ‘‘humanitarian’’ 
in the last analysis. On the other hand, a third justification of diplomatic 
asylum as ‘‘un mal necesario,” which the author recognizes but does not 
treat here, is founded in the political reality obtaining in many states, not 
all of them Latin American. So characterized, the need is to avoid the 
abuse of the practice and to provide measures of control over it, meanwhile 
encouraging the development of conditions leading to political and socio- 

economic stability, with the expectation that diplomatic asylum may go the 
way of ecclesiastical asylum as political maturity comes to such states. 

Atona E. Evans 


Canada-Umted States Treaty Relations. Edited by David R. Deener. 
(Published for the Duke University Commonwealth-Studies Center.) 
Durham, N. C.: Duke University Press; London: Cambridge University 
Press, 1968. pp. xi, 250. $7.50. 


This book, in itself, is an example of co-operation between Canada and 
the United States. It brings together within its covers a group of out- 
standing contributors from both sides of their mutual international 
boundary to discuss Canada-United States treaty relations. The contribu- 
tions cover the spectrum from water problems to joint defense efforts. 
D. V. La Forest of the University of New Brunswick discusses boundary 
water problems that have arisen in the East, such as the Great Lakes 
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problems, St. Lawrence Seawey, and the negotiation of the, Boundary 
Waters Treaty of 1909; and Chazles Martin of the University of Washington 
deals with the water problem: əf the West—principally the Columbia 
River Basin and its new treaty. Edward MeWhinney at the University 
of Toronto explores the commer=ié! relations between the United States and 
Canada. Robert R. Wilson of Dike University, Judge Hackworth of the 
United States, Maxwell Cohen of McGill University, and Judge Read of 
Canada explore the international legal aspects of United States treaty 
relations. Wesley Gould of Prrcue University discusses Canadian-Ameri- 
ean co-operation over a range of natural resources such as nickel, copper, 
lead and zinc, uranium and oil and gas. Theodore Ropp of Duke Uni- 
versity and Charles Stacey of the University of Toronto discuss the de- 
fense relationships and military co-operation of the two countries. 

Most of the writers point justifiably to the model in international co-oper- 
ation that the treaty relations between the two countries represent. How- 
ever, this co-operation, as admirsb_e as it has been, is still scarred by the my- 
opia of nationalism. The most reeent example of this is the Columbia River 
Treaty. Although this treaty marks a definite advance in the co-operative 
development of an international drainage basin, there is little doubt that 
better use could be made of this great natural resource if the basin had 
been considered as a whole rather than two halves truncated by an artificial 
international boundary. Instead of thinking in terms of political bound- 
aries, increasing demand requires that we think in terms of the best utiliza- 
tion of the resource. The independent development on each side of a 
drainage basin severed by a national boundary, even with partial co-opera- 
tion, cannot adequately take info account all of the physical, economie 
utilization and engineering considerations. Comprehensive regional plan- 
ning is mandatory in achievirg the optimum utilization of international 
streams. This means that ar. international agency must have sufficient 
authority to plan for the optimum use of the waters of the drainage basin 
and to resolve priorities between competing uses which may be in conflict. 
For example, the generation of electric power may be at odds with the needs 
of the fishing industry. The agency needs to be able to weigh all the 
economic, physical and utilizatior considerations; it needs to have jurisdic- 
tion over the quality and quant:ty of both surface and ground water so 
that the best use of the resource may be made. 

Also the areal extent of the authority of the international agency may 
vary with different uses. For example, the effect of discharges of waste 
may not extend beyond the basia, but the economic effect of the develop- 
ment of hydroelectric power may extend well beyond the drainage basin. 
Thus, for the most economic production of power, the administrative 
agency’s planning authority would need to extend beyond the basin. -The 

1 See McDougal, Law and Public Crder in Space 812-813 (1963), and Laylin and 


‘Clagett, Economies and Public Pcliey in Water Resource Development 432 (Smith 
and Castle, eds., Iowa State Press, 1954). 
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areas of jurisdiction of the agency would center on the drainage basin, 
but not be restricted to it. They would be concentric with the jurisdictions 
over some uses extending beyond the basin. As one writer suggests: 


Water rights cannot be expressed solely in terms of the quantity 
of water. ... In reality, a ‘‘demand’’ for water ... is defined by 
eight parameters—quantity, quality, time- pattern, and location of in- 
take, and the quantity, quality, time pattern, and location of the 
effluent (or return) flow.’ 


The Columbia River Treaty is a step away from independent develop- 
ment of the resources of the basin by each country. It is a step towards 
co-operative development. Under the treaty, the parties develop their re- 
sources separately, but Canada allows the United States to use Canadian 
soil for the storage of water for hydroelectric power generation and the 
control of floods. Canada in return receives compensation in the form of 
electricity and dollars. Even so, there is much doubt that the resources of 
the basin are going to be used as efficiently as they could or should be.’ 
The inadequacies of the treaty will become more apparent in the future 
as the demands for all resources increase. As demand increases, it will 
become more and more necessary to think in terms of physical and utiliza- 
tion unities and their natural boundaries, rather than artificial national 
boundaries. The time has already come when we must think in terms 
of the optimum management of finite resources.* The Columbia River 
Treaty is a step in the right direction, but it is regrettable that the scope 
of our vision and therefore the state of our political maturity did not allow 
this stride to be a larger one. | . 

This book comprehensively discusses the achievements of international 
co-operation between Canada and the United States in the past, and points 
to many of the problems that may lie ahead. On the whole, the contribu- 
tors have placed these problems into a revealing historical perspective. 
One is goaded at times to wish that the book were more adequately foot- 
noted, but it contains much helpful information, such as a complete listing 
of the treaties and agreements between the United States and Canada in 
a chronological table at the rear of the book. This book is useful in that, 
while pointing to our accomplishments in international co-operation, it 
‘quite clearly reveals that we cannot rest upon our nationalistic oars and 
hope to meet the problems that will face the continent which we share in 
common. 

ALBERT E. Urron 
University of New Mexico 


2 Bower, ‘‘Some Physical, Technologieal and Economie Characteristics of Water and 
Water Resource Systems: Implications for Administration,’’ 3 Natural Resources J. 
215, 220 (1963). 

3 Krutilla says: ‘f. . . based on economie eriteria alone, the Treaty provides for a 
system which can be deseribed appropriately as ‘second best.’ ’’ The Columbia River 
Treaty: An International Evaluation 21 (Resources for the Future Reprint 42 (1963)). 

4 Blair Bower, Notes on Some Aspects of Water Law in the Future 1-2 (mimeo- 
graphed materials dated April 1, 1964). 
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The British Commonwealth in International Law. By J. E. S. Fawcett. 
(Library of World Affairs, No. 61.) London: Stevens & Sons, Ltd., 
~1963. pp. xviii, 243. Index. £2 17s. 6d.; $8.10. 


Doubtless there are few problems presented to the student of inter- 
national law that are more complex than the legal status of the British 
Commonwealth of Nations and of its members in their mutual relations. 
The very name ‘‘Commonwealth’’ suggests a degree of unity for which 
there is no adequate ‘constitutional documentation. Has the Common- 
wealth, indeed, a legal personality at all in international law? Is it 
technically a regional arrangemznt within the provisions of the Charter 
of the United States? Are all of its members of equal status in their 
relations with one another; and with what authority do their conferences 
speak? 

Such are some.of the larger questions discussed in this scholarly volume; 
and having clarified them for us, the author goes into the most intimate 
details of the working of the Commonwealth in all of its intricate phases. 
An opening section gives us a useful description, one by one, of the mem- 
bers of the Commonwealth: the mdependent members that are recognized 
as such in international law and the dependent members that are terri- 
tories of the United Kingdom but have no standing, or only limited stand- 
ing, in international law. The Est of members is followed by an examina- 
tion of what the author describes as ‘‘the reception of international law 
in the Commonwealth,’’ distinguishing between customary and conventional 
international law, and leading to the conclusion that the generally accepted 
rules of international law are applied as the law of the land. The analysis 
of the issue (p. 78) is admirable. 

While the Commonwealth itselz is too loose in its constitutional structure 
to constitute an ‘‘international person,’’ and doubtless to. lacking in 
functional organization to come within the class of a ‘‘regional arrange- 
ment’’ as understood by the Charter of the United Nations, yet it bears a 
most interesting comparison both with the Organization of American States 
and with the European Eecnomic Community. The bond cf unity con- 
sists in the recognition of’ the Queen as the symbolic head of the free 
association of independent member states and, as such, the Head of the 
Commonwealth. It is interesting to note that at the Conference of 1949 
Nehru, while accepting full membership of India in the Commonwealth, 
disclaimed the term as involving any ‘‘allegiance’*® to the Crown. Con- 
ferences are held from time to aime to discuss problems of the Common- 
wealth, but the resolutions taken are not in the form of rigid legal obliga- 
tions. ‘The independent membezs of the Commonwealth are members of 
the United Nations in full rignt, and no consultation is called for in 
respect to the policies they may adopt in the universal organization. If 
at times the members act as blocs, they do so merely because their national 
policies coincide. 

The study of the internal relations between, the Commonwealth countries 
and of the réle of the Commonwzalth in international organization is tech- 
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nical, but valuable for the student who wishes to go into the intricacies 
of inter-Commonwealth relations. The numerous citations from the de- 
cisions of the Judicial Committee of the Privy Council and of the British 
courts are a lesson in constitutional as well as international law. 

The author is to be congratulated upon a scholarly work which not only 
fills a place in international law but will undoubtedly become a treatise 
of high authority among the members of the Commonwealth. It is a tribute 
to British statesmanship that an organization of so many different races, 
languages, and traditions should be able to meet in common consultation 
and function effectively without charter or constitution or other rigid legal 
obligations. | 

C. G. FENWICK 


Interpretation of Ambiguous Documents by International Administrative 
Tribunals. By Alan H. Schechter. New York: Frederick A. Praeger; 
London: Stevens & Sons, Ltd., 1964. pp. xviii, 183. Index. $10.00. 


Establishment of new institutions necessitates the formulation of ap- 
propriate rules and regulations, regardless of whether these bodies are 
constituted within the domestic or international sphere. The proliferation 
of an international staff to heretofore unknown proportions, therefore, 
has resulted in the creation of a certain régime by which this ‘‘neutral 
civil service,” as the late Secretary General came to call it in his 1961 
Oxford lecture, is governed. Obviously, the personnel must not be sub- 
ject to the influence of national governments. Of equal importance is 
freedom from arbitrary controls by the international organization and pro- 
tection of acquired legal rights. Thus a contractual relationship has been 
constituted between the staff and the organization, a status which at times 
may require judicial assistance. To accomplish this task and to prevent 
the application of the rule forum non conveniens, several international 
administrative organs, patterned more on the French than the American 
system of administrative law, have come into: being. 

The decisions of three of these—the UNAT, the TILOAT and the Euro- 
pean Court of Justice, in its capacity as an administrative tribunal—are 
examined, although no account is taken of the Appeals Board of the 
O.E.E.C. (now the 0.E.C.D.) which performs a similar function, or of the 
staff regulations of the I.C.J. which enable the Court to decide disputes, 
other than those involving pensions, between the Registrar and his staff. 
Specifically, the author deals with the interpretation given by these tri- 
bunals of limited jurisdiction—juridiction d’atiribution—to employment 
‘contracts, staff rules and regulations and treaty provisions, both of a 
substantive and procedural nature. Within the first category the duration 
of the contractual relationship and the legality of the unilateral abridg- 
ment of contracts are analyzed, while the chapter on staff rules and regu- 
lations deals chiefly with the authority of the Secretary General to termi- 
nate temporary-indefinite contracts and to dismiss permanent contract 
holders for ‘‘unsatisfactory services’’ or ‘‘serious misconduct,’’ as well as 
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with the jurisdiction of the ILOAT, disciplinary action taken under 
UNESCO regulations and F.A.C. provisions, and the Personnel Statute 
of the E.C.S.C. In the treaty section emphasis is placed on the jurisdic- 
tion of the UNAT and on the jurisdiction ratione personae and ratione 
materiae of the European Court of Justice, with a detailed study made 
of the well-known Humblet case. 

These three topics, which form the-core of the book, are presented on 
a comparative basis for each of the organs. While Mr. Schechter chas- 
tizes the tribunals (unfortunately and inaccurately called ‘‘Courts’’ on 
numerous occasions) for failing to cite their own or each other’s precedents 
when confronted with issues of interpretation, his conclusions reveal that 
they have approached the problems presented to them in a similar fashion. 
Little difference is found in the manner in which ambiguities in the three 
types of documents have been resolved by the tribunals, fcr, while the 
UNAT and the ILOAT have had to operate, to use the author’s words, in a 
‘‘hostile atmosphere” and while political considerations have to some ex- 
tent affected the decisions of the former, the canons of interpretation em- 
ployed are remarkably similar. And this is not only so with regard to the 
tribunals inter se; rather the rules are not at variance with those applied 
by traditional international courts when dealing with ambiguous treaty 
provisions, although this cannot be said for cases involving jurisdictional 
disputes. In such circumstances the administrative organs have usually 
followed a liberal construction as against the narrow standards of the 
Hague courts. l 

Thus, while the tribunals are not governed by the principle of stare 
decisis (yet neither is the International Court of Justice), still a body 
of international administrative law has gradually emerged, and this 
Jurisprudence constante is one which applicants in their submissions are 
frequently invoking. Nor is the criticism which the author has levied 
against the tribunals fully justified; indeed, he has overlooked the element 
of continuity manifested, for example, in the 1949 Amendment to the 
Statute of the ILOAT. This very modification stemmed from the failure 
of the League of Nations’ Assembly to honor the judgments of its Tribunal 
in the Mayras case, and it enables the I.C.J. to review the decisions of the 
ILOAT by means of an advisory opinion—a procedure which was fol- 
lowed in 1956 in the case of Judgments of the Administrative Tribunal 
of the I.L.O. Nevertheless, this volume has fulfilled its objective of serv- 
ing as an ‘‘introduction’’ to the field and opens vistas which others may 
well wish to explore. 

GUENTER WEISSBERG 


Traité de Droit Aérien-Aéronautique (fvolutton—Problémes Spatiaucx). 
2d ed. By Nicolas Mateeseco Matte. Paris: Editions A. Pedone, 1964. 
pp. 1021. 


This massive volume represents a new, much enlarged, edition of a book 
originally published in 1954. The most conspicucus difference between 
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the first and the second editions of Dr. Matte’s treatise is the inclusion in 
the 1964 volume of a major chapter on the legal problems of outer space, 
the extensive coverage of the three multilateral agreements concluded 
during the past decade (7.e., the Hague Protocol of 1955, the Guadalajara 
Convention of 1961, and the Tokyo Convention of 1963), and 527 pages 
of annexes containing the texts of 37 separate documents relating to the 
law of the air. Save for these additions the bulk of the text is much the 
same, consisting of an exposition of all, or so it seems, multilateral treaties 
on public and private air law from the Paris Conventions of 1919 to the 
Tokyo Convention of 1963. The present volume also contains a compre- 
hensive bibliography. 

While the author has considerably expanded tha size of his book, his 
approach to the study of air law problems unfortunately remains un- 
changed. In a volume of this size it is not unreasonable to expect both 
breadth: in coverage and an analytical approach to at least some of the 
major areas under inquiry. Dr. Matte’s huge work is seriously deficient 
in both respects. On the side of coverage, the most ~egrettable shortcoming 
of the book is the virtual absence of any meaningful discussion of bilateral 
air transport agreements, the importance of which for the understanding 
of international carriage by air is all too obvious. Under a somewhat 
misleading heading ‘‘La réglementation de la navigation aérienne inter- 
nationale par les accords bilateraux,’’ the reader will find merely four 
pages of text consisting of the familiar generalities; the only bilateral men- 
tioned by name is the famous Bermuda Agreement, concluded in 1946 
between the United States and the United Kingdom. Even in this instance, 
apart from quoting certain well-known principles of the Agreement, the 
author makes no attempt whatever either to evaluate the impact of this 
pattern-making document upon the policies of other countries or to ap- 
praise its intrinsic merits. Furthermore, the reader is left completely 
uninformed about the vast network of bilaterals, of which there are 
hundreds in existence and which govern by far the most important seg- 
ment of international transport by air. To compound this serious omis- 
sion, the author has found it unnecessary to include in his voluminous 
annex the text of a single bilateral apart from the easily obtainable Ber- 
muda Agreement. Dr. Matte’s failure to deal with the problem of con- 
temporary bilateral air transport agreements is especially disappointing, 
considering that this is an aspect of aviation law most urgently in need 
of scholarly attention. One cannot but contrast the indifferent treatment 
accorded to bilaterals in this treatise with, e.g., 36 pages devoted to the 
Tokyo Convention and 52 pages to the status of the aircraft commander, 
two subjects of comparatively minor relevance. 

There are other important areas of air law neglected in this book. Thus, 
the pooling and other co-operative arrangements between airlines and gov- 
ernments, for example, the existing Scandinaviar. Airlines System, and 

2 Those interested in exploring the so-called ‘‘jungle of bilaterals’? may find Dr. 


Cheng’s The Law of International Air Transport (London:: Stevens & Sons Ltd., 
1962) rewarding. 
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the planned European Air Union, are barely mentioned; mcreover the air 
defense idntification zones, origimally established by the United States in 
1950, and cases of aerial intrusions, which have received considerable at- 
tention in the literature and daily press, are entirely ignored. Not 
surprisingly, alternatives to the present wasteful system of bilaterals are 
left unexplored. Possibly, these and certain other omissions can in part 
be attributed to the author’s unwillingness to examine problems not ex- 
plicitly covered by an international treaty. The very organization of 
the book, whereby most of the substantive topics are dealt with under the 
heading of a corresponding convention illustrates this unwillingness. 
Even though Dr. Matte states m the introduction that his book should 
be regarded merely “comme un point de départ pour ceux qui veulent 
approfondir un ou plusieurs sujets de ces chapitres,” this declaration can 
hardly explain so many gaps in a volume of 1,000 pages. Traité de Droti 
Aérien-Aéronautique probably will be useful as a descriptive summary of 
the conventional law of civil aviction; those who seek an analytical ap- 
proach to many of the challenging problems of contemporary air and space 


law will have to look elsewhere. 
Ivan A. VLASIC 


Decisions of the Arbitral Comnussion on Property, Rights and Interests in 
Germany. Vols. I-V. Coblenz Published by Direction of the Arbitral 
Commission by W. Euler, Memter of the Commission, 1953-1962. Vol. 
I: pp. 818. Index. DM. 10; Vol. II: pp. 363. Index. DM. 20; Vol. 
III: pp. 574. Index. DM. 20.; Vol. IV: pp. 489. Index. DM. 18; 
Vol. V: pp. 426. Index. DM. 16. 


The Arbitral Commission on Prcperty, Rights and Interests in Germany 
was established by Article 7 of Chepter V of the Convention on the Settle- 
ment of Matters Arising out of the War and the Occupation, which was 
signed by the United States, Great Britain, Ireland, France and the 
Federal Republic of Germany, ard entered into effect on May 5, 1955. The 
Arbitral Commission reviews decisions of German courts and of the Fed- 
eral Office for Foreign Claims, Restitution and Reparation, in matters of 
“external restitution,’’ i.e., the restitution of property which was taken 
in occupied countries by the armed forces or authorities of Germany or 
their individual members by larceny, duress, requisitioning, and the like 
(Chapter V,-Articles 1-7). It Las also Jurisdiction to review decisions of 
German courts and of the German Patent Office concerning the return 
of property of United Nations nationals and restoration of their rights 
which were subject to discriminatory treatment (Chapter X, Articles 1- 
12). The Commission sits at Coblenz. Ii is composed of nine permanent 
members having qualifications for judicial office, of whom three are ap- 
pointed by the governments of the three Powers, three by the German 
Government, and three by governments of states which were neutral in 
the war (see Charter of the Commission in Annex to the Convention, and 
Rules of Procedure, Vol. I, pp. 192 et seg.). The Commission is divided 
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into chambers of three members; decisions of a chamber may, by leave, 
be appealed to the Plenary Session. The Commission is directed to 
apply the provisions of the Convention and of legislation made applicable 
thereby. 


Where necessary to supplement or interpret such provisions, or in the 
absence of any relevant provisions, it shall apply the general ‘principles 
of international law and of justice and equity. (Article 8 of the 
Charter) 


The five volumes available to date cover a wide variety of interesting 
cases, which are fully reported in German, English, and French. Some 


illustrations may show the type of cases coming before the Commission and 
the manner in which the Commission handles questions of treaty interpre- 
tation and application of national law. In the case of N. V. Philips’ 
Gloeilampenfabrieken, Eindhoven v. The Federal Republic of Germany, 
the plaintiff, a Dutch company, which had transferred its German patents 
to a German subsidiary by a fiduciary (Treuhand) agreement in 1934, 
claimed restoration of a specific patent and extension of its duration under 
Law No. 8 of the Allied High Commission, on the theory that it was the 
beneficial owner of the patent. Upon a thorough discussion of the appli- 
cable law, in particular German patent and Treuhand law, the First 
Chamber of the Commission decided that the plaintiff had not retained 
‘fownership’’ of the patents (Case No. 27, Vol. II, pp. 141 et seq.). Never- 
theless, it was entitled to restoration of the patents in its name because the 
refusal, in 1941, by the German Enemy Property Custodian, to permit 
the re-transfer of the patents to the Dutch company constituted a war 
measure (discrimination) and on equitable principles the Dutch company 
must be deemed to have reacquired the patent rights (Case No. 45, Vol. 
II, pp. 188 et seq.). Upon appeal, the Plenary Session of the Commis- 
sion upheld decision No. 27 (again discussing the German law of Treuhand) 
and reversed decision No. 45, declaring that the rights held by Philips 
under the fiduciary agreement were merely contractual rights and hence 
the Custodian’s refusal to consent to the re-transfer did not deprive it of 
any property right (Case No. 92, Vol. IV, pp. 207 et seq.). The United 
States judge, Mr. Phenix, and the British judge, Mr. Bennett, wrote a 
long dissenting opinion (tbid., pp. 230 ef seqg.). There were other brief 
dissents, and two concurring opinions (zbid., pp. 275 et seq.). 

In The Italian Republic v. The Federal Republic of Germany (No. 70, 
Vol. ITI, pp. 253 et seg.) the Italian Government claimed compensation for 
certain amounts of non-ferrous metals which the Germans had removed 
from Italy to Germany and which could not be restituted because they 
had disappeared before they had been properly identified. The Commis- 
sion (Second Chamber) found that the applicable Article 4, paragraph (1) 
of Chapter V of the Settlement Convention was vague and ineomplete 
and required a method of interpretation other than by literal and gram- 
matical exegesis of the texts; it sought to ascertain the purpose of the 
provision by consulting the travaux préparatoires, despite the fact that 
Italy had not participated in the negotiations preceding the Settlement 
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Convention (see the learned discussion on pp. 268-271). On the basis of 
this interpretation, the Chamber denied the claim; but it granted leave 
to appeal to the Plenary Session. (No decision of the latter has been 
reported yet.) A similar case brought by Italy (Case No. 112, Vol. V, pp. 
243 et seq.) concerned beryllium cre which had been identified in Germany 
but had been requisitioned by an American procurement team and shipped 
to the United States for use in the American atomic industry. Here the 
Third Chamber held that the zmbiguities in the text of the Convention 
could be cleared up with the essistance of a grammatical and analytical 
interpretation of the terms used, and denied a motion to authorize recourse 
to the travaux préparatoires. On the substance it denied the claim on the 
ground that the property had be2n taken over by the Occupation Power 
for purposes of its own and utilized outside Germany. The Italian judge 
filed a dissenting opinion. Leave to appeal was granted by the Plenary 
Session. (No decision on tae appeal is available yet.) 

In General Motors Limited, Lordon, v. The Federal Republic (Case No. 
69, Vol. III, pp. 248 et seg.), the claim (under Article 1 of Chapter X 
of the Settlement Convention) was for the royalties whick the German 
Heraeus Company had paid to the Reich Patent Office urder a license 
granted to it for the exploitation o= a General Motors patent under German 
trading with the enemy legislaticn. The First Chamber held that the Reich 
Patent Office must be deemed to have collected the sums in question on 
behalf of the claimant and that th2 latter thereby obtained a claim against 
the Reich. On appeal to the Plenary Session this decision was reversed 
(Case No. 110, Vol. V, pp. 214 e seg.). It was held that the royalties 
were collected for the account of the Reich, and that at the time the license 
was granted the owner of the patant had no claim to money which could 
have been the object of discrim:natory treatment. Several concurring 
and dissenting opinions were announced. 

In Melchers v. Federal Republiz of Germany (Vol. II, No. 54, pp. 197 
et seq.), the First Chamber decided that Article 6, paragraph (1) of 
Chapter Ten of the Settlement Corvention does not entirely exempt United 
Nations nationals from payment of the levies provided for under the 
German Equalization of Burdens Law, and declined to consider the argu- 
ment that the Equalization of Burdens Law constitutes illegal expropria- 
tion under international law. Tris question was, however, discussed at 
some length in Gilis v. The Fegeral Republic (Vol. V, No. 108, pp. 184 
et seq., at 195-199), where the Second Chamber concluded that, while 
there was no general rule of interrational law on the point in dispute, the 
Settlement Convention must prevail, and it clearly imposed a partial 
liability for these levies on United Nations nationals (see Article 6, pars. 
2-8 of Chapter X). 

In the Bengtson case (Vol. II, No. 60, pp. 216 et seg.), where the claimant 
applied for disqualification of ths German permanent member of the Com- 
mission on the ground of apprehended bias, there is an interesting dis- 
cussion of rules of international law applicable to the disqualification of 
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members of an international arbitral commission. The application was 
denied. | 
Altogether, in the large majority of the reported cases the appeal against 
the German decisions was either dismissed on procedural or jurisdictional 
grounds or denied for substantive reasons derived from interpretation of 
the Settlement Convention. 
M. MAGDALENA ScHoca 


Das Völkerrechtliche Delikt in der Modernen Entwicklung der Völker- 
rechtsgemeinschaft. By Ingo von Münch. Frankfurt/Main: P. Kep- 
pler Verlag, 1963. pp. Ivi, 356. Index. DM.70; $18.00. 


In this work Dr. Ingo von Münch has made a significant contribution 
on the subject of liability of states for offenses against international law. 
He concentrates on violations of international agreements and analyzes 
in detail the subjects of international law, the concept of delict, and prob- 
lems of liability. The work is divided into three parts: (1) the develop- 
ment of the international community; (2) definition of the concept of 
delict; and (3) liability for offenses against international law. 

The author’s treatment is highly political in parts, and in sections on 
the divided Germany, Korea and the two Chinas his discussion reads more 
like a political science treatise than a legal analysis (pp. 97-115). He 
does not avoid such politically charged issues like the U-2 incident (pp. 
146-148). He distinguishes between the conceptions of the ‘‘Hastern’’ and 
‘Western’? blocs (pp. 86-94). He does not pay much attention to the 
views of the ‘‘neutralist’’ or non-committed countries. His interpretation 
can be highly controversial, as when he states that ‘‘An instance . . . is 
the U-2 incident in connection with which—after some initial hesitation— 
the United States admitted that the overflight of Soviet territory consti- 
tuted an international delict’’ (p. 186). 

While the author deals comprehensively with the liability of states for 
violations of international law, he treats only very eursorily the problem 
of individual liability (pp. 126-128 and 278-279). In this connection he 
states that ‘‘In the more recent development of international law too inter- 
national rights but not international duties are conferred upon individuals’’ 
(p. 279).2, But the development of the concept of individual responsi- 
bility in international law is one of the most important aspects of the 
modern law of nations. It is regrettable that the author has so little to 
say about this subject, especially in view of the fact that there are few 
German writers who have dealé with it in a positive way. Whatever has 
been written about it by Jescheck and von Knieriem, among others, has 
been highly critical of the principle of individual responsibility as laid 


i‘‘Bin Beispiel ... ist der U-2 Fall, in dem die Vereinigten Staaten—wenn auch 
erst nach anfinglichem Zégerm-—-zugegeben haben, dass die UWherfliegung des sowjeti- 
schen Staatsgebietes ein volkerrechtliches Delikt darstellte.’’ 

2‘¢ Auch in der neueren Volkerrechtsentwicklung werden den Individuen hauptsich- 
lich Rechte gewährt, nicht dagegen vélkerrechtliche Pflichten aufgebiirdet,’’ 
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down by the International Military Tribunal at Nuremberg. Dr. von 
Miinch is no exception in this regerd, when he maintains that ‘‘The extent 
to which the criminality of these acts (7.¢., crimes against peace, war crimes 
in the narrow and broader sense as well as crimes against humanity) is 
to be regarded as positive law, appears doubtful in view o= the still in- 
completely developed international criminal law’’ (p. 16).2 But in- 
dividual responsibility under intecnational law for such crimes has been 
confirmed by the overwhelming majority of states, and the lack of treat- 
ment of the subject limits the value of this work. - 

The book is extremely well docamented; the author quotes extensively 
from Soviet as well as American aud European sources. There are several 
useful appendices, including the Harvard Draft Convention on the Inter- 
national Responsibility of States Dr Injuries to Aliens. 

Ropert EK. Worrzen 
; Center fcr the Study of Democratie Institutions 


Verträge der Volksrepublik China aut anderen Staaten. Edited by Rudolf 
Herzer and Wolfgang Mohr. Teil 1: Süd und Ostasien. pp. xv, 248. 
DM. 82.50; Teil 2: Die Länder des Vorderen Orients und Afrikas. pp. 
x, 202. DM. 28.40. (Vol. XII, parts 1 and 2, Schriften des Instituts 
fiir Asienkunde Hamburg.) Frankfurt am Main and Berlin: Alfred 
Metzner Verlag, 1963. 


Treaties of the Chinese People’r Republic with Other States is an im- 
portant empirical work. We are indebted to the Institute for Asian 
Studies in Hamburg for bringing it about. After the Calendar of Soviet 
Treaties, its continuation in the Csteuropa-Recht,? and the Yugoslav col- 
lection The Survey of the Development of International Legal Relations 
of Yugoslav Lands from 1800 to the Present,’ the Chinese treaty series is 


3 ‘‘Inwieweit die vélkerrechtliche Ssrafbarkeit dieser Tatbestände (e.g. Verbrechen 
gegen den Frieden, Krigsverbrechen im 2ngeren und weiteren Sinne sowie Verbrechen 
gegen die Menschlichkeit) bereits gelten-les Recht ist, erscheint angesichts der bisher 
noch unvolikommenen Ausbildung des Valkerstrafrechts nicht zweifelsfrei.’’ 

1 Robert M. Slusser and Jan F. Triska, A Calendar of Soviet Treaties, 1917-1957 
(Stanford University Press, 1959). 

2 Robert M. Slusser and George Ginsburgs, ‘‘A Calendar of Soviet Treaties, January— 
December 1958,’’ 7 Osteuropa-Recht 10—131 (1961); George Ginsburgs and Robert 
M. Slusser, ‘‘A Calendar of Soviet Treaties, Jancary—December 1959,’’ & ibid. 182-164 
(1962); George Ginsburgs, ‘fA Calendar of Soviet Treaties, January-Dezember 1960,”? 
9 ibid. 120-159 (1963); and ‘‘A Calendar of Soviet Treaties, January~Dezember 1961,” 
10. ibid. 116-148 (1964). 

3 Pregled Razvoja Medunarodno-Pravnia Odnosa Jugoslavenskih Zemalja od 1800 do 
Danas. I Sveska: Pregled Medunarodnik Ugovora i Drugih Akata od Medunarodno- 
Pravnog Znataja za Srbiju od 1800 do 19-8 Godine. IT Sveska: Pregled Međunarodnih 
Ugovora i Drugih Akata od Medunarodnc-Pravnog Znataja za Jugoslaviju od 1918 do 
1941 Godine (Belgrade: Institute of International Politics and Economics, 1953 and 
1962). \ 
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a welcome and significant new addition to the transnational, transactional 
data of the Communist Party-states.* : 

The Chinese treaties with the states of (1) South and Hast Asia and 
(2) the Middle Hast and Africa constitute the first of two of the planned 
four volumes, which, once published, will represent a systematic compila- 
tion of the net of contractual engagements concluded by the Chinese 
People’s Republic from its inception in 1949. The completed collection 
will thus be the full, ambitious realization of a short and now partial ver- 
sion of this collection published under the same title as Volume 1 of the 
Schriften des Instituts für Asienkunde in Hamburg in 1957. Also in- 
cluded, in addition to the full texts of treaties, agreements, and conventions 
of the CPR with foreign states, are texts of joint communiqués, joint 
statements, memoranda, exchanges of telegrams and letters, notes, ete., 
which can be viewed as constituting agreement, consent, or meeting of 
minds of an official nature. 

The first part contains contractual engagements and similar official 
papers pertaining to the CPR relations with 11 states: Afghanistan, 
Burma, Ceylon, India, Indonesia, Japan, Cambodia, Laos, Malaysia, Nepal, 
and Pakistan. Thus, outside of Afghanistan, the states included are all 
South and Hast Asian countries. The second part concentrates on Egypt, 
Syria, U.A.R., Lebanon, Yemen, and Iraq in the Middle East, and Algeria, 
Moroceo, Sudan, Tunisia, Uganda, Guinea, Ghana, Mali, Somaliland, Tan- 
ganyika, and Congo in Africa. 

Listed under the particular Chinese contractual parties, the ergagements 
are arranged in both volumes in four categories: (1) political, (2) cul- 
tural, (8) economic, and (4) technical (functional). Within these four 
categories, the listings are chronological. 

The principal sources of the treaty texts are Chinese governmental docu- 
ments, contained in the following publications: The Chinese People’s Re- 
public Treaty Series (in Chinese); The Chinese People’s Republic Collec- 
tion of Documents (in Chinese) ; the official organ of the Chinese Commun- 
ist Party, Peking People’s Daily (in Chinese); the daily survey of the 
Chinese press published by the U. S. Consulate General in Hong Kong, 
Survey of China Mainland Press; and the compilation in English of the 
official Chinese press service in London, The New China News Agency. 

Chinese treaties, agreements, and conventions embody that component 
of Chinese international relations which normalizes, legalizes, and articu- 
lates transactions, commitments, stability. change, progress, resolutions of 
conflicts, and efforts for the creation vf a more favorable climate for 
Chinese foreign policy. They are the prima facie evidence of the volume, 
scope, frequency, type, and speed of normalization of Chinese foreign re- 

4 By Communist Party-states I mean those 14 states which are ruled by Communist 
parties, namely, the U.S.S.R., the Chinese People’s Republic, People’s Republic of 
Albania, People’s Republie of Bulgaria, Hungarian People’s Republic, Democratie Re- 
public of Vietnam, German Democratic Republic, Korean People’s Democratic Republic, 
‘‘Heroic People of Cuba,’? Mongolian People’s Republic, Polish People’s Republic, 


Rumanian People’s Republic, Czechoslovak Socialist Republic, and Socialist Federal 
Republie of Yugoslavia. Cf. Pravda, April 14, 1964, p. 1. 
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lations in the universe of other states. Once the last two volumes are pub- 
lished, it will be possible, by way of quantitative analysis, to define the 
trends, tendencies, developments, conditions, and propensities characteristic 
of the Chinese law of treaties, and in that way to formulate or to test 
hypotheses pertaining to the dynamic of Chinese foreign relations. Of 
particular interest may be a comparative analysis of the Chinese treaty 
data contrasted with those of the early Soviet period; this might be done 
for the first fifteen-year period of foreign relations of both states on the 
basis of (1) numbers, (2) contracting parties, and (8) type and content 
of agreements. Many an established cliché (e.g., “the CPR, in its early 
stages of development, had little to lose and was therefore reckless and 
aggressive”) could be tested in this way. 

Treaties of the Chinese People’s Republic with Other Staves contains a 
wealth of information on a little-explored facet of the foreign relations 
of an important Communist Farty-state. Properly used, this evidence 
should yield data on the amount of change; the strength of new relation- 
ships; tendencies and propensitizs emerging; and the degree of correlation 
between the data and the social reality in which the agreemenis were made. 

This reviewer is less happy with the methodological arrangement of the 
contents of the two volumes than with the fact of their published existence. 
But that is a minor matter. Analysts using the data will not be excessively 
hampered by the arrangement (though they may be slowed down by having 
to recheck, in particular, taxonomy alternatives selected by the editors). 
The information sorely needed for any meaningful empirical analysis of 
the changing levels and patterns of the relationship of China with other 
states is there. And that is what matters. 

Jan F. Triska 


Le Financement des Activités de VO.N.U., 1945-1961. By Cem- Sar. 
Ankara: Ankara University Press, 1963. pp. xvi, 260. T.L. 27. 


This scholarly addition to the literature on the financing of the United 
Nations parallels the recent Brookings volume by John Stoessinger and 
Associates. Professor Sar of the Faculty of Political Science at Ankara 
begins with a brief review of ths financing of international organizations 
generally and then proceeds to examine the formation of the budget, the 
apportionment system and other sources of revenue. The second part of 
the study turns to the financing of operational activities, with special 
attention being given to EPTA and other forms of economic and social 
assistance. A section is devoted to the special financing of the clearance 
operations of the Suez Canal m 1957 by the surcharges placed upon 
shipping. Finally, the financing of peacekeeping operations is reviewed in 
the light of the different positions taken by the principal parties in the 
controversy that has arisen over UNEF and ONUC. 

The author points out that one of the difficulties facing the United Na- 
tions is that its financing system was based upon the concept of the organ- 
ization acting primarily as a conference mechanism, with states holding all 
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reserved powers, while the institution has been drawn increasingly into 
operational activities which have required larger and more flexible sources 
of revenue than are normally available through the apportionment system. 
In conclusion he believes that the United Nations must eventually move 
in the direction of the modus operandi of some of the more supranational 
functional organizations if it is to discharge its responsibilities to the 
developing countries, 
NORMAN J. PADELFORD 


Das Verordnungsrecht der Europäischen Wuartschaftsgememschaft. By 
Hans-Jürgen Rabe. (Abhandlungen aus dem Seminar fiir Öffentliches 
Recht, Universitit Hamburg, No. 51.) Hamburg: Kommissionsverlag 
Ludwig Appel, 1963. pp. 178. DM 15.80. 


Dr. Rabe’s monograph is an important contribution to the literature 
dealing with the internal constitutional law of the European Communities. 
The subject of his study is the many facets of the lawmaking powers of 
the Council and of the Commission of the European Economie Community. 
His focus is the ‘‘regulation’’ to which Article 189 of the H.E.C. Treaty 
attributes direct statutory force in the several member states. He ana- 
lyzes, in turn, the scope and effect of regulations according to the B.E.C. 
Treaty, their differentiation from other types of Community action (not- 
ably ‘‘decisions’’ and ‘‘directivas’’), and the respective rôles and com- 
petence of the Council and Commission in the lawmaking process. 

A special chapter is devoted to the legal nature of regulations as norms 
of international or of national law; this important question is the practical 
application of the theoretical problem extensively considered in prior 
literature as to the proper classification of the European Communities as 
new organizational forms. After briefly surveying the literature, Dr. Rabe 
concludes that the nature of Coramunity law in the form of regulations is 
““sut generis’? (pp. 66). It is at this point that one might have wished 
for further analysis since neither the sui generis description nor a shift 
from it to a characterization of regulations as ‘‘supranational’’ helps much 
in defining the relation between the interacting systems of Community 
and national law. 

Of great depth, however, is the inquiry into the appheability of re- 
strictive standards of national constitutional law to the lawmaking power 
of the Community’s institutions, demonstrated here by reference to Article 
80, paragraph 1, of the German Basic Law of 1949 which defines the 
limits of permissible delegation of legislative power. Dr. Rabe shows 
convincingly that the establishment of the Community does not involve a 
ease of delegation but is rather the creation, through constitutive act on 
the part of the member states, of an entity possessing its own unified 
sovereign powers (Hohettsgewalt). With this characterization Dr. Rabe 
alligns himself with the description—by the Community’s Court of Justice 
in the van Gend & Loos ease (1963)—of the Community as ‘‘a new insti- 
tution (ordre juridique) in international law in favor of which the Mem- 
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ber States have limited their sovereign powers.’’ Constitutional problems 
arise, therefore, not out of delegation of legislative power but out of the 
extent of the original transfer, zhe limits of which may become clear only 
after use of the power transferred: in German law the limits of permis- 
sible transfers of sovereign powers (generally authorized by Article 24 
of the Basic Law) are found in Articles 1 and 20, which establish the basic 
structure of federal Germany as a ‘‘demccratic Rechtsstaat.’ Like most 
of the literature on the topic, Dr. Rabe does not inquire beyond the test 
of Kechtsstaatlchkevt which he establishes as the requirement for concur- 
rence of national and Community law; for instance, he does not consider 
whether and to what extent this principle is satisfied through organizational 
forms diferent from those obtaining under domestic law nor whether a 
supranational entity which satisfies the national requirements of Rechts- 
staatlichkeit at the time of its establishment may then evolve without its 
own form of Rechtsstaathichkeit continuing to be tested against national 
constitutional standards. It seems that characterizations of the Com- 
munity as a new legal entity point in this direction and a more explicit 
conclusion on the subject would Eave been welcome. Indeed, it would have 
provided an answer, either way, to the practical question concerning the 
legal nature of the Community’s regulations. Nevertheless, Dr. Rabe has 
made a raajor contribution by stating the problem so clearly while, inci- 
dentally, also disposing in convimeing fashion of current German theories 
requiring absolute conformity of the Community law to national consti- 
tutional law. In addition, he has provided us with a most competent 
treatment of the extent of the Community’s lawmaking powers and with 
the best analysis so far of the place of regulations in the Community’s 
lawmaking process. 
Prrer Hay 


Propaganda: Towards Disarmament in the War of Words. By John B. 
Whitton and Arthur Larson. (Published for the World Rule of Liaw 
Center, Duke University.) Dobbs Ferry, N. ¥.: Oceana Publications, 
1963. pp. xiv, 305. Bibliography. Table of Cases. Index. $8.50. 


The problems to which the authors address themselves would be solved 
if lawyers could define precisely ‘‘propaganda that directly or indirectly 
endangers peace,’’ and if, given an acceptable definition, statesmen wanted 
to ban that propaganda. But Zormidable legal and political difficulties 
bar the way toward these desirable ends, as Professors Whitton and Lar- 
son show in the course of tracing the history of propaganda back to Plato’s 
Dialogues and in adumbrating an international law of propaganda. 

The authors have no illusions about leading their readers to a Promised 
Land. Instead, they have gathered together case law and other legal and 
political precedents useful to those who may some day attempt to proseribe 
three types of international propaganda: war-mongering, subversive, and 
defamatory. In a chapter devoted to each, they discuss the state’s re- 
sponsibility for its own propaganda and for that launched by private 
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persons, and individuals’ responsibility for their own international propa- 
ganda. They draw their illustrations from the legal systems of Islam 
and the Soviet Union and from systems of common and civil law, using 
the research of Messrs. Saad Samuel El-Fishawy and Robert D. Crane ang 
Professors Robinson O. Everett and Hans W. Baade. 

Messrs. Whitton and Larson conclude that it is less important to estab- 
lish new substantive law regulating propaganda than to create remedies 
under existing law by, for instance, permitting the United Nations to 
establish a universal monitoring system to detect propaganda and a broad- 
casting service to be an ‘‘unimpeachable source of everyday truth about 
international affairs.’? They also want to provide for an international 
right of reply and correction, with the Secretary. General as arbiter; and 
they would have the members of the United Nations deprive offending 
states of their right to address the General Assembly, and the members 
of the International Telecommunication Union bar offending states from 
access to broadeasting bands. | 

The book presents these remedies modestly, but the proposals themselves 
are modest only if one ignores the perennial fight in the Assembly over the 
limited authority and budget that the U.N. Office of Public Information 
now enjoys; forgets the opposition of some states to enlarging the powers 
of the United Nations and the Secretary General; and discounts the possi- 

bility that U.N. debate over what constitutes propaganda could itself 
= exacerbate a sensitive situation. 

The authors set aside too easily the successive difficulties that they 
readily acknowledge stand in the way of world acceptance for their 
propositions. Too frequently, they ask us to assume too much as they 
lead us to arguable propositions. For example, in writing of the Trail 
Smelter case, they say: ‘‘Assuming that damage [from propaganda] is 
demonstrable, it is not much of a step from harmful fumes to harmful 
words caused by electronic impulses across national boundaries.’’ | 

Such statements leave one in fear that, despite the authors’ open- 
mindedness and skepticism, their logic is not always the logic of the real 
world. This valuable source book consequently will remain in the upper 
reaches of legal theory far longer than they and their readers would wish. 

Ricuarp N. Swirt 


BRIEFER NOTICES 


The Indian Year Book of International Affairs, 1963. Vol. XIIL. Edited 
by T. S. Rama Rao. (Madras: University of Madras, 1968. pp. viii, 602. 
Index. Rs. 15.) The twelfth volume of the Indian Year Book of Inter- 
national Affairs, inaugurated in 1952, is the second of the series to be edited 
by Professor T. S. Rama Rao of the University of Madras. The Year Book 
has now become well established as a major scholarly Indian publication 
in international relations, international law, and constitutional law, and 
is required reading for scholars who want to keep abreast of developments 
in these fields in South Asia. 

Like earlier volumes, this is divided into two parts: Part I on Inter- 
national and Comparative Law and Part II on International Affairs. 
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Part I includes 133 pages of notes on recent Indian decisions involving 
questions of public and private international law and constitutional law. 
” Several articles. in the present volume are likely to be of particular 
interest to American readers. Prcfessor Charles Henry Alexandrowicz, the 
first editor of the Year Book, now Professor of International Organization 
-in the University of Sydney, has written on ‘‘Some Problems of the History 
of the Law of Nations in Asia.” . His article develops further some of the 
thoughts in his lectures at the Hague Academy of International Law in 
1960 on “‘Treaty and Diplomatie Relations between European and South 
Asia Powers in the 17th and 18tk Centuries.’ He deplores the general 
decline of interest in the history of international law and in particular 
the inaccurate and misleading r&sumés of history that have become en- 
trenched in the literature, in which the system of international law is 
presented as a creation of European (later including American) Christen- 
dom, to which others have been “admitted’’ in more recent times. This 
widely-accepted historical approazh ignores the long record of relations 
between European and Asian Pewers. Alexandrowiez asks, ‘‘Why did 
19th and 20th [century] writers of international law reverse the picture 
and, after dismissing European-Asian relations prior to the 19th century 
from the history of international law, introduce independent Asian coun- 
tries such as Siam, Persia, China, and others as newcomers to the family 
of nations in the 19th century?’* The reason, in Alexandrowicz’s view, 
-was the growth of European positivism, in company with the rise of the 
nation-state, at the expense of the natural-law principle of universality of 
the law of nations. ‘‘The Concert of Europe and the Family of Nations 
became identical terms.” He also points out that the separation of de 
facto and de jure sovereignty and emergence of a constitutive theory of 
recognition were inventions of 19th-century positivists, accompanying and 
justifying the emergence of a new international ‘‘caste system.’’ Alex- 
androwicz suggests several further lines of historical inquiry for scholars, 
such as the linkage between thse positivist European doctrinal develop- 
ments in international law and the rise of colonial empires; a more search- 
ing inquiry into the nature of capitulations; and the legal forms through 
which early European and Asiar commercial and other exchanges took 
place. 

Other contributions in the Year Book that will especially interest Ameri- 
can readers come from two able young Indian scholars, now working in 
the United States, from whom we will probably hear much more in future 
years. M. K. Nawaz, like Alexancrowicz, helps overcome the ethnocentric- 
ity of the Western lawyer with ‘‘A Re-Hxamination of Concepts of Islamic 
Law and Jurisprudence.” R. P. Anand, in ‘‘The International Court of 
Justice and Impartiality between Nations,’ concludes that fears about 
the ability of international judges to take a detached, non-national point 
of view have been considerably exaggerated. The 2ditor, Professor Rama 
Rao, contributes a thorough and scholarly critique of ‘‘The Expenses 
Judgment of the International Cort of Justice.” K. P. Misra has written 
of ‘‘Reeognition of the G.D.R.—An Appraisal of India’s Poliey’’ in terms 
that seem almost a brief for Indiar recognition. While providing a useful 
review of the positions taken by Indian leaders vis-a-vis the Ulbricht 
regime through the years, he has managed to write on this subject for 18 
pages without ever mentioning tae Hallstein Doctrine as a reason for 
Indian reluctance to recognize Hast Germany. 

The other articles in the law section of the volume directly bearing on 
South Asia are: ‘‘Indian Constitut:onal Amendments,’’ by M. Ramaswamy; 
“The Constitution of the Republie of Pakistan, 1962,’’ by Alan Gledhill; 


1100 Hague Academy Recueil des Coars 203 (1960, IT). 
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“Effect of War on Contracts in Indian Law,” by V. Ramaseshan ; 
“Publie Interest and Restrictive Trade Practices in India,” by K. 
Ponnuswami; and ‘‘Political and Constitutional Developments 1 in Burna,”, 
by T. Venkatavar adan. . 

H. ©. L. Mermuar 


Annuaire Suisse de Droit International, 1962. Vol. XIX. (Zurich: 
Editions Polygraphiques, 1964. pp. 328. Index. Sw. Fr. 34.) This 
issue of the Yearbook contains a number of interesting papers on public 
and private international law. The ‘former start with an essay by Pro- 
fessor Hans Schultz on the relation between international and national law 
in penal matters. He approaches the problem of the extent of the criminal 
jurisdiction of states from the point of view of the ‘‘systematic character- 
istics of criminal law.’’ It is doubtful, however, whether on this basis 
alone it is possible to determine such jurisdiztion in borderline cases. Dr. 
Christian Dominicé deals with the question of bilataral customary law and 
the right of passage through Swiss territory with regard to the enclaves 
of Biisingen and Campione. Of particular interest is his discussion of 
the relation of this newly affirmed source of mternational law to treaty and 
general customary law. In connection with the centenary of the formation 
of the State of Italy, Dr. Lucius Caflisch comes back to the question of the 
identity between Sardinia and Italy. Using unpublished Swiss documents, 
he rightly suggests that the position taken by Switzerland in the matter of . 
recognizing Italy permits no clear conclusion in favor of identity or suc- 
cession of states. On the other hand he interprets—less convincingly— 
the Swiss-Italian practice with regard to the continued validity of treaties 
entered into by Switzerland and Sardinia as implying state identity. 

The documentary part includes the customary valuable report by Pro- 
fessor Paul Guggenheim on Swiss practice in international law in 1961, 
the repertory by Dr. Emanuel Diez of the treaties concluded by Switzer- 
land which entered into force in 1962, anc bibliographical notes (1950~ 
1962) by the editor of the Yearbook, Professor Henri Thévenaz. 

Mention should also be made of a legal opinion of the Federal Political 
Department on the Swiss Constitution and zhe conclusion of international 
treaties, of an article by Dr. Anton Heini on recent trends in American 
private international law, and of a report by Dr. Jean-Flavien Lalive on 
the 1963 arbitration case of Sapphire International Petroleums Limited v. 
National Iranian Oil Company. 

: SALO ENGEL 


Annuaire Français de Droit International, 1962. Vol. VIII. (Paris: 
Centre National de la Recherche Scientifique, 1963. pp. iv, 1828. Index.) 
- In this particularly rich collection of articles, notes and critical studies 
of international jurisprudence, international and European organizations, 
legal problems affecting France as well as nany ozher nations, the reader 
concerned with the more highly politicized and controversial aspects of 
international law will be especially interested by the following essays: 
‘Professor Dupuy’s careful study of the ill-fated agreement on the reu- 
tralization of Laos; Professor Bierzaneck’s (from Warsaw) indictment of 
the policy of non-recognition in general and of the Hallstein Doctrine in 
particular; Professor Focsaneanu’s examinétion of the treaties signed by 
Communist China; Professor Thierry’s searching and critical account of 
the World Court’s advisory opinion on Certain Expenses of the United 
Nations; Professors Virally’s and Flory’s somewhat contrasting evalua- 
tions of the rôle of the United Nations in, respectively, the Cuban and 
Goan erises; and Dr. George Fischer’s enlightening study of the ways in 
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which France, England and the United States have used, respectively, 
treaties, constitutions drafted before independence, and both treaties and 
constitutions as instruments for the preservation of their influence in 
countries that have become sovereign after having been under those three 
_ nations’ rule. 

STANLEY HOFFMANN 


American-Japanese Private Iaternational Law. By Albert A. Ehren- 
zweig, Sueo Ikehara and Norman Jensen. (Bilateral Studies in Private 
International Law, No. 12. Dobbs Ferry, N. Y.: Oceana Publications, 
1964. pp. 173. Index. $7.50.) The merits of this little monograph in 
a now familiar series are not restricted to a carefully documented study 
of some of the major private international law issues involving Japanese 
and United States litigants. Irvaluable appendices contain a good bibli- 
ography, a list of treaties and egreements between the United States and 
Japan, a translation of the Japanese nationality law, and a very helpful 
translation of the conflicts codz (the Horei). Chapters are devoted to 
jurisdiction and judgments, procedure, choice of law, domestic relations, 
industry and commerce, nationality and immigration. Although brief, 
these assist the teacher as well as the practitioner. 

Of particular interest is the authors’ devotion to showing the dis- 
crepancies between law ‘‘in life and law ‘in the books.’’’ (pp. 41, 61.) 
Their study confirms the proposition, for example, that international con- 
fliets decisions in Japan, as in the United States, give preference in fact 
to the law of the forum. In Japan this is accomplished in spite of pro- 
visions in the Horet through the application of such familiar devices as 
characterization, renvoi and recitations of public policy. Moreover, it 
appears that conflicts problems arising out of United States Government 
transactions during the occupation, once resolved in favor of American 
law, are no longer of practical importance (p. 50). Indeed. the appear- 
ance of Japanese law presented here discloses little impact from those 
immediate postwar years. Japan has regained its position as a leading 
civil law nation, and the common law influence is receding. 

The need for an overhaul of the conflicts code is clearly revealed. The 
Horet, ‘‘law concerning the application of laws,” was adopted from a 
preliminary draft of the German Civil Code, and does not deal with many 
troublesome issues which confound litigation involving United States na- 
tionals. When the code refers io foreign law it directs reference to the 
law of the “‘distriect to which tie person belongs,” a clearly inadequate 
mandate when the United States national has no clear residence in the 
States (p. 48). 

The chapter on nationality clarifies several confusing points. The child 
born in the United States of Japanese parents, for example, is not con- 
sidered a Japanese national in the absence of registration, if American 
nationality is aequired at birth. Dual nationality remains possible, of 
course, but Japanese nationality is lost, apparently automatically, when 
a foreign nationality is voluntarily acquired. 

These bilateral studies are a Promising venture, although one still has 
misgivings in anticipating several dozen more. Many of the problems 
dealt with could more effectively be treated as multinational rather than 
as bilateral issues. 

Gordon B. BALDWIN 


It Diritto Internazionale Odierno—Nozione: e Commento. By Piero 
Ziceardi. (Milan: Dott. A. Giuffrè, 1964. pp. 126.) This small but 
interesting and important book deals with one subject only, the defi- 
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nition of international law. ‘The first chapter lays down that there are 
at the present time two definitions of international law: the ‘‘strict’’ 
and the ‘‘ample.’’ Under the strict definition international law means 
simply ‘‘the international legal order.’’ The author states that this is the 
most generally accepted definition. Going through the history of interna- 
tional law and carrying with him a rich and valuable bibliography, he 
explains why it has come to be so. 

With the third chapter, dealing with the ‘‘ample’’ definition of inter- 
national law, making a special plea for private international law and 
declaring himself in favor of the distinction between publie and private 
international law, we can hardly agree. There are, indeed, today two 
different concepts and definitions of international law, a state of things 
which leads to great confusion, but the real difference is between the legal 
and the sociological concept. 

In the second chapter, the most important chapter, the author gives 
the configuration of present international law under the strict definition. 
He approaches the problem from the fundamental question of the relation 
between international and municipal law, and starts with what he calls the 
‘‘dominant dualistic position.” That is so in Italy, where all the Italian 
international lawyers, from the times of the great Anzilotti to the present 
day, have kept strictly to the dualistic construction, but outside of Italy 
this construction is out-worn and practically abandoned. Here the author, 
studying the modern development of international law and of its doctrine, 
presents a far-flung, correct and nearly annihilating critique of the dual- 
-~ istic doctrine. The fact that he is the first Italian international lawyer 
to do so makes the deed of greatest importance. Although he fights a few 
rear-guard battles against monistic doctrine, and although he assures 
dualism that, even after that critique it has some value, there is no doubt 
that the author has made a decisive and radical retreat from the dualistic 
fortress. And upon this decisive and radical retreat we congratulate 
Piero Ziccardi most heartily. Salve! 

Josrer L. Kunz 


American Military Forces Abroad. Their Impact on the Western State 
System. By George Stambuk. (Columbus: Ohio State University Press, 
1963. pp. x, 252. Index. $6.75.) The author states that this book ‘‘is 
an attempt to explore the relation of the current pattern of peacetime 
stationing of military forces in foreign territory to the traditional Western 
state system and its foundation, the institution known as the sovereign 
territorial state.” (p.10.) Research for the book was done in 1957, while 
its publication date is December, 1963. Although a handful of footnotes 
have been made somewhat more current, basically the book represents 
a discussion of the status of the problem as it existed in 1957. This de- 
tracts from its value and may mislead the unwary. Other factors, a few 
of which are mentioned below, also militate against this book being con- 
sidered as authoritative in its field. Thus, while the facts of the Girard 
case? are discussed at considerable length (pp. 88-92) and the decision 
of the United States Supreme Court is cited in a footnote, this all-important 
decision, which, it had been hoped, laid to rest for all time the King-Bow- 
Gross interpretation of Chief Justice Marshall’s opinion in The Schooner 
Exchange, is not even mentioned in a forty-page chapter discussing the 
right of the receiving state, under customary international law, to exercise 
eriminal jurisdiction over members of the visiting forces. Again, the 
procedural safeguards contained in paragraph 9 of Article VII, the criminal 


1 Wilson v. Girard, 354 U. S. 524 (1957); 51 A.J.LL. 794 (1957). 
2 The Schooner Exchange v. M’Faddon, 11 U. S. 116 (1812). 
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jurisdiction article of the NATO Status of Forces Agreement,’ have cer- 
tainly had a substantial impact on the member states of that organization 
with civil law traditions, but these safeguards are not even mentioned by 
the author (despite their obvicus relevance to the subtitle of his book), 
and paragraphs 8 through 11 of Article VII are, without any explanation, 
completely omitted from Appendix III(C), which purports to contain the 
full text of the article (footnote 56, p. 70). Further, the author states 
that “‘bills and resolutions to amend or repeal the criminal jurisdiction 
provisions of these [status of forces] agreements are being introduced in 
every session of Congress.’’ (p. 49.) This was unquestionably true up to 
1957, prior to Gerard, when a dozen of such bills and resolutions could be 
expected in every Congress. Hcwever, the peak was reached that year and 
this is no longer so. 

Jt is unfortunate that delay in publication and uneven work by the 
author preclude this book from being an important addition to the litera- 
ture on a subject which, since the end of World War II, has become of 
considerable importance to such a large number of Western nations. 

Howard S. Levm 


Die Beendigung des Kriegszustands mit Deutschland nach dem Zweiten 
Weltkrieg. By Hermann Mosler and Karl Doehring. (Beiträge zum 
Auslindischen Öffentlichen Recht und Völkerrecht des Max-Planck-Insti- 
tuts, No. 87. Cologne and Berlin: Carl Heymanns Verlee KG, 1963. 
pp. x, 486. DM. 59; $15.70.) The declarations of governments terminating 
the state of war with Germany fill over 400 pages of this work. They 
are followed by three chapters cn the legal status of war and the contrast 
between different conceptions of war and peace in international law. The 
authors conclude that most governments continue to distinguish between 
war and peace in terms of a formal declaration. While the cessation of 
hostilities terminates certain effects of war, the legal state of war continues 
to exist until it is officially terminated. Theories that the state of war with 
Germany ended with uneconditicnal surrender are rejected. Most Allied 
governments and the German (iovernment confirmed the termination of 
the state of war in an exchange of notes some time after the end of 
hostilities. While many of these declarations were largely theoretical, 
because peaceful relations had already been established, they could be 
extremey meaningful in some cases, when disabilities on German citizens 
were removed thereby. The difference in dates makes the whole complex 
rather confusing; but the value of the declarations apparently does not lie 
in preventing the gradual development of peaceful relations. Rather it 
denotes the final termination of all effects of a state of war. 

Professor Mosler concludes that the termination of the state of war with 
the Federal Republic of Germany affects the whole of Germany and, there- 
fore, the so-called German Democratic Republic. This is valid in view of 
the fact that the Federal Republie is the successor to the former Reich. 
It is interesting to speculate whether by the same reasoning a peace treaty 
with the Federal Republie would be binding on East Germany and to what 
extent the West German Government could make permanent dispositions 
over the Oder-Neisse line. If the consent of the Western Allies is required 
for a change in the status of Berlin, is not the consent of the Soviet Union 
necessary for any disposition over East Germany as long as it is recognized 
as the sole bearer of rights and responsibilities in that area? It would 
seem that the legal fiction of the oceupation regime is difficult to maintain 
in the light of West German claims, which would place the whole problem 
of relations between the Germans full-square in the German political 


84 U. 8. Treaties 1792; T.LAS., No. 2846; 48 AJ.I.L. Supp. 83 (1954). 
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arena. The question of the legal status of the Hast German authorities 
then becomes of paramount importance in relation to the West German 
claim to represent the whole of Germany. 

The book is useful for students of the legal refinements of the state of 
war, when hostilities have ceased and, for all practical purposes, peacetime 
conditions have returned. 


Der Sowjetsektor von Berlin. Hine Analyse seines dusseren und in- 
neren Status. By Siegfried Mampel. (Frankfurt am Main and Berlin: 
Alfred Metzner Verlag, 1968. pp. 496. Index. DM. 38.) This work is 
a thorough analysis of the legal and political problems affecting the status 
of the Soviet sector of Berlin. The author describes the evolution of the 
status from 1945 to the present. He carefully distinguishes between the 
legal conceptions of Western authors and Communist claims. The work 
is obviously written from a West German point of view; but this does 
not diminish its worth as a comprehensive examination of different con- 
ceptions. The-parts dealing with Soviet claims and Western counter- 
elaims during the transition period before the breakdown of Four-Power 
government in Berlin make fascinating reading. Thus the author indicates 
that the Soviets tried to achieve the expropriation of all major enterprises 
in Berlin by suggesting that ex-Nazis be deprived of their gains; the 
Soviet definition of ex-Nazi included all persons whose enterprises were 
in any way connected with the Nazi war effort. Practically all German 
companies had in some way or another contributed to the government 
program. The difference in semantics becomes clear in this tug-o’-war, 
and the final breakdown of relations is only a ratification of different 
political conceptions. The legal arguments seem unreal in this context; 
they are advanced to maintain or further ideological aims. The end re- 
sult is de facto partition. 

The work is useful to students of the Berlin problem. It provides in- 
sight into the relation between law and polities in the context of one of 
the burning issues of our time. The ‘‘constitution’’ of East Berlin is 
reproduced in two Appendices which are followed by a most detailed 
Index. 

Ropert K. Worrzen 


The Potsdam Agreement. By Alfons Klafkowski. (Warsaw: PWN— 
Polish Scientific Publishers, 1963. pp. xiv, 340.) The author of this volume 
is professor of international public law in the law department of Poznan 
University (Poland). The main theme of his book is the demonstration 
that the Potsdam Protocol or Communiqué of August 2, 1945, has the 
character of an international agreement and is, therefore, binding on the 
three participating Powers and also on France, which subsequently, sub- 
ject to certain reservations, acceded to the Protocol. Professor Klafkowski 
is, no doubt, successful in demonstrating his main point: the principles 
adopted by the Potsdam Conference did impose obligations on and gave 
rights to its participants and third Powers affected by its decisions. For 
an international lawyer, it would have been difficult to reach any other 
conclusion. 

The book passes in review various provisions of the Potsdam Protocol 
and offers interesting interpretations especially in regard to clauses rela- 
tive to Poland and Germany. The methods employed and the documenta- 
tion referred to by the author are certainly scholarly and both his analysis 
and his conclusions derived therefrom are commendable for their ob- 
jectivity. It is encouraging to read a monograph which, despite its place 
of publication, avoids citations and quotations of extraneous Marxist- 


698 THE AMERICAN JOURNAL OF INTERNATIONAL LAW}; [Vol 59 


Leninist sources, so frequently resorted to by international lawyers in 
Communist countries. l 
However, the book—perhaps purposely—fails to provide answers to 
questions arising from an application of the Potsdam Protocol which at 
present are of the greatest topizal interest and significance. It is not clear 
why the author has avoided discussion of the most contrcversial clauses 
of the Potsdam Protocol and the questions relating to its present ap- 
plicability and validity. We vainly try to find in the book an analysis of 
the problem of Poland’s western frontiers, of the meaning of ‘‘delimita- 
tion’’ in the Potsdam decision on the Oder-Neisse line, an explanation of 
the compatibility of the promis2 to deal with Germany ‘‘as a whole’’ with 
the creation of two Germanys, or a stand on the continued validity of the 
Potsdam Agreement in the face of its partial denunciation by the Soviet 
Union and its disregard by practically all interested Powers. It may, 
nevertheless, be a sign of changing times that the author, instead of 
slavishly repeating official viewpoints, has preferred to remain silent on 
these Cold War issues. Inter arma sileni leges. l 
FERENC A. VALI 


Law, Morality and War in the Contemporary World. By Richard A. 
Falk. (Princeton Studies in World Politics, No. 5. New York and 
London: Frederick A. Praegsr, 1963. pp. viiL- 120. Index. $4.00.) 
Under this ambitious title, Professor Falk has written an essay that tries 
to show how law and morality can provide norms designed to control the 
use of force in the present warld. According tc the autkor, the use of 
force, and especially the resort to nuclear weapons, should be decided only 
when it can be both legitimized and justified. Professor Falk examines 
when this ought to be the case. He suggests in particular certain rules 
pertaining to intervention and he wants to restrict ‘‘the initiating use of 
nuclear weapons’’ to ‘‘clear situation(s) of individual or collective self- 
defense against a prior armed attack’’ across the border of a state. Much 
of what Professor Falk recommends is valid. However, his essay is open 
to serious criticisms. On the one hand, it barely begins to show how law, 
morality and the necessities of strategy can be reconciled: indeed, it says 
little about the second, and pays scant attention to the third. One hopes 
that Professor Falk will devote a much larger effort to this subject in the 
future. On the other hand, his essay is so much concerned with—one 
might almost say hypnotized by—the horrors of nuclear war that he fails to 
note how some of his proposals might facilitate the mushrcoming of non- 
nuclear wars, by lowering the deterrent value of nuclear weapons. Granted 
that the failure of nuclear deterrence would be catastrophic, and that 
non-nuclear wars might far more easily be contained, I would nevertheless 
maintain both that anything that encourages (or fails to discourage) even 
conventional wars in a world in which the risk of escalation exists is 
dangerous, and that the reconciliation of law, morality and force in 
international affairs cannot end with the distinction between nuclear war 
and conventional war, even if it ought to start from this distinction. 

STANLEY HOFFMANN. 


Der höhere Befehl als Rechtfertigung im Völkerrecht. Ey Peter Fuhr- 
mann. (Munich and Berlin: C. H. Beck’sche Verlagsbuchhandlung, 1963. 
pp. xx, 157.) This book tries to revive the question whether acts of 
military personnel in violation of international law, when committed 
pursuant to superior commanc, may render the individual or individuals 
carrying out such superior orders criminally responsible under the 
law of nations. After the Nuremberg trials, the Tokyo trials, and the 
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trials of nationals before their respective municipal courts, a large volume 
of additional literature tried to elucidate this problem. The expert is well 
familiar with the court records and the mass of other publications concern- 
ing these trials and the problems they raised. This situation renders it 
difficult for the newcomer of today to present any degree of originality 
when dealing again with the subject matter; and Dr. Fuhrmann is laboring 
under this difficulty in spite of his diligent attempts to organize some of 
the pertinent literature, and in spite of his laudable self-discipline which 
prompted the author to restrict himself only to certain problems concerned 
with superior orders. 

The question of superior command is presented by the author in chrono- 
logical order. The first part considers the literature pertaining to viola- 
tions pursuant to an order of a superior authority from the days of 
Francisco de Vitoria to the times of Vattel, in spite of the admission, at the 
outset, that ‘‘the problem of actions pursuant to superior orders as it ap- 
pears in modern times in connection with the war crimes trials, does not 
play a very important role in international law before World War I” (p. 
25). The second part discusses some abortive attempts, made after World 
War I, to create individual criminal responsibility for acts committed by 
members of the enemy armed forces in accordance with orders given by 
their superiors. The third part presents a short summary of the steps 
taken during World War II, which led to the approval of the London 
Agreement of August 8, 1945, and of the Statute of the International 
Military Tribunal. This part discusses also some features of the Nurem- 
burg trials of major war criminals. In addition, it refers, primarily with 
the help of secondary sources, to the debates in the United Nations Gen- 
eral Assembly and to the Assembly Resolution of December 11, 1946, 
which prompts the author to ask the following question: ‘‘Have the prin- 
ciples, announced in the London Agreement and applied and interpreted 
by the International Military Tribunal become general norms of inter- 
ee law by means of the Resolution of the General Assembly?’’ (p. 

The author finally arrives at the work of the International Law Com- 
mission concerning the ‘‘Nuremberg Principles.’’ It is particularly im 
this part, and in the following allusion to the Genocide Convention, where 
an analytical comparison between the legal principles, allegedly justifying 
the Nuremberg-Tokyo trials, and later court decisions based on these 
principles on the one hand, and the doubts expressed subsequently about 
the existence of certain of these principles on the other hand, might have 
added a glimmer of originality to Mr. Fuhrmann’s labors. 

In spite of these reservations, Mr. Fubrmanns’ dissertation can serve as 
a readable introduction to a study of a Grand Design. Contrary to cer- 
tain German assertions, the major purpose of these trials was not to heap 
the revenge of the victor upon the vanquished, but to create a universally 
applicable precedent intended to warn heads of state and high-ranking 
officials carrying out their orders that they might have to pay with their 
own lives for resort to illegal war or other crimes against humanity. The 
trials of alleged war criminals have not achieved this purpose; but the 
balance of thermo-nuclear terror may have done so—at least for the time 
being. 

F. B. SCHICK 
University of Utah 


Naissance et Signification de la Déclaration Universelle des Droits de 
VHomme. By Albert Verdoodt. Preface by René Cassin. (Louvain and 
Paris: Editions Nauwelaerts, 1964. pp. xiv, 356.) The author of this 
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book has performed an outstanding public service by presenting ex privata 
industria the first complete, zeliable and attractively written legislative 
history of the Universal Declaration of Human Rights of December 10, 
1948. The book is based on the official documents and records of the 
United Nations organs which were involved in the preparation and adoption 
of the Declaration (a rather unwieldy mass of material of which only the 
proceedings at the General Assembly level and those of plenary meetings 
of the Economic and Social Council are available in print), supple- 
mented where appropriate by the sound recordings of the debates, by 
interviews with some of the delegates who participated in the drafting, 
and by references to the literature. Dr. Verdoodt took the wise decision 
to abstain from injecting his own views about the moral. philosophical, 
doctrinal and legal controversies which surround the instrument. 

The most important and extremely useful part of the book is Chapter 
TII (pp. 78 to 274) which contains a detailed description, step by step, 
organ by organ, and session ky session of the elaboration of each of the 
thirty articles of the instrument. Another chapter (IV) deseribes the 
proceedings relating to proposals which were examined but not adopted, 
such as a provision on the right of petition or a provision on the protection 
of minorities. The Preamble, which is of special importance in the case of 
an instrument which belongs ta the twilight zone of political exhortations, 
social and moral considerations, law in the making, and law, is treated in 
the same thorough and reliable way. 

The promise which the first part of the book’s title implies, t.e., to give 
a record of the ‘‘birth,’’ a presentation of the travaux préparatoires, of the 
Declaration has been most satisfactorily fulfilled. The reference in the 
title to the ‘‘significance’’ of the Declaration seems to have been retained 
erroneously. Only a few pages in the part entitled ‘‘Conclusion’’ touch 
upon some aspects of the status and impact of the Declaration. Consider- 
ing the restriction of the sources of the work to United Nations documenta- 
tion of the late forties, it was not possible for the author to implement the 
title’s second promise in the framework of this book. The significance, 
in 1964, of the Universal Declaration of Human Rights requires not only 
the analysis of fifteen years of work and proceedings of a number of world- 
wide and regional inter-governmental organizations and ccnferences, and 
the digesting of international instruments produced in the course of these 
years, but also a comprehensive comparative law study of national consti- 
tutions and legislation and an analysis of the ‘‘jurisprudence’’ of interna- 
tional tribunals and of municipal courts. 

Those engaged or interested in human rights questions on the national 
or international plane are, in this reviewer’s opinion, greaily indebted to 
Dr. Verdoodt for having made available to them so valuable a reference 
work on the drafting of the Declaration. 

Egon SCHWELB 


La Nationalité et la Protection Juridique Internationale de VIndividu. 
By Pierre Michel Blaser. (Lausanne: Nouvelle Bibliothèque de Droit et 
de Jurisprudence, 1962. pp. 149.) This study examines areas in which a 
trend might be detected away from the: rule requiring retention of the 
nationality of the protecting state from the moment when the claim arises 
until its settlement. To this end, the author explores dual nationality, 
effective nationality, succession to claims, including transfer, inheritance 
and subrogation, protection of alien and non-national interests as in the 
Geneva Conventions of 1949 and in the regime of trusteeships, the case of 
Reparation for Injuries suffered in the Service of the United Nations, 
refugees, and the 1950 Rome Convention. Although the stated preference 
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is for abandonment of the rule, the somewhat sterile and ambiguous con- 
clusion is reached that ‘‘nationality remains today a very important, not 
to say essential, element of the international protection of the individual.’’ 
It is unfortunate that the author did not discuss in this connection the 
Interpretation of Peace Treaties with Bulgaria, Hungary and Lomama, the 
Lawless and de Beckers cases, the contributions of the International Law 
Commission, the International Commission of Jurists, those of Gross, 
Robertson, Schwelb, Sohn, and the relationship between the U.N. Covenant 
on Civil and Political Rights and the Rome Convention. One is left to 
speculate whether the conclusion might have been altered in the light of 
such discussions. Chapter III on succession in interests constitutes a useful 
survey of some of the literature and practice in the fields of inheritance, 
transfer and subrogation. 
' Joan H. SPENCER 

The Fletcher School of Law and Diplomacy 


The Refugee in the World. Displacement and Integration. By Joseph 
B. Schechtman. (New York: A. S. Barnes & Co.; London: Thoma Yoseloff, 
Ltd., 1968. pp. xviii, 424. Index. $8.50.) The objective of this study 
is to provide a comprehensive picture of ‘‘all aspects of refugee problems 
on a global scale’’ that occurred during the postwar years from 1945 to 
1963. While it does not fully fulfill this puropse, the book traces the origin, 
development, and attempts at solution of each significant refugee move- 
ment during this period on the three continents of what the author calls 
the ‘‘Old World’’: Europe, Asia and Africa. The political refugees from 
Cuba (in the ‘‘New World’’) are dealt with briefly in an appendix. The 
author, a specialist on population problems and known for his writings 
on European population transfers in Europe and in Asia, brings a broad 
perspective to this study. 

While ‘‘the human drama involved in refugeedom’’ unfolds in his de- 
scription of the displacement of various refugee groups, the reader also 
becomes aware of the massive concerted. efforts, national and international, 
that have been made by governments and by non-governmental organiza- 
tions that have sought to devise and implement constructive solutions for 
the resettlement and final integration of the uprooted people in their 
adopted countries. The integration of refugees into their new communities 
depends on political, economic and social conditions in the receiving 
countries. Jt has become no longer merely a question of providing the 
refugee with a legal status, but the broader one of aiding his adaptation 
to the economic needs and the social setting of the new countries. 

An understanding of these deeper and more subtle aspects of refugee 
population movements—although touched upon by the author in the con- 
cluding chapter—-requires a more substantial and analytical work than 
the present one. That such a study is much needed is beyond doubt. 
Quite apart from having written a different kind of book—one that breaks 
relatively new ground and may awaken greater concern over these postwar 
dislocations—it is regrettable that the author does not go more thoroughly 
into the programs of the international organizations that have acted on 
behalf of refugees: the United Nations Relief and Rehabilitation Ad- 
ministration, the International Refugee Organization of the United Nations, . 
the United Nations High Commissioner for Refugees, the Intergovern- 
mental Committee for European Migration and the International Labor 
Organization. Moreover, he has relied almost exclusively on material 
from various voluntary organizations and scattered documentary and 
secondary material, and does not even mention in the bibliography the 
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basic treatises on and by relevan; organizations. However, as ‘‘a pioneer- 
ing attempt to provide a global picture of refugeedom the world over” 
the book can be recommended. 
Louise W. HOLBORN 
Radcliffe Institute for Independent Study 


Das Nationahtdtenrecht der Vereinigten Staaten von Amerika. By Heinz 
Kloss. (Vienna and Stuttgart: Wilhelm Braumiiller Universitats-Ver- 
lagsbuchhandlung Ges.m.b.H., 1958. pp. vili, 347. Index. Sch. 160; DM. 
25; Sw. Fr. 27; $6.50.) This book is the first in a series titled ‘‘Withnos,’’ 
published by the Research Institute for Nationalities and Languages at 
Kiel, Germany. The author is well known in Germany as a specialist on 
German-speaking minorities in the United States. In the present study 
Dr. Kloss presents in well-documented detail the legislative and administra- 
tive treatment which in the course of American history the various foreign- 
language groups have met with in the several States and territories and 
possessions. The material assembled here is of enduring historical interest. 
The term ‘‘nationalities law,’’ however, seems to me not quite appropriate; 
it evokes the notion of a “‘Natwonalitatenstaat’’ on the pattern of the Austro- 
Hungarian monarchy and the power struggles among the various na- 
tionalities involved. That the author does not mean this becomes clear in 
his concluding remarks (pp. 807-808), when he speaks of the ‘‘ Americani- 
zation’’ of the foreign-language groups and explains that this result was 
not achieved by a systematic policy but rather by the absorbing strength 
of the American society, which proved stronger than any tendencies toward 
language autonomy—an autonomy which was permitted to a large extent 
and not infrequently even anchored in legislation. In contrast to this 
liberal attitude, the author sees the United States today intolerant in ques- 
tions of international protection of minorities (pp. 319 et seg.). Such an 
attitude, it might be pointed out, can be explained at least in part by the 
unfortunate results of Woodrow Wilson’s ideal of self-determination as 
implemented in the Versailles Treaty, and in part by the recollection of 
the Hitler regime, which propagandized its expansion aims in Eastern 
Europe under the slogan of protection of German minorities. 


Der Gebietsgrundsate im Staatsangehdrighettsrecht (jus soli) unter be- 
sonderer Berücksichtigung der siidamerikanischen Staaten. By Peter 
Moosmayer. (Abhandlungen der Forschungsstelle fiir Völkerrecht und 
Auslindisches Öffentliches Recht der Universität Hamburg, Vol. 9. Frank- 
furt am Main and Berlin: Alfred Metzner Verlag, 1968. pp. 182. Index. 
DM. 29.50; $7.00.) The Research Institute for International Law and 
Foreign Public Law of the University of Hamburg has produced here a 
very useful volume on the rule of jus soli in the law of nationality. The 
author traces the history of the rule on the European continent and in the 
Anglo-Saxon world in the First Part (pp. 19-66), and discusses the laws 
of the South American countries in the Second Part (pp. 67-162). When 
these Spenish or Portuguese colonies achieved their independence and 
became sovereign states, it was natural that they declared all persons born 
in their territory to be citizens of the new state. Today the territorial 
principle is modified in varying degrees by the rule of jus sanguinis, i.e., 
nationality based on descent, and supplemented by provisions on naturaliza- 
tion. A lawyer looking for up-to-date information on a question of 
nationality in any of the South American countries will find the informa- 
tion in concise form, with citations of the constitutional and statutory 
provisions and references to leading decisions and writings. In a final 
Part (pp. 164-170) the author discusses briefly efforts toward international 


1 
| 


1965] || | BRIEFER NOTICES 703 


solutions of conflicts of nationality, in particular, treaties dealing with 
some specified conflicts, such as the Bancroft treaties, and the so-called 
Doctrina Garay. A helpful bibliography (pp. 173-179) rounds out the 
book. 

M. MAGDALENA ScHocH 


Das Staaisangehorigkeitsrecht der Kowjetunion emschhesslich der 
geschichtch-verfassungsrechtlichen Entwicklung der wichtigsten Gebiets- 
einheiten und Völkerschaften. By Georg Geilke. (Sammlung geltender 
Staatsangehorigkeitsgesetze. Herausgegeben von der Forschungsstelle für 
Völkerrecht und Auslaindisches Öffentliches Recht der Universität Ham- 
burg, Vol. 25. Frankfurt am Main and Berlin: Alfred Metzner Verlag, 
1964. pp. 548. Index.) This volume is an important complement to the 
monograph by Meder entitled Das Staatsangehdrigkeitsrecht der UdSSR 
und der Baltischen Staaten, which appeared as No. 8 in the same series in 
1950 (112 pages). The new treatment is justified by the number of decrees 
which have been issued since 1950, and the bilateral agreements which the 
Soviet Union has coneluded with about a dozen states on questions of 
nationality. (It may be noted in passing that the Soviet Union acceded, 
in 1958, to the U.N. Convention on the Nationality of Married Women.) 
At the same time extensive source material had become available which 
had been inaccessible in 1950, and the de-Stalinization encouraged a 
growth in scholarly discussion. (See the impressive bibliography, pp. 481- 
511.) The author has used the opportunity to trace the history of the 
formation of the Soviet Republic, the several Union Republics including 
those created out of the Baltic States (Chapters I to ITI), and the so-called 
autonomous Soviet Republics (Chapter IV). He discusses (in Chapter 


III) the citizenship laws of the several Union Republics, from which 


citizenship of the U.S.S.R. derives. ‘‘Hvery citizen of a Union Republic 
is at the same time a citizen of the USSR,’’ says Article 21 of the U.S.S.R. 
Constitution of 1986. To what extent these laws have practical significance 
is, however, doubtful (pp. 46-48). The Citizenship Law of the U.S.S.R. 
is discussed in Chapter V. The law presently in effect is the Law of 
August 19, 1988 (pp. 152 et seq., German translation pp. 319-320). It 
consists of merely eight articles, which leave room for doubt with regard 
to some important points: e.g., whether Article 1, providing that every 
citizen of a Union Republic is a citizen of the U.S.S.R., means that every 
Soviet citizen must have citizenship in a Union Republic (p. 154); or 
whether acquisition of citizenship jure sanguinis is to be derived indirectly 
from Article 6 or whether it is a matter left to the family codes of the 
Union Republics, as the author maintains (p,. 155). While individual 
naturalizations are entirely within the discretion of the Soviet authorities, 
renaturalization of certain groups is provided for by decrees and inter- 
national agreements (pp. 156 et seq.). In connection with citizenship the 
author discusses passport law and the status of aliens (pp. 170 et seq.). 
Perhaps the most interesting part of the book is Chapter VI, which, 
under the heading ‘‘ Nationality Law in Relation to Foreign Countries,’’ 
deals with the post-revolution emigration and the status of émigrés (pp. 
-173 et seq.), the bilateral agreements which Soviet Russia concluded 
regarding dual citizenship and repatriation (pp. 194 et seq.), including the 
resettlement agreements with Germany 1939-1941 and the attempts of the 
German Government after 1955 to repatriate the ‘‘Russia-Germans’’ (pp. 
222 et seq.). Chapter VII (pp. 287 et seg.) contains translations of 90 
laws, deerees, international agreements and other official documents, fol- 
lowed by tables (Chapter VIII), bibliography (Chapter IX) and indices 
(Chapter X). Altogether, the author has achieved a thorough and 


~ 


704 THE AMERICAN JOURNAL OF INTERNATIONAL LAW [Vol. 59 


meticulous scholarly piece of work, which to the reviewer’s knowledge 
has no up-to-date parallel in the Western world. 
: : M. MAGDALENA ScHocH 


Space Law and Government. Andrew G. Haley. (New York: Appleton- 
Century-Crofts, 1963. pp. xxiv, 584. Index. $15.00.) In this extensive, 
highly individual treatment of the field of space law, Andraw G. Haley, 
one of the earliest of the ‘‘lawyers in orbit,’’ sums up his views and those 
of many others on a vast range of topics. His sections on technology and 
space communications, his own fields of special interest, contin much that 
is instructive. His treatment of law in general harks back to the concepts 
of natural law. He presses strongly for the adoption by all nations of 
the ‘Von Karman line” as an upper limit to airspace, in contrast to the 
present trend of nations to fix limits based on typ2 of use cf outer space 
capabilities rather than on altitude or distance, a trend which Haley 
deplores. He also treats such matters as liability, forensic medicine for 
outer space, the constitution and functions of many governmental and 
non-governmental internaticnal organizations which have dealt with space 
activities on the legal or technological sides, and, at a length which seems 
somewhat in excess of current needs, he also deals with rules of law for 
regulating man’s dealings with other sentient beings from other corners 
of the universe. Throughout the study, Mr. Haley relies most heavily 
on his own past extensive writings in the field of space law. His end 
product is a highly personal and personalized treatment of law and opera- 
tions, past, present and potential, in this arena which, while new, presents 
essentially the same problems with which men and nations have grappled 
for so long. 

HOWARD J. TAUBENFELD 


Atti del I° Convegno Nazionale di Diritto Cosmico (Taormina, 31 ottobre— 
3 novembre 1960). (Pubblicazioni dell’Istituto di Scienze Giuridiche, 
Economiche, Politiche e Sociali della Università di Mewina, No. 62. 
Milan: Dott. A. Giuffrè, 1963. pp. xvi, 204. L. 2,000.) As any con- 
temporary student of international law knows, interest in the legal regu- 
lation of space activities is by no means confined to the nationals of 
space Powers and diplomats in the United Nations. A vast body of space 
law literature includes contributions from many countries, some on the 
threshold of independent space exploration and others a long way from it. 
Italy belongs to the former and, considering its illustrious tradition in air 
law, it is not surprising that not long after Sputnik, a major conference 
was convened in Taormina to discuss the problems posed by man’s access 
to space. This volume contains the proceedings of the conference, which 
attracted a large number of distinguished Italian (but no foreign!) 
jurists, including such well-known scholars as Biscottini, De Nova, Giannini, 
Monaco, Quadri, Spasiano and Ziccardi. 

The conference heard nine reports (pp. 3-128) which covered a wide 
spectrum of problems, ranging from the administration of Italian space 
activities to war and neutrality in the space age. Together with some 
seventy pages of verbatim record of subsequent discussion, this volume pro- 
vides a good summary of views then held by leading Italian scholars 
on major problems of the space era. In the relatively brief period since 
Taormina (1961-1963) a number of important events occurred rendering 
obsolete some of the premises and ideas expounded in this volume. Among 
these events of especial relevance to subjects discussed at the conference 
are the two landmark U.N. resolutions, 1721 (XVI) and 1962 (XVII), 
the establishment of E.8.R.0., E.L.D.0. and COMSAT, the partial Nu- 
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clear Test Ban Treaty and the Declaration by the United States and the 
Soviet Union expressing their intention not to station in outer space 
weapons of mass destruction. It is, therefore, unfortunate that three 
years were permitted to elapse before these proceedings appeared in print. 
Happily, not all the reports are affected by lapse of time and this reviewer 
found particularly rewarding the contributions by Professors Monaco 
(“International Responsibility for Space Activities’’) and Bentivoglio 
(‘‘High Altitude Flights and National Sovereignty’’). 
Ivan A. Vuasic 


Recueils de la Société Internationale de Droit Pénal Militaire et de Droit 
de la Guerre. Vol. Il: Deuxième Congrès International, Florence, 17-20 
Mai 1961. L’Aéronef Militaire et le Droit des Gens.—Subordination et 
Coopération Militaire Internationale. (Strasbourg: 1968. pp. 466. Fr. 
24.) These proceedings of the Second International Conference of the 
Society, held in Florence during May, 1961, are divided into two parts. The 
initial portion treats l’aéronef militaire et le droit des gens. The second 
section deals with subordination et coopération militaire internationale. 
Each report and submitted paper is presented in one of five languages, 
including French, Italian, Spanish, English and German, with report 
résumés in several languages.. 

Part One contains five reports with related communications. ‘These 
reports consider (1) the legal status of military aircraft, (2) military 
aircraft and safety of human life, (8) protection of historical, cultural 
and artistic interests during a modern war, (4) military aircraft and 
non-belligerent countries, and (5) general ideas on a legal regime for 
outer space. The related communications include selected papers relevant 
to these topics. 

Part Two offers a general report on subordination in connection with 
international military co-operation, followed by unaccompanied reports 
which consider (1) subordination in comparative law, and (2) the punish- 
ment of insubordination during international military co- operation. A 
third report, accompanied by ten individual statements, examines the 
international military command. 

As a compendium of authoritative discourse, scholarly comment, and indi- 
vidual opinions, this work contains much which is useful as a supplement 
to available materials treating the corresponding questions of the legal 
status of civil aircraft. Focusing upon the military aspects of air law, 
the authors of reports and papers of unequal quality in this volume 
present needed works which contribute valuable original ideas to a formerly 
relatively barren area of international and domestic air law. 

The selection of materials appears to have been generally well thought 
' out, considering the scope and depth limitations inherent in any discussion 
of current military aviation practices and policies. For the most part the 
legal nature of the discussion is apparent, with a resulting impression of 
sincere desire on the part of the military, civilian and governmental 
participants to improve the clarity of understanding among nations. 

STEPHEN E. Dove 


Hammarskjöld Forums. Association of the Bar of the City of New York. 
Case Studies on the Role of Law in the Settlement of International Dis- 
putes. Background Papers and Proceedings. Lyman M. Tondel, Jr., edi- 
tor. No. 1: The Issues in the Berlin-German Crisis. Robert R. Bowie 
et al. pp. xvi, 80; No. 2: The Legal Aspects of the United Nations Action 
in the Congo. Thomas M. Franck and John Carey. pp. xvii, 187; No. 3: 
The Inter-American Security System and the Cuban Crisis. Covey Oliver. 
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pp. xiv, 96; No. 4: Disarmament. Louis Henkin. pp. xiv, 98. (Dobbs 
Ferry, N. Y.: Oceana Publications, 1968, 1964. Cloth, $3.95 each; 
paper, $1.75 each.) The Association of the Bar of the City of New York 
has organized since 1962 a series of forums for the discussion of the legal 
aspects of various internationé] crises. The first two publications, dealing 
with Berlin and with the Congo, contain solid working papers, the trans- 
script of the debates and various documents. The forum on the Congo 
is particularly thorough in its coverage and in its discussion of the main 
issues. The working paper prepared by Professor, now Ambassador, 
Covey Oliver on the Cuban erisis deals primarily with legal aspects of the 
inter-American system before that crisis, and remains on the surface. 
But Professor Louis Henkin*s working paper on the lawyers’ interests 
in disarmament is a very fin2 essay both on the negotiations about dis- 
armament and on the special concern of the lawyers; it ends with a sensi- 
tive analysis on the limits of “expertise.” 
STANLEY HOFFMANN 


Swords into Plowshares. The Problems and Progress of International 
Organization. 3rd rev. ed. By Inis L. Claude, Jr. (New York: Random 
House, 1964. pp. xiv, 458. Index. $9.00.) This is the third edition of a 
text that deals with the historical background of contemporary international 
organization, analyzing constitutional problems,. such as membership, 
voting, and an international secretariat, as well as several theoretical 
approaches to peace through international organization. The book con- 
cludes with a constructive, hopeful view about the future of world order. 

The great success of this work in colleges and universities stems in part 
from its clear, dispassionate organization of material and in part from its 
felicitous style. The temper is restrained and the method logical as the 
author specifically examines the theories of pacific settlement, collective 
security, disarmament, trusteeship, and functionalism for maintaining in- 
ternational peace, with ampl2 illustrations drawn from documents and 
scholarly monographs. A significant addition to the third edition is a 
chapter on preventive diplomacy or United Nations intervention in an 
area marginal to the Cold War struggle to forestall a violent confrontation 
of the East and West in that area. 

International law is peripheral to the form and scope of the book, which 
necessarily concentrates upor the setting of international organization 
within the broad context of world politics, but a chapter on constitutional 
interpretation and developmext deals with important issues cf jurisdiction 
in the United Nations. 

The latest edition of this text seems certain to be received with re- 
newed appreciation by studenis of international organizatior, who will be 
able to. find many of the central issues of world order fairly presented, 
with moderate optimism, and in a highly readable fashion. 

GERARD J. MANGONE 


Limits and Problems of European Integration. Stichting Grotius Semi- 
narium. With an introduction by B. Landheer. (The Hague: Martinus 
Nijhoff, 1968. pp. 144. Gid. 13.50.) This set of papers, presented at or 
arising out of a conference held in Holland in the spring of 1961, contains 
various essays about the legal structure of the European Communities, two 
brief essays about consumption and European integration, and four more 
broadly political pieces. Of chese, three are of lasting relevance: Ernst 
Haas’ acute and theoretically pathbreaking study of international integra- 
tion, already published in this country, David Mitrany’s attack on region- 
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alism and Hugh Beesley’s argument in favor of direct elections to the 
European Parliament. However, relevance does not mean profundity; on 
the whole, the pieces not previously published contribute very little to our 
understanding of European integration. Maybe not every conference 
should publish its proceedings. 

STANLEY HOFFMANN 


The Universal Postal Union. Coordinator of the International Mails. 
By George A. Codding, Jr. (New York: New York University Press, 1964. 
pp. xvi, 296. Index. $6.50.) Everyone likes to send or receive a letter 
from another country swiftly and safely, at a minimum cost, but few people 
know that Heinrich von Stephan was the father of the Universal Postal 
Union that makes such service possible. This monograph is a compre- 
hensive study of the origins, development, constitution, organs, and bureau 
of the international organization established in 1874 to co-ordinate the 
international mails, and which had 124 countries as members in 1962. 

Professor Codding has complemented his other fine monograph on The 
International Telecommumcation Union, published in 1952, with a work 
of distinctive scholarship, indeed, exhaustive detail about the workings 
and personnel of an organization that is often talked about but is little 
known: A surprising number of issues, ranging from problems of mem- 
bership to the ratification and implementation of agreements, have been 
posed by an institution that is essentially technical, non-controversial, and 
closely related to Switzerland. Some of them raise nice legal questions. 
‘In the main this book is a sound and complete study of the growth and 
operation of one of the agencies now in the United Nations family, though 
still a distant relative, and it is likely to be the defnitive work on the 
U.P.U. for many years to come. 

GERARD J. Manaons 


The Legal Status, Privileges and Immunities of the Specialized Agencies 
of the United Nations and Certain Other International Organizations. 
By Kuljit Ahluwalia. (The Hague: Martinus Nijhoff, 1964. pp. xiv, 
280. Index. Gld. 21.60.) The postwar period has witnessed an unprece- 
dented expansion of the scope of international law, a development which 
has occurred along several lines. New subject matter, wider activities of 
states, formal accession of many Afro-Asian states to the family of nations, 
participation of entities other than independent states, and the interaction 
of these factors are all manifestations of this growth. Certain aspects of 
one of these tendencies, an event now commonly acknowledged and ac- 
cepted, namely, the engagement in, and regulation by, the international 
e of international organizations, form the topic of Dr. Ahluwalia’s 
study. 

This monograph, which represents the author’s doctoral dissertation, 
is divided into five major chapters. After a preliminary analysis of the 
changing trends in state and diplomatie immunities, the subsequent sections 
deal with the privileges and immunities of the United Nations’ specialized 
agencies, the International Atomic Energy Agency, the Council of Europe, 
the European Economie Communities and the Organization of American 
States, as well as with the rights of officials of, representatives to, and 
experts on missions of, these organizations. Specific issues examined are 
the international legal status and juridical capacity of these organizations, 
the laws applicable to transactions within their headquarters, and the 
theoretical basis and component parts of the applicable privileges and 
immunities. These rights are. presented along parallel lines for each of 


1 Reviewed in 47 A.J.I.L. 524 (1953). 
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the organizations and the personrel associated with them, through an in- 
vestigation of the source materials and, where appropriate, through com- 
parisons with the immunities enjoyed by the agerts of the older subjects 
of the international order. 
While the literature published before 1960—the date of the submission 
of the dissertation—has been thoroughly combed, this reviewer finds it 
regrettable that data which have appeared subsequently, but prior to the 
publication of the monograph, have hardly been considered. Thus, a de- 
tailed analysis of the International Law Commission’s 1958 articles on 
Diplomatie Intercourse and Immunities has been undertaken, yet only a 
word is said about the all-important 1961 Vienna Convention which, while 
based on the I.L.C.’s proposals, encompasses a number of pertinent changes. 
Nor is account taken of relevant works which have made their appearance 
in the early sixties, such as Bowett’s or Jenks’ studies on the law of 
international institutions. In other instances references are drawn to 
unpublished manuseripts, which Lave in the meantime appeared in print, 
and citations are to preliminary drafts, in cases such as the Restatement 
of the Foreign Relations Law of tae United States, although revisions have 
in fact been undertaken. Similar_y, the book contains certain inexact and 
rather controversial statements. In spite of these shortcomings, however, 
the author has presented a detaied examination of organizational privi- 
leges and immunities, and has thereby provided a useful reference tool. 
GUENTER WHISSBERG 


Le Groupe Afro-Asiatique dans le Cadre des Nations Umes. By Samaan 
Boutros Farajallah. (Geneva: Librairie Droz, 1963. pp. xii, 511. Index. 
Fr. 40.) This study of the Afro-Asian group in the United Nations is al- 
together conscientious, traditional and somewhat disappointing. The au- 
thor has shunned (for reasons which are far from contemptible) the quanti- 
tative approach adopted by other ‘‘bloc studies,” which he charges with 
relying too mechanically on often misleading votes. His own work is 
based on ‘‘the classical procedures of analysis,” t.e., the interpretation 
of documents. He is right in claiming that this may be a highly fruitful 
method, even in the absence of direct observation. What makes it less 
than totally satisfying here is the author’s application o? it. He has 
devoted more space than was necessary on conferences of African or Asian 
solidarity outside the United Nations, and not enough on the methods and 
diplomatic processes of the group within the United Naticns. His case 
studies (the disposition of Italy’s colonies, the independence of Indonesia 
and of the North African territories, the Congo crises, Chinese representa- 
tion, SUNFED, the enlargement of the Councils) are more descriptive 
than analytic. His conclusions are balanced and sound—he shows quite 
well the limits of cohesion and the decisive effects of Cold War alignments 
(or non-alignments) ; but even they could have gained in sharpness. On 
the whole, Mr. Farajallah has made a useful documentary contribution to 
our knowledge of group behavior in the United Nations. But his work 
also reminds us that behavior is not synonymous with politics. Perhaps 
a thorough analysis of the politics of the group would have required more 
direct observation, or a less cautious author; nothing in this volume sug- 
gests that he would be incapable of proceeding to write such a book in 
the future. 

STANLEY HOFFMANN 


A Warless World. Edited by Arthur Larson, with a Foreword by U 
Thant. (New York, London, Toronto: McGraw Hill Book Co., 1963. 
xiii, 209, $4.95.) In this collection of essays, a dozen of distinguished 
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lawyers, social scientists and statesmen have examined some of the problems 
that a warless world would face after disarmament. They are not con- 
cerned with the road to disarmament, nor do they sufficiently consider that 
there might be different kinds of warless worlds, depending on the types of 
institutional arrangements set up by the states in order to supervise 
disarmament and to police the world. As a result, the essays suffer from 
a kind of rosy abstraction: surely, the problems discussed here would not 
be the same in a world that would remain largely decentralized, and in a 
world that would be close to a world state. Another consequence is that 
insufficient attention is paid to the forms and rôles of law in a world 
without war. Two brief essays by Louis Sohn and Jules Moch deal with 
security in a disarmed world. Arnold Toynbee, Walter Millis and Arthur 
Larson examine whether the abolition of war would freeze change and 
condemn the world to immobility. Kenneth Boulding, Vice President 
Humphrey and Grenville Clark survey the eeonomic and demographic 
consequences. Mr. Larson, Judd Marmor, Margaret Mead and William 
Hocking look at the psychological effects. My main quarrel with their 
efforts is not that their point of departure is Utcpian ‘for not only are the 
authors entitled to their assumptions, but the vary possibility of disarma- 
ment depends in part on a sound study of its implications). It is that they 
have almost invariably presented only the cheezful side in their answers. 
Of course, the worst is not always sure—nor is the best: yet, again and 
again, the authors assure us that security, peaceful and useful change, 
prosperity, development, population control, spiritual uplift, a healthier 
sense of power, et cetera, will all follow from disgrmament. Only Margaret 
Mead raises some challenging questions. The xinds of doubts suggested 
elsewhere by Thomas Schelling, in a provocative article about deterrence in 
a disarmed world, are on the whole overlooked. Mr. James Wadsworth’s 
final list of questions for study and action is a chilling reminder of the 
complexities dismissed rather than resolved in the earlier essays. Yet if 
our experts suffer from over-simplification, Soviet specialists suffer from 
confusion: an appendix to this volume gives the text of a diseussion by 
Soviet professors on the same subject, and it is amusing to see them 
arguing both that a disarmed world is even in the capitalists’ interest, and 
that in such a world the progressive forces of mankind will prevail. 
At least, both sides agree on one thing: a wazless world would be fine. 
Let us hope that we will have a chance to find out. 
STANLEY HOFFMANN 


La Protection des Investissements Privés dans les Traités Bilatérauc. 
By Roy Preiswerk.. (Zurich: Editions Polygrephiques S. A., 1963. pp. 
254. Sw. Fr. 22.) The ever increasing literature on the protection of 
foreign investments generally discloses few new viewpoints and little new 
documentation. The Swiss study confines itself to the consideration of 
bilateral treaties of the United States, France. the Federal Republie of 
Germany and Switzerland. The two latter countries in particular have 
provided since 1959 and 1961, respectively, detailed measures for the pro- 
tection of foreign investments. This has been accomplished mostly with 
regard to underdeveloped countries. The special agreements of West 
Germany with African countries (which are only mentioned on p. 208) 
deserve further study of their efficient operation. Interesting details may 
be noted in the book on the settlement of disputes arising out of those 
treaty arrangements, especially in the French practice of Commissions 
consultatives mixtes. More factual information on the actual administra- 
tive practice of many countries is needed in order to evaluate the various 
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new types by which bilateral treaty arrangements may indeed promote the 
protection of foreign investments. 
Martin DoMKE 


Selected Readings on Protection by Law of Private Foreign Investments. 
pp. v, 1063. Index. $380.00; Rights and Duties of Private Investors 
Abroad. pp. ix, 542. Index. $25.00. (Published Respectively Before and 
After a Symposium July 20-23, 1964, at the International and Comparative 
Law Center, The Southwestern Legal Foundation, Dallas, Texas. New 
York: Matthew Bender & Company, 1965.) Private investors with prop- 
erty or contracts in foreign countries will find in these comprehensive vol- 
umes the principles they can invoke to protect their investments that have 
existed in national, ‘‘transnational,’’ and international law over the cen- 
turies from Justinian to Jessup. The great majority of the writers who 
advocate the maintenance of international law as the basis for relations be- 
tween countries are Americans, yet the decision of the Supreme Court on 
the act of state doctrine in the Sabbatino case is deseribed by Victor C. 
Folsom as the most serious setback to international law in 30 years. The 
proponents of the sanctity of contracts and the rule that there may be no 
expropriation, except for a public purpose and on payment of prompt, 
adequate, and effective compensation, urge the prompt signing and ratifica- - 
tion by less developed as well as developed countries of the O.E.C.D. 
multilateral convention. 

The first book includes 36 Selected Readings by such noteble jurists as 
Philip C. Jessup, Judge of the World Court, Edward D. Re, Chairman of 
the Foreign Claims Settlement Commission, Lord McNair, Q. C., Professor 
Cecil J. Olmstead of New York University, and George W. Haight, Counsel 
of the Royal Dutch Shell Group of Companies. 

George W. Ray, Jr., Chairman of the Symposium, opened it with a 
learned paper on ‘‘Law and the Perfecting Process.” Lowell Wadmond 
closed the Symposium with an excellent summary of the 20 papers, in- 
cluding those of a former Legal Adviser in the State Departrnent, corpora- 
tion counsel, practicing attorneys, and professors. Foreigr contributors 
were Saba Habachy, formerly of Egypt, Professor Pierre A. Lalive, 
Geneva University, Professor Robert Y. Jennings, Cambridge University, 
and Judge Georgiopoulos of Athens. 

The two volumes cover thoroughly the entire field, including such sub- 
jects as, on the one hand, the ‘‘mystique’’ of sovereignty in the host state, 
and, on the other, limitations on the investor’s right of appeal to his own 
government, to wit, the prerequisites that the claimant must exhaust local 
remedies or suffer a denial of justice. The significance of pacta sunt 
servanda and the exception rebus sic stantibus are fully explained. 

Various authors discuss the Mexican Oil, Anglo-Iranian, Suez Canal, 
Indonesian and other expropriations. They describe the procedures for 
settling disputes by a traditional ad hoc arbitral tribunal, or by recourse to 
arbitration or the International Court of Justice envisaged by the O.E.C.D. 
Convention, or by conciliation or arbitration under the convention which 
the International Bank for Reconstruction and Development Las sponsored. 

MITCHELL B. CARROLL 


The Eastern Greenland Case in Historical Perspective. By Oscar 
Svarlien. (Social Sciences Monograph No. 21. Gainesville: University of 
Florida Press, 1964. pp. viii, 74. $2.00.) Who owns the planets? To 
whom dc the Polar spaces belong? May these areas be eppropriated ? 
And, if so, in what manner and by whom?? Distinct as are the territories 


1 On basic principles governing the use of outer space and celestial bodies, see Gen- 
eral Assembly Resolutions 1721 (XVI) and 1962 (XVIIT). 
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involved in this query, and different as may be the problems which arise 
with regard to them, these are issues which confront the space age. To 
shed some light on certain of these questions, Dr. Svarlien has reviewed 
the Eastern Greenland case, for it is the major international adjudication 
on Polar regions. In presenting his study, the author briefly sketches 
the history of Greenland, beginning with its discovery by the Norseman 
Gunnbjörn and its settlement by Erie the Red, and focuses on the rôle 
of the Church, the second colonization in the eighteenth century, the Treaty 
of Kiel of 1814, the interests and activities of Norway and Denmark in 
Greenland and the 1924 Convention between the two Scandinavian king- 
doms. The second and major part of this slim volume concentrates on the 
decision of the Permanent Court of Internacional Justice in terms of 
territorial, particularly intertemporal, law. In discussing the judgment, 
the author points out that the doctrine of corpus possessionis became 
equivocal, and there can be little doubt that the principle of effective 
possession will have to be redefined and expanded if it is to form a basis 
for territorial claims in the Polar regions. Indeed, the Eastern Green- 
land case may well serve as a precedent for considering a minimum efort 
as sufficient for the ‘‘effeetive possession’’ cf these spaces. In this regard, 
it may also be noted that the sector theory, which has been advocated for 
the Arctic by the U.S.S.R. and Canada—although in a contrasting manner, 
especially in connection with open sea claims-—-and which so far has not 
been tested by an international tribunal, is ‘‘umequivocally’’ said to have 
no standing in international law. 
GUENTER WEISSBERG 


The Political Institutions of Modern China. By William L. Tung. 
(The Hague: Martinus Nijhoff, 1964. pp. xiv, 408. Index. Gld. 36.) 
For several centuries the tides, winds and rains of Western ideas, devices 
and adventurings have been beating upcn the culture evolved in the 
country which the West long had called ‘‘the Chinese Empire.” Toward 
the end of the 19th century a few Chinese started the movement of 
conservation per modernization which led to their setting for themselves 
and their followers the task of establishing in end for their. country a 
polity modeled on patterns evolved in Western lands. 

In its political aspects, ‘‘Modern China’’ is in large measure a product 
of efforts by Chinese leaders to cope with problems in the field of foreign 
relations, efforts to ensure for their country and for themselves survival 
in a world wherein they have been menaced by pressures from without, 
efforts to fight fire with fire, efforts to adopt and to adapt. Proofs of 
all this are substantially discernible in the texts of a series of consti- 
tutional documents. 

Professor Tung has now made available a truly useful account of the 
producing and the contents of those documenis. Of his purpose he de- 
clares: ‘‘This book is prepared primarily for students who are interested 
in studying the constitutional development and government structures of 
twentieth-century China.’’ For that task he, Dr. Tung, is eminently 
qualified: Chinese, born in Shanghai, educated in China and in the 
United States, experienced in academic and in official service—China’s 
National Government ultimately sent him as its Ambassador to The 
Netherlands—and devoted during recent years to research, teaching and 
writing in the field of politics and government. 

In the doing he has combined political and legal history in a manner 
which gives substance to each and flavor to both. He deals first with 
developments immediately antecedent to and bringing on the revolution 
in 1911, next with those which led thereafter to the victory of the Na- 
tionalist Party in 1928, and finally in eight chapters with the ideas which 
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prevailed, the institutions which were created and the constitutions in 
which the National Government and, after 1949, also the Communist 
Government have given expression to their concepts and their declared 
purposes in the fields of governmental organization and of policy and 
procedure. 

Both the author and the publisher have done well in the producing of 
this book. 

STANLEY K. HORNBECK 


Freedom and Emergency Powers in the Cold War. By Robert §. Ran- 
kin and Winfried R. Dallmayr. (New York: Appleton-Century-Crofts, 
1964. pp. xvi, 277. Table of Cases. Index. $2.75.) The Cuban missile 
crisis underscored, if any emphasis were really needed, the awesome im- 
portance of the Constitutional powers of the American presidency in the 
pattern of international relations during the period of the Cold War. 
This volume focuses on aspects of Presidential and Executive powers not 
usually directly involved in the conduct of foreign affairs, namely, powers 
in the areas of civil defense, labor relations, and race relations. The point 
which emerges most sharply is the constant growth throughout the Cold 
War in the powers of the American Executive and his increasing domestic 
use of military power in all three of the areas surveyed. The authors are 
concerned mainly with the internal problems of preserving freedom in an 
era which might be termed one of ‘‘permanent emergency.” This volume 
provides for students of international law and politics a cogently written 
and adequately documented treatment of these internal problems which 
form the reverse of the coin, so to speak, of the growing international 
concern with human as well as economic and social rights. The chapter 
on civil defense makes grim reading, indeed; and Professor Rankin is 
especially qualified to speak on race relations in view of his service with 
and on the U. S. Commission on Civil Rights. 

Davo R. DEENER 
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OFFICIAL DOCUMENTS * 


EUROPEAN AGREEMENT FOR THE PREVENTION OF 
BROADCASTS TRANSMITTED OUTSIDE 
NATIONAL TERRITORIES 


Signed at Strasbourg, January 22, 19651 


The member States of the Council of Europe signatory hereto, 

Considering that the aim of the Council of Europe is to achieve a greater 
unity between its Members; 

Considering that the Radio Regulations annexed to the International 
Telecommunication Convention prohibit the establishment and use of broad- 
` casting stations on board ships, aircraft or any other floating or airborne 
objects outside national territories; 

Considering also the desirability of providing for the possibility of pre- 
venting the establishment and use of broadcasting stations on objects 
affixed to or supported by the bed of the sea outside national territories; 

Considering the desirability of European collaboration in this matter, 

Have agreed as follows: :; 


ARTICLE 1 


This Agreement is concerned with broadcasting stations which are in- 
stalled or maintained on board ships, aircraft, or any other floating or air- 
borne objects and which, outside national territories, transmit broadcasts 
intended for reception or capable of being received, wholly or in part, 
within the territory of any Contracting Party, or which cause harmful 
interference to any radic-communication service operating under the au- 
thority of a Contracting Party in accordance with the Radio Regulations. 


ARTICLE 2 


1. Each Contracting Party undertakes to take appropriate steps to make 
punishable as offences, in accordance with its domestic law, the establish- 
ment or operation of broadcasting stations referred to in Article 1, as well 
as acts of collaboration knowingly performed. 

2. The following shall, in relation to broadcasting stations referred to in 
Article 1, be acts of collaboration: 


(a) the provision, maintenance or repairing af equipment; 

(b) the provision of supplies; 

(c) the provision of transport for, or the transporting of, persons, 
equipment or supplies; 


* Obtained and prepared by R. R. Baxter of the Board of Editors. 
1 European Treaty Series, No. 58. The Agreement has not yet entered into force. 
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(d) the ordering or production of material of any kind, including ad- 
vertisements, to be broadeast ; 

(e) the provision of services concerning advertising for the benefit of 
the stations. 


ARTICLE 3 


Each Contracting Party shall, in accordance with its domestic law, apply 
the provisions of this Agreement in regard to: 


(a) its nationals who have committed any act referred to in Article 
2 on its territory, ships, or aircraft, or outside national territories on any 
ships, aircraft or any other floating or airborne object; 

(b) non-nationals who, on its territory, ships or aircraft, or on board 
any floating or airborne object under its jurisdiction have ccmmitted any 
act referred to in Article 2. 


ARTICLE 4 


Nothing in this Agreement shall be deemed to prevent a Contracting 
Party: 


(a) from also treating as punishable cffences acts other than those re- 
ferred to in Article 2 and also applying the provisions concerned to persons 
other than those referred to in Article 3; 

(b) from also applying the provisions of this Agreement to broadeasting 
stations installed or maintained on objects affixed to or supported by the 
bed of the sea. 


ARTICLE 5 


The Contracting Parties may elect not to apply the provisions of this 
Agreement in respect of the services of performers which have been pro- 
vided elsewhere than on the stations referred to in Article 1. 


ARTICLE 6 


The provisions of Article 2 shall not apply to any acts performed for the 
purpose of giving assistance to a ship or aircraft or any other floating or 
airborne object in distress or of protecting human life. 


ARTICLE 7 


No reservation may be made to the provisions of this Agreement. 


ARTICLE 8 


1. This Agreement shall be open to signature by the member States of 
the Council of Europe, which may become Parties to it either by: 


(a) signature without reservation in respect of ratification cr acceptance, 
or 

(b) signature with reservation in respect of ratification or acceptance 
followed by ratification or acceptance. 
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2. Instruments of ratification or acceptance shall be deposited with the 
Secretary-General of the Council of Europe. 


ARTICLE 9 


1. This Agreement shall enter into force one month after the date on 
which three member States of the Council shall, in accordance with the 
provisions of Article 8, have signed the Agreement without reservation in 
respect of ratification or acceptance, or shall have deposited their instru- 
ment of ratification or acceptance. 

2. As regards any member State which shell subsequently sign the 
Agreement without reservation in respect of ratification or acceptance or 
which shall ratify or accept it, the Agreement shall enter into force one 
month after the date of such signature or the date of deposit of the 
instrument of ratification or acceptance. 


ARTICLE 10 


1. After this Agreement has entered into force, any Member or Associ- 
ate Member of the International Telecommunicazion Union which is not a 
Member of the Council of Europe may accede to it subject to the prior 
agreement of the Committee of Ministers. 

2. Such accession shall be effected by depositing with the Secretary- 
General of the Council of Europe an instrument of accession which shall 
take effect one month after the date of its deposit. 


ARTICLE 11 


1. Any Contracting Party may, at the time of signature or when de- 
positing its instrument of ratification, acceptance or accession, specify the 
territory or territories to which this Agreement shall apply. 

2. Any Contracting Party may, when depcsiting its instrument of 
ratification, acceptance or accession or at any ater date, by declaration 
addressed to the Secretary-General of the Council of Europe, extend this 
Agreement to any other territory or territories specified in the declaration 
and for whose international relations it is responsible or on whose behalf 
it is authorised to give undertakings. 

3. Any declaration made in pursuance of the preceding paragraph may, 
in respect of any territory mentioned in such declaration, be withdrawn 
according to the procedure laid down in Article 12 of this Agreement. 


ARTICLE. 12 


1. This Agreement shall remain in force indefinitely. 

2. Any Contracting Party may, in so far as it is concerned, denounce 
this Agreement by means of a notification addressed to the Secretary- 
General of the Couneil of Europe. 

3. Such denunciation shall take effect six months after the date of 
receipt by the Secretary-General of such notification. 
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ARTICLE 18 


The Seeretary-General of the Council of Europe shall notify the member 
States of the Council and the Government of any State which has acceded 
to this Agreement, of: 


(a) any signature without reservation in respect of ratification or ac- 
ceptance ; 

(6) any signature with reservation in respect of ratification or ac- 
ceptance ; 

(c) any deposit of an instrument of ratification, acceptance or acces- 
sion ; 

(d) any date of entry into force of this Agreement in accordance with 
Articles 9 and 10 thereof; 

(e) any declaration received in pursuance of paragraphs 2 and 3 of 
Article 11; 


(f) any notification received in pursuance of the provisions of Article 
12 and the date on which denunciation takes effect. 


In witness whereof the undersigned, being duly authorised thereto, have 
signed this Agreement. 

Done at Strasbourg, this 22nd day of January 1965 in English and 
French, toth texts being equally authoritative, in a single copy which shall 
remain deposited in the archives of the Council of Europe. The Secretary- 
General cf the Council of Europe shall transmit certified copies to each of 
the signatory and acceding States.” 


2 Signatures omitted. The Agreement was signed on Jan. 22, 1965, on behalf of 
Belgium, Denmark, France, Greece, Luxembourg, Sweden, and the United Kingdom, 
all with a reservation in respect of ratification or aeceptance in accordance with para- 
graph 1(b) of Art. 8. Italy signed the Convention on Feb. 17, 1965, Norway on March 
3 and Ireland on Mareh 9, 1965. 

The United Kingdom submitted the following declaration relating to the interpreta- 
tion of Article 2 of the Convention: 

“In prozeeding to the signature of the European Agreement for the Prevention of 
Broadeasts Transmitted from Stations outside National Territories on behalf of the 
Government of the United Kingdom of Great Britain and Northern Ireland, I hereby 
declare that the United Kingdom Government understands that the references to ‘broad- 
casting stations’ in Article 2 are references not merely to the broadcasting apparatus, 
but also to the ship, aircraft or other ‘base’ on which the station is established, and 
that 2.2 (a), (b) and (e) are to be taken to refer to the provision of equipment, 
supplies and transport to the ‘broadcasting stations’ in this sense. The United King- 
dom Government therefore wishes to make clear as regards 2.2 (b) that it is its in- 
tention so far as is practicable to direct its legislation at supplies in bulk, as for 
example, diesel oil and not at sales of goods which would not be material to the con- 
tinued operation of the ‘broadcasting stations’ in the sense referred to above. For 
example, it is not its intention to make it an offence to sell a packet of cigarettes on 
shore to a person known to be a member of the crew of a ship which was illegally 
broadeasting. Similarly with regard to 2.2 (¢) it would be intended to direct United 
Kingdom legislation at transport of persons, equipment or supplies between land and 
the ‘broadzasting stations’ as understood above.’’ 

The Consultative Assembly of the Council of Europe recommended at its Sixteenth 
Ordinary Session that the Committee of Ministers instruct 
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FIRST SPECIAL INTER-AMERICAN CONFERENCE? 
Washington, D. C., December 16-18, 1964 
Act or WASHINGTON ? 
WHEREAS: 


The common purposes pursued by the Organization of American States 
are to consolidate the ties of solidarity among the peoples of this hemisphere, 
to bring about closer cooperation among them, to obtain an order of peace 
and justice, and to defend their sovereignty, their territorial integrity 
and their independence; 

In establishing their mutual relations on bases of concord and friendship 
the member states have sought to eliminate from the Americas: in the 
political sphere, the doctrines and systems that, by impairing the per- 
sonality of the individual, are a danger to peece; and in the economic 
sphere, the preferential systems that are prejudical to cooperation and 
their development; 

It is the will of the member states of the Organization of American 
States to permit the independent American states that so desire and that 
are willing to comply with the obligations of tie Charter to participate 
in the benefits of their organization; 


... the Committee of Experts on ‘Broadcasting ani Television to examine the 

possibility of supplementing the Agreement by way of a protocol in order: 

(a) to express the intention of the signatory Powers to use the Agreement ex- 
elusively to cope with the limited availability of frequencies and spectrum space, and 
not to safeguard the vested interests of any State or other monopolies in mass tele- 
communications; and 

(b) to extend the provisions of the Agreement to the establishment or operation 
of broadeasting stations installed on objects aifixed ta or supported by the sea-bed 
outside territorial waters or, in the alternative, to prepare a separate convention 
for the prevention of broadcasts from such stations. 

(Recommendation 422 (1965), Jan. £9, 1965.) 

1The Conference was convoked, in accordance with Art. 36 of the Charter of the 
Organization of American States, 46 A.J.I.L. Supp. 43, 50 (1952), to study the topic 
of admission of new members to the Organization. 

2 The Aet of Washington is incorporated in the Final Act of the Conference at 3-5, 
Doe. 31, Rev. 3, Dee. 18, 1964, OAS Official Records OEA /Ser.E/XII.1. The Act of 
Washington is also reprinted in 52 Dept. of State Bulletin 48 (1965), together with a 
statement by Ambassador Bunker (ibid. at 46). 

The Final Act, incorporating the Act of Washington, was signed by all of the 
members of the Organization of American States with the exceptions of Guatemala, 
which abstained, and Cuba. Guatemala abstained because it considered that ‘‘the 
proper form of resolving the matter of admitting new mertbers is through the signature 
of an additional protocol enumerating the requirements and limits governing the ad- 
mission of new members’? and that ‘‘the rights of the American countries with respect 
to territorial occupations by extracontinental countries in the Americas have not been 
fully safeguarded in the resolution adopted.’’ However, it voted affirmatively on par. 
3 of the Act of Washington ‘‘with the understanding tkat this provision would safe- 
guard its territorial rights to Belize.’’ The statement of Guatemala and statements by 
Chile, Uruguay, Venezuela, Ecuador, and Argentina explaining their votes were in- 
corporated in the Final Act but are not reproduced here. 
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The irter-American system, as established in numerous resolutions of 
Inter-American Conferences and in provisions of the Charter itself, is 
founded upon respect for the sovereignty, territorial integrity, the inde- 
pendence of the states, and their equality before the law; 

Resolution XCVI.3 and Resolution XCVII.2 of the Tenth Inter-Ameri- 
ean Conference, clearly establish a special situation with respect to the 
occupied territories that are the subject of litigation or claim between 
extracontinental countries and some American states; 

Articles 2 and 108 of the Charter cf the Organization of American 
States indicate that any state that wishes to be a member of the Organiza- 
tion must meet the following requirements: 


a. That it be an independent state, 

b. That it be located within the Western Hemisphere, and 

c. That it sign and ratify the Charter of the Organization of American 
States; 


Articles 24 and 25 of the Charter establish obligations for all the Ameri- 
can states with respect to collective security of the hemisphere; 

In accordance with those articles, the American states shall apply to 
measures and procedures established in the Inter-American Treaty of 
Reciprocal Assistance, for the purpose of fulfilling all the obligations 
arising from their condition as members of the Organization; 

Article 33 of the Charter stipulates that the Inter-American Conference 
is the supreme organ of the Organization and that it decides the general 
action and policy of the Organization and determines the structure and 
functions of its Organs and has authority to consider any matter relating 
to friendly relations among the American states; 

Artiele 50 authorizes the Council of the Organization to take cognizance, 
within the limits of the Charter and of inter-American treaties and agree- 
ments, of any matter referred to it by the Inter-American Conference or 
the Meeting of Consultation of Ministers of Foreign Affairs; 

Pursuant to Article 51 of the Charter, the Council shall be responsible 
for the proper discharge by the Pan American Union of the duties as- 
signed to it; and 

It is necessary to establish a proeedure for the admission of new members, 

The First Special Inter-American Conference 


RESOLVES: 


1. That any independent Amerizan state that desires to become a member 
of the Organization should so indicate by means of a note addressed to the 
Secretary General, in which it declares that it is willing to sign and ratify 
the Charter of the Organization of American States and to accept all the 
obligations inherent in the condition of membership in the Organization, 
especially those relating to collective security expressly set forth in articles 
24 and 25 of the Charter of the Organization. 

2. That, once it is informed of the matter by the Secretary General, the 
Council of the Organization, in accordance with articles 108, 50, and 51 
of the Charter, shall determine ty the vote of two thirds of the member 
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states whether it is appropriate that the Secretary General be authorized 
to permit the applicant state to sign the Charter of the Organization and 
to accept the deposit of the corresponding instrument of ratification. 

3. That the Council of the Organization shall not take any decision with 
respect to a request for admission on the part of a political entity whose 
territory, in whole or in part, is subject, prior to the date of this resolution, 
to litigation or claim between an extracontinental country and one or more 
member states of the Organization of American States, until the dispute 
has been ended by some peaceful procedure. 

4, That this instrument shall be known as the ‘‘Act of Washington.’’ 


ASIAN-AFRICAN LEGAL CONSULTATIVE COMMITTEE? 
Sizth Session, Cairo, February-March 1964? 


CONCLUSIONS CONCERNING THE LEGALITY oF NUCLEAR TESTS 


1. As sufficient evidence regarding the harmful effects of the under- 
ground test explosions of nuclear weapons is not at present available to 


1The Committee (which bore the name of the Asian Legal Consultative Committee 
until 1958) was established on Nov. 15, 1956. To the original members—Burma, 
Ceylon, India, Indonesia, Iraq, Japan, and the United Arab Republic (in succession 
to Syria)—-have since been added Pakistan (1959) and Thailand (1961). 

The purposes of the Committee, as set forth in Art. 3 of its Statutes, have been 
defined as: 

(a) to examine questions that are under consideration by the International Law 
Commission and to arrange for the views of the Committee to be placed before the 
said Commission ; i 

(b) to consider legal problems that may be referred to the Committee by any of 
the participating countries and to make such recommendations to governments as may 
be thought fit; 

(e) to exchange views and information on legal matters of common concern; and 

(d) to communicate with the consent of the governments of the participating coun- 
tries, the points of view of the Committee on international legal problems referred to 
it, to-the United Nations, other institutions and international organizations. (Report 
of the Third Session held at Colombo, Jan. 80-Feb. 4, 13960, at 238 (1960).) Amend- 
ments in Art. 3 and in other articles were recommended at the Rangoon Session of 1962. 
These amendments ‘‘await the formal concurrence of the governments cf the par- 
ticipating countries’’; two governments have not yet acted. 

The subjects with which the Committee has dealt or has on its agenda include Diplo- 
matie Immunities, Extradition, Immunity of States in respect of Commercial Trans- 
actions, Status of Aliens, Arbitral Procedure, Legality of Nuclear Tests, Dual Na- 
tionality, Conflict of Laws in respect of International Sales, Avoidance of Double 
Taxation, Legal Aid, Recognition and Enforcement o2 Foreign Decrees in Matri- 
monial Matters, Diplomatic Protection of Nationals and State Responsibility, Con- 
sular Immunities and Privileges, Law of the Sea, Reciprocal Enforcement of Judg- 
ments, Law relating to Commerce and Industry, and Rigats of Refugees. 

2 The texts here reproduced are extracted from Report zo the International Law Com- 
mission, 16th Session, on the Sixth Session of the Asian-African Legal Consultative 
Committee by Eduardo Jiménez de Aréchaga, U.N. Doc. A/ON.4/172 at 8-7 (1964). 

The Reports of the previous five sessions of the Committee (New Delhi, 1957; Cairo, 
1958; Colombo, 1960; Tokyo, 1961; Rangoon, 1962) have been published by the 
Secretariat of the Asian-African Legal Consultative Connnittee, D-11, Defence Colony, 
New Delhi 3, India. The printed report of the Sixth Session was not available at the 
time of publication of the present issue of this JOURNAL. 
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the Committee, the Committee is unable at this stage to express any opinion 
on the legality or otherwise of swch test explosions. The conclusions here- 
inafter set out are therefore rezerable to all test explosions of nuclear 
weapons other than underground test explosions: 

2. Scientific evidence examinec by the Committee shows that every test 
explosion of nuclear weapons results in widespread damage, immediate or 
delayed, or is capable of resulting in such damage; the present state of 
scientific knowledge does not ind:cate that the harmful effects of such test 
explosions can reasonably be eliminated. Such test explosions not only 
cause direct damage, but pollute the atmosphere and cause fall out or radio- 
active material and also increase atomie radiation, which cre detrimental 
to the well-being of man and alsc affect future generations. _ 

8. Having regard to its harmiul effects, as shown by scientific data, a 
test explosion of nuclear weapons zonstitutes an international wrong. Even 
if such tests are carried out within the territory of the testing State, they 
are liable to be regarded as an ebuse of rights (abus de droit). 

4. The principle of absolute liability for harbouring dangerous sub- 
stances or carrying on dangerous activities is recognised in International 
Law. A State carrying out test 2xplosions of nuclear weapons is therefore ` 
absolutely liable for the damage caused by such test explosions. _ 

Ə. Test explosions of nuclear weapons are also contrary to the principles 
contained in the United Nations Charter and the Declaration of Human 
Rights. 

6. Test explosions of nuclear weapons carried out in the high seas and 
in the airspace thereabove also v.olate the principle of the freedom of the 
seas and the freedom of flying akove the high seas, as such test explosions 
interfere with the freedom of na~igation and of flying above the high seas 
and result in pollution of the water and destruction of the living and other 
resources of the sea. 

T. Test explosions of nuclear w2apons carried out in trust territories and 
non-self-governing territories alsc violate Articles 73 and 74 of the United 
Nations Charter. 


Mopet RULES CONCERNING DUAL NATIONALITY 
Article 1. 


It is for each State to determine under its own law who are its nationals. 
This law itself shall be recognized by other States in so far as it is con- 
sistent with international conventions, international customs, and the prin- 
ciples of law generally recognized with regard to nationality. 


Article 2. 


Questions as to whether a perscn possesses the nationality of a particular 
State, shall be determined in acecrdance with the law of that State. 


Article 3. 


Alternative (A) 
For the purpose of these Model Articles the age of majority of a 
person shall be determined accorcing to the law of the State the nationality 
of which is to be acquired, retained, or renounced. 
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- Alternative (B) 

The age of majority shall be determined according to the laws of the 
State, the nationality of which is relevant for tke matter under considera- 
tion, provided that for the purposes of Article 5 and of Article 7, the 
majority of age (in the event of any conflict o2 State laws) shall be the 
majority age under the law of the State which prescribes a higher age. 


Nationality of Married Women. 
Article 4. 


(1) If a woman who is a national of one State marries a national of 
another State, or if a husband acquires a nationality other than that he 
had on the date of marriage, the nationality of the wife shall not be affected. 

(2) Nevertheless if she, in either of such cases voluntarily acquires the 
nationality of her husband she loses ipso facto the other nationality. 


Nationality of Children. 
Article 5. 


(1) A minor follows ordinarily his father’s nétionality. If the minor is 
born out of wedlock, or if the nationality of his father is unknown or if 
his father has no nationality, he follows his mother’s nationality. 

(2) Nevertheless if a minor born to a national of one State in another 
State is deemed in accordance with the laws of each of the two States to be 
its national he should opt for one of these two nationalities within one year 
from the date of attaining his majority age in accordance with the pro- 
visions of Article 7. 


Adoption. 
Article 6. \ 


In ease of valid adoption, the adopted minor shall follow his adopter’s 
nationality. 


Option. 
Article 7. 


A person who knows that he possesses two nationalities aequired without 
any voluntary act on his part should renounce cne of them in. accordance 
with the law of the State whose nationality he desires to renounce, within 
twelve months of his knowing that fact or within twelve months of 
attaining his majority age, whichever time is the latter. 


Actwe Nationality. 
Article 8. 


A person having more than one nationality, shall be treated as having 
only one nationality in a third State. A third State, should, however, 
recognize exclusively the nationality of the State in which he is habitually 
and principally resident or the nationality of the State with which in the 
circumstances he appears to be in fact most closely connected. 


724 THE AMERICAN JOURNAL OF INTERNATIONAL LAW [Vol. 59 


Article 9. 


A person possessing two or more nationalities of the contracting States, 
who has his habitual and princ.pal residence within the territory of one 
of these States with which he is in fact most closely connected, shall be 
exempt from all military obligations in the other State or States. 

Without prejudice to the provisions of Article 9, if a person possesses 
the nationality of two or more States, and under the law of any one of 
such States has the right, on aztaining his majority age, to renounce or 
decline the nationality of that State, he shall be exempt from military serv- 
ice in such State during his minority. 


TREATY PROVISIONS IN FORCE BETWEEN THE UNITED 
STATES OF AMERICA AND OTHER COUNTRIES REGARDING 
THE MOST-FAVORED-NATION TREATMENT OF CONSULAR 
OFFICERS AND THEIR COMPETENCY AND AUTHORITY 
IN THE SETTLEMENT OF ESTATES? 


Compiled by the office of 
The Assistant Legal Adviser for Treaty Affairs, 
United States Department of State. 


ALGERIA. Consular convention between the United States and France, 
signed at Washington February 28, 1853. (TS 92, 10 Stat. 992, 18 Stat. 
249.) Article XII, see infra p. 734 for text. 

Continued application has not been determined. 


ARGENTINA. Treaty of friendship, commerce, and navigation, signed at 
San Jose July 27, 1853. (TS 4. 10 Stat. 1005.) 


ARTICLE TX 


... Lf any citizen of citer of the two contracting parties shall die 
without will or testament, <n any of the territories of the other, the 
Consul general or Consul of the nation to which the deceased be- 


1 Revised to April 21, 1965. Citations are abbreviated as follows: 


TS —Treaty Series, issued singly in pamovhlets or leaflets by the Department of 
State (until replaced in 1245 by the TIAS). 

TIAS —Treaties and Other Internztional Acts Series, issued singly in pamphlets or 
leaflets by the Department of State. 

STAT.—United States Statutes at arge. 

UST —United States Treaties and Other International Agreements, the successor 
to the United States Statutes at Large in so far as the publication of treaties 
and other international agreements is concerned. 


Nore: AL the publications listed above may be purchased, if in stock, from the Super- 
intendent of Documents, Government Printing Office, Washington 25, D. C. 

The texts as published in the Unized States Statutes at Large and United States 
Treaties and Other International Agreements are legal evidence in ell courts of the 
United States, the States, and Territories and possessions of the United States (1 
U.S.C. 112 and 112a, respectively). 
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longed, or the representative of such Consul general or Consul, in his 
absence, shall have the right to intervene in the possession, administra- 
tion and judicial liquidation of the estate of the deceased, con- 
formably with the laws of the country, for the benefit of the creditors 
and legal heirs. 


ARTICLE XI 


The Diplomatic agents and Consuls of the Argentine Confederation 
shall enjoy in the territories of the United Siates, whatever privileges, 
exemptions and immunities are, or shall be granted to agents of the 
same rank belonging to the most favored nation; and in like manner, 
the diplomatic agents and Consuls of the United States, in the terri- 
tories of the Argentine Confederation, shall enjoy, according to the 
strictest reciprocity, whatever privileges exemptions and immunities, 
are, or may be granted in the Argentine Confederation ‘to the diplo- 
matic agents and Consuls of the most favored nation. 


AUSTRALIA. Convention relating to the tenure end disposition of real and 
personal property between the United States and the United Kingdom, 
signed at Washington March 2, 1899, as supplemented by convention of 
January 13, 1902, became applicable‘ to Australia April 3, 1902, when 
notification was given to that effect by the United Kingdom. (TS 146, 
81 Stat. 1939; TS 402, 32 Stat. 1914.) 

Article ITI, see infra p. 754 for text. 


AUSTRIA. Treaty of friendship, commerce and consular rights, signed at 
Vienna June 19, 1928. (TS 838, 47 Stat. 1876.) 


ARTICLE XII 
(second paragraph) 


Consular officers of each of the High Contracting Parties, shall, 
after entering upon their duties, enjoy reciprocally in the territories 
of the other all the rights, privileges, exemptions and immunities 
which are enjoyed by officers of the same grade of the most favored 
nation. As official agents, such officers shall be entitled to the high 
consideration of all officials, national or local, with whom they have 
official intercourse in the state which receives them. 


ARTICLE XIX 


In case of the death of a national of either High Contracting Party 
in the territory of the other without havirg in the territory of his 
his decease any known heirs or testamentary executors by him ap- 
pointed, the competent local authorities shall at once inform the 
nearest consular officer of the State of which the deceased was a 
national of the fact of his death, in order that necessary information 
may be forwarded to the parties interested. 
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In case of the death of a national of either of the High Contracting 
Parties without will or testament, in the territory of the other High 
Contracting Party, the consular officer of the State of which the de- 
ceased was a national and within whose district the deceased made his 
home at the time of death, shall, so far as the laws of the country 
permit and pending the appointment of an administrator and until 
letters of administration have been granted, be deemed qualified to 
take charge of the property left by the decedent for the perservation 
and protection of the same. Such consular officer shall have the right 
to be appointed as administrator within the discretion of a tribunal 
or other agency controlling the administration of estates provided the 
laws of the place where the estate is administered so permit. 

Whenever a consular officer accepts the office of administrator of 
the estate of a deceased countryman, he subjects himself as such to the 
jurisdiction of the tribunal or other agency making the appointment 
for all necessary purposes to the same extent as a national of the 
country where he was appointed. 


ARTICLE XX 


A consular officer of either High Contracting Party may in behalf 
of his nonresident countrymen collect and receipt for their distributive 
shares derived from estates in process of probate or accruing under 
the provisions of so-called Workmen’s Compensation Laws or other 
like statutes, for transmission through charnels prescribed by his 
Government to the proper distributees. - 


Beteium. Consular convention, signed at Washington March 9, 1880. 
(TS 29, 21 Stat. 776.) 


J 


ÅRTICLE [I 


The consuls-general, consuls, vice-consuls and consular agents of 
each of the two high contracting parties shall enjoy reciprocally, in 
the States of the other, all the privileges, exemptions and immunities 
that are enjoyed by officers of the same rank and qualizy of the most 
favored nation. The said officers, before being admitted to the ex- 
ercise of their functions and the enjoyment of the immunities thereto 
pertaining, shall present their commissions in the forms established in 
their respective countries. The government cf each of the two high 
contracting powers shall furnish them the necessary exequatur free of 
charge, and, on the exhibition of this instrument, they shall be per- 
mitted to enjoy the rights, privileges and immunities granted by this 
convention. 


ARTICLE XV 


In case of the death of any citizen of the United States in Belgium, 
or cf a citizen of Belgium in the United States, without having any 
known heirs or testamentary executor by him appointed, the com- 
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petent local authorities shall give informaticn of the circumstance to 
the consuls or consular agents of the nation to which the deceased 
belongs, in order that the necessary information may be immediately 
forwarded to parties interested. 

Consuls-general, consuls, vice-consuls and consular agents shall have 
the right to appear, personally or by delegate, in all proceedings on 
behalf of the absent or minor heirs, cr creditors, until they are duly 
represented. 


Bouivia. Treaty of peace, friendship, commerce, and navigation, signed 
at La Paz May 13, 1858. (TS 32, 12 Stat. 1003, 18 Stat. 68.) 


ARTICLE 31 


To make effectual the protection which the United States and the 
Republie of Bolivia shall afford in future to the navigation and com- 
- merce of the citizens of each other, they agree to receive and admit 
consuls and vice-consuls in all the ports open to foreign commerce, who 
shall enjoy in them all the rights, prerogatives, and immunities, of the 
consuls and vice-consuls of the most favored nation; each contracting 
party, however, remaining at liberty to except those ports and places 
in which the admission and residence of such consuls and vice-consuls 
may not seem convenient. ` 


Burma. Convention relating to the tenure and disposition of real and 
personal property between the United States and the United Kingdom, 
signed at Washington -March 2, 1899, as supplemented by convention of 
January 13, 1902, became applicable to Burma at the time it was made 
applicable to India June 30, 1902. It is considered that it continued to 
apply to Burma after its separation from India April 1, 1987. (TS 146, 
31 Stat. 1939; TS 402, 32 Stat. 1914.) Article ITI, see infra p. 754 for text. 

It is further understood that the convention remains in effect between 
the United States and Burma, in accordance with the provisions of the 
treaty between the Government of the United Kingdom and the Pro- 
visional Government of Burma regarding the recognition of Burmese 
independence and related matters (Article 2), signed at London October 
17, 1947. 


CANADA. Convention relating to the tenure and disposition of real and 
personal property between the United States and the United Kingdom, 
signed at Washington March 2, 1899, became applicable to Canada June 
17, 1922, pursuant to the supplementary convention of October 21, 1921. 
It had become applicable to Newfoundland March 5, 1901, when notifica- 
tion was given to that effect by the United Kingdom. (TS 146, 31 Stat. 
1989; TS 668, 42 Stat. 2147.) Article III, see infra p. 754 for text. 


CEYLON. Convention relating to the tenure and disposition of real and 
personal property between the United States and the United Kingdom, 
signed at Washington March 2, 1899, became applicable to Ceylon Febru- 
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ary 9, 1901, when notification was given to that effect by the United 
Kingdom. (TS 146, 31 Stat. 19€9.). Article III, see infra p. 754 for text. 
It is understood that the convention remains in effect between the 
United States and Ceylon in aczordance with provisions of the external 
affairs agreement between the Government of the United Kingdom and the 
Government of Ceylon (Article 6), signed at Colombo November 11, 1947. 


CoLtomBra. Treaty of peace, friendship, commerce, and navigation, 
signed at Bogota December 12, 1846. (TS 54, 9 Stat. 881, 18 Stat. 550.) 


ARTICLE XXX 
[Identical to Article 31 of Treaty of 1858 with Bolivia, p. 727 above. | 


Consular convention, signed az Washington May 4, 1850. (TS 55, 10 
Stat. 900, 18 Stat. 560.) 


AaticLse IIT 
(tenta paragraph) 


They may take possession, make inventories, appcint appraisers 
to estimate the value of articles and proceed to the sale of the moveable 
property of individuals of their nation who may die in the country 
where the Consul resides, without leaving executors appointed by their 
will or heirs at law. In all such proceedings, the Consul shall act in 
conjunction with two merchants chosen by himself, for drawing up the 
said papers or delivering the property or the produce of its sale, ob- 
serving the laws of his country and the orders which he may receive 
from his own Government: but Consuls shall not cischarge these 
functions in those States whose peculiar legislation may not allow it. 
Whensoever there is no Consul in the place where the death occurs, 
the local authorities shall teke all the precautions in their power to 
secure the property of the Ceceased. 


Costa Rica. Treaty of friendship, commerce, and navigation, signed at 
Washington July 10, 1851. (TS 62, 10 Stat. 916, 18 Stat. 159.) 


ARTICLE VIH 
(secord paragraph) 


If any citizen of either of the two High Contracting Parties shall 
die without will or testament-in any of the Territories of the other, the 
Consul-General or Consul af the nation to which the deceased be- 
longed, or the representative of such Consul-General or Consul in his 
absence, shall have the right to nominate curators to take charge of 
the property of the deceasec, so far as the laws of the country will 
permit for the benefit of the lawful heirs and creditors of the de- 
ceased; giving proper notic2 of such nomination to the authorities 
of the country. 
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ARTIOLE X 


It shall be free for each of the two High Contracting Parties to 
appoint Consuls for the protection of trade, to reside in any of the 
territories of the other Party; but before any Consul shall act as 
such, he shall, in the usual form be approved and admitted by the 
Government to which he is sent; and either of the High Contracting 
Parties may except from the residence of Consuls such particular 
places as they judge fit to be excepted. The Cosiarican Diplomatic 
Agents and Consuls shall enjoy in the territories of the United States 
whatever privileges, exemptions and immunities, are or shall be granted 
to agents of the same rank belonging to the roost favored nation; and 
in like manner the Diplomatic Agents and Consuls of the United States 
in the Costarican territories, shall enjoy according to the strictest 
reciprocity whatever privileges, exemptions ard immunities are or may 
be granted in the Republic of Costarica to tha Diplomatic Agents and 
Consuls of the most favored nation. 


Consular convention, signed at San Jose January 12, 1948. (TIAS 
2045, 1 UST 247.) 


ARTICLE I 
(second paragraph) 


A consular officer of the sending state shall, after his official 
recognition and entrance upon his duties, enjoy in the territory of the 
receiving state, in addition to the rights, privileges, exemptions and 
immunities to which he is entitled by the terms of this convention, the 
rights, privileges, exemptions and immunities enjoyed by a consular 
officer of the same grade of the most-favored-nation. As an official 
agent, such officer shall be entitled to the high consideration of all 
officials, national or local, with whom he has official intercourse in the 
receiving state. 


ÅRTICLE IX 


1. (a) Whenever the local authorities of the receiving state shall 
learn that a national of the sending state died in a locality subject to 
the jurisdiction of the receiving state and that there is not in the 
receiving state any person appointed by the decedent as his executor 
or as the representative of his estate or entitled to claim the whole 
or any part of proceeds of the estate as his heir or next of kin 
or as a beneficiary under his will, such authorities shall advise the 
nearest consular officer of the sending stéte of the death of the 
decedent. 

(b) Whenever the local authorities of the receiving state shall 
learn that a decedent, irrespective of his nationality or the place of his 
residence, left in the receiving state property in which a person 
known to be a national of the sending state has an interest under the 
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terms of the decedent’s will or in accordance with the appropriate 
laws of descent and distribution, or in any other manner, the local 
authorities shall furnish the nearest consular officer of the sending 
state with such information as may be needed by him to protect the 
interests of such national. 

2. (a) In any case where a deceased person leaves property in the 
receiving state and a legal or equitable interest in such property is held 
or claimed by a national of the sending state, who is not resident in 
the territory of the receiving state and is not legally represented there 
by any person, the consular officer of the sending state In whose 
district the estate of the decedent is being administered or, if no ad- 
ministration has been instituted, the property is situated, shall have 
the right, except as such right may be limited by Section 3 of this 
article, to represent such national as regards his interest in the estate 
or property as if valid powers of attorney had been executed by him 
in favor of the consular officer. If subsequently such national be- 
comes legally represented in the territory of the receiving state and 
the consular officer is notified to that effect the position of the consular 
officer will be as if the powers of attorney had become revoked. 

(b) The provisions of subparagraph (a) of this article apply what- 
ever the nationality of the decedent and irrespective of the place of 
his death. | 

(2) In any case where subparagraph (a) of this erticle applies, 
the consular officer shail have the rignt to take steps for the protection 
and preservation of the interests cf the person whom he is entitled 
to represent under subparagraph (a). He shall also Lave the right, 
in any such case, to take possession of the estate or the property unless 
other persons, having superior interests, have taken the necessary 
steps to assume possession thereof. If under the law of the receiving 
state, a grant or order of a court is necessary for the purpose of 
permitting the consular officer to exercise the rights which he is en- 
titled to exercise pursuant to this subparagraph such rights shall be 
reecgnized by the courts and any grant or order which would have 
been made in favor of the person whose interests are represented by 
the consular officer, if he had been present and applied for it, shall 
be made in favor of the consular officer on his application. 

(d) The consular officer shall be permitted to undertake the full 
administration of the estate whenever and to the same extent as a 
person, whose interest he represents under subparagraph (a) of this 
artizle, would have had the right to administer the estate if he had 
been present. If by the law of the receiving state a grant by a court 
is necessary, the consular officer shall have the right to apply for and 
to receive a grant to the same extent as the person he represents would 
have had, if such person had been present and applied for it. The 
court may, however, postpone the making of a grant of administration 
to the consular officer (with or without the will annexed) for such 
time as it thinks necessary to enable the person represented by the 


am 
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consular officer to be informed and to decide whether he desires to be 
represented otherwise than by the consular oficer. 

3. A consular officer of the sending state may, on behalf of a na- 
tional of the sending state who is not a resident of the receiving state, 
receive for transmission to such a person, through channels prescribed 
by the sending state, any money or property to which such person is 
entitled as a consequence of the death of any person. Such money 
or property may include, but is not limited to, shares in an estate, 
payments made pursuant to Workmen’s Compensation laws, or any 
similar laws, and the proceeds of life insurance policies, The court, 
agency or person making the distribution shall not, however, be re- 
quired to make such distribution through 2 consular officer. If a 
court, agency or person does make distribution through a consular 
officer, it may require him to furnish reasonable evidence of the re- 
ceipt of the money or property by the person or persons entitled 
thereto. The authority vested in a consular officer by this section 
shall be in addition to and not in limitation of the authority vested 
in him by previous paragraphs of this article. 

4, Whenever a consular officer shall undertake the full administra- 
tion of an estate pursuant to subparagraph (d) of paragraph 2 of 
this article, he subjects himself in his capacity as administrator to 
the jurisdiction of the court making the appointment for all necessary 
purposes to the same extent as if he were a national of the receiving 
state. 

5. The provisions of this article shall be subject to any laws of, 
or regulations issued pursuant to law by, the receiving state providing 

` for, or relating to, war or a national emergency. 


Cura. Consular convention, signed at Habana April 22,1926. (TS 750, 
44 Stat. 2471.) 


ARTICLE III 


Consular officers to whom the exequatur or other documents referred 
to in the foregoing article have been issued shall enjoy all the rights, 
immunities, privileges and exemptions granted by this Convention and 
those enjoyed by officers of the same grade of the most favored 

Nation. 


ARTICLE XIN 


In case of the death of a national of either High Contracting Party 
in the territory of the other without having in the territory of his 
decease any known heirs or testamentary executors, the competent local 
authorities shall at once’ inform the nearest consular officer of the 
State of which the deceased was a national of the fact of his death, in 
order that information may be forwarded to the parties interested. 

In case of the death of a national of either of the High Contracting 
Parties without will or testament, in the territory of the other High 
Contracting Party, the consular officer of the State of which the de- 
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` ceased was a national and within whose district the deceased made his 
home at the time of his death, may take charge of the protection or 
conservation of the property left by the decedent, pending the appoint- 
ment of an administrator who may be the consular officer himself, in 
the discretion of the court competent to take cognizance of the case, 
provided the laws of the place where the estate is administered permit 
- such action by the consular officer and appointment by the court. 


[Third paragraph substantially the same as par. 3 of Article XIX of 
Treaty of 1928 with Austria, p. 726 above. | 


ARTICLE XIV 


A consular officer of either High Contracting Party may in behalf 
of the non-resident nationals of the country he represents, receipt 
for the shares coming to them in estates or in indemnities, accruing 
under the provisions of so-called workmen’s compensation laws or 
other like statutes provided he remit any funds so rezetved through 
the appropriate agencies of his Government to the proper distributees, 
and provided further that he furnish to the authority or agency 
making distribution through him reasonable evidence of such re- 
mission. 

Cyprus. Convention relating to the tenure and disposition of real and 
personal property between the United States and the United Kingdom, 
signed at Washington March 2, 1899, became applicable to Cyprus Febru- 
ary 9, 1901, when notification was given to that effect by the United 
Kingdom. (TS 146, 31 Stat. 1939.) Article III, see infra p. 754 for text. 

Consular convention with protocol of signature between the United 
States and the United Kingdom, signed at Washington June 6, 1951. 
_(TIAS 2494, 8 UST 8426.) Articles 18 and 19, see infra pp. 754-755 for 
text. 

Article 8 of treaty concerning establishment of the Republic of Cyprus, 
signed August 16, 1960, by the United Kingdom, Greece, Turkey, and 
Cyprus, provides that Cyprus assumes, from August 16, 1960, all inter- 
national obligations and responsibilities of the United Kingdom in so far 
as they may be held to have application to the Republic of Cyprus. 


DENMARK. Convention of friendship, commerce, and navigation, signed 
at Washington April 26, 1826. (TS 65, 8 Stat. 340, 18 Stat. 167.) 


ARTICLE 8 


[Substantially the same as Article 31 of Treaty of 1858 
with Bolivia, p. 727 above. ] 


Estonia. Treaty of friendship, commerce, and consular rights and 
protocol (paragraphs 4 and 5), signed at Washington December 23, 1925.1 
(TS 736, 44 Stat. 2379.) 

1 The United States has not recognized the incorporation of Estonia into the Union 


of Soviet Socialist Republics. The Department of State regards treaties between the 
United States and Estonia as continuing in force. 
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ARTICLE XVI 
(second paragraph) 


[Identical to Article XIII (second paragraph) of Treaty of 1928 
with Austria, p. 725 above. |] 


ARTICLE XXIII 


[Identical to Article XIX of Treaty of 1928 with Austria, 
pp. 725-726 above. ] 


ARTICLE XXIV 


A consular officer of either High Contracting Party may in behalf 
of his non-resident countrymen receipt for their distributive shares 
derived from estates in process of probate or accruing under the pro- 
visions of so-called Workmen’s Compensation Laws or other like 
statutes provided he remit any funds so received through the ap- 
propriate agencies of his Government to the proper distributees, and 
provided further that he furnish to the authority or agency making 
distribution through him reasonable evidences of such remission. 


ETHIOPIA. Treaty of amity and economic relations, signed at Addis 
Ababa September 7, 1951. (TIAS 2864, 4 UST 2184.) 


ARTICLE IIT 
(first paragraph) 


1. The consular representatives of each High Contracting Party 
who are assigned to the other High Contracting Party, and are duly 
provided with exequaturs, shall be permitted to reside in the territories 
of such other High Contracting Parity at the places where consular 
officers are permitted by the applicable laws to reside. They shall 
enjoy the privileges and immunities accorded to officers of their 
rank by general international usage, and, subject to reciprocity, shall 
be treated In a manner no less favorable than similar officers of any 
third country. They shall be permitted zo exercise all functions, 
subject to reciprocity, which are in accordance with general interna- 
tional usage. l 


Fynuanp. Treaty of friendship, commerce, and consular rights, signed 
at Washington February 18, 19384. (TS 868, 49 Stat. 2659.) 


Aan ape 


(second paragraph) 


. [Identical to Article XIII (second paragraph) of Treaty of 1928 
with Austria, p. 725 above. ] 
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ARTICLE XXVI 


[Paragraphs one and two identcal to Article XIX, pars. 1 and 2, of 
Treaty of 1928 with Austria, pp. 725-726 above. | 


In. case of the death of a nétional of either of the High Contracting 
Parties without will or testament and without any known heirs resi- 
dent in the country of his dezease, the consular officer of the country 
of which the deceased was a rational shall be appointed administrator 
of the estate of the deceasec, provided the regulations of his own 
Government permit such appcintment and provided suck appointment 
is not in conflict with local lew and the tribunal having jurisdiction 
has no special reasons for appointing someone else., 


[Fourth paragraph identical to article XIX, par. 3, of Treaty of 1928 
with Austria, p. 726 above. ] 


ARTIELE XXIX 


A consular officer of either High Contracting Party may in behalf 
of his non-resident countrym-n, anc without being required to pro- 
duce his authorization, collect and receipt for their distributive shares 
derived from estates in process of probate or accruing under the 
provisions of so-called Workmen’s Compensation Laws or other like 
statutes provided he remit any funds so received through the ap- 
propriate agencies of his Government to the proper distributees, and 
provided further that he furrish to the authority or agency making 
distribution through him reasonable evidence of such remission. 


France. Consular convention, s gned at Washington P SDpGANS 23, 1853. 
oe 92, 10 Stat. 992, 18 Stat. 249.) ; 


ARTOLE XIIL 


The respective consuls genral, consuls, vice-consuls, or consular 
agents, as well as their consu_ar pupils, chancellors, and secretaries, 
shall enjoy in the two countr-es all the other privileges, exemptions, 
and immunities which may at ¿ny future time be granted to the agents 
of the same rank of the most tavored nation. 


Gambia. Convention relating to the tenure and disposition of real and 
personal property between the Urited States and the United Kingdom, 
signed at Washington March 2, 1809, became applicable to Gambia Febru- 
ary 9, 1901, when notification was given to that effect by the United King- 
dom. (TS 146, 31 Stat. 1939.) Article ITI, see infra p. 754 for text. 

Consuler convention with protocal of signature between the United States 
and the United Kingdom, signed at Washington June 6, 1951. (TIAS 
2494, 3 UST 3426.) Articles 18 and 19, sze infra pp. 754-755 for text. 

The continued application of tke above conventions has not been de- 
termined. 
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GERMANY. Treaty of friendship, commerce, and consular rights, signed 
at Washington December 8, 1923. (TS 725, 44 Stat. 2132.) 


ARTICLE XVII 
(second paragraph) 


[Identical to Article XIII (second paragraph) of Treaty of 1928 
with Austria, p. 725 above.| 


ARTICLE XXIV 


[Identical to Article XIX of Treaty of 1928 with Austria, 
pp. 725-726 above. | 


ARTICLE XXV 
[Identical to Article XXIV of Treaty of 1925 wita Estonia, p. 733 above.) 


` GHANA. Convention relating to the tenure and disposition of real and 
personal property between the United States ard the United Kingdon, 
signed at Washington March 2, 1899, became applicable to the Gold Coast 
July 6, 1901, when notification was given to that effect by the United 
Kingdom. (TS 146, 31 Stat. 1939.) Article III, see infra p. 754 for text. 

Consular convention with protocol of signature between the United 
States and the United Kingdom, signed at Weshington June 6, 1951. 
(TIAS 2494, 3 UST 3426.) Articles 18 and 19, see infra pp. 754-755 for 
text. 

In a note dated December 21, 1957, Ghana notifed the United States 
of an exchange of notes between the United Kingdora and Ghana whereby 
there were transferred to Ghana, as of March 6, 1957, the rights and obli- 
gations of treaties and agreements entered into between the United King- 
dom and any other Government which applied to the Gold Coast in so far 
as the nature of those rights and obligations admits of such transfer. 


GREECE. Consular convention, signed at Athens November 19 and De- 
cember 2, 1902. (TS 424, 33 Stat. 2122.) 


ABTICLE IT 
[Identical to Article II of Treaty of 1880 with Belgium, p. 726 above.] 


ARTICLE XI 


[Paragraph one identical to Article XV, par. 1, of Treaty of 1880 
with Belgium, p. 726 above.] 


In all that relates to the administration and settlement of estates, 
the consular officers of the high contracting patries shall have the 
same rights and privileges as those accorded in the United States of 
America and Greece, respectively, to the consular officers of the most 
favored nation. 
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GUATEMALA. Convention rəlating to the tenure and disposition of real 
and personal property, signed at Guatemala August 27, 1991. (TS 412, 
32 Stat. 1944.) 


ARTICLE JII 


[First paragraph substantiel-y the same as Article XIX, par. 1, 
of Treaty of 1928 with Austria, p. 725 above.] 


The said consular officer shall have the right to appear personally 
or by delegate in all proceedings on behalf of the absent heirs or 
creditors, until they are otherwise represented. 


Honpuras. Treaty of friendsaip, commerce, and consular rights, signed 
at Tegucigalpa December 7, 1927. (TS 764, 45 Stat. 2618.) 
ARTICLE XVI 
(second paragraph) 


[Identical to Article XIII (second paragraph) of Treaty of 1928 
with Ausa, p. T25 above.] 


ARTELE XXIH 


[Identical to Article XIX of Treaty of 1928 with Austria, 
pp. 725-726 above.] 


ABIDLE XXIV 
[Identical to Article XXIV of Treaty of 1925 with Estonia, p. 733 above. ] 


Inpa. Convention relating t> the tenure and disposition of real and 
personal property between the United States and United Kingdom, signed 
at Washington March 2, 1899, as supplemented by conventicn of January 
13, 1902, became applicable to Incia, including the native states, June 30, 
1902, at time notification to that effect was given by the United Kingdom. 
(TS 146, 31 Stat. 1989; TS 402, 32 Stat. 1914.) Article III, see infra 
p. 754 for text. 

The Schedule to the Indian Independence Order, 1947, provides that 
rights and obligations under all mternational agreements to which India 
is a party immediately before the e¢ppointed day (August 15, 1947) devolve 
upon India and Pakistan anc wil, if necessary, be apportioned between 
them, except that rights and ohkligations having an exclusive application 
to an area comprised in the Dcmmion of India devolve upon it. 


INDONESIA. Convention respecting consular officers of the United States 
in the colonies of the Netherlands, signed at The Hague January 22, 1855. 
(TS 253, 10 Stat. 1150.) See Article XI, infra p. 745 for text. 

It is understood that the convention of 1855 between the United States 
and the Netherlands remains in 3fect between the Unitd States and Indo- 
nesia, in accordance with the provisions of the agreement between the 
Netherlands and Indonesia on transitional measures (Article 5), attached | 
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to the Covering Resolution of the Round Table Conference signed at The 
Hague November 2, 1949. 


Tran. Treaty of amity, economic relations, and consular rights, signed 
at Tehran August 15, 1955. (TIAS 3853, 8 UST 899.) 


ARTICLE XIIL 
(first paragraph) 


Consular representatives of each High Contracting Party shall be 
permitted to reside in the territory of the other High Contracting 
Party at the places where consular officers of any third country are 
permitted to reside and at other places by consent of the other High 
Contracting Party. Consular officers and employees shall enjoy the 
privileges and immunities accorded to officers and employees of their 
rank or status by general international usage and shall be permitted 
to exercise all functions which are in accordance with such usage; in 
any event they shall be treated, subject to reeiprocity, in a manner no 
less favorable than similar officers and employees of any third country. 


IRELAND. Convention relating to the tenure ard disposition of real and 
personal property between the United States anc the United Kingdom of 
Great Britain and Ireland, signed at Weshington March 2, 1899. (TS 
146, 31 Stat. 1939.) Article ITI, see infra p. 754 for text. 

For references to continued application, see Article 29 of Consular Con- 
vention signed May 1, 1950 and especially Article 3 of Protocol thereto 
signed March 3, 1952, infra. See also Article XXIV of Treaty of Friend- 
ship, Commerce and Navigation of June 21, 190. (TIAS 2155, 1 UST 
785.) 

Consular convention, signed at Dublin May 1, 1950, and supplementary 
protocol, signed at Dublin March 3, 1952. (TIAS 2984, 5 UST 949.) 


ARTICLE 5 
(third paragraph) 


A consulate or a consular officer shall enjoy in the receiving state, 
in addition to the rights conferred by the terms of this Convention, 
and subject to reciprocity, treatment not lass favourable than that 
accorded to a consulate or a consular officer of any third state, both 
as regards the privileges granted and the functions which may be 
performed. 


ARTICLE 19 


A consular officer may receive, for transmission to a national of 
the sending state who is not resident in the territory, from a court, 
agency, or person, money or property to waich such national is en- 
titled as a consequence of the death of any person. Such money or 
property may include, but is not limited to, shares in an estate, pay- 
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ments made pursuant to workmen’s compensation laws or any similar 
laws and the proceeds of live insurance policies. The court, agency 
or person making the distribution is not obliged to transmit such 
money or property througk the consular officer, and the consular 
officer is not obliged to reczive such money or property for trans- 
mission. If he does receive such money or property, he shall comply 
with any conditions laid down by such court, agency or person with 
regard to furnishing reascneble evidence of the receipt of the money 
or property by the national zo whom it is to be transmitted and with 
regard to returning the money or property in the event that he is 
unable to furnish such evidence. : 


ARTICLE 20 


Money or other property may be paid, delivered or transferred to a 
consular officer pursuant to zhe provisions of Articles 18 and 19 only 
to the extent that, and subject to the conditions under which, payment, 
delivery or transfer to the person whom the consular officer represents 
or on whose behalf he receives the money or property would be per- 
mitted under the laws and regulations of the receiving state. The 
consular officer shall acquire no greater rights in respect of any such 
money or other property than the person wkom he represents or on 
whose behalf he receives the money or property would have acquired 
if the money or property hed been paid, delivered or transferred to 
such person directly. 


Trauy. Consular convention, signed at Washington May 8, 1878. (TS 
178, 20 Stat. 725.) 
ARTICLE XVII 


The respective Consuls General, Vice Consuls and Consular Agents, 
as likewise the Consular Chancellors, Secretaries, clerks or attaches, 
shall enjoy in both countries, all the rights, prerogatives, immunities 
and privileges which are or may hereafter be granted to the officers 
of the same grade, of the most favored nation. 


JAMAICA. Convention relating to the tenure and disposition of real and 
personal property between the United States and the United Kingdom, 
signed at Washington March 2, 1899, became applicable to Jamaica 
February 9, 1901, when notification was given to that effect by the United 
Kingdom. (TS 146, 31 Stat. 1933.) Article II, see infra p. 754 for text. 

Consular convention with prctocol of signature between the United 
States and the United Kingdom, signed at Washington June 6, 1951. 
(TIAS 2494, 3 UST 3426.) Articles 18 and 19, see infra pp. 754-755 for 
text. 

The United Kingdom and the Government of Jamaica exchanged notes 
August 7, 1962, agreeing that all responsibilities, rights and benefits of 
the Government of the United Kingdom which arise from any valid inter- 
national instrument shall henceforth be assumed by the Government of 
Jamaica in so far as such instrument may be held to have application to 
Jamaica. 
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JAPAN, Consular convention and- protocol, signed at Tokyo March 
22, 1968. (TIAS 5602, 15 UST 768.) 


` ARTICLE 18 


(1) In the case of the death of a national of the sending state in 
the territory of the receiving state, without having in the territory 
of his decease any known heir or testamentary executor, the appro- 
priate local authorities of the receiving stete shall as promptly äs 
possible inform a consular officer of the sending state. ) 

(2) A consular officer of the sending state may, within the discretion 
of the appropriate judicial authorities and if permissible under the 
then existing applicable local laws in the receiving state: 


(a) take provisional custody of the personal property left by 
a deceased national of the sending state, provided that the de- 
cedent shall have left in the receiving state no heir or testamen- 
tary executor appointed by the decedent to take care of his 
personal estate; provided that such provisional custody shall be 
relinquished to a duly appointed administrator; 

(b) administer the estate of a deceased naticnal of the sending 
state who is not a resident of the receiving state at the time of 
his death, who leaves no testamentary executcr, and who leaves 
in the receiving state no heir, provided that if authorized to ad- 
minister the estate, the consular officer shall relinquish such 
administration upon the appointment of another administrator; 

(e) represent the interests of a national of the sending state in 
an estate in the receiving state, provided that such national is 
not a resident of the receiving state, unless or until such national 
is otherwise represented; provided, however, nothing herein shall 
authorize a consular officer to act as an attorney at law. 


(3) Unless prohibited by the laws of the receiving state, a consular 
officer may, within the discretion of the court, agency, or person 
making distribution, receive for transmission to a national of the 
sending state who is not a resident of the receiving state any money 
or property to which such national is entitled as a consequence of 
the death of another person, including shares in én estate, payments 
made pursuant to workmen’s compensation laws, pension and social 
benefits systems in general, and proceeds of insurance policies. The 
court, agency, or person making distribution may require that a con- 
sular officer comply with conditions laid down with regard to— 

(a) presenting a power of attorney or other authorization from 
such nonresident national, 

(b) furnishing reasonable evidence of the receipt of such money 
or property by such national, and 

(e) returning the money or property in the event he is unable 
to furnish such evidence. 
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(4) Whenever a consular officer shall perform the functions referred 
to in paragraphs (2) and (8) of this Article, he shall be subject, with 
respect to the exercise of such functions, to the laws of the receiving 
state and to the jurisdiction of the judicial and administrative author- 
ities of the receiving state in the same manner and to tae same extent 
as a national of the receiving state. 


Kenya. Convention relating to the tenure and disposition of real and 
personal property between the United States and the United Kingdom, 
signed at Washington March 2, 1899 as supplemented by convention of 
May 27, 1986, became applicable to Kenya May 29, 1947, when notification 
was given to that effect by the United Kingdom. (TS 146, 31 Stat. 1939; 
TS 964, 55 Stat. 1101.) Article III, see infra p. 754 for text. 

Consular convention with protocol of signature between the United 
States and the United Kingdom, signed at Washington June 6, 1951. 
(TIAS 2494, 3 UST 8426.) Articles 18 and 19, see infra pp. 754-755 for 
text. 

The Government of Kenya made a declaration to the United Nations 
that it is willing to be a successor to bilateral treaties validly extended to its 
territory for a period of two years from independence (Że. until December 
12, 1965) on a basis of reciprocity, and that they may be abrogated or 
modified by mutual consent before December 12, 1965. 


Korres. Consular convention, signed at Seoul January 8, 1963. (TIAS 
5469, 14 UST 1687.) ; l 


ARTICLE 6 
[Identical to Article 18 of Convention cf 1963 with Japan, p. 739 above.] 


Larvia. Treaty of friendship, commerce and consular rights, signed at 
Riga April 20, 1928. (TS 765, 45 Stat. 2641.) 


ARTICLE AVII 
(second paragraph) 


[Identical to Article XIIL (second paragraph) of Treaty of 1928 
with Austria, p. 725 above.| 


ARTICLE XXIV 


[Identical to Article XIX of Treaty of 1928 with Austria, 
pp. 725-726 above. | 


ARTICLE X XV 
(Identical to Article XXIV of Treaty of 1925 with Estonia, p. 733 above.] 


Lespanon. Consular convention between the United States and France, 
signed at Washington February 23, 1853. In a note dated April 4, 1924 
1 The United States has not recognized the incorporation of Latvia into the Union 


of Soviet Socialist Republics. The Department of State regards treaties between the 
United States and Latvia as continuing in force. 
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(1924 Foreign Relations I, 788-739) the French Government gave as- 
surance that ‘‘as far as the privileges and immunities attached to their 
duties are concerned the consuls and vice-consuls of the United States will 
benefit by all the existing provisions of the Franco-American Convention 
of 1853, it being understood that the said consuls and vice-consuls shall 
be citizens of the United States.”? (TS 92, 10 Stat. 992, 18 Stat. 249.) 
Article XII, see supra p. 784 for text. 

In an exchange of notes September 7 and 8, 1944, between the United 
States and Lebanon, at the time Lebanon became independent, it was 
agreed that the ‘‘existing rights of the United States and its nationals 
... are fully recognized and will be effectively continued and protected.’’ 
(58 Stat. 1493.) 


' LIBERIA. Consular convention, signed at Monrovia October 7, 1938. 
(TS 957, 54 Stat. 1751.) 


ARTICLE I 
(second paragraph) 


[Identical to Article XIII (second paragrarh) of Treaty of 1928 
with Austria, p. 725 above. | 


ARTICLE VIU 


[Paragraph one identical to par. 1 of Article XIX of Treaty of 1928 
with Austria, p. 725 above.] 


In case of the death of a national of either of the High Contracting 
Parties without will or testament whereby he has appointed testa- 
mentary executors, in the territory of the other High Contracting 
Party, the consular offcer of the State of which the deceased was a 
national and within whose district the deceased made his home at the 
time of death, shall, so far as the laws of the country permit and 
pending the appointment of an administrator and until letters of 
administration have been granted, be deemed qualified to take charge 
of the property left by the decedent for the preservation and protec- 
tion of the same. Such consular officer shall have the right to be 
appointed as administrator within the discretion of a tribunal or other 
agency controlling the administration of estates provided the laws of 
the place where the estate is administered so permit. 


[Paragraph three identical to par. 3 of Article XIX of Treaty of 1928 
with Austria, p. 726 above. ] 


ARTICLE IX 


A consular officer of either High Contracting Party shall within 
his district have the right to appear personally or by delegate in all 
matters concerning the administration and distribution of the estate 
of a deceased person under the jurisdiction of the local authorities for 
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all such heirs or legatees in said estate, either minors or adults, as 
may be non-residents and nationals of the country represented by the 
said consular officer, with the same effect as if he held their power of 
attorney to represent them. unless such heirs or legatees themselves 
have appeared, either in person cr by duly authorized representative. 

A consular officer of either High Contracting Party may on behalf 
of his non-resident countrymen collect and receipt for their dis- 
tributive shares derived from estates in process of probate or ac- 
eruing under the provisions of so-called Workmen’s Compensation 
Laws or other like statutes, for transmission through channels pre- 
scribed by his Government to the proper distributees. 


Marawi. Convention relating to the tenure and disposition of real and 
personal property between the United States and the United Kingdom, 
signed at Washington March 2, 1399, became applicable to the Nyasaland 
Protectorate (now Malawi) May 29, 1947, when notification was given to 
that effect by the United Kingdom. (TS 146, 31 Stat. 1939.) Article 
IIL see infra p. T54 for text. 

Consular convention with protocol of signature between the United States 
and the United Kingdom, signed at Washington June 6, 1951. (TIAS 
2464, 3 UST 3426.) Articles 18 end 19, see infra pp. 754-755 for text. 

The Government of Malawi mede a declaration to the United Nations 
that it is willing to continue to apply within its territory on a basis of 
reciprocity the terms of bilateral treaties validly extended to its territory 
for a period of eighteen months from date of independence (i.e. until 
January 6, 1966.) | 


Manaysta. Convention relating to the tenure and disposition of real 
and personal property between the United States and the United Kingdom, 
signed at Washington March 2, 1899, became applicable to the Straits 
Settlements on February 9, 190°, when notification was given to that 
effect by the United Kingdem, and remained in force upon the inde- 
perdence of the Federation of Malaya? only for that territory which 
was formerly the Straits Settlements of Penang and Malacca. It also 
became applicable to North Borneo (now Sabah) April 30, 1901, when 
notification was given to that effect by the United Kingdom. (TS 146, 
31 Stat. 1939.) Article ITI, see ¿afra p. 754 for text. 

Consular convention with protocol of signature between the United 
States and the United Kingdom. signed at Washington June 6, 1951. 
It applies to all territories subject to sovereignty or authority of the 
United States, excepting the Panema Canal Zone, and to all colonies and 
protectorates, to all territories under protection of, or trusteeship ad- 
ministered by, the United Kingdom. (TIAS 2494, 3 UST 3426.) Articles 
18 and 19, see infra pp. 754-755 for text. 

In an exchange of notes between the United States and the Federation 


1n September 16, 1963, the Federasion of Malaya, having federated with former 
British Colonies of North Borneo (now Sabah) and Sarawak, changed its name to 
Malaysia. 


a ee 
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of Malaya? dated January 7 and February 2, 1960, it was agreed that the 
convention of 1951 is in force between the two countries. 


Maura. Convention relating to the tenure and disposition of real and 
personal property between the United States and the United Kingdom, 
signed at Washington March 2, 1899, became applicable to Malta May 
29, 1947, when notification was given to that effect by the United Kingdom. 
(TS 146, 31 Stat. 1939.) Article III, see infre p. 754 for text. 

Consular convention with protocol of signature between the United 
States and the United Kingdom, signed at Washington June 6, 1951. 
(TIAS 2494, 3 UST 3426.) Articles 18 and 19, see infra pp. 754-755 for 
text. 

By exchange of letters between the Governments of Malta and the 
United Kingdom, it was agreed that Malta would assume all obligations 
and responsibilities of the United Kingdom which arise from any valid 
international instrument from September 21, 1964 insofar as they may be 
held to have application to Malta. 


Mexico. Consular convention, signed at Mexico City August 12, 1942, 
and exchange of notes, signed at Mexico City December 11 and 12, 1942. 
- (TS 985, 57’ Stat. 800.) 


ARTICLE I 
(second paragraph) 


Consular officers of each High Contracting Party shall, after enter- 
ing upon their duties, enjoy reciprocally in the territories of the other 
High Contracting Party all the rights, privileges, exemptions and 
Immunities which are enjoyed by consular officers of the same grade 
of the most favored nation, there being understood by consular officers 
Consuls General as well as Consuls and Vice Consuls who are not 
honorary. As official agents, such officers shall be entitled to the high 
consideration of all officials, national or local, with whom they have 
official intercourse in the State which receives them. 


[Third paragraph substantially the same as Article XIX of Treaty of 1928 
with Austria, pp. 725-726 above. | 


ARTICLE IX 


1. A consular officer of either High Contrasting Party shall within 
his district have the right to appear perscnally or by authorized 
representative in all matters concerning the administration and distri- 
bution of the estate of a deceased person under the jurisdiction of the 
local authorities, for all such heirs or legatees in the estate, either 
minors or adults, as may be non-residents of the country and nationals 
of the State by which the consular officer was appointed, unless such 

2 On September 16, 1963, the Federation of Malaya, having federated with the State 


of Singapore, and the former British Colonies of North Boreno (now Sabah) and 
Sarawak, changed its name to Malaysia. 
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heirs or legatees have appegred, either in person or by authorized 
representatives. 

2. A consular officer of eitaer High Contracting Party may on be- 
half of his non-resident counzrymen collect and receipt for their dis- 
tributive shares derived from estates in process of probaze or accruing 
under the provisions of so-célled Workmen’s Compensétion Laws or 
other like statutes, for transmission through channels prescribed by 
his Government to the proper distributees, provided that the court 
or other agency making distribution through him may require him 
to furnish reasonable evidence of tne remission of the funds to the 
distributees. 

Morocco. Treaty of peace and friendship, signed at Meccanez Sep- 
tember 16, 1836 and at Tangier October 1, 1886.1 (TS 244-2. 8 Stat. 484.) 


AETICLE 22 


If an American citizen shall die in our country, and no will shall 
appear, the Consul shall take possession of his effects; and if there shall 
be no Consul, the effects shall be deposited in the hands of some person 

-~ worthy of trust, until the pasty shall appear who has a right to de- 
mand them; but if the heir to the person deceased be present, the 
property shall be delivered to him without interruption; and if a will 
shall appear the property shal descend agreeably to that will, as soon 
as the Consul shall declare tha validity thereof, 


APTICLE 28 


The Consul of the United States of America, shall reside in any 
seaport of our dominions that they shall think proper; nd they shall 
be respected, and enjov all tne privileges which the Consuls of any 
other Nation enjoy: and if any of the citizens of the United States 
shall contract any debts or engagements, the Consul skall not be in 
any manner accountable for them, unless he shall have given a promise 
in writing for the payment or fulfilling thereof; without which promise 
in writing, no application to him for any redress shall be made. 


Muscar. Treaty of amity, economic relations and consular rights and 
protocol. Signed at Salalah Decsmber 20, 1958. (TIAS 4530, 11 UST 
1835.) 


P20TOCOL 
2. In the event of the death of a citizen of the sending state, a 


consular officer may, within tie discretion of the appropriate judicial 
authorities and if permissible under local laws: 


1 By note of October 6, 1956 the United States informed Morocco thas it relinquished 
the consular jurisdictions accorded under the 1836 treaty. 
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a) Take provisional custody of personal property left by the de- 
ceased ; 

b) Represent‘ the interests of absent heirs in estates of deceased 
persons ; 

c) Receive for transmission to his non-resident countrymen money 
or movable property of all kinds due them from estates. 


NETHERLANDS. Convention respecting consular officers of the United ` 
States in the colonies of the Netherlands, signed at The Hague January 
22, 1855. (TS 253, 10 Stat. 1150.) 


ARTICLE XI 


In ease of the death of a citizen of the United States, without having 
any known heirs or testamentary executors, the Dutch authorities, who, 
according to the laws of the colonies, are charged with the ad- 
ministration of the estate, will inform the Consuls, or Consular 
Agents, of the circumstance, in order that the necessary information 
may be forwarded to parties interested. 


New ZEALAND. Convention between the United States and United King- 
dom relating to the tenure and disposition of real and personal property, 
signed at Washington March 2, 1899, became applicable to New Zealand 
June 10, 1901, when notification was given to that effect by the United 
Kingdom. (TS 146, 31 Stat. 1939.) Article IIT, see infra p. 754 for text. 


NIGERIA. Convention between the United States and United Kingdom 
relating to the tenure and disposition of real and personal property, signed 
at Washington March 2, 1899, became applicable to Northern Nigeria 
July 22, 1901, and to Southern Nigeria July 27, 1901, when notifications 
were given to that effect by the United Kingdom. (TS 146, 31 Stat. 1989.) 
Article ITI, see infra p. 754 for text. 

Consular convention with protocol of signature between the United 
States and United Kingdom, signed at Washington June 6, 1951. (TIAS 
2494, 3 UST 3426.) Articles 18 and 19, see infra pp. 7154-755 for text. 

The United Kingdom and the Government of Nigeria exchanged notes 
October 1, 1960 wherein Nigeria agreed to assume all obligations and re- 
sponsibilities of the United Kingdom which arise from any valid interna- 
tional instrument insofar as such instrument may be held to have applica- 
tion to Nigeria. 


Norway. Treaty of friendship, commerce, and consular rights, signed at 
Washington June 5, 1928. (TS 852, 47 Stat. 2185.) 
ARTICLE XVI 
(second paragraph) 


[Identical to Article XIII (second paragraph) of Treaty of 1928 
with Ausiria, p. 725 above. | 
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ARTICLE XXIII 


[Paragraph one identical to par. 1 of Article XIX of Treaty of 1928 
with Austria, p. 725 above. | 


Likewise in case of the death of a resident of either of the High 
Contracting Parties in the tezritory of the other Party from whose 
remaining papers which may come into the possession of the local 
authorities, it appears that the decedent was a native of the other High 
Contracting Party the proper local authorities shall at once inform 
the nearest consular officer of that Party of the death. 


[Paragraph three identical to par. 2 of Article VIII of Convention of 1938 
with Liberis, p. 741 above. ] 


[Paragraph four identical to par. 3 of Article XIX of Treaty of 1928 
with Austria, p. 726 above.] 


/ 


ArtTIOun XXIV 


[Substantially the same as Article IX of Convention of 1938 
with Liberiz, p. 741 above. |] 


Pakistan. Convention relating to the tenure and disposition of real 
and personal property between the United States and United Kingdom, 
signed at Washington March 2, 1899, as supplemented by convention of 
Janaary 18, 1902, became applicable to India, including the native states, 
June 30, 1902, at time notification to that effect was given by the United 
Kinzdom. (TS 146, 31 Stat. 1939; TS 402, 32 Stat. 1914.) Article ITT, 
see infra p. 754 for text. 

The Schedule to the Indian Independence Order, 1947, provides that 
rights and obligations under all irternational agreements to which India 
is a party immediately before the appointed day (August 15, 1947) de- 
volve upon India and Pakistan end will, if necessary, be apportioned 
between them, except that rights and obligations having an exclusive 
app-ication to an area comprised in the Dcminion of India devolve upon it. 


Paraguay. Treaty of friendship, commerce, and navigation, signed at 
Asuncion February 4, 1859. (TS 272, 12 Stat. 1091.) 


ARTCICLE X 


In whatever relates to the police of the ports, the lading or un- 
lading of ships, the warehousing and safety of merchandize, goods 
and effects, the succession to personal estates by will or otherwise, and 
the disposal of personal property of every sort and denomination, by 
sale, donation exchange or testament, or in any other manner what- 
soever, as also with regard to the administration of justice, the 
citizens of each contracting pasty shall enjoy in the territories of the 
other, the same privileges, liberties and rights as native citizens, and 
shall not be charged, in any of these respects, with any other or 
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higher imposts or duties than those, which are or may be paid by 
native citizens, subject always to the local laws and regulations of 
such territories. . 

In the event of any citizen of either of the two contracting parties 
dying without will or testament in the territory of the other contract- 
ing party, the Consul General, Consul or Vice Consul of the nation 
to which the deceased may belong, or, in his absence, the Representative 
of such Consul General, Consul or Vice Censul, shall, so far as the 
laws of each country will permit, take charge of the property which 
the deceased may have left, for the benefit of his lawful heirs and 
creditors, until an executor or administrator be named by the said 
Consul General, Consul or Vice Consul, or his Representative. 


ARTICLE XII 
(second paragraph) 


The Diplomatic Agents and Consuls of the United States of 
America in the territories of the Republic of Paraguay, shall enjoy 
whatever privileges, exemptions and immunities, are or may be there 
granted to the Diplomatic Agents and Consuls of any other nation 
whatever; and in like manner, the Diplomatic Agents and Consuls 
of the Republic of Paraguay in the United States of America shall 
enjoy whatever privileges exemptions and immunities are, or may be, 
there granted to Agents of any other Nation whataver. 


PHILIPPINES. Treaty of general relations, signed at Manila, July 4, 
1946. (TIAS 1568, 61 Stat. 1174.) 


ARTICLE II 


... The consular representatives of each country, duly provided 
with exequator, will be permitted to reside in the territories of the 
other in the places wherein consular representatives are by local 
laws permitted to reside; they shall enjoy the honorary privileges 
and the immunities accorded to such officers by general international 
usage; and they shall not be treated in a manner less favorable than 
similar officers of any other foreign country. 


Consular convention, signed at Manila March 14, 1947. (TIAS 1741, 
62 Stat. 1593.) 


ARTICLE I 
(second paragraph) 


Consular officers of each High Contracting Party shall, after enter- 
ing upon their duties, enjoy reciprocally in the territories of the other 
High Contracting Party rights, privileges, exemptions and. immunities 
no less favorable in any respect than the rights, privileges, exemptions 
and immunities which are enjoyed by consular officers of the same 


kas 
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grade of any third country and in conformity with modern inter- 
national usage. As official agents, such officers shall be entitled to.- 
the high consideration of all officials, national, state, provincial or 
municipal, with whom they have official intercourse in the territories 
of the High Contracting Party which receives them. It is understood 
that the term ‘‘consular officers’’, as used in the present Convention, 
includes consuls general, consuls and vice consuls who are not 
honorary. l 


ÅRTIOLE IX 


[Paragraph one identical to par. 1 of Article XIX of Treaty of 1928 
with Austria, p. 725 above. | 


2. In case of the death of a national of either High Contracting 
Party in the territories of the other High Contracting Party, without 
will or testament whereby he has appointed a testamentary executor, 
the consular officer of the High Cortracting Party of which the de- 
ceased was a national and within whose district the deceased made 
his home at the time of death, shall, so far as the laws of the country 
permit and pending the appointment of an administrator and until 
letters of administration have been granted, be deemed qualified to 
take charge of the property left by the decedent for the preservation 
and protection of such property. Such consular officer shall have the 
right to be appointed as administrator within the discretion of a court 
or other agency controlling the administration of estates, provided the 
laws governing administration of the estate so permit. 


[Paragraph three identical to par. 3 of Article XIX of Treaty of 1928 
with Austria, p. 726 above. | 


ARTICLE X 


[Paragraph one substantially the same as par. 1 of Article IX of 
Convention with Mexico, p. 743 above. ] 


2. A consular officer of either High Contracting Party shall have 
the right, on behalf of the non-resident nationals of the High Con- 
tracting Party by which he was appointed, to collect and receipt for 
their distributive shares derived from estates in process of probate 
or aceruing under the provisions of workmen’s compensation laws or 
other like statutes, for transmission through channels prescribed by 
his Government to the proper distributees, provided that the court 
or other agency making Cistribution through him may require him to 
furnish reasonable evidence of the remission of the funds to the 
distributees, it being understood that his responsibility with respect 
to remission of such funds shall cease when such evidence has been 
furnished by him to and accepted by such court or other agency. 


Rumania, Consular convention, signed at Bucharest June 5 and 17, 
1881. (TS 297, 23 Stat. 711.) 
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ÅRTICLE II 
[Identical to Article II of Convention of 1880 with Belgium, p. 726 above.] 


ARTICLE XV 


[Identical to Article XV of Convention of 1880 
with Belgium, p. 726 above. | 


SIERRA LEONE. Convention relating to the tenure and disposition of real 
and personal property between the United States and the United Kingdom, 
signed at Washington March 2, 1899, became applicable to Sierre Leone 
February 9, 1901, when notification was given to that effect by the United 
Kingdom. (TS 146, 31 Stat. 1939.) Article ITI, see infra p. 754 for text. 

Consular convention with protocol of signature between the United 
States and United Kingdom, signed at Washington June 6, 1951. (TIAS 
2494, 3 UST 3426.) Articles 18 and 19, see infra pp. 754-755 for text. 

By an exchange of letters May 5, 1961, between the United Kingdom 
and Sierra Leone, Sierra Leone agreed to assume from April 27, 1961, all 
obligations and responsibilities of the United Kingdom which arise from 
any valid international instrument insofar as such instrument may be held 
to have application to Sierra Leone. 


South Arrica. Convention relating to the tenure and disposition of 
real and personal property between the United States and the United 
Kingdom, signed at Washington Mareh 2, 1899. (TS 146, 31 Stat. 
1939.) Article IIT, see infra p. 754 for text. 

The convention of 1899 became applicable tc the Cape of Good Hope 
on February 9, 1901, at the time notification to that effect was given by 
the United Kingdom. As supplemented by the convention of January 
13, 1902 (TS 402, 32 Stat. 1914, I Malloy 776), it became applicable to the 
Orange River Colony and Transvaal July 24, 1902, when notification to 
that effect was given by the United Kingdom. The convention of 1899 
has not been applied to Natal and Southwest Africa, the remaining prov- 
inces of South Africa. 


Spain. Treaty of friendship and general relations, signed at Madrid 
July 3, 1902. (TS 422, 38 Stat. 2105.) 


ARTICLE XX VII 


The Consuls-General, Consuls, Vice-Consuls or Consular Agents 
of the respective High Contracting Parties shall have, under the laws 
of their country and the instructions and regulations of their own 
Government so far as compatible with local laws, the right of repre- 
senting the absent, unknown or minor heirs, next of kin or legal 
representatives of the citizens or subjects of their country, who 
shall die within their consular jurisdictions; as well as those of their 
countrymen dying at sea whose property is brought within their 
consular district; and of appearing either personally or by delegate 
in their behalf in all proceedings relating to the settlement of their 
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estate until such heirs or legal representatives shall themselves appear. 

Until such appearance ihe said consular officers shall be permitted, 
so far as compatible witk local laws, to perform all the duties pre- 
scribed by the laws of their ecuntry and the instructions and regula- 
tions of their own Government for the safe-guarding of the property 
and the settlement of the estate of their deceased countrymen. 

In every case the effezts and property of such deceased citizens or 
subjects shall be retained within the consular district for twelve 
calendar months by said Consuls-General, Consuls, Vice-Consuls or 
Consular Agents or by the legal representatives or heirs of the de- 
ceased during which time the creditors, if any, of the deceased shall 
have the right to present thei? claims and demands against the said 
effects and property, and all questions arising out of such claims or 
demands shall be decided by the local judicial’ authorities in accord- 
ance with the laws of the country to which said officers are com- 
missioned. 


ABTICLE XXVIIT 


The Consuls-General, Consuls, Vics-Consuls and Consular Agents, 
as likewise the Consular Chancellors, Secretaries or Clerks of the High 
Contracting Parties shall reciprocally enjoy in both countries all the 
rights, immunities and privileges which are or may hereafter be 
granted to the officers of the same grade of the most favored Nation. 


SwEDEN. Consular convention, signed at Washington June 1, 1910 
(except Articles XI and XII, which were abrogated). (TS 557, 37 Stat. 
1479.) 


ARTICLE IT 


The econsuls-general, consuls, vice-consuls-general, vice-consuls, 
deputy consuls-general, deputy consuls, and consular agents of each of 
the two High Contracting Perties shall enjoy reciprocally, in the 
States of the other, all the privileges, exemptions, and immunities that 
are enjoyed by officers of the same rank and quality of the most favored 
nation. The said officers, befor2 being admitted to the exercise of their 
functions and the enjoyment of the immunities thereto pertaining, 
shall present their commissions in the forms established in their re- 
spective countries. The Government of each of the two High Con- 
tracting Parties shall furnish the necessary exequatur free of charge, 
and, on the exhibition of this instrument, the said officers shall be 
permitted to enjoy the rights, privileges, and immunities granted by 
this Convention. 


Armoe XIV 


[Paragraph one substantially the same as par. 1 of Article XIX of Treaty 
of 1928 with Austria, p. 725 above.] 


In the event of any citizens of either of the two Contracting Parties 
dying without will or testament, in the territory of the other Contract- 
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ing Party, the consul-general, consul, vice-consul-general or vice-consul of 
the nation to which the deceased may belong, or, in his absence, the 
representative of such consul-general, consul, vice-consul-general, or 
viee-consul, shall, so far as the laws of each country will permit and 
pending the appointment of an administrator and until letters of ad- 
ministration have been granted, take charge of the property left by the 
deceased for the benefit of his lawful heirs and creditors, and, more- 
over, have the right to be appointed as administrator of such estate. 
= It is understood that when, under the provisions of this article, any 
consul-general, consul, vice-consul-general, or vice-consul, or the repre- 


sentative of each or either, is acting as executor or administrator of | 


the estate of one of his deceased nationals, said officer or his repre- 
sentative shall, in all matters connected with, relating to, or growing 
out of the settlement of such estates, be in such capacities as fully 
subject to the jurisdiction of the courts of the country wherein the 
estate is situated as if said officer or representative were a citizen of 
that country and possessed of no representative capacity whatsoever. 

The citizens of each of the Contracting Parties shall have power 
to dispose of their personal goods within the jurisdiction of the other, 
by sale, donation, testament or otherwise and their representatives, 
being citizens of the other Party, shall succeed to their personal goods, 
whether by testament or ab intestato, and they may in accordance with 
and acting under the provisions of the laws of the jurisdiction in 
which the property is found take possession thereof, either by them- 
selves or others acting for them, and dispose of the same at their will, 
paying such dues only as the inhabitants of she country wherein such 
goods are shall be subject to pay in like cases. . 

As for the case of real estate, the citizens and subjects of the two 
Contracting Parties shall be treated on tae footing of the most- 
favored nation. 


SWITZERLAND. Convention of friendship, commerce and extradition, 
signed at Berne November 25, 1850. (TS 353, 11 Stat. 587, 18 Stat. 748.) 


ARTICLE VII 
(first paragraph) 


The contracting parties give to each other the privilege of having, 
each, in the large cities and important commercial places of their re- 
spective States, consuls and vice-consuls of their own appointment, 
who shall enjoy the same privileges and powers, in the discharge of 
their duties, as those of the most favored nations. But before any 
consul (or vice-consul) shall act as such, ke shall, in the ordinary 
form, be approved of by the government to whieh he is commissioned. 


SYRIAN ARAB REPUBLIC. Consular convention between the United States 
and France, signed at Washington February 23, 1853. (TS 92, 10 Stat. 
992, 18 Stat. 249.) Article XII, see supra p. 734 for text. 
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In a note dated April 4, 1924:1924 Foreign Relations I, 7388-739) thé , 
French Government gave assurance, with regard to application of the 
convention of 1853 to Syria, that as far as the privileges and immunities 
attached to their duties are concerned the consuls and vice-zonsuls of the 
United States will benefit by all the existing provisions, it being understood 
that the said consuls and vice-consuls shall be citizens af the United 
States. 

In exchange of notes between zhe United States and Syria September 
7 and 8, 1944 (58 Stat. 1491), it was agreed that the ‘‘existing rights of 
the United States and its rationals ... are fully recognized and will be 
. effectively continued and protected.’’ Syria joined with Egypt to form the 
- United Arab Republic on February 21, 1958. The consular convention 
with France was then applicable only to that portion of the United Arab 
Republic which was formerly Syria. This union was dissolved September 
28, 1961. Convention continues to apply to Syrian Arab Bepublic. 


TANZANIA. Convention relating to the tenure and dispcsition of real 
and personal property between the United States and the United Kingdom, 
signed at Washington March 2, 1899, as supplemented by Convention of 
May 27, 1936, became applicable to Tanganyika (now Tanzania) May 
29, 1947, when notification was given to that effect by the United King- 
dom. (TS 146, 31 Stat. 1989; TS 964, 55 Stat. 1101.) Article ITI, see 
infra p. 754 for text. 

Consular convention with prozocol of signature between the United 
States and United Kingdom, signed at Washington June 6, 1951. (TIAS 
2494, 3 UST 3426.) Articles 18 end 19, see infra pp. 754-755 for text. 

The continued application of the above conventions has not been de- 
termined. 


THAILAND. Treaty of friendship, commerce, and navigation, signed at 
Bangkok November 18, 1987. (T5 940, 58 Stat. 17831.) l 


ARTICLE 14 
(third paragraph) 


They shall be entitled on condition of reciprocity to exercise all the 
powers and enjoy all the honors, privileges, exemptions and immunities 
of every kind. which are, or may be, accorded to Consular Officers of 
the most favored nation. 


AETICLE 15 


[Paragraphs one and two identizal to pars. 1 and 2 of Article XIX of 
Treaty of 1928 with Austria, pp. 725-726 above. ] 


In case of the death of a neétional of either of the High Contracting 
Parties without will or testament and without any known heirs resident 
in the country of his decease. the Consular Officer of the country of 
which the deceased was a national shall be appointed administrator 
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. of the estate, of the deceased, provided the regulations of his own 
Government permit such appointment and provided such appointment 
is not in conflict with local law and the tribunal having jurisdiction - 
has no special reasons for appointing someone alse. 


[Paragraph four identical to par. 3 of Art. XIX of Treaty of 1928 with 
Austria, p. 726 above. | 


TRINIDAD AND Topaco. Convention relating to the tenure and dispo- 
sition of real and personal property between the United States and the 
United Kingdom, signed at Washington March 2, 1899, became applicable 
to Trinidad and Tobago February 9, 1901, when notification was given to ~ 
that effect by the United Kingdom. (TS 146, 31 Stat. 1939.) Article - 
III, see infra p. 754 for text. 

Consular convention with protocol of signature between the United 
States and the United Kingdom, signed at Washington June 6, 1951. 
(TIAS 2494, 8 UST 3426.) Articles 18 and 19, see infra pp. coer iee for 
text. 

The United Kingdom and the Government of Trinidad and Tobago ex- 
changed notes August 31, 1962, agreeing that all responsibilities, rights, 
and benefits of the Government of the United Kingdom which arise from 
any valid international instrument shall henceforth be assumed by the 
Government of Trinidad and Tcbago in so far as such instrument may be 
held to have application to Trinidad and Tobago. 


Tunisia. Consular convention between the United States and France, 
signed at Washington February 28, 1858, became applicable between the 
United States and Tunisia upon entry into force May 7, 1904, of treaty 
between the United States and France for determination of their relations 
in Tunis. (TS 92, 10 Stat. 992, 18 Stat. 249; TS 484, 33 Stat. 2263.) 
Article XII, see supra p. 734 for text. 

A general convention between France and Tunisia signed June 3, 1955, 
provided inter ala (1) for recognition of the primacy of international 
conventions and treaties over internal law (Art. 8) and (2) that Tunisia 
would take, within the framework of its internal autonomy, measures 
necessary for rendering applicable treaties concerning Tunisia and for as- 
suring their execution (Art. 8). 

The independence of Tunisia was recognized in a protocol between France 
and Tunisia signed March 20, 1956, recognizing Tunisia’s exercise of its 
responsibilities in foreign affairs and providing for organization of inter- 
dependent co-operation in external relations. 


Unrrep Kinepom. Convention relating to the tenure and disposition of 
real and personal property, signed at eon March 2, 18991 (TS 
146, 31 Stat. 1939.) 


1 Pursuant to Art. IV of the convention of 1699, as supplemented by the conventions 
of January 13, 1902 (TS 402, 32 Stat. 1914), and May 27, 1936 (TS 964, 55 Stat. 
1101), the convention of 1899 was made applicable to Puerto Rico (Ssptember 13, 
1916) and the Territory of Hawaii (October 5, 1921) and the following British areas 
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ARTICLE III 


In case of the death of anv citizen of the United States of America 
in the United Kingdom of Great Britain and Ireland, or of any sub- 
ject of Her Britannic Majesty in the United States, without having 
in the country of his decease any known heirs or testamentary 
executors by him appointed, the competent local authorities shall at 
once inform the nearest consular cfficer of the Nation to which the 
deceased person belonged of the circumstance, in order that the neces- 
sary information may be immediately forwarded to persons interested. 

The said consular officer shall have the right to appear personally 
or by delegate in all proceedings on behalf of the absent heirs or 
creditors, until they are otherwise represented. 


Consular convention with protocol of signature, signed at Washington 
June 6, 1951.2 (TIAS 2494, 3 UST 3425.) 


ARTICLE 18 


A consular officer may receive, for transmission to a national of the 
sending state who is not resident in the territory, from a court, agency, 
or person, money or property to which such national is entitled as a 
consequence of the death of any person. Such money or property 
may include, but is not limited to, shares in an estate, payments made 
pursuant to workmen’s compensation laws or any similar laws and 
the proceeds of life insurane2 policies. The court, agency or person 
making the distributicn is not obliged to transmit such money or 
property through the consuler officer, and the consular officer is not 
obliged to receive such money or property for transmission. If he 
does receive such money or property, he shall comply with any con- 
ditions laid down by such court, agency or person with regard to 
furnishing reasonable evidenca of the receipt of the money or property 
by the national to whom it is to be transmitted and with regard to 





(areas which have since become independent are included in text under the name of 
the newly independent country) : 


Aden Falkland Islands St. Helena 

Bahamas Fiji Ascension 
Barbados Gibraltar Southern Rhodesia ; 
Basutoland Hong Kong Swaziland : 
Bechuanaland Leeward Islands Windward Islands 
Bermuda Manritius Grenada 

British Guiana New Guinea St. Lucia 

British Honduras St. Vincent 


2 The convention of 1951 applies on the part of the United States to all territories 
subject to the sovereignty or authority of the United States, excepting the Panama 
Canal Zone, and on the part of the United Kingdom to Great Britain and Northern 
Ireland, Southern Rhodesia, to all colonies and protectorates, to all territories under 
the protection of the United Eingdom, and to all territories under trusteeship ad- 
ministered by the Government of the United Kingdom. 
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returning the money or property in the event that he is unable to 
furnish such evidence. 


ARTICLE 19 


Money or other property may be paid, delivered or transferred to a 
consular officer pursuant to the provisions of Article 18 only to the 
extent that, and subject to the conditions under which, payment, de- 
livery or transfer to the person whom the consular officer represents 
or on whose behalf he receives the money or property would be per- 
mitted under the laws and regulations of the receiving state. The 
consular officer shall acquire no greater rights in respect of any such . 
money or other property than the person whom he represents or on 
whose behalf he receives the money or property would have acquired 
if the money or property had been paid, delivered or transferred to 
such person directly. 


Yuoosuavia. Consular convention, signed at Belgrade October 2 and | 
14,1881. (TS 820, 22 Stat. 968.) 


ARTICLE IT: 
[Identical to Article II of Treaty of 1880 with Belgium, p. 726 above. ] 


ARTICLE XI 


[Paragraph one substantially the same as Article XV of Treaty of 1880 
with Belgium, p. 726 above. | 


Consuls-generals, consuls, vice-consuls and consular agents shall have 
the right to appear, personally or by delegate, in all proceedings on 
behalf of the absent or minor heirs or ereditors until they are duly 
represented. 


ZAMBIA. Convention relating to the tenure and disposition of real and 
personal property between the United States and the United Kingdom, 
signed at Washington March 2, 1899, became applicable to Northern 
Rhodesia (now Zambia) May 29, 1947, when notification was given to that 
effect by the United Kingdom. (TS 146, 31 Stat. 1939.) Article III, see 
supra p. 754 for text. 

Consular convention with protocol of signature between the United States 
and the United Kingdom, signed at Washington June 6, 1951 (TIAS 2494, 
3 UST 3426.) Articles 18 and 19, see supra pp. 754-755 for text. 

Assumed obligations and responsibilities of the United Kingdom arising 
under any treaty or agreement and applicable to Northern Rhodesia (now 
Zambia). = 
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INTERNATIONAL LEGAL MATERIALS 
The following documents are reproduced in Volume IV, No. 2 (March, 
19€5), and No. 3 (May, 1955) of International Legal Materials: Current 
Dozuments: * 
VOLUME IV, NUMBER 2 (MARCH, 1965) 
LEGISLATION AND REGULATIONS PAGE 


China (Taiwan): Revised Statute for Encouragement of Irvestment 211 
Congo (Leopoldville): Decree canceling Belgian companies’ rights 


to @rant mining CONCESSIONS: ciceri ee ied Vinee eee eaee eee 232 
Announcement of settlement with Compagnie du Katanga ...... 239 
Eenya: Foreign Investments Protection Act ..........ceeeeeeees 241 


Sierra Leone: Fisheries (Amendment) Act (Territorial waters) .. 255 
United States: Executive order on Communications Satellite Act 256 


JUEBICIAL AND SIMILAR PROCEEDINGS 


Netherlands: District Court of Rotterdam decision in Bank voor 
Handel v. Union Banking Corp. and Kennedy (Act of State 
doctrine; U. 8. Trading with the Enemy Act; government consent 
to sult ay Orel an -COUPL): is ame Poni a core eansaashatae eects « 257 

United States: Supreme Court decision in Umted States v. First 
National City Bank (Jurisdiction over foreign branches of U. S. 


DANS): dct ys cee eee ean aie Sree a ee arg EEES 280 
TREATIES AND AGREEMENTS 

Erazil and United States: Investment Guaranty Agreement ...... 296 
Canada and United States: Agreement on trade in automotive 

PLOCUCIE: sa death cou eee E eens ees eyewear 302 
China (Communist) and Tanzania: Friendship Treaty .......... 305 
European Space Research Organisation: Convention establishing 

the OTreanisalon: 651454008 5s kanes hee hehehe hee ees 306 
Guinea and Sierra Leone: Agreements on relations ...........000. 323 


Eague Conference on Private International Law: Final Act and 
conventions on international adeption of children, service of 
judicial and non-judicial documents, and the effect of agreements 


on the choice of court ....... senesesssosoosooenocosesoessoe. 338 
Iaternational Monetary Fund: Proposal for increases in member 

GUGLIE sscueiueieaseedalies a a a a aaa 852 
Organisation for Economie Co-operation and Development : Agreed 

minute on exchange of shippirg information .............c0e00. 356 
United States and U.S.S.R.: Agreement on fishing for king crab 

Om continental sheli carrey een een tut dscoweda pile ceded ces 359 


1 The annual subseription for six numbers of International Legal Materials is $24.00; 
there is a concessionary rate of $18.00 for members of the American Scciety of Inter- 
naticnal Law. Inquiries and orders should be directed to International Legal Materials, 
Amevican Society of International Law, 2223 Massachusetts Avenue, N.W., Washington, 
D. C 20008. 
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REPORTS l PAGE 


United States: Report on damages to U. S. government buildings 
LaTe E E PET E E E T 362 


OTHER DOCUMENTS 


Indonesia: Letter on withdrawal from United Nations ............ 364 
United Nations: Excerpts from records of General Assembly meet- 
ing on February 18, 1965 (Voting rights; financing of peacekeep- 
Ino operations) saene abans AE Ree eees 367 
Resolution establishing special committee to review peacekeeping 
OPCTAUIONS: orendi reee a RA a a Oe a RS 391 
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THE SHIMODA CASE: A LEGAL APPRAISAL OF THE ATOMIC 
ATTACKS UPON HIROSHIMA AND NAGASAKI 


By RICHARD A. FALK 
Of the Board of Editors 


In May of 1955 five individuals instituted a legal action against the 
Japanese Government to recover damages for injuries allegedly sustained 
as a consequence of the atomic bombings of Hiroshima and Nagasaki in 
the closing days of World War II. On December 7, 1963, the twenty- 
second anniversary of the surprise attack by Japan upon Pearl Harbor, the 
District Court of Tokyo delivered its lengthy decision in the case. The 
decision has been translated into English and reprinted in full in The 
Japanese Annual of International Law for 1964+ This enables an account- 
ing of this singular attempt by a court of law to wrestle with the special 
legal problems arising from recourse to atomic warfare. 

The Japanese court reached the principal conelusion that the United 
States had violated international law by dropping atom bombs on Hiro- 
shima and Nagasaki. It also concluded, however, that these claimants had 
no legal basis for recovering damages from the Japanese Gov2rnment. 
Both sides in the litigation refrained from exercising their right of appeal 
to a higher Japanese court. Apparently, the five plaintiffs, although 
disappointed by the rejection of their claim for corapensation, were satisfied 
enough by the finding of the court that the attacks themselves were illegal 
to let the litigation lapse, and the defenaant Japanese Government, al- 
though unpersuaded by the finding that the attacks were illegal, was willing 
to forego an appeal in view of the rejection by the court of the damage claim.’ 

The Shimoda case seems eminently worthy of attention by international 
lawyers for a series of reasons. First, it is the one and only atterapt by a 
court to assess the legality of atomic, and, by extension, nuclear weapons. 
The decision thus offers a focus for a more general inquiry into the con- 
tinuing relevance of the laws of war to the conduct of warfare in the 
nuclear age. Second, the case is an illustration of an attempt by a court 
in a country defeated in war to appraise the legality of a major belligerent 
policy pursued by the victor. Third, the Japanese locus of the litigation 
gives us an unusual example of an Asian court taking for granted the 


1Pp. 212-252 [cited hereinafter by page reference alone]; digested in 58 A.J.I.L, 
1016 (1964). 

2 This explanation has been given to me by Yuichi Takano, Professor of International 
Law, in the course of a correspondence about the case. Professor Takano served as 
one of three experts on international law appointed by the court in the Shimoda case. 

3 The need for a revival of interest in the international law of war has been stressed 
by several authors, but by none more insistently than Josef Kunz. See, in particular, 
his ‘‘The Chaotic Status of the Laws of War and the Urgent Necessity for their 
Revision,” 45 A.J... 37 (1951). 
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validity and applicability of a body of international law developed by 
Western countries, although Japan, it should be noted, is not a newly 
independent Asian country, ror one that has joined in the attack upon 
traditional international law. Fourth, the decision grapples with the 
problem of determining the extent to which individuals may assert legal 
rights on their own behalf for causes of action arising out of violations of 
international law. Fifth, the decision discusses the extent to which prin- 
ciples of sovereign Immunity continue to bar claims by individuals against 
governments. Sixth, the decisicn considers the legal effezt of a waiver 
ix a peace treaty of the claims of nationals against a foreign country. 
Seventh, the court confronts a rather difficult question of choice of laws 
because of the need to decide whether the existence of the right of recovery 
is to be determined by Japanese or by United States law. And eighth, the 
whole nature of the undertaking by this Japanese court raises the problem 
of identifying the appropriate réle for a domestic court in this kind of an 
international law case. As suck it provides a new setting within which 
te continue the discussion of some of the more general questions present 
in the Sabbatino econtroversy.* This range of issues is part of the explana- 
tion for commending the Shimoda case for study by international lawyers. 
However, it is not possible here to deal equally with all of these points 
of interest. It is my intention to emphasize only that portion of Shimoda 
concerned with the legality of atomic warfare, although these other ele- 
ments of the decision will be described as part of the effort to give the 
reader a complete narration of the case in the first part of the article." 


I. A NARRATION OF THE JUDGMENT IN THE SHIMODA CASE 


In narrating Shimoda I shall adhere rather closely to the plan of organi- 
zation used in the decision itself Thus I will begin by summarizing the 
contentions of the opposing litigants ard follow this with < description of 
the reasoning used by the Tokyc District Court to reach the various con- 
clusions that together form the judgment in the case. 

The Argument of the Five Plaintifs. The plaintiffs sought recovery 
for the injuries that they had sustained either to their person or to mem- 
bers of their immediate families.£ The amounts sought were in four cases 
200,000 yen and in one, that of Shimoda, 800,000 yen, plus 5% measured 


4 Banco Nacional de Cuba v. Sabbatino, 376 U. 8. 398 (1964); for some depiction 
of these issues see Falk, ‘‘The Complexity of Sabbatino,’’ 58 A.J.LL. 935 (1964). 

5 At present, the only available English translation of the opinion is to be found in 
the Japanese Annual. This periodicel is often difficult to obtain. Besides, the re- 
ported version of Shimoda contains many passages that are rather obscure. It is 
on this basis that such a long explication of the case is offered here. 

6 The description of the injuries is itself a very dramatic aspect of the Shimoda 
opinion and serves to make it one of the prime documents of war in the atomic age. 
Each of the plaintiffs is a survivor cf the attacks and suffers from a variety of grotesque 
disabilities. As well, the family o2 each claimant was either completely wiped out or 
maimed; this, too, is described in detail. I have tried to assess the non-legal im- 
portance of the ease in a short article, ‘‘The Claimants of Hiroshima,’’ The Nation, 
Fab. 15, 1965, pp. 157-161. 
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from the initiation of the suit on May 24, 1955.7 The costs of the litigation, 
regardless of outcome, were to be borne by the plaintiffs. 

The plaintiffs begin by describing the atomie attacks and their effects 
upon the cities of Hiroshima and Nagasaki. The description is detailed 
and emotional. For example, ‘‘People in rags of hanging skin wandered 
about and lamented aloud among dead bodies. It was an extremely sad 
sight beyond the deseription of a burning hell, and beyond all imagination 
of anything heretofore known in human history’’ (p. 214). The relevance 
of this description is to establish the claim that the atomic bomb caused 
such indiscriminate suffering and such unusually severe and grotesque 
pain as to violate rules governing the permissible limits of warfare. 

In fact, the plaintiffs contend that the use of atomic bombs against these 
Japanese cities violated both conventional and customary international law. 
To avoid duplication of discussion, a detailed consideration of these 
contentions must await the description of the court’s reasoning. In main, 
the claims were based upon the series of formal international acts pro- 
hibiting recourse to poisonous gas, restricting rights of aerial bombardment, 
buttressed by the more general condemnation of terror tactics that inflict 
indiscriminate injury and unnecessary suffering upon civilians. The 
principal argument is that the atomic attacks are covered by these pre- 
atomic legal instruments either directly or mutatis mutandis, and further- 
more, that even if it is found that positive international law does not 
directly condemn these atomic bombings, these rules indirectly or rather 
‘‘their spirit must be said to have the effect cf natural law or logical 
international law’’ (p. 216), and by this process support a finding of 
illegality. 

It was also pointed out that the destructive power of these atomic bombs 
was such that it caused indiscriminate casualties, without distinguishing 
between combatant and noncombatant, within the area of a circle having 
a radius of four kilometers as measured from the epicenter of the blast, and 
furthermore, that this effect was known to those who ordered its use. 
The pain caused, it is alleged, is far more severe than that resulting from 
weapons that had been previously outlawed as agents of extreme suffering 
for the victim, such as poisonous gas or dum-dum bullets. The argument is 
also made by the plaintiff that, since Japan was obviously on the brink 
of defeat and had no war potential left, the only purpose of the attacks 
was ‘‘as a terrorizing measure intended to make officials and people of 
Japan lose their fighting spirit’’ (p. 217). The plaintiffs also point to the 
diplomatic protest based on international law issued by the Japanese Gov- 
ernment immediately after the attacks, August 10, 1945. Finally, they 
suggest that if a weapon is permissible until explicitly prohibited, then a 
belligerent is entitled to act as ‘SA Merchant of Death, or a Politician of 
Death’’ (p. 217). 

The next link in the chain of accusation is to allege that what is illegal 
in international law is also illegal under municipal or domestic law. The 


7 The exchange rate is about 360 yen for one United States dollar. The recoveries 
sought, then, were for rather modest amounts, 
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plaintiffs also allege that to claim damages a suit could, in theory, be filed 
in a District Court of the United States against former President Truman 
ard the United States, the parties they charge as responsible for the atomie 
attacks. And, if this is hypothesized, tien the conflicts rules of the court 
in the United States would apply and wculd determine that the controversy 
should be governed by Japanese law, as Japan was the place where both 
the illegal acts and the injury occurred. The statement in the opinion 
is not very clear at this point, but the claim being made is that the United 
States is the real defendant and that, if the case is looked upon in that 
way, the controversy is governed by international law as it is received 
by Japanese municipal law. When this is done, then the claim is made by 
the complainants that under Japanese law the state is responsible for the 
illegal acts of its officials and that the officials who acted are likewise re- 
sponsible. The strategy of the complaint is evidently to circumvent the 
defenses that the presentation of the claim is barred because the acts com- 
plained about are non-revizwable acts of state or that the defendants are 
immune from suit as a consequence of the doctrine of sovereign immunity. 
Here also, the presentation of the plaintiff seems unclear, and appears 
limited to brushing aside these defenses on the ground that such tech- 
nizalities cannot possibly apply to a calamity on the seale of an atomic 
atzack. 

The next step, and a difficult one for the plaintiff, is to show a basis for 
recovery by these private individuals. The problem is so formidable be- 
cause of the governing notion that states are alone entitled to pursue 
claims arising out of violaticns of international law, and that individuals 
have, as a consequence, no cause of action or standing to complain about a 
violation of international lew. The plaintiffs point to Article 19(a) of the 
Peace Treaty by which ‘‘ Japan waives all claims of Japan and its nationals 
against the Allied Powers and their nationals arising out of the war or out 
of action taken because of the existence of the war,’’ as presupposing 
the existence of claims against the victors by individual Japanese. If 
there was nothing to claim, the complaint reasons, then there was no need 
to waive. And, further, the allegation is made that these rights of indi- 
viduals are directly available to them and did not depend for assertion 
upon their adoption by the government of the claimant. The argument 
here grows a bit abstract and fragmentary, but it seems that the plaintiffs 
went to suggest that if the victor is able to bar claims by individuals arising 
in the defeated country through the device of a waiver clause in the Peace 
Treaty, then there is no constraint whatsoever upon the belligerent policies 
of the side that wins a war. 

The complaint also tries to demonstrate why a Japanese domestic court 
is the only appropriate forum for the litigation. The plaintiffs argue 
that the waiver in Article 19(a), because treaties are the supreme law of 
the land, would be effective to bar the presentation of the claim in a 
United States court, so that their only remedy is to proceed in Japan. 
Tke statement goes on, somewhat gratuitously, to say that, if the plaintiffs 
did institute the action in the United States, they could not ‘‘easily obtain 
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the cooperation of lawyers or the support of publie opinion,” adding that 
even in Japan ‘‘it is extremely difficult to find cooperators’’ (p. 220). 

The final step of the argument in the complaint is to show that the 
Government of Japan wrongfully waived the claims of its nationals, and as 
a consequence, is responsible for the losses thereby inflicted. This po- 
sition depends on a complicated process of analysis. First, the assertion 
is made that the inclusion of Article 19%a) in the Peace Treaty was an 
illegal exercise of public power under Japanese law and that Article 1 of 
the State Compensation Law of Japan makes the Japanese Government 
responsible for losses suffered by Japanese nationals if these losses result 
from illegal exercises of public power. Second, the United Siates must 
have given certain benefits to Japan in exchange fcr this waiver provision, 
especially as it applied to responsibility for the atomic attacks. This 
means, in effect, that the Japanese Government was enriched és a result 
of the expropriation of private property (the causes of action of claimants 
like these plaintiffs) without paying just compensation as required by 
Article 29 of the Japanese Constitution.2 Furthermore, evan if the 
plaintiffs do not benefit directly from this clause in the Constitution, never- 
theless the waiver imposes on the Japanese Government a legal obligation 
to compensate. The reasoning of the complaint here is not made entirely 
plain. The obligation of the government does not depend, as the defense 
contends, upon a specific law of expropriation, but arises from any govern- 
mental act that effectively expropriates and from the basic values of respect 
for private property and for human rights that are protected generally 
throughout the Japanese Constitution. The plaintiffs also suggest that 
the obligation to compensate arises from the illegal acts giving rise to the 
injury, and thus does not depend upon the discretion of the state to enact 
legislation for the relief of war victims. Here, the argument seeks to 
maintain that compensation is a non-disecretionary legal question, and not 
a political question as the defense contends. 

It is on this basis that the responsibility of the Japanese Government is 
alleged to exist. The main steps in the argument are as follows, to re- 
capitulate: 


1. The use of the atomic bomb by the United States violated inter- 
national law. 

2. A violation of international law is necessarily a violation of 
municipal law. 


8 Art. 1: (1) If an official or servant of the state or a publie body intentionally or 
negligently commits an unlawful act and injures another in the course of performing 
his duties, the state or public body is liable to make compensation therefor. (2) In 
the case of the preceding paragraph, if there has been intent or gross negligence, the 
state or the public body may claim compensation from the official or servant involved. 
(Kokka Baisho Ho, Law No. 125, Oct. 27, 1947.) 

9 Art. 29: (1) The right to own or to hold property is inviolable. (2) Property 
rights shall be defined by law, in conformity with the publiz welfare. (3) Private 
property may be taken for public use upon just ccmpansation therefor. (Nihon 
Koku Kempo, Nov. 3, 1947.) 
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3. The municipal law of Japan governs the controversy before the 
court. 

4, Individuals are entitled on their own behalf to assert claims 
for injuries arising from violations of international law. 

5. The waiver in Article 19(a) of the Peace Treaty bars claiming 
directly against the United States Government. 

6. The Japanese Government violated the constiutional and vested 
rights of these claimants by agreeing to the waiver provision and is 
legally responsible for paying the claims wrongfully waived. 


The Defense of the Japanese Government. To avoid repecition, the po- 
sition of the defense will be stated as briefly as possible. This does not 
imply that the arguments are not well made, but only, as might be expected, 
that the defense devotes muzh of its presentation to denying the legal con- 
clusions alleged by the plaintiffs. Ths cbjective of this section, it should 
be recalled, is to indicate the structure of the argument between the litigants 
as a background for an analysis of ths decision itself. 

The defense concedes, of course, the facts of the atomic attacks, although 
it submits that the casualtizs wer2 considerably lower than the plaintiffs 
contend. On the main issue of legality, the Japanese Government contends 
that the atomic bombs were new inventions and hence nct covered by 
elther the customary or the conventional rules of the international law of 
war. Since the use of atomic bombs was not expressly forbidden by inter- 
national law, there is no legal basis upon which to object tc their use by 
a belligerent. : 

But the Japanese Government concedes that the legality cf use may be 
detarmined by the more general principles of International law governing 
belligerent conduct. But this source of limitation is not very relevant, it 
turns out, for the defense argues thet 


From the viewpoint of international law, war is originally the con- 
dition in which a country is allowed to exercise all means deemed 
necessary to cause the enemy to surrender. (p. 225.) 


In fact, the defense goes so far in she direction of Ariegsraiscn as to assert 
that 


Since the Middle Ages, belligerents, in international law, have been 
permitted to choose the means of injuring the enemy in order to attain 
the special purpose of war, subject to certain conditions imposed by 
international customary law end treaties adapted to the times. (pp. 
225-226.) 


This seems to suggest that if there is no explicit prohibition of a weapon, 
then there is no added inhibition placed in the way of a belligerent by 
international Jaw, 

The defense goes on, after pausing to express its regret about the large 


10 The range of issues considered in Shimcda is very well anticipated in two articles 
by William V. O’Brien. See ‘‘The Masaning of Military Necessity in International 
Law,’’ 1 Yearbook of World Polity 106 (1£57); and ‘‘Legitimate Military Necessity 
in Nuclear War,’’ 2 ibid. 35 (19600) (this second article is hereinafte> referred to as 
O’Brien). 
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number of casualties at Hiroshima and Nagasaki, to vindicate the atomic 
bombings because they tended to hasten the end of the war, and thereby 
reduce the net number of casualties on both sides and achieve the belliger- 
ent objective of unconditional surrender. It is significant that the Japa- 
nese Government is willing to associate itself, even for purposes of 
defense in this action for compensation, with the official justification of 
the use of atomic weapons that has been offered by the United States.” 
The defense goes so far as to say: ‘‘ with the atomic bombing of Hiroshima 
and Nagasaki, as a direct result, Japan ceased further resistance and ac- 
cepted the Potsdam Declaration” (p. 226).42 The Japanese Government 
takes note of the diplomatic protest registered by Japan at the time of the 
atomic attacks, but discounts its relevance, by observing that, ‘‘taking an 
objective view, apart from the position of a belligerent,’’ it is not possible 
‘‘to draw the same conclusion today’’ as to the illegality of the atomic 
bombing (p. 226). 

Even if international law covers the atomic bombing, there is no cause 
of action, the defense contends, created in municipal law. The law of war 
is a matter of state-to-state relations and there is no expectation that indi- 
viduals injured by a violation of the laws of war can recover directly or 
indirectly from the guilty government. The defense then considers the 
outcome of this litigation if it is treated as though it is brought against the 
United States in an American domestic court. And as courts in the 
United States refrain from questioning the lezality of belligerent acts 
undertaken by the Executive to carry on a war, they would refuse to 
examine the legality of the use of atomic bombs against Japan, The de- 
fense suggests that this judicial restraint in the United States ‘‘necessarily 
results from the theory called Act of State” (p. 227).%* At the time of 


11 E.g., Stimson, ‘‘The Decision to Use the Atomic Bamb,’’ 194 Harper’s Magazine 
97 (1947); 1 Truman, Memoirs—Year of Decisions 419-420 (1955). 

12 The documents connected with the Japanese surrender, including the Potsdam 
Proclamation [not Declaration] are conveniently collectad. Butow, Japan’s Decision 
to Surrender 241-250 (1959); see also Oceupation of Japan (U. S. State Dept.) 51-64. 

13 The Japanese Government filed a diplomatie protest against the bombing of Hiro- 
shima by submitting a formal note to the United States by way of the Swiss Govern- 
ment on Aug. 10, 1945. The principal grounds relied upan in the protest were that the 
atomic bomb caused indiscriminate suffering and produced unnecessary pain, and, as 
such, violated the principles set forth in the Annex to the Hague Convention respecting 
the Laws and Customs of War on Land, Arts. 22 and 23(e* of the Regulations respecting 
the Laws and Customs of War on Land. This appeal to law was supplemented by a 
general appeal to elementary standards of civilization prohibiting recourse to methods 
of warfare that cause civilians great damage, and damage such immune objects as 
hospitals, shrines, temples, and schools. In fact, the diplomatic note calls the atomic 
bombing ‘‘a new offense against the civilization of mankind.’’ 

14 This usage of ‘‘act of state’? suggests that United States courts will not question 
the validity of official acts performed by their own Executive. In actual faet in 
American practice, the term ‘‘act of state’’ is only used in litigation that questions the 
validity of an official act of a foreign government. Hcwever, Shimoda is correct in 
terms of results, if not in terms of doctrinal explanation. For a leading United 
States case dealing with internal deference, see United States v. Curtiss-Wright Export 
Co., 299 U. 8. 304 (1936); ef. also Hooper v. United States, 22 Ct. Cl. 408 (1887), 
note 51 below. 
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the attacks, furthermore, sovereign iramunity would bar, under the mu- 
nicipal law of the United States, claims of this sort being brought against 
either the United States Governmant or the publie official responsible for 
the alleged wrongdoing. And finally, there is a somewhat abrupt assertion 
that ‘‘it is not possible to establish a tort under Japanese law by applying 
the conflict of law rules of the United States’’ (p. 227). This evidently 
refers back to the plaintiff’s argument that, since the illegal acts took 
place in Japan, the conflict rules in effect in the United States would lead 
the law of Japan to apply, and, by reference to Japanese law, public 
officials are responsible to individuals for the wrongs that they do in their 
official capacity. But, says the defense, the lex fort would bar reference 
to foreign law if the claim itself was not admissible because of the im- 
munity of the government and its officials. This means that, if the action 
is thought of, as it must be (because it is the United States that dropped 
the bombs, that did the alleged wrong), as instituted in the United States, 
then one never reaches the choice-of-law stage because.the claim is barred 
at the prior stage at which the non-susceptibility of the defendant to suit 
requires the court to dismiss.7* 

The Japanese Government also denies the standing of the claimants to 
institute action on their own behalf. The defense subscribes to the tra- 
ditional theory that it is the government on behalf of national victims, and 
only the government, that has the capacity, m the absence of a treaty 
conferring capacity on individuals, to assert claims against a foreign state. 
And in line with this approach, the defense argues that the government 
asserts the claim ‘‘as its own right’ and determines ‘‘by its own 
authority’’ how to distribute the funds recovered because of an injury to 
its nationals (p. 228). The defense also argues that, even if somehow 
one assumes that the plaiatiffs possessed an abstract legal right, there 
exists no procedure by which it can be realized. For, the defense submits, 
it is essential to engage, first, in international diplomatic negotiations and 
then, if negotiations fail, to proceed to the International Court of Justice.** 
The plaintiffs are in a position to do neither and, therefore, one must view 
the Peace Treaty as extinguishing their abstract claim (representing, pre- 
sumably, the results of diplomatiz negotiation), even if their legal rights 
be granted arguendo an independent existence prior to that. 

On the issue of waiver, the defense suggests that only the claims of 
Japan as a state were waived by Article 19(a) and that whatever claims 
were possessed by Japanese nationals in their individual capacity survived 


15 But recall that the plaintiff does advance the theory that the wrongful waiver in 
Art. 19(a) of the Peace Treaty makes Japan an independent wrongdoer. 

16 The plaintiff’s submission on his point is quite obscure, as reported. See numbered 
par. 4 on p. 227, and my interpretation, pp. 751-762 above. 

17 This view by the defense of the procedure for pursuing international claims seems 
rather rigid, especially as far as the need for recourse to the International Court of 
Justice is concerned. There are many other decision-makers used in international 
society for the settlement of international claims. See generally Lillich and Christenson, 
International Claims: Their Preparation and Presentation (1962). 
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intact. The defense points to the absence of an extinction clause (as is 
ineluded in the Peace Treaty with Italy) in ths Peace Treaty with Japan 
as indicating an intent to exclude the independent claims of individuals 
from the waiver provision, and even if one construes the waiver as intending 
to embrace those claims, it is ineffective to da so, as ‘‘it amounts to no 
more than a statement that Japan waived what could not be waived, and 
the citizens’ own claims are not extinguished by the statement’’ (p. 
229).8 The defense, of course, wants to avoid legal responsibility for a 
wrongful waiver of its citizens’ claims. The argument is complicated and 
somewhat hard to follow in the form in which it is reported. The de- 
fense evidently wants to assert a series of aliernative contentions: that 
there were no legal rights possessed by the plaintiff, but that even if there 
were legal rights, they were extinguished by the Peace Treaty, and that 
even if this has the effect of violating Japanese municipal law, there is no 
illegality or responsibility on the part of the government. 
The defense argues that 


If a defeated country cannot conclude a peace treaty, because the 
peace treaty would be contrary to the prohibition clause of the consti- 
tution of the defeated country, or because the legal procedures in the 
constitution cannot be taken, a defeated country could never conclude 
peace and consequently it would be required to continue the war as 
long as the capacity of conduct of war remains. (p. 229.) 


This might be best understood as a rather misleading way to ecntend that 
the capacity to negotiate peace must take prezedence over other normal 
legal obligations of the Japanese Government and these normal legal 
obligations must, in turn, be relaxed so as to conform with tne exercise 
of this extraordinary power to negotiate a peace treaty. 

The Japanes? Government also argues that if, despite these contentions, 
the waiver in Article 19(a) is construed as a violation of Article 29 of 
the Japanese Constitution, then there is still no basis for recovery, as the 
Constitution ‘‘does not directly grant the people a concrete claim for 
compensation’’ (p. 230). The effect of Article 29 may be to render a law 
void that takes property without compensating, but it does not by itself 
confer a right of recovery in the event that the property is actually taken. 
Apparently, although this is not spelled out, implementing legislation 
would be needed, according to the defense, to support a claim for recovery. 

In concluding its presentation, the defense describes itself as ‘‘un- 


18 The defense appears to be making an inconsistent contention in relation to the 
waiver issue. On the one hand, it wants to maintaix that the waiver extinguished 
whatever rights the plaintiffs might have possessed. On the other, it wants to establish 
that there were no rights to waive so that the Japanese Government cannot be held 
accountable for a wrongful exercise of governmental power by agreeing to the waiver. 
The position is not truly inconsistent, however, as the defense wants, if possible, to 
show that the waiver issue is irrelevant because there was nothing to waive. However, 
if the court disagrees, then the defense wants to rely upon the waiver to extinguish 
the plaintiff’s cause of action, even though this risks a finding of responsibility as a 
result of a wrongful waiver. 
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stinting in its deep sympathy’’ wi-h the survivors of the atomic attacks, 
but points out that ‘‘the way of consolation for these people must be bal- 
anced with the consolation for cthar general war victims, and by taking 
into due consideration the actual 2ircumstances of finance of the State, 
ete.” (p. 280). These matters of social justice are asserted to be matters 
of polities, not law, and must therefore, be left for settlement to the wisdom 
of the legislature; they are not resolvable by exercise of the adjudicative 
powers of the courts. And until the legislature sees fit to act, the Japa- 
nese Government, as such, cannot b2 said to have an obligation to compen- 
sate. 

The statement of the defense ends with an admission of ignorance about 
the circumstances and extent of tae damages actually suffered by these 
plaintiffs, neither admitting nor denying the claims posited. 

The Judgment of the Tokyo District Court. The portion of the proceed- 
ings that I identify as ‘‘the judzment”’’ is indicated in the translated ex- 
cerpt by a single word in bold-faze type: Reasons. The court begins with 
a recital of background material. First, the attacks of August, 1945, on 
Hiroshima and Negasaki are described in some detail. The casualties are 
reported in accord with the more conservative figures submitted by the 
defense.*® Second, a brief account of atcmic energy is given to establish 
the basis for considering that thes2 weapons possess tremendous and un- 
precedented destructive force. Third, a rather extended presentation is 
made of the varied effects and scop2 of destruction that are to be expected 
for atomic bombs having the explosive power of those used in Japan. 
The most prominent of these effects 1s the bombshell blast proceeding from 
the fireball that is created by exploding an atomic bomb in the air and 
that results in ‘‘a wave of aiz (wave from bombardment) of high tempera- 
ture and high pressure” that ‘‘soreads in all directions quickly” and 
‘‘destroys buildings and other structures as if an earthquake or typhoon 
occurred” (p. 282). -For Nagasaki this blast effect meant that ‘‘houses 
within 1.4 miles of the epicenter collapsed, those within 1.6 miles suffered 
rather heavy damage, and even those at the point of 1.7 miles had their 
roofs and walls damaged.” Tke bombshell blast causes heat rays as a 
secondary effect: ‘‘These heat rays include ultraviolet rays as well as 
visible rays and ultrared rays. The heat rays reach the earth at the same 
speed as light, set fire to infiaramazle things on earth, burn the skin, and 
cause man’s death according to the conditions’? (p. 232). The court 


19 There is a considerable difference in the casualties reported. The plaintiffs list 
260,000 killed at Hiroshima, 73,884 at Nagasaki; similar discrepancies exist for the 
figures on wounded at each place, the plaintiff contending 154,000 at Hiroshima, 76,796 
at Nagasaki, and the defendant 51,408 zt Hiroshima, 41,847 at Nagasaki. 

20 The bombs used against Japan had an explosive power approximating 20,000 tons 
of TNT (20 kilotons), whereas currert nuclear warheads in standard weapons systems 
have an explosive power varying between 1,000,000 and 10,000,000 tons of TNT (1-10 
megatons), and some of the nuclear devices that have been tested have an explosive 
capacity of over 50 megatons. The ratio between the bombs used in World War II 
and a 50-megaton device is 1: 2500. 
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concludes that 20% to 30% of the deaths at Hiroshima and Nagasaki were 
caused by heat rays and that at Nagasaki burns were recorded as far away 
as 2.5 miles from the epicenter, and finally ‘‘tke most peculiar effect comes 
from the first stage of nuclear radial rays and residual radioactivity”? (p. 
233). These radial rays cause death, disease, and severe injury both at 
the time of the blast and long afterwards. The court is obviously im- 
pressed by the added horror that stems from tkis atomic effect that spreads 
the suffering through time and space for an unknown duration and scope 
and with uncertain consequence. Ali in all, the opinion concludes that 
even ‘‘a small-scale bomb’’ like those used against Japan has a “‘power of 
destruction’’ and ‘‘terror’’ that are ‘‘so remazkable’’ as to mean that the 
atomic bomb ‘‘cannot for a moment be compared with bombs of the past’’ 
(p. 233). The opinion ends its survey of the effects of atomic bombs with 
this sentence: ‘‘We must say that the atomic bomb is a really cruel 
weapon’’ (p. 284). 

It is on this basis that the court turns to examine the allegation that these 
atomic attacks violated international law. At the outset the court narrows 
the issue before it in a very significant way by observing that 


There is no doubt that, whether or not an atomic bomb having such a 
character and effect is a weapon which is permitted in international law 
as a so-called nuclear weapon, is an important and very difficult 
question in international law. In this case, however, the point at issue 
is whether the acts of atomic bombing of Hiroshima and Nagasaki by 
the United States are regarded as illegal-by positive international law 
at that time. Therefore, it is enough to consider this point only. (p. 
284.) 


On the one hand, this delineation of the issue cannot be emphasized enough; 
on the other, the analysis adopted by the court to reach its conclusions 
goes beyond the facts of the attacks in World War II to disclose the 
unanimous view of the Tokyo District Court on the relevance of inter- 
national law to the use of atomic or nuclear weapons against any heavily 
populated center. But certainly in a strict legal sense it is important 
to govern one’s perception of the case in accord with the restrictive con- 
ception set forth by the Japanese court. And in this regard, it is well to 
emphasize that the opinion does not attempt to deal with the legality 
of atomic weapons as such, but only with the legality of their use against 
Hiroshima and Nagasaki. This accords with the best traditions of judicial 
craftsmanship; namely, the narrowing of the dispositive issue to the 
greatest extent possible. But even here there is an inevitable ambiguity 
arising from the fact that most of the legal authority found relevant by 
the court was developed to proscribe or restrict the use of weapons with 
certain characteristics (e.g., poisons, dum-dum bullets, bacterla) rather than 
to regulate their use against certain kinds of targets. Thus if the authority 
is relevant, then its implication, by common sense, extends to the status 
of atomic or nuclear weapons as such, that is, to the very issue that the 
court sets aside. These comments are interposed so as to suggest the 
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complexity attending any interpretazion of ‘‘the holding” in the Shimoda 
case.” i i 

Tke court starts out by listing tte documents comprising that portion 
of tke international law of war de2med relevant to assessing the attacks 
on Eiroshima and Nagasaki. Thes documents consist of declarations of 
international conferences, widely ratified multilateral treaties, and a draft 
convention. Their subject matter incluces specific prohibitions of ex- 
plosives under 400 grams, dum-dum bullets, projectiles launched from 
balloons, submarines, poisonous gases, and bacteriological methods of war- 
fare, and such general sets of rezulations as the comprehensive codes 
roverning land warfare adopted at The Hague and the Draft Rules of Air 
Warzare.22. The court does not differentiate among these sources of 
legal authority to any very great extent, and certainly does not make any 
very sharp distinction between bincmg treaty obligations and declaratory 
standards never even intended for fcrmal ratification. It acknowledges the 
distinction with respect to its discussion of the relevance of the Draft Rules 
of Air Warfare (1923) by suggestirg ‘‘Tae Draft Rules of Air Warfare 
cannot directly be called positive law, since they have not yet become ef- 
fective as a treaty.” But the opinicn goes on, without offering documenta- 
tion, to aver that ‘‘international jurists regard the Draft Rules as 
authoritative” and that some countries even use them to guide the conduct 
of their armed forces (pp. 287-2337. On these grounds the court is able 
to treat these Draft Rules as constituting customary international law. 
Such an inference is jurisprudertiely significant in view of the absence 
of formal consent to these rules; but it is also significant that even the 
consistent pattern of non-adnerence to the standards preser-bed by the 
Draf; Rules as governing aerial bombardment fails to shake the confidence 
of the court in the validity of these standards.” The invocation of these 


21 Throughout this discussion ‘‘atomic’’ and ‘‘nuclear’’ weapons will be treated alike 
for purposes of legal analysis. Also, same comments will be made to clarify obscure 
passages in the decision. The translated version of the decision will be treated as 
‘Contkoritative?? when it results in awkward, and even incorrect, English. The 
Shimoda opinion contains almost no forme] documentation. 

22 The following legal materials are mentioned by the court as relevant to its de- 
liberations: St. Petersburg Declaration (1868), 1 A.J.I.L. Supp. 95 (1907); Hague 
Convention on the Law and Customs of Land Warfare ani Annex of Regulations 
(1899), Declaration on Expanding Bulleta (1899}, ibid. 129, 155; Hagne Convention 
on ths Law and Customs of Land Warfare (1907), 2 A.J.LL. Supp. 90 (1908); 
Declaration Prohibiting Aerial Bombardment (1907), ibid. 216; Treaty of Five Countries 
Concerning Submarines and Poisonous Gases (1922), 16 A.J.I.L. Supp. 57 (1922); 
Draft Rules of Air Warfare (1928), 32 itid. 12 (1938); Protocol Prohikiting the Use 
in War of Asphyxiating, Poisonous or Otler Gases, and of Bacteriological Methods of 
Warfare (1925), 25 ibid. 94 (1931). Taese various legal documents are all to be 
found in the relevant volumes of Eudscn, International Legislation, and in The Hague 
Conventions and Declarations of 1899 and 1907 (2rd ed., Scott, 1915). 

23 Most authors consider the relevant leyal norms to be lapsed as a consequence of 
persistent violation, even if they are granted a hypothetical existence. See, in particular, 
McDowgal and Feliciano, Law and Minimum World Public Order 640-659 (1961) 
(hereinafter cited as MeDougal-FeHciano); for comprehensive analysis of the relations 
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Draft Rules also illustrates the facility with which a domestice court can 
transform declaratory standards into binding legal obligations.” The _ 
Shimoda case suggests that the formal status of a legal standard may not 
be very critical to its rôle as an authoritative basis for decision.2® This 
issue warrants emphasis because it suggests so clearly the method adopted 
by this court to apply international law. 

Having recited the regulatory standards that are most applicable to the 
case the court expresses what is manifest, that these legal standards de- 
veloped prior to the development of the atomic bomb and cannot be under- 
stood as directly prohibiting its use. The opinion reaffirms the old con- 
sensual dictum that what is not forbidden states is permitted in the context 
of a new weapon: ‘‘Of course, it is right that the use of a new weapon is 
legal, as long as international law does not prohibit it.’’ (p. 285.) Buta 
prohibition need not be direct or express to be applicable. By interpreting 
the spirit of existing rules or by extending their coverage through analogi- 
cal reasoning it is possible to say that a new development is embraced 
within the earlier prohibition. Furthermore, wider principles of inter- 
national law underlie the specifie rules, and, if the use of the new weapon 
violates these principles, it violates international law without requiring 
any specific rule.” Thus a court is free to conclude that atomie warfare 
violates international law, at least under certain circumstances, even in the 
absence of an express prohibition.’ 

The opinion takes up at this point the cynical realist contention that it is 
‘‘nonsensical’’ to prohibit a weapon capable of inflicting serious injury on 
an enemy, as history shows that it will be used in any event (pp. 285-286). 
The court admits that international practice has often legitimated weapons 
whose initial appearance occasioned objection end a sense of outrage, but 
asserts ‘‘this is not always true’’ (p. 236); for example, the decision pcints 
out that the prohibitions of dum-dum bullets and poison gas were largely 
successful in eliminating these weapons from use in war. On this basis 
the conclusion is reached that ‘‘therefore, we cannot regard a weapon as 


between air war and international law see Spaight, Air Power and War Rights (8rd ed., 
1947). 

24 For a discussion of this process of evolving legal standards at the national level 
out of international declarations, see Schwelb, Human Rights and the International] 
Community (1964). 

25 Such a question is at the root of two recent studies of the lawmaking activities 
of the political organs of the United Nations. Higgins, The Development of Inter- 
national Law through the Political Organs of the United Nations (1963); Schachter, 
‘‘The Relation of Law, Politics and Action in the United Nations,’’ 109 Hague 
Academy Recueil des Cours 165 (1963, IT). 

26 These principles include the requirement of necessity attached to a military justifi- 
cation and a concept of proportionality with respect tc the ratio between military and 
non-military destruction. See McDougal-Feliciano, esp. 59-96, 529-671; O’Brien 35-63. 

27 Cf. helpful discussion in Tucker, The Law of War and Neutrality at Sea (Vol. 
50, International Law Studies, Naval War College) 54-55 (1955) (hereinafter cited as 
Tucker); ep. Schwarzenberger, The Legality of Nuclear Weapons 25-49 (1958); see 
also Lauterpacht, ‘‘The Problem of the Revision of the Law of War,’ 29 Brit. 
Yr. Bk. Int. Law 360 (1952). 
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legal only because it is a new weapon and it is still right that a new weapon 
must be exposed to the examinatwn of positive international law.” (p. 
236.) 78 | 

4t this stage the court turns to consider the teachings of positive inter- 
nat.onal law relevant to atomie bombing. It first takes account of the 
traditional distinction between th2 right to bomb indiscriminately a de- 
fended city and the obligation to bomb only military objectives in a city 
tha: is undefended. These stancards were incorporated in the Hague 
Regulations.” This distinction is relied upon and elaborated in the Draft 
Ruks of Air Warfare. These rulzs, specifically invoked by the court, re- 
strizt the right of aerial bombardment to military objectives as these 
objectives are enumerated in Article 24(2): ‘‘military forces; military 
works; military establishments cr Jepets; factories constituting important 
and well-known centers engaged ir the manufacture of arms, ammunition, 
or Cistinctively military supplies, nes of communication or transportation 
used for military purposes.’’°° Article 24(3) goes on to declare that 
“th bombardment of cities, towrs, villages, dwellings, or buildings not 
in “he immediate neighborhood of the operations of land forces is pro- 
hibsted’’; whereas Article 24(4) ellows aerial bombardment if the popu- 
lated region is near to the operations of land forces and ‘‘there exists a 
reasonable presumption thet the military concertration is sufficiently 
important to justify such bombardment, having regard to the danger thus 
caused to the civilian population.’’ The court also quotes Article 22 that 
fortids ‘‘aerial bombardment for the purpose of terrorizing the civilian 
popalation, of destroying or damzging private property not of military 
character, or of injuring non-combatants ...’’ (these articles all are 
quo-ed on p. 237). The Shimoda court concludes rather loosely that these 
Draft Rules ‘‘prohibit useless aerial bombardment and provide for the 
prireiple of the military objective first of all.” (p. 287.) It is at this 
poirt that the opinion tries to argus in favor of the authoritative character 
of these non-binding rules.** 

Furthermore, the opinion holds that the rules governing land warfare 
‘‘analogically apply since the aerial bom>oardment is made an land” (p. 
238°. Turning then back to the Hague Rules of Land Warfare, the court 
suggests that a defended city (that is, one legally susceptible to indiserimi- 
nate bombing) is ‘‘a city resisting any possible occupation by land forces’’ 
(p. 288). That is, the defenced eitz must be reasonably close to the battle- 


28 7$ should be observed that there has apparently never been evidence that a 
belligerent has refrained from using a wsapon that might give it a decisive advantzge 
out cf deference to a legal prohibition. See, e.g., O’Brien $2; ef. also Baxter, ‘‘ The 
Rôle of Law in Modern War,’’ 1953 Proceedings, American Society of International 
Law 90 (hereinafter referred to as Baxter); and see general expositior. of this view- 
point in Brodie, Strategy in the Missile Age (1059), 

29 “he opinion invokes Art. 25 of the Hague Regulations on the Law of Land Warfare 
(1907), and Arts. 1 and 2 of the Hagus Convention concerning Naval Bombardment 
(190’), 2 A.J.I.L. Supp. 147 (1908). 

30 “he court also quotes Art. 241). Tne text of the Hague Rules of Aerial Warfare 
is in 82 AJ.I.L. Supp. 12 (19388). 81 See pp. 770-771 above. 
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field. Even if the city is defended, the court says, indiscriminate bombing 
is legal only if it is restricted to an attack upon military objectives, al- 
though the opinion concedes that it is inevitable that such an attack will do - 
some damage to noncombatants and to non-military objectives. But what 
is forbidden, according to the court’s reading of customary international 
law, is an aerial bombardment of an undefended city that is either ‘‘di- 
rected at a non-military objective” or ‘‘withoct distinction between mili- 
tary objectives and non-military objectives (the so-called blind aerial 
bombardment)’’ (p. 288). On this basis, the court recalls that ‘‘even 
such small-scale atomic bombs’’ as used against Japan release ‘energy 
equivalent to a 20,000 TNT bomb” and that this ‘‘brings almost the same 
result as complete destruction of a middle-size city, to say nothing of in- 
discrimination of military objective and non-military objective’’ (p. 239). 
And so the court reasons that 


the act of atomic bombing an undefended city .. . should be regarded 
in the same light as a blind aerial bombardment; and it must be said 
to be a hostile act contrary to international law of the day. (Original 
in italics. p. 239.) 


From here it is a short step, immediately taken by the court, to conclude 
that Hiroshima and Nagasaki were undefended cities that suffered the 
equivalent of blind aerial bombardments in violation of international law. 
This conclusion is reached, even though the court concedes that there were 
some military objectives in both cities and that zhe atomic bombs may have 
been dropped for the sole purpose of destroying these military chjectives.%? 

After pronouncing the illegality of the atomic attack the ccurt pauses 
to consider whether the concept and practice o? total war, especially as it 
developed in World War II, do not invalidate the underlying principles 
restricting bombardment to military objectives. The court affirms the sur- 
vival of the older principles of limitation upon belligerent policy and 
points to the continuing inviolability of such objects as ‘‘schools, churches, 
temples, shrines, hospitals, and private houses” (p. 239), as evidence that 
non-military objectives remain protected in modern war. Instead, total 
war is understood only to extend the concept of war to include the economic 
processes underlying the war effort, but not to authorize any policy of total 
obliteration. The court, it must be said, seems somewhat confused on 
this set of issues. For it enumerates ‘‘food, trad2’’ and ‘‘human factors 
like population, man-power, ete.” as being within the narrower concept of 
total war to which it subscribes (p. 240). But it is evident that if people 
are military objectives, then the attacks on Hiroshima and Nagasaki are 
legitimate within its own terms, In fairness, elthough it is nowhere said 
very explicitly, the court’s opinion prcbably intends only tc authorize 
attacks on those people who are contributing rather directly *o the war 


32 The relevant language is italicized by the ecurt: ‘‘. . . even if the aerial bombard- 
ment has only a military objective as the target of its attack, it is proper to understand 
that an aerial bombardment with an atomic bomb on bath cities of Hiroshima and 
Nagasaki was an illegal act of hostility as the indiscr:minate aerial bombardment on 
undefended cities.’’ (p. 289.) 
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effort, not to people in general. Even this restrictive interpretation is 
not very satisfactory, however, if eztivities relating to food and trade are 
: considered to be part of the war effort. It seems evident that once any 
conzessions of this sort are made in the direction of total war, then it is 
quite difficult to retain the distinction between military and non-military 
objectives, and without this distirction the central basis of legal con- 
dernation——the indiscriminate character of an atomic attack—is undercut. 

The court goes on to say that this reasoning with respect to atomic 
attecks does not imply that strategic area bombing is a violaczion of inter- 
national law, even if the idea of an area or zone is broader than that of 
military objective. The opinion points out that where military objectives 
are concentrated, defenses heavy, ani camouflage effective, then by bombing 
a zune ‘‘the proportion of the cestruction of non-military objective is small 
in comparison with the large military interests and necessity’’ (p. 240). 
But the court stops short of upholding area bombing, saying only that ‘‘it 
cannot say that there is no room for regarding it legal.” ° The Shimoda 
court seems eager here to emphasize the narrow scope of the holding and 
to avoid resting the opinion on Hircshima and Nagasaki upon legal reason- 
ing that would also necessarily condemn the non-atomic bellizerent policy 
adopted on both sides throughout World War II.” The opinion con- 
eluces that the area principle, even if aecepted as broadening the scope 
of a permissible attack on an undefended city, does not alter the legal 
status of the attacks upon Hiroshima and Nagasaki, as neither city was one 
in which military objectives were concentrated. 

In addition to the law regulatirg aerial bombardment, there are quite 
separate grounds, however, the court asserts, for regarding the attacks 
upon these two Japanese cities as illegal. The court accepts es a principle 
of international law the duty to rezrain from using means of warfare that 
cause unnecessary suffering, a prixciple it derives from the ‘‘just war” 
tracition and its expression in the St. Petersburg Declaration of 1868. 
At the same time the opinicn acknowledges that humanitarian considera- 
tiors must always be balanced against military ones to discover the limits 
of legitimate warfare. Thus, it is rot possible to base a prohibition on the 
use of atomic bombs directly and uncritically upon the prohibition put upon 
projectiles under 400 grams in the St. Petersburg Declaration. For these 
latter weapons did not offer any military advantage comparable to that 
der-ved from the atomic bomb. But the court views as more relevant 
in this regard the prohibiticns placed upon poison gas. The language in 
Article 23(a) of the Hague Regulations respecting Land Warfare, the 
Declaration prohibiting the use of projectiles the sole object of which is 


33 Consistent with the mode of analysis adopted by the court (see Secs. IT and III 
below), it would not be necessary to condemn or exonerate strategic azea bombing as 
a waole, but only to pass judgment tpon its various specifie occasions of employment. 

82 Of. on this Spaight, who upholds zhe legality of strategie ares bombing and 
chalenges the legality of the atomic attacks in Air Power and War Rights 265-281 
(8rc ed., 1947), with McDougal-Feliciano 665-666, who regard the strategic area bomb- 
ing and the atomic attacks as having the came legal footing. 
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the diffusion of asphyxiating or deleterious gases (1899), and the Geneva 
Protocol of 1925 prohibiting ‘‘the use in war of asphyxiating, doisonous 
and other gases, and bacteriological weapons’’ are deemed relevant by 
the Shimoda court.” Apparently, although this is not explicit, the pro- 
hibition of poison gases is so relevant because, as with tomic weapons, gas 
is a significant weapon. Note that, as has already been mentioned, the 
fact that neither Japan nor the United States ratified the Geneva Protocol 
is not deemed to detract from its authority. The court suggests that 
‘‘there is not an established theory among international jurists in connec- 
tion with the difference of poison, poison-gas, bacterium, etc. from atomic 
bombs’’ (p. 241). The court then argues that the dezisive consideration 
is whether the weapon causes unnecessary suffering and is cruel in its 
effects. This depends, it would appear from the analysis, although again 
this is not spelled out, upon the proportionality of the relationship between 
military and non-military destruction. Apparently it is on this basis that 
the court concludes that ‘‘it is doubtful whether atomic bombing really 
had an appropriate military effect at that time and whether it was neces- 
sary’’ (p. 241). And to call attention to the peculiarly eruel effects of 
the atomic bomb, the opinion refers to radiation sickness that continues to 
. afflict its victims eighteen years after the attack, that is, in 1963. With 
this, the court formulates one of its several italicized holdings: 


It is not too much to say that the pain brought by the atomic bombs 
is severer than that from poison and poison-gas, and we can say that 
the act of dropping such a cruel bomb is contrary to the fundamental 
principle of the laws of war that unnecessary pain must not be gwen. 
(pp. 241-242.) 


It must be observed that the opinion makes no effort here to examine 
whether, in fact, the attacks upon Hiroshima and Nagasaki hastened the 
end of the war and saved lives on both sides.’ Even if the court had 
considered these claims relevant and had been persuaded of their accuracy, 
it might still have concluded as it did by denying the right to seek un- 
conditional surrender by a means that tends to arouse terror, and es- 
pecially when these means are used to destroy populated cities that contain 
relatively few, and those insignificant, military targets. 

The principal holding of the court is, of course, that the attacks with 
atomic bombs upon Hiroshima and Nagasaki on August 6 and 9 of 1945 


35 For texts, see documentary sources given in note 22 above. 

86 For reliance upon the relevance of pre-atomic international law, especially by 
analogy to the prohibition of poison gas, see Singh, Nuclear Weapons and International 
Law 147-173 (1959); Schwarzenberger, op. cit. note 27 above, at 26-38; for skepticism, 
see McDougal-Feliciano 659-668; Tucker 50-55; O’Brien 88-94; Stone, Legal Controls 
of International Conflict 547-548 (1954). 

37 The defendant asserted this as part of its argument for the legality of the atomic 
attacks. One commentator in the United States went so far as to conjecture that these 
attacks ‘‘saved the very national existence of Japan. It may have been a blessing in 
disguise to the Japanese nation: the Divine Wind that saved Japan from national 
hari-kiri.’’ Stowell, ‘‘The Laws of War and the Atomic Bomb,’’ 39 A.J... 784 
(1945). 
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were in violation of international law. The principal reasons given were 
as follows: 


(1) International law forbids an indiscriminate or blind attack 
upon an undefended city; Hiroshima and Nagasaki were undefended; 
therefore, the attacks were illegal. 

(2) International law only permits, if at all, indiscriminate bombing 
of a defended city if it is justified by military necessity; no military 
necessity of sufficient magnitude could be demonstrated here; therefore, 
the attacks were illegal.** 

(3) International law as it has specifically developed to govern aerial 
bombardment might be stretched to permit zone or area bombing of an 
enemy city in which military objectives were concentrated; there was 
no concentration of military objectives in either Hiroshima or Naga- 
saki; therefore, no legal basis exists for contending that the atomic 
attacks might be allowable by analogy to zone bombing, because even 
the latter is legal, if at all, if directed against an area containing a 
concentration of military targets. 

(4) International law prohibits the use of weapons and belligerent 
means that produce unnecessary and cruel forms of suffering as 
illustrated by the prohibition of lethal poisons and bacteria; the atomic 
bomb causes suffering far more severe and extensive than the pro- 
hibited weapons; therefore, it is illegal to use the atomic bomb to 
realize belligerent objectives : °° 


(a) that is, the duty to refrain from causing unnecessary suffering 
is a principle of international law by which all belligerent activity 
is tested, whether specifically regulated or not; 

(b) that is, specific prohibitions embody a wider principle and this 
principle extends ta new weapons’ developments not foreseen at 
the time when the specific prohibition was agreed upon. 


Having reached these conclusicns favorable to the plaintiffs, the opinion 
goes on to examine whether a Japanese court is able to award compensation 
to these individuals injured at Hiroshima and Nagasaki. The main issues 
in this part of the case are as follows: 


38 This second rationale is important because it liberates, to some extent, the Shimoda 
decision from the archaic distinction between a defended and an undefended city. 
See Spaight, op. cit. note 23, at 261: ‘‘Not for a generation or more has the accepted 
criterion of a place’s liability been its being fortified or not. Under the Land War 
Rules of The Hague (1907, Art. 25) such Lability depends on its being defended; 
being defended and being fortifiec are, of course, not necessarily synonymous. But 
even the criterion of defence has in its turn become outmoded. A town’s immunity 


rests today on its containing no military objectives... .’’ But see retention of dis- 
tinction in Art. 621(d) of the eurrent United States manual, Law af Naval Warfare 
(1955). 


38 There are two contentions here: first, the principles underlying specific rules may be 
extended to prohibit activity unregulated by specifie rules—the prixciples serve as a 
sufficient legal criterion by themselves; second, prior specific rules incorporate and 
exhibit principles, and the rules may be extended to cover analogous situations. 
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(1) Assuming that there was an injury caused by a violation of 
international law, is there also a violation of domestic law that can 
be relied upon by a domestic court as the basis for recovery? 

(2) Are the municipal aspects of the case governed by Japanese 
or United States law? 

(3) Can Japan be made responsible for waiving the international 
claims of its nationals? 

(4) Can the United States be made responsible either in a Japanese 
court or by hypothesizing the outcome in an American court? 


The court summarily concludes that, despite the absence of a specific 
provision in the Imperial Constitution of Japan (in force at the time of 
the atomic attacks), it was generally understood that a violation of intar- 
national law, whether customary or treaty, was also a violation of Japanese 
municipal law. The same legal result, the opinion finds, occurs in the 
United States, and there treaty law has the berefit of an explicit consti- 
tutional provision, Article VI, paragraph 2.*° Therefore, a violation of 
international law is ipso facto a violation of the domestic law of both Japan 
and the United States. But, as the opinion notes, the violation of municipal 
law is of no relevance unless these plaintiffs have the standing to present a 
claim and the court before which it is brought is competent to adjudicate 
such a suit on the merits. 

The court affirms that when a belligerent injures another belligerent 
by an illegal act then it is lable to pay damages. But the lability is 
possessed by the United States and it is discharged by paying Japan. 
The only proper defendant is the United States and not, as the plaintiffs 
alternatively contended, the public official who ordered the illegal acts, 
President Truman. But is there a legal claim possessed by the injured indi- 
viduals as well as the injured state? The opinion does not endorse the 
pure form of the traditional view that states, and only states, have the 
standing to pursue claims arising from violations of international lew. 
The language used in the opinion is not entirely clear, but the court seems 
to affirm the potential capacity of the individuals to enforce international 
law. At the same time, the court denies that this capacity always, or even 
generally, exists in present-day international law. On the contrary, the 
individual only posseses a legal capacity to proceed on his own when the 
capacity has been specifically conferred in an international agzreement.** 
In the italicized formulation of the court: 


It is still proper to understand that individuals are not the subject 
of rights in international law, unless it is concretely recognized by 
treaties. ... (p. 245.) 


40 Art. VI, par. 2, reads in the relevant clause: ‘‘and all Treaties made, or which 
shall be made, under the Authority of the United States, shall be the supreme Law 
of the Land... .” 

41 The court gives some examples of treaties that have conferred procedural capacity 
upon individuals on p. 244. 
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The court also discusses the relevance of the legal capacity of a state 
to assert a legal claim against anocher state in behalf of a national injured 
by a violation of international law (the so-called right of diplomatie pro- 
tection). The plaintiffs contend that individuals have a legal right to 
insist upon diplomatic protection. The court denies this, affirming the 
orthodox position that a plaintiff state has full discretion whether to pro- 
ceed or not, and if it decides not te, its national has neither a claim against 
its own government nor a secondary or residual right to proceed against 
the alleged wrongdoer state. Thet is, a national is completaly dependent 
on the willingness of his governmant to assert a claim for his benefit in a 
situation of the kind presented by the injuries done at Hiroshima and 
Nagasaki. In international law tke government recovering on such a claim 
is not required to give the amotnt awarded to the injured individuals. 
The rôle of this argument in the case is not made entirely plain. The 
court seems to be saying that >n an international level state-to-state 
relations govern both the presentation of the suit and the rights of re- 
covery, and that, therefore, these njured individuals have n> independent 
legal rights. 

The court goes on to inquire whether it is possible for these claimants 
to recover on the basis of a national cause of action in the domestic courts 
of either Japan or the United States.** Recovery on the basis of the 
wrongs alleged is impossible in a Japanese court, the opinion reasons, 
because Japan, in common with ozher countries and in deference to inter- 
national law, does not allow a fcreign zountry to be a defendant in its 
courts. The same result follows in the United States as a consequence 
of the national adoption of the scvereign immunity doctrine allowing the 
government to be made a defencart only when it has given its consent. At 
the time of the illegal acts, there was no right to sue the United States 
Government in United States courts. Even if one gives the plaintiffs the 
benefit of the Federal Tort Claims Act, enacted after 1945 but before 
the suit commenced, it would not authorize this claim because it stipulates 
exceptions for the discretionary duties of administrative organs and for 
claims based on the hostile acts of land and sea forces or arising in a 
foreign country.** For these reasons claims of the Shimoda variety are 
not allowable in the domestic couzts of the United States. 


42 Having considered the avéilabilitr of an international claim, the Tokyo court 
goes on to inquire whether these claimants might not be able to bring a national claim 
based upon international law in the domestic courts of one or the other country. It is 
in this context that doctrines of sovereign immunity and act of state bar adjudication. 

43 The Shimoda opinion reasons this vay apparently( it is not made axplicit) because 
the court considers that the case, in ome sense, is being tried as if it were brought 
against the United States; for without the waiver clause Japan would clearly not be a 
permissible defendant. Therefore, it is necessary to see whether the plaintiffs would 
have had a claim in the absence of a -vaiver so as to determine if anything of value 
was waived. It is in this respect tha: it is relevant to assess whether the plaintiff 
could have proceeded against the United States in either United Stetes or Japanese 
domestic courts. 

44 Cf. Federal Tort Claims Act, 28 U.S.C. §2680; see Note, ‘‘Tae Discretionary 
Function Exception of the Federal Tort Claims Act,’’ 66 Harvard Law Rev. 488 (1953). 
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The remaining important issues arise from the waiver of Japan’s claims 
against the United States in Article 19(a) of the Peace Treaty between . 
the Allied Powers and Japan.** The court assumes that the waiver did 
embrace whatever claims were possessed by Japan and its nationals as a 
consequence of the illegal bombings of Hiroshima and Nagasaki. The 
claims of Japan that were waived consisted of its rights to assert diplomatic 
protection, and this, in the court’s view, is ‘‘an inherent right of the state,’’ 
the waiver of which would give the plaintiffs nothing to complain akout 
under any circumstances.’ What is more intricate is the effective waiver 
of the potential claims of these individuals in sheir own capacity. It 
should be remembered that, independently of the waiver, the court ex- 
pressed the view that there were no causes of action available for indi- 
viduals to pursue; in the view of the court, then, there was nothing to waive. 
But, following the canon of completeness of legal reasoning, the court 
goes on to investigate the proper scope of the waiver as if it mattered. 
It finds that a government does, by the authority given it under municipal 
law, have the competence to waive effectively the international claims of 
its nationals. And the decision concludes that, in fact, Article 19(a) 
waived ‘‘the claims of Japanese nationals in the municipal laws of Javan 
and of the Allied Powers, against the Allied Powers and their nationals.’’ 
(Italies in the original, p. 249.) This is the ratural meaning of Article 
19(a), the unanimous view of the three experts appointed by the court and 
the position taken by Kumao Nishimura, writing as Director of Treaties 
Bureau in the Ministry of External Affairs, in an official article-by-article 
explanation of the Japanese Peace Treaty.*? 

The court also deals with a subtle subsidiary argument of the plaintiffs 
that the Japanese Peace Treaty must have created rights of Japanese 
nationals in order to be able to waive them; taat is, if no rights existed 
there was nothing to waive, and there would be then no content for this 
part of Article 19(a). Therefore the waiver must be taken to admit the 
legal rights of these claimants to proceed direct_y under international law. 
The court denies this, observing that what was waived were the claims of 
Japanese nationals under the municipal laws of Japan and the Allied 
Powers. 

Is the Japanese Government legally responsible to these plaintiffs for 
the waiver? Was it a wrongful waiver? First the court points out that 
“the claims of international law were not the object of waiver” (p. 249) 


45 Art. 19(a): ‘‘ Japan waives all claims of Japan and its nationals against the Allied 
Powers and their nationals arising out of the war or out of actions taken beecausa of 
the existence of a state of war, and waives all claims arising from the presence, 
operations or actions of forces or authorities of any of the Allied Powers in Japanese 
Territory prior to the coming into force of the present Treaty.’’ 

46 There is nothing to complain about because there is nothing lost. Without the 
waiver the plaintiff would have had no rights arising cut of the law governing diplo- 
matie protection. 

47 See p. 249; cf. also note 43. 

48 This conclusion reflects the view that the international (state-to-state) claims were 
not ‘‘elaims of Japanese nationals’? within the meaning of Art. 19(a). 
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in Article 19(a), there were none;** and second, that even those claims 
that were waived could not, even in the absence of waiver, ke pursued in 
the municipal system of either Japan or the United States as a consequence 
of sovereign immunity. On this basis it is easy for the court to conclude 
“that the plaintifs had no rights to lose, end accordingly therz is no reason 
for asserting the defendani’s legal responsibility therefor”? (p. 250).%° 

The opinion ends with a statement expressing compassion for the victims 
` of atomie attack and looking forward to the abolition of war. The court 
even ventures to comment upon the non-legal obligations of the Government 
of Japan to those who suffer from war damage. In its closing paragraph 
the opinion goes so far as to say: ‘‘The defendant State [Japan] caused ' 
many Nationals to die, injured them, and drove them to a precarious life 
by the war which it opened on its own euthority and responsibility’? (p. 
250). The opinion also refers to the ‘‘Law respecting medical Treatment 
and the like for Sufferers of the Atomic Bomb’’ as being relevant, but on 
such a small seale that ‘‘it cannot possibly be sufficient for the relief and 
rescue of the sufferers of the atomie bomb”? (p. 250). ‘‘Needless to say,” 
the opinion states, ‘‘the defendant state should take sufficient measures’’ 
(p. 250). But this is not something that can be done by a court, but 
is “a duty which the Diet or legislature or the Cabinet or the Executive 
must perform.” Besides, it is desirable not only to give relief to these 
complainants but also to the ‘‘general sufferers of the atomic bombs; and 
there lies the raison d’étre of the legislature and the administration.’’ 
(p. 250.) Responding rather caustically to the argument of the Japanese 
Government emphasizing the limits of its financial capability, the decision 
observes that ‘‘It cannot possibly be understood that the above is financially 
impossible in Japan, which has achieved a high degree of economic growth 
after the war. We cannot see this suit without regretting the political 
povarty’’ (p. 250).54 This is a rather unusual and direct plea for action 
by a lower court, although so far as I haye been able to ascertain, without 
result.>? 

The decision ends by disraissmg the plaintiffs’ claims on the merits, and 
is signed by the three judges that composed the Tokyo District Court for 
this case. 


49 This seems confusing. When the court refers to ‘‘the claims of international law’? 
in this setting, it means the state-to-state claims, but not the claims that might, but for 
sovereign immunity, be brought in a domestic court on the basis of international law. 

50 Here, again, some additional] comment may avoid confusion. The court construes 
the waiver as directed at the possibility of claims brought in domestic zourts, but con- 
siders these potential claims as not giving rise to ‘‘rights’’ because <hey were fore- 
elosed ab initio by the bar of sovereizn immunity operative in both the United States 
and Japan. 

51 Cf. analogous argument in the French Spoliation Cases, where individuals eon- 
tended that the United States Government was liable for the satisfaztion of claims 
waived by treaty. See Hooper v. United States, 22 Ct. Cl. 408 (1887). Subsequently, 
Congress accepted the merit of these contentions and granted relief by statute, just 
as the court urges in Shimoda. I am grateful to Professor Quincy Wright for calling 
my attention to this analogy. 

52 This conclusion is based upon my correspondence with Professor Yuichi Takano. 
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II. Tae SHIMODA CASE As A LuGat PRECEDENT 


At best, the process by which authoritative standards of law emerge in 
international society is a complicated one. This is doubly so for a subject 
matter that is at once so tinged with human emotion and so centrally 
connected with the power of the dominanti nation-states as is the appropri- 
ate legal policy for the governance of nuclear weapons. Comment on 
Shimoda as a legal precedent must be understood as taking place against 
a background where the whole enterprise of law and order is in issue, 
where the passions of national sovereignty seem to command so much more 
- allegiance than do appeals in behalf of world order. 

At this stage it is, in addition, premature to discuss the relevance of 
Shimoda to an evolving international law of war applicable to the con- 
ditions of nuclear warfare. Despite, however, these grounds for caution 
some tentative remarks seem appropriate. Clearly, for instance, it is 
wrong to suppose that Shimoda by itself gives any answer to such hard 
questions as whether it is ‘‘legal’’ to resort to nuclear weapons for purposes 
of self-defense against a non-nuclear armed attack. But given the absence 
of applicable legal standards, the effort by Shimoda to apply the pre- 
nuclear international law of war to the use of atomic bombs is certainly 
significant in some respects. For Shimoda, at least, is illustrative of how 
a court might go about appraising a challenged use of nuclear weapons in 
the future, disclosing some of the kinds of considerations that might be 
relevant to a legal appraisal. Can we, however, go beyond this and say 
that, in any sense, legal standards, no matter how restricted. emerged 
from the holdings in Shimoda? Among the limitations of Shimoda as a 
legal precedent is the fact that its holdings are drawn narrowly and that 
the adjudicating tribunal is a lower court without any particular experi- 
ence in handling international law cases. These handicaps are offset to 
some degree by the fact that the Shimoda opinion is likely to strike readers 
as a thorough and impartial analysis of the legel issue raised in the case. 
Its value as legal authority is further enhanced by the fact that the court’s 
reasoning was heavily influenced by the three reports submitted by ex- 
perts appointed to advise the court. Hach of these experts was a dis- 
tinguished Japanese professor of international law, fully competent to 
analyze the legal problems at issue. The agreement among these experts 
and the court’s acceptance of their guidance certainly seem relevant to an 
appraisal of the authoritativeness of Shimoda. 

At the same time, it might be easy to detach the case from political 
reality and exaggerate its importance. By itself, Shimoda is unlikely to 
be taken into account by those entrusted with zhe formation of military 
policy in the leading nuclear Powers. One wonders whether even legal 
advisers to these governments will consider Simoda relevant to their 
advising functions. But Shimoda may be a factor fostering the creation 
of a world climate of opinion vis-a-vis the use of nuclear weapons that may 
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eventually insinuate itself into governmental policy-making processes.®§ 
The extent of this impact will depend, to some degree, upon what ‘‘be- 
comes’’ of Shimoda, how and to what extent it is perceived as significant 
by those with the capacity to share world opinion in this area. | 

The subtle and imperceptible infiuence of attitudes toward legitimacy 
upon national security policy is Jifficult to pin down, but nonetheless a 
potent political reality. It mak:s little difference whether the United 
„States is formally bound or not by the prohibitions upon the use of poison 
gas; the vigor of the inhibizion arises from the widespread repudiation of 
poison gas as legitimate, a repudiation sc widespread that, if ignored, will 
undermine suppcrt at home and with allies for national policies. Defer- 
ence to legal standards cannot be fully measured by their technical status 
as binding or not; the Shimoda 2ase itself makes clear thet the general 
acceptance of the standards in the world community is more legally relevant 
than whether they have been introduced into a convention that is binding 
upon the defendant state.4 

Shimoda is also important as a Zormal juridical event that will certainly 
be asserted as relevant to similar juridical events in the future should 
they ever occur. Just as the Eichmann case was decisively shaped by the 
Nuremberg Judgment, so, but possibly to a lesser extent, will any subse- 
quent legal appraisal of the use of nuclear weapons be conditioned by 
Shimoda. One side or the other in a legal controversy will undoubtedly 
find it helpful to their presentat.on and those given authority to decide 
will almost certainly take it intc explicit account. Shimoda also has a 
potential relevance to current eiforts to outlaw nuclear weapons or to 
prohibit their first use. This matter will be discussed in Section IV. 

Shimoda deals with a problemafic area in the law of war—the regulation 
of the means used to wage warfazte, and more specifically, tae attempt by 
law to stigmatize certain weapons as impermissible. As Richard Baxter 
has written: ‘‘[r]egulation of the use of weapons is the most difficult 
problem which the law of war facas and is the type of problem with which 
it deals least effectively.” 5 Baxter explains that 


International law has probally proved to be relatively ineffective in 
dealing with weapons because a state which has once determined that 
it must resort to the use of force cannot be persuaded that the law 
forbids the use of the most efective instruments of force which it has 
at its disposal.5¢ 


53 There seems to be some ground fer thinking that world public opinion played a 
rôle in creating a climate favorable far the negotiation of the Partial Nuclear Test 
Ban Treaty of 1963. 

54 See pp. 770-772 above for discussion of use by the Tokyo District Court of legal 
documents almost irrespective of their Zormal sżatus as binding or not. 

5 Baxter 90. 

58 Ibid. at 91; cf. O’Brien on the ride of nasural law as a source of constraint that 
should always take precedence over pregmatie considerations (pp. 100-113); however, 
note that O’Brien interprets natural law in such a way that ‘‘a duty of success, par- 
ticularly against a Communist attack’” (p. 112) figures prominently in the process of 
identifying the limits of legitimate military necessity. 
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In fact, Baxter goes so far in articulating the rationale used by those who 
favor the abandonment of this portion of the international law of war as 
to say: 


There is so little distinction between the use of force in international 
relations and the use of weapons through which force is exercised 
that the two problems are actually one. If the devastation of modern 
war is to be avoided, it must be accomplisted through measures which 
forbid the unlawful use of force and provide the international com- 
munity with means of preventing and suppressing it." 


The Shimoda court expressly and significantly rejects this line of reasoning 
by saying that international law does not acknowledge the doctrine of 
‘total war,’’ but places strict limits upon what it is permissible for the 
belligerent to do in order to win. And one of the limits concerns the 
kinds of weapons that are permissible and another concerns the kind of 
targets that are permissible. As we have emphasized, the holding is 
limited to saying that the use of this kind of weapon against this kind of 
target is impermissible. It is, of course, still quite appropriate for Baxter 
to regard this as an unpromising area of the international law of war, 
although such a contention seems to discount the central assumption under- 
lying the idea of mutual deterrence at the stratagic level, especially as it is 
expected to operate in the relations between the United States and the 
Soviet Union. In effect, there exists a prohibition upon recourse to nuclear 
weapons backed up by the sanction of threatened retaliation and by the 
shared objective of avoiding mutual devastation. 

But suppose that a given prohibition in the law of war is ineffective in 
the sense of being frequently violated. To what extent should a court or 
commentator take considerations of effectiveness into account when pro- 
nouncing upon the past or prospective legality of challenged conduct? 
And it suggests, as well, the further problem as to whether patterns of 
practice that disregard fundamental legal polHcies should be understood 
as a repudiation of the policy rather than as a violation of the law." 
This consideration is relevant to an interpretation of the argument that 
strategic area bombing using high explosives during World War IT was no 
worse than the atomic attacks, and if the latter are illegal, then so are the 
former, despite their prevalence." The Shimcda court, as we have seen, 
refuses to pronounce directly upon the legality of strategic arza bombing 
but expressly rejects the implication that its widespread practice has made 


57 Baxter at 94-95. 

58 Relevant to an assessment of the connection between effectiveness.and validity in 
international law are Tucker, ‘‘The Principle of Effectiveness in International Law,’’ 
in Lipsky (ed.), Law and Politics in the World Community 31-48 (1953) and Falk, 
‘‘Janus Tormented: The International Law of Internal War,’’ in Resenau (ed.), 
International Aspect of Civil Strife (1964); in the context of the legal regulation of 
nuclear weapons, see Schwarzenberger, op. cit. note 27 above, at 57-59. 

59 On the legality of strategic area bombing, see sources cited in note 34; for a 
useful analysis of strategic bombing in World War II, s2e Brodie, op. cit. note 28 above, 
at 107-144. 
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inapplicable or void the traditional legal limits upon the bombardment of 
inhabited cities.®° 

It is also possible to argue that any weapon can be used in war unless 
its use is expressly prohibited or regulated by an international convention.** 
This is an application of an avprcach to obligations in international law 
that received its purest stateraent in the majority opinion in the Lotus 
case.6* Under this reasoning a state is permitted to do whatever is not 
expressly forbidden by some rule of international law to which it has given 
its tacit or explicit consent. This = apparently the official pcsition of the 
United States with respect to the l-gal status of nuclear weapons, at least 
as it is expressed in the field manu.ls issued for the armed services by the 
Government. For example, Article 618 of the Law of Naval Warfare: 


There is at present no rule o? international law expressly prohibit- 
ing states from the use of auclear weapons in warfare. In the 
absence of express prohibitimm, the use of such weapons against 
enemy combatants and other military objectives is permitted.® 


The Shimoda court cannot be sazd to constitute directly contradictory 
authority, although it does to some extent undercut the premise of Article 
613 by assimilating atomic weapons into the prohibitions covering poison 
gas, and by its conclusion that the use of these weapons at least against 
inhabited cities, which are not pleces where military objectives are con- 
centrated, amounts to illegal bonsbing because it is indiscriminate and 
because it produces terror and urnecessary suffering. But, again, it is 
important to realize that Shinoda is not concerned with the legality of 
weapons as such, but with a specifie historic occasion of their use. Because 
of this restricted concern it is impossible to disentangle which portions of 
the rationale pertain to the properties of the weapon and whieh to the 
target chosen and the historical c=rcumstances (especially, Japan on the 
brink of defeat) of its use. Certainly it is correct to say, Eowever, that 
the Shimoda court seems opposed tc a literal, perhaps an overly restrictive, 
reading of the Lotus opinion or Article 613; aeecrding to the opinion, 
there is no need for an express drehibition to support a finding of illegal 
use.** Shimoda expressly refuses to consider a weapon to be eutomatically 


60 See discussion pp. 773-774 above. 61 See sources cited in note 27 above. 

62 The Lotus Case, 1827, P.C.. J., Ser. 2, Ne. 19. 

63 Law of Naval Warfare (1955); cp. Par. 35 of the U. S. Army’s Law of Land 
Warfare: ‘‘The use of explosive ‘atomie weapons,’ whether by air, sea or land forces, 
cannot as such be regarded as violative of international law in the ebsence of any 
customary rule of international law or international convertion restricting their em- 
ployment.?? 

64 Art. 613 contains a footnote that sa7s that ‘‘the employment, however, of nuclear 
weapons is subject to the basic principes stated in Section 220 and Article 221.’ 
Art. 220 sets out the three basic principles of the law of war—military neces- 
sity, humanity, and chivalry—that limit the discretion of belligerents in all cireum- 
stances. The footnote also refers the reader to another footnote that -orbids the use 
of any weapon that causes unnecessary stfering or devastation not justified by military 
necessity. It also refers to Arts. 621 arā 622, which limit the right of bombardment. 
In Art. 621(a), for instance, ‘‘the wantan destruction of cities, towns, or villages, or 
any devastation not justified by militar~ necessity, is prohibited’’; ard Art. 621(e) 
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legal just because it is new and not the subject of an express prohibition; 
even a new weapon may be regulated either by analogy to earlier prohibi- 
tions of other weapons or by reference to such guiding principles as those 
underlying the idea of military necessity. 

Shimoda views military necessity in a fairly orthodox way. It refuses 
to exonerate the bombings because they may have hastened the Japanese 
decision to surrender and thereby achieved a net saving of lives, even of 
Japanese civilian lives, although these arguments were presented to the 
court by the defense and are frequently offered in the West as the 
principal justification for the atomic attacks. It is a peculiar claim of 
justification because it depends on such a highly conjectural view of what 
might have happened in World War IT had these atomic bombs not been 
dropped. If a court accepted evidence on both sides on the relationship 
between the acceptance by Japan of the Potsdam Proclamation and the 
atomic bombings, it would still have an issue that was so conjectural as to 
be virtually incapable of resolution; the causal sequence is too complex 
(there are too many intervening variables) to permit any fair averment 
that event X (Hiroshima-Nagasaki) either caused or did not cause event 
Y (Japan’s surrender).® Western writers blancly assert the connection 
and go on to say, in vindication of the attacks, that lives on both sides were 
saved, because the casualties in the two cities were far lower chan would 
have been the casualties in the event of an invasion of Japan.“ 

As the Shimoda court notes, such reasoning, if accepted, would tend 
to legitimate any belligerent act, however extreme and horrible.* Thus 
the Japanese court rejects the extreme view of a contextual approach to 
legal valuation that tends to account for any act by reference to an ac- 
ceptable goal, the surrender of the enemy and the restoration of peace. 
The relatedness of all experience makes it possible for such an abstract 
approach to legitimatize virtually all conduct, but the acceptability of 
the argument would probably vary with the pragmatic consequences of 
the challenged acts, that is, with whether the belligerent policy succeeded 
or not. It would seem much easier to make a prima facie showing of 
‘‘military’’ relevance if there is an eventual victory for the side whose 
policy is challenged. One danger of the contextual approach is that it 


states that ‘‘Bombardment for the sole purpose of terrorizing the civilian population 
is prohibited.’’ Thus the footnote limitations upon Art. 613 might lead one to con- 
strue it to be compatible with the decision in Shimoda. 

65 See authorities cited in note 11 above. 

66 For some assessment of the impact of the atomic bombing upon Japan’s decision 
to surrender, see Brodie, op. cit. note 28 above, at 133-152, and Butow, Japan’s 
Decision to Surrender (1954). 

eT For the claim that lives were saved see Stimson, ‘‘The Decision to Use the Atomic 
Bomb,” 3 Bulletin of Atomic Scientists 37 (1947) ; Stowell, loc. cit. note 37 above. 

68 To accept the approach of the ‘‘radical contextualists’’ is to move international 
law into virtual harmony with the practice and theory of ‘‘total war.’’? The only 
limitation is that the belligerent policy be undertaken in the good faith expectation 
that it will somehow weaken the enemy, and thereby contribute to the war effort. 
And since the enemy’s morale is a relevant target for military attack, any tactic, 
however terroristic, is legitimate. 
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degenerates into the rationalization of national conduct in legal rhetoric. 
Whatever our side does is ‘‘legal,’’ whatever they do is ‘‘illegal.’’ Such 
an approach tends to undermine the whole structure of reciprocity that 
underlies the duty to uphold the rules of international law. As soon as the 
motivation of conduct, as well as conduct itself, enters into the determina- 
tion of what is legal, the conclusions of legal analysis are almost certainly 
likely to be self-serving and those with contradictory motivations can 
generate an equally convincing, albeit contradictory, set of legal conclu- 
sions. This process of legal analysis impairs the actual and potential 
ordering rôle of international law in stabilizing relations between rival 
states pursuing incompatible objectives, and yet sharing a common interest 
in maintaining peaceful relations, a common interest that might take in- 
creasing precedence over the goals of conflict in view of the mutual com- 
mitment to avoid nuclear warfare. 

The Shimoda case does not delimit the context to include the remote 
political goals of the atomic attazk, but rather restricts the context to the 
facts of the attack, the effects af the weapons, ana the character of the 
target area. 

This structure of analysis in Shimoda is supported by four principal 
types of legal authority used somewhat interchangeably. First, the positive 
legal rules contained in conventional and customary international law are 
cited as support. Second, the broader principles or policies underlying 
these rules are used both to assess the legality of conduct not expressly 
covered by the rules and to interpret the proper scope of the existing 
rules.°° Third, the court makes general references to the views of inter- 
national jurists as a basis for its own conclusions. And fourth, and per- 
haps most significantly, the opinion contains several references to the 
conclusions reached by one or more of the three experts in the interna- 
tional law of war that were appointed by the court to prepare separate 
reports on the various points of law raised by the contrcversy; these 
reports dealt with the application of the first three sources cf law to the 
issues in Shimoda but, given the eminence of the experts and the apparent 
lack of experience on the part of the court, it does not seem far-fetched 
to regard these reports as provicing the court with authoritative guidance 
in the case.?° 


III. Ten SHIMODA Case AND Dominant Mopss or THINKING 
IN THE INTERNATIONAL Law or WAR 


There is also a need to gain clarity about the mode of legal analysis 
appropriate for a discussion of nuclear warfare. Shimoda gives us a 


69 O’Brien deals with the connection between rules and principles very well in his 
articles on military necessity. Loc. est. note 10 above. For general treatment of the 
relationship between different kinds of legal norms see Schachter, toc. cit. note 25 above; 
see, in general, Pound, ‘‘Hierarshy of Sources and Forms in Different Systems of 
Law,’’ 7 Tulane Law Rev. 475 (1933). 

70 The three experts who submittel opinions to the court were Kaoru Yasui, Shigejiro 
Tabata, and Yuichi Takano. Each is a professor of international law in a Japanese 
university. 
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concrete occasion to consider how it is best to assess the legal status of 
nuclear weapons in view of the unlikelihood of achieving either clear or 
effective standards governing their use. In general, there are two domi- 
nant modes of thinking found in that part of the international law of war 
that is concerned with the regulation of instruments of warfare.” 

The first mode, most familiar in connection with poison gas, is to deal 
with the intrinsic legal character of the weapon, either outlawing or per- 
mitting it. The second mode, often said to be residual to the first, asseses 
legality exclusively by reference to the context in which the weapon is used 
and by reference to certain general principls that are said to limit the 
conduct of warfare in all circumstances. The Shimoda opinion is an 
amalgam of both modes, as the reasoning relies both upon the intrinsic 
prohibitions applicable to the use of poison gas and to the contextual 
principles of the law of war forbidding unnecessary destruction and suf- 
fering and, more controversially, requiring belligerent operations to be 
concentrated against military objectives. 

Arguments about the wisdom of defining aggression and about the most 
suitable form of definition similarly illustrate the contrast between the 
intrinsic and contextual modes of legal analysis. As well, the related and 
highly inflamed debates about the interpretation of Articles 2(4) and 51 
of the Charter of the United Nations also represent a clash of these two 
modes.”? Throughout contemporary discussions of the relevance of inter- 
national law to the use of force by nation-states there is this ecnflict be- 
tween these competing modes of thought. By making the conflict ex- 
plicit and by sketching some implications of each, it may be possible to 
move the argument beyond polemics and make it into a more serious dis- 
cussion of alternative conceptions of world order. In most general terms, 
those that emphasize the intrinsic mode incline toward a supranational 
conception of world order, whereas those that emphasize the contextual 
mode incline toward an international conceptior. of world order.” 

The Shimoda case looks at the legal character of atomic weapons in the 
context of their use against Hiroshima and Nagasaki, although it does not 
exclude an intrinsic pronouncement on the issue of legality. This con- 
trasts with most of the early writing on the subject that endeavored to 
“demonstrate”? the intrinsic illegality of these weapons.* It also con- 
trasts with those writers, most prominently M2Dougal-Feliciano, Julius 


711% should be understood that these two modes of thought are ideal types useful 
to illustrate a basie conflict of emphesis in the relevanz legal literature. Almost no 
writer is a pure example of one or the other type, althcugh most lean toward one or 
the other pole. 

72 Cp. Stone, Aggression and World Order (1958), with Sohn, ‘‘The Definition of 
Aggression,’’ 45 Va. Law Rev. 697 (1959); and Henkin, ‘‘Force, Intervention and 
Neutrality in Contemporary International Law,’’ with MecDougal’s ‘‘Comments” in 
criticism, 19€3 Proceedings, American Society of International Law 147, 163. 

73 For a sharp comparison of. these two models of international order, see Knorr, 
‘í Supranational versus International Models of General and Complete Disarmament,’’ 
in Barnet and Falk (eds.), Security Through Disarmament 384-410 (1965). 

74 Some examples: Singh, op. cit. note 36 above; Schwarzenberger op. cit. note 27 
above; Spaight, op. cit. note 23 above, and The Atomic Problem (1948). 
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Stone, and William V. O’Brien, who advocate the contextual approach with 
great ardor but in much broader terms than Shimoda, suggesting the rele- 
vance of remote political and military goals to a legal analysis of con- 
tested acts.7 

In its extreme form the intrinsic mode of thinking encourages the analyst 
to conclude that nuclear weapons are either permitted or are prohibited 
and to offer authoritative guidance to those who aet on benalf of nation- 
states in world affairs as to the requirements of international law. 

Few jurists who rely upon the intrinsic mode do so in pure form, es- 
pecially in analyzing the legal status of nuclear weapons. Rather the 
more typical inclination is to admit an inability to proncunce one way 
or the other at this point, and concentrate on offering some tentative 
guidelines for some aspects of a legal analysis. For instance in the latest 
edition of Lauterpacht-Oppenheim, distinguished users of the intrinsic 
mode, Lauterpacht suggests that, if nuclear weapons are used against 
military objectives and cause little or no collateral civilian damage, then 
the legality of their use is easier to maintain. This standard treatise also 
mentions reprisals against prior use as possibly legal and also considers 
the special case for using nuclear weapons ‘‘against an enemy who violates 
rules of war on a scale so vast as to put himself altogether outside the 
orbit of considerations of humanity and compassion,” "° ‘The example of 
this latter possibility selectad is the argument for using atomic bombs, had 
they existed, against Nazi Germany to deter its commission of genocide 
against innocent civilians. Lauterpacht-Oppenheim also venture the view 
that the use of atomic bombs to prevent an aggressor from azhieving world 
domination might have a special status, even if the use is considered to be 
one that would normally constitute a violation of international law. The 
passage goes on to say that the act would remain a violation, as inter- 
national law applies ‘‘even in relation to an aggressor In an unlawful 
wer,” but concludes cryptically that, nevertheless, there is ‘‘no decisive 
reason for assuming that, in the extreme contingency of the nature de- 
scribed above [defense against world comination], that particular prin- 
ciple would or could be serupulously adhered to.’ This quotation serves 


75 Examples of the contextuel approach include MecDougal-Feliciaro, O’Brien, and 
Juius Stone, op. cit. note 36 above. In the discussion that follows there is an im- 
portant distinction to be noted becween the use of context by Shimoda and its use by 
writers such as Myres MeDougel and Julius Stone. The Shimoda decision relies upon 
contextual thinking to suggest that ‘‘the facts"’ as well as the properties of a weapon 
must be examined to determine whether the use of a weapon on a given occasion is 
legal or illegal, and thereby to resist the temptation to decide whether atomic weapons, 
as such, are legal or not. McDougal and Stone, on the other hand, rely upon con- 
textual thinking to take into account considerations of justice and policy, whether the 
user of the weapons was pursuirg beneficial objectives, and so on. It is mainly in this 
latter sense of context that ‘‘the contextual approach’’ seems vulnerable to criticism 
as encouraging a subjective appreciation of the content of legal rights and duties. 

I wish to thank Professor Lec Gross for pointing out to me the need for clarification 
on this basie matter. 

782 Oppenheim, International Law 347-351 (7th ed. 1952). 

77 Ibid. at 351 (footnote 2). 
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to disclose the strain placed upon legal approaches based on intrirsic modes 
that seek to prescribe standards and yet allow for reasonable expectations 
about probable courses of behavior. It is commonplace to assume that a 
state confronted by a choice between subjugation and victory will do what- 
ever is likely to promote victory, just as a man confronted by a choice be- 
tween starvation and theft is likely to steal. All law, not just international 
law, is ineffective in extreme situations. If one, however, conzeives the 
extreme to be the general or typical situation in warfare, as does Baxter 
with regard to the use of militarily significant weapons, then it becomes 
sensible to point out the deception and futility of legal regulation. In 
contrast, if one feels that there are marginal occasions on which the decision 
to use weapons depends to some extent, at least, on their legal status, then 
regulation may be a contribution to world order, even if one is ware that 
the legal prohibition cannot be expected to restrain use in extreme situa- 
tions, that is, in those situations where breaking the law might make a de- 
cisive difference in the outcome of the war.” 

The competing mode of analysis stresses the context of use. It refrains, 
as Shimoda refrained, from reaching the conclusion that nuclear weapons 
are either necessarily legal or illegal. 

In the McDougal-Feliciano instance of the contextual approach, the 
erucial indication of illegality would be ‘‘disproportionate and unneces- 
sary destruction of values.” 1° With reference to nuclear weapons these 
authors do note such special characteristics of nuclear weapons as the pro- 
longed period over which lethal damage takes place, the occurrence of 
genetic injury, and the possibility of effects upon non-participating coun- 
tries. For this reason it may require ‘‘a showing of much more stringent 
necessity and much larger military advantage’’ to sustain the legality of 
a challenged use of nuclear weapons.®® But these authors, consistently 
with their whole approach, refuse to pass any judgments on the intrinsic 
legal character of nuclear weapons. Everything depends on context. 

The contextual approach used by McDougal-Feliciano should also be 
related to their development of a policy-oriented jurisprudence. Shimoda 
tries to exclude policy factors from its legal analysis and arrive at a con- 
clusion on the law that would be persuasive regardless of policy prefer- 
ences. McDougal-Feliciano regard international law as a process by which 
authoritative decisions are reached. They recommend a contextual ap- 
proach to decision-makers and spell out in systematic detail the factors 
that are to be taken into account if a reasonanle effort is to be made to 
maximize the community policies at stake. The judge (or other official 
faced with the need to construe the law) is asked to make a finding of net 
policy effects arising out of the pattern of corduct challenged as illegal. 
As McDougal has so often maintained, the expectations of the zommunity 
concerning what is legal is one erucial policy Zactor to be taken into ac- 


78 How important is the marginal occasion for this sukject matter? It is difficult 
to carry a response beyond intuitive inclinations connected with the fear of nuclear 
war as distinct from the fear of other calamities that might be supposed to arise 
from a renunciation of nuclear weapons. 78 MeDougal-Feliciano at 668. 

80 Ibid. at 667. 81 See Preface vii~xi. 
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count. Therefore, legal pracedent is not discounted nor is :t made neces- 
sarily determinative. l 

The chief advocates of the contextual approach for assessing the permis- 
sibility of using nuclear weepons are rather indefinite about how to go 
about identifying the limits of permissibility. MeDougal-Feliciano and 
O’Brien, both conscious of their allegiance to Western interests in the Cold 
War, are very reluctant to foreclose legal recourse to nuclear weapons 
by pronouncing limiting conditions in advance. Writing under the im- 
pression that the United States was at the time superior in the field of 
nuzlear armaments and inferior in conventional armaments—-an impression 
whose accuracy is most dificul; to assess—these authors favor taking ac- 
count of political objectives (Jefeat of totalitarian Powers, human dignity, 
etc.) as well as military ones, in the assessment of the legality of conduct.®? 
Such an approach leads to a double standerd that might enable a ‘‘rational’’ 
decision-maker to reach contradictory results for similar sets of facts, 
depending on his view of the motives of the actor and the worth of the 
victim. Thus this mode seems to legitimatize the use by the United States 
of atomic bombs against Japan, although it does so without any of the 
close analysis of context it prescribes,” and would seem also capable of 
holding illegal their use by Germany, in the event that they alone had 
developed and used such weapons against, say, England. 

The advantage of this broad contextual mode is to get away from the 
stazic view of the relevance cf law to behavior. Furthermcre, it can in- 
corporate considerations of 2ffectiveness as a contextual factcr rather than 
as a determinative element in law.** McDougal-Feliciano place appropri- 
ate emphasis on what is reasonable, given the expectations of the com- 
munity about permissible limits of conduct. It would appear that their 
approach would benefit from a somewhat stricter definiticn of context 
anc. from a somewhat reduzed fear of classifying certain azts or instru- 
ments of conduct as intrinsically illegal. MeDougal-Feligano are ap- 
parently unwilling to curtail the subjectivism of their contextual approach, 
a subjectivism made acute by nationalism and by the exceptionally de- 
centralized character of international society during a major war; these 
authors are unwilling to lay down certain minimum rules of the game that 
aprly independently of cireumstance. Instead, in the setting of war, they 
insist that all legal assessments must be made by weighing the facts of a 
context in light of the overarching polarity created by considerations of 
military necessity on the one hand, and by considerations of humanity on 
the other. This is one way, of course, tc accommodate the pressures that 
lead states to do whatever is hezessary te win, regardless of what the law 
says they should do. 


82 Illustrations of the candor with which these authors take Cold-Warz considerations 
into account are available. MeDouzga: and Schlei, ‘‘The Hydrogen Bomb Tests in Per- 
spective: Lawful Measures for Security,’’ 64 Yale Law J. 648 (1955); O’Brien at 
35-28, 105-113, 

83 MeDougal-Feliciano content themselves with a longish and equivoeal comment in ' 
footnote 421, pp. 660-661, and O’Brien skirts an inquiry on pp. 103-106. 

84 Compare Baxter’s views, pp. 782-783 above. 


1965] THE SHIMODA CASE 791 


An appraisal of the two modes of thought depends somewhat on what 
one understands to be the major purpose of the law of war. The intrinsic 
approach, if restrictive, will tend to be ignored by those making policy 
during war, whereas, if permissive or opportunistic, it will tend to make 
law irrelevant. On the other hand, it gives the appearance of objectivity 
when used to look back upon challenged activity so as to judge legal 
responsibility; as well, its clarity of reference makes it possible to under- 
stand the distinction between what is legal and what is not. 

In contrast, a contextual analysis that gives a policy-maker flexibility 
to pursue realistic belligerent policies may allow the constraining influence 
of normative considerations to play a rôle in shaping action. Law does 
not seem Utopian or irrelevant, but rather offers a prudent way to take 
some account of considerations favoring restraint, avoidance of suffering, 
and so on. The polarity between what is legal end what is militarily 
effective is eliminated and both dimensions are given relevance along with 
many other considerations. On the other hand, the judgmental a2t is com- 
plicated because the nature of what is legal is connected up so closely with 
controversial ideas about what is politically desirable. As such, it tends to 
appear as a vindication of power and a rationalization of victory, as it 
is normally the successful side that sits in judgment of the loser or at least 
posits the controlling standard of what is politically desirable. Shimada 
is so interesting because it is an exception, although one that makes its legal 
appraisal independent of any consideration of waat was politically de- 
sirable; in fact, in its concluding remarks it concedes the heavy burden 
of Japan’s responsibility for World War II.* 


IV. THE LEGAL Stratus or NUCLEAR WEAPONS TODAY 


As Section III has argued, the resolution of the issue of legality is 
affected, in the first Instance, by whether one accepts that mode of juristic 
thinking that deals with intrinsic character or context of use. 

If the approach of intrinsic character is taken, it is possible to follow 
the U. S. service manuals and say that nuclear weapons are as legal as 
other weapons, absent an express prohibition. It is also possible, however, 
to invoke the action of the General Assembly in 1961, especially Resolution 
1658 (XVI), to illustrate the view that nuclear weapons are intrinsically 
illegal. Operative Section I of the Resolution puts the position strongly 
by declaring that: 


(a) The use of nuclear and thermo-nuclear weapons is contrary to 
the spirit, letter and aims of the United Nations and, as such, a direct 
violation of the Charter of the United Nations; 

(b) The use of nuclear and thermo-nuclear weapons would exceed 
even the scope of war and cause indiscriminate suffering and destruc- 
tion to mankind and civilization and, as such, is contrary to the rules 
of international law and to the laws of humanity; 

(e) The use of nuclear and thermo-nuc:ear weapons is a war 


85 As the opinion puts it: ‘‘The defendant State caused many nationals to die, 
injured them, and drove them to a precarious life by the war which it opened on its 
own authority and responsibility.’’ (p. 250.) 
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directed not against an enemy cr enemies alone but also against man- 
kind in general, since the peoples of the world not involved in such 
a war will be subjected to all the evils generated by the use of such 
weapons; 

(d) Any State using nuclear ard thermo-nuclear weapons is to be 
considered as violating the Charter of the United Nations, as acting 
contrary to the laws of humanity and as committing a crime against 
mankind and civilization; ® 


* € + e ad 


It is additionally possible to say that nuclear weapons are intrinsically 
illegal, either by validating and extending the prohibition on poison gas,’ 
or by saying that the principles underlying the law of war cutlaw weapons 
with the properties of nuclear weapons. Even under this approach, as 
Lauterpacht-Oppenheim show, exceptions for reprisal agairst an evil 
enemy may make the use of nuclear weapons legal under certain con- 
ditions. It is also possible, recalling Baxter’s argument, to treat as lapsed 
for ineffectiveness, despite the action taken by the General Assembly on 
the opposite assumption, that portion of the internationel law of war 
purporting to regulate decisive weapons. 

On the other hand, the approach by way cof context necessarily refrains 
from either a blanket prohibition or endorsement of the legality of nuclear 
weapons. Their legality depends on whether, as used, they cause damage 
disproportionate to the military effect. and whether their use is reasonably 
related to the pursuit of a legitimate belligerent objective. Those tending 
to widen the context to include the over-all war effort and those tending 
to define belligerent objective as including the realization of peace on an 
acceptable political and moral basis seem to have a more flexible and 
manipulative view of when the use of nuclear weapons is egal, than do 
those contextualists who Hmit what is relevant to the ratio between 
military and non-military destruction at the scene of the nuclear attack. 
The Shimoda case illustrates this more conservative use of context. 

How does one construe these somewhat conflicting lines of legal authority 
and methods of argumentation? Resolution 1653 (XVI) is expressive 
of a certain level of international consensus in favor of the vrohibition of 
nuclear weapons under all circumstances. There is no agreement about 
how to assess the legal weight of resolutions by the General Assembly either 
as independent legal authority or as evidence of a relevant consensus 
expressive of the will of the international community.’ The Shimoda 
case tends to reinforce the Assembly judgment, although its terms are 
limited to the facts of Hiroshima and Nagasaki; given the increased power 


86 U.N, General Assembly Res. 1653 (XVI) adopted by a vote of 55-20-26 (roll eall). 

87 See authorities cited in note 36 above. 

88 On weight to be given General Assembly resolutions see Lande, ‘‘The Changing 
Effectiveness of General Assembly Reso_utions,’’ 1964 Proceedings, American Society 
of International Law 162; Skubiszewski, ‘‘The General Assembly of the United Nations 
and its Power to Influence National Action,’’ itid. at 153; in general, on the rôle of 
consensus in the formation of legal standards, see Jenks, ‘‘The Will of the World 
Community as the Basis of Obligation in International Law,’’ in Law, Welfare, and 
Freedom 88-100 (1963), and Falk, ‘‘The Adequacy of Contemporary Theories of 
International Law—Gaps in Legal Thinking,’’ 50 Va. Law Rev. 231, 243-248 (1964). 
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of nuclear weaponry and the emphasis of the court on the properties of the 
earlier atomic devices and their analogy to gas, it would seem reasonable 
to regard Shimoda as supportive of a virtually unconditional prohibition 
of the use of nuclear weapons. 

On the other hand, there is no prospect of implementing this consensus 
favoring prohibition by effective responses in the event of non-compliance. 
And, unlike poison gas, the national security policies of several leading 
states are intimately dependent upon their capability and willingness to 
use nuclear weapons. Short of nuclear disarmament, something not pres- 
ently foreseeable, there is little prospect that legal restraints, as distinct 
from fear of retaliation, will have any influence upon a decision to use 
nuclear weapons, although contextual factors related to suffering and 
unnecessary damage are likely to inhibit all but the most callous belliger- 
ent. We are returned then to the central dilemma posed so clearly by 
Baxter’s explanation of the ineffectiveness of that portion of the law of 
war that purports to regulate the use of weapons that a belligerent might 
come to regard as decisive. 

The legal status of nuclear weapons, then, is very inconclusive. It de- 
pends greatly on the perspective one selects as dominant. There is fairly 
convincing evidence of a gathering consensus expressive of the will of the 
international community and certainly not irrelevant to the creation of 
binding legal obligations. And there is on the other hand the awareness 
that the prospect of effectiveness is an integral element in the concept of 
law, and serves the key functions in international society of avoiding 
deception by, or sentimental reliance upon, norms that are detached from 
political realities. Those who advocate the adoption of a ‘‘No First Use 
Proposal’’ for nuclear weapons as an arms contro] measure are trying to 
shape the political realities so that they come to support the international 
consensus.°° For, to convince themselves and others that a no-first-use 
policy has been seriously adopted, it is necessary for participating states 
to adapt defense policies in such a way that security interests can be 
upheld without having to threaten or use nuclear weapons. 


V. CONCLUSION 


However understood, Shimoda is a dramatic legal document. It war- 
rants study and its analysis supports a widespread inquiry into the rele- 
vance of international law to the regulation of nuclear war. We need not 
renounce our skepticism about the capacity of international law to regu- 
late war in reaching the conclusion that this most serious of subjects might 
benefit from serious study. And looking back at Hiroshima and Naga- 
saki is one of the better ways of trying to look ahead and gain insight into 
the various impacts of nuclear weaponry upon the developing international 
law of war. 


89 See especially Final Act of 1964 Cairo Conference of Non-Aligned Countries. 

80 For discussion of various aspects of this approach, see Tucker, Knorr, Falk, and 
Bull, ‘‘Proposal for No First Use of Nuclear Weapons: Pros and Cons,’’ Policy 
Memorandum No. 28, Center of International Studies, Princeton University, 1963. 
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INTRODUCTION 


1. This study deals with a legal institution’s response to a basic change 
taxing place in a familiar object: The institution is the World Court; the 
familar object is the treaty; the chenge is the emergence of constitutive 
trzaties, similar to traditional international agreements but different from 
th2m in some vital respects. The observations which follow concern the 
Ccurt’s interpretation of this relatively new breed of treaty and assess this 
in-erpretation in terms of questions such as: To what extent is interpreta- 
ticn still a search for the intention of the contracting parties? To what 
exent is the Court creatively involved in determining preferred meanings? 
Tc what extent should the Court allow a régime or organizétion to be the 
in-erpreter of its own constitutive instrument? What limits should the 
Ccurt place on organizational effectiveness? 

2. International régimes and organizations are predominantly, though 
noz exclusively, twentieth-century phenomena, and the judiqal interpreta- 
tion of their constitutive treaties has fallen primarily to the International 
Court of Justice and its predecessor, the Permanent Court of International 
Justice. It is with the rôle and the reasoning of the Court that this study 
is 2oneerned; first, because it seems to be an authoritative spokesman for 
international law, and second, because as a continuing institution the Court 
is Darticularly well suited to the common law lawyer’s methods of examin- 
ing trends and seeking out enduring ideas.? 

Z am not unmindful of the limitations imposed by the inszitutional con- 
text in which the Court functions. Both the absence of a doctrine of bind- 
ing precedent and the underdevelopment of international law’s enforce- 
ment techniques limit the utility of examining too closely the jurisprudence 
or the performance of the Court. Mozeover, the Court is merely one in- 


*This article is based upon work done in preparation for a thesis submitted for the 
Diploma in International Law at the University of Cambridge. 

1¥For our purposes, the two institutions can be treated as one and will ke sometimes 
referred to herein as ‘‘the Court.’? 

2 Cf. Aréchaga, ‘‘The Internacional Court of Justice and the Judicial Settlement of 
Int: rnational Disputes,’’ International Law in a Changing World 54-55 (1968). 


734 


1965] WORLD COURT AND CONSTITUTIVE TREATIES 795 


terpreter, and by referring to it as the primary judicial one, I do not wish 
to ascribe to it the same rôle, or the same degree of authority or finality, 
which is a feature of national courts of last resort. 

On the other hand, the Court is historically identified with international 
law, and its institutional weaknesses are but characteristic of international 
law’s own inadequacy as a conflict-resolving or norm-generating process. 
Furthermore, the Court is obliged to explain its reascning and to justify 
its conclusions, obligations not shared to the same degree by administrative 
tribunals and other interpreting organs.* It is thus uniquely adapted to 
legal analysis. 

3. It is often said that the effectiveness of law depends upon its con- 
sistency and predictability, and that in interpreting documents these quali- 
ties are best achieved through the use of rules of construction.* This is 
misleading. Rules do have about them a deceptive elegance and sim- 
plicity which is far more confidence-inspiring than a lengthy discourse 
by a judge on the complex considerations which actually led him to 
the conclusions he reached; and this neatness has been especially attrac- 
tive to international law, so much so that that law has been marked 
by a tendency to regard rules as its major normative postulates to the 
neglect of its more generalized norms and social goals. 

But rules, the staple of ancient codes,’ are not adequate to accommodate 
the ever-increasing diversity of the stuff of legal disputes,’ and it has 
become necessary for modern law to comprehend a normative structure 
stretching from the narrowest rules to the vaguest community values.® 
It is only through this broad structure that law can hope to divide into 
intellectually useful categories an array of situations broad enough to 
ensure consistency for those norms.® 

For this reason, the traditional method of interpreting by reierence to 


3 Cf. Schechter, Interpretation of Ambiguous Documents by Internetional Ad- 
ministrative Tribunals (1964). 

4 Ibid. at 114. 

5 Compare Lord MeNair’s comprehensive Law of Treaties, Part Two (1938), with 
Grotius’ De Jure Belli ae Pacis Libri Tres, Bk. IT, Ch. 16, and Vattel’s Le Droit des 
Gens, Bk. II, Ch. 17. 

6See Pound, ‘‘ Hierarchy of Sources and Norms in Different Systems cof Law,’ 7 
Tulane Law Rev. 475 (1933). 

T On the limits of rules in international law, see Dillard, ‘‘Some Aspects of Law and 
Diplomacy,’’ 91 Hague Academy Recueil des Cours 447, 490 (1957); and Falk and 
Mendlovitz, ‘‘Towards a Warless World: One Legal Formula to Achieve Transition,’’ 
73 Yale Law J. 399, 401-402 (1964). 

8 Pound, note 6 above; and Dillard, note 7 above, at 477 and 481. 

9 Cf. Note, ‘‘Modern Trends in Legal Education,’’ 64 Columbia Law Rev. 710, 715 
(1964) (‘‘Older easebooks used legal concepts, for example, ‘mutual assent,’ ‘offer and 
acceptance,’ as the basis for classification. While modern casebooks emp oy this ap- 
proach in acquainting students with the meanings and limits of technical legal con- 
cepts, they have increasingly recognized that such concepts are not uniformly applied 
in certain recurrent types of factual situations, and that to attempt to maintain a 
theoretical unity of legal doctrine in the face of the growing diversity is a distortion. 
Authors have sought to discover factual subgroupings of cases that are more significant 
than those defined by the traditional legal concepts.’’—Citations omitted). 
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canons of interpretation has long been under attack. Sir Hersch Lauter- 
pacht was only one of many prominent legal scholars who knew that 
rules are 


not the determining cause of judicial decision, but the form in which 
the judge cloaks a result arrived at by other means. ... [T]he very 
choice of any single rule or of a combination ... o them is the 
result of a judgment arrived at independently of any rules of con- 
struction, by reference to considerations of good faith, of justice, and 
of publie policy.*° 
Admittedly, this legal realism or skepticism has not been confined to 
questioning rules of treaty construction; it is important to the present 
context, however, because it. points out that interpretation has never been 
a simple, technical, mechanical process of finding and applying a proper 
rule to fit a legal problem. In its essence, intervretation has generally 
involved a reasoned search for the ‘“‘intention’’ of the drafters of the 
treaty," although this, too, has often resulted more in the -projection 
of an individual judge’s views than in the discovery of those of the drafters. 
Professor Lauterpacht found it more useful to explain treaty interpreta- 
tion in terms of two opposing principles or philosophies: one literal and 
restrictive, the other teleological and permissive.’ The former, briefly 
stated, flows from the premise that because any treaty creating obligations 
upon a signatory state is a self-imposed limitation of that state’s rightful 
sovereignty, interpretation of treaties should extend literal meanings only 
as far as absolutely necessary to give coherence to the provision at issue, 
and certainly no farther than the signatory could reasonably have in- 
tended in giving up his rights.1* The other principle embodies the 
notion that restrictive interprezation over-emphasizes literal meanings at 
the expense of the objectives of a treaty and ignores the realities of treaty 
negotiation. Consequently, its adherents favor the interpretation which 
best gives effect to the purposes of a tr2aty.™* 


10H, Lauterpacht, ‘‘Restrictive Interpretation and the Principle of Effectiveness in 
the Interpretation of Treaties,’’ 26 Brit. Yr. Bk. Int. Law 48, 53 (1949). Cf. Certain 
Expenses of the United Nations, [1662] I.C.J. Rep. at 187 (separate opinion, Judge 
Spender); and Pollux, ‘‘Interpretation of the Charter,’’ 23 Brit. Yr. Bk. Int. Law 
54, 67 (1946). 

11 See, for example, Employment of Women, P.C.I.J., Ser. A/B, No. 50, at 383 
(dissenting opinion, Judge Anziloiti) ; and Certain Expenses, note 10 above, at 230 (dis- 
senting opinion, Judge Winiarski; and cf. Lauterpacht, note 10 above, at 73. 

12 Lauterpacht, note 10 above, pass-m. 

13 See The Wimbledon, P.C.IJ., Ser. A, No. 1, at 37 (joint dissenting opinion, 
Judges Anzilotti and Huber); Corfu Channel, [1949] ILC.J. Rep. at 73 (dissenting 
opinion, Judge Krylov); Reparations for Injuries Suffered in the Serviee of the United 
Nations, [1949] L.C.J. Rep. at 198 (dissenting opinion, Judge Hackworth) ; and Certain 
Expenses, note 10 above, at 233 (dissenting cpinion, Judge Winiarski) and 272 (dis- 
senting opinion, Judge Koretsky). 

14 See Reparations, note 13 above, ct 182 (majority opinion). See also Lauterpacht, 
note 10 above, at 68; Fitzmaurice, ‘‘Law and Procedure of the International Court 
of Justice 1951-54: Treaty Interpretation and Other Treaty Points,’’ 33 Brit. Yr. Bk. 
Int. Law 203, 204-205 (1957); and Ago, ‘‘The State and International Organization,’’ 
International Law in a Changing World, especially pp. 18 et seg. (1963). 
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This teleological principle or principle of effectiveness also has its 
limitations, as Professor Lauterpacht pointed out, since among ozher things 
the interpreter is usually confronted not with a choice of giving either no 
effect or unlimited effect to a treaty, but rather with the problem of deciding 
how effective the treaty should be made. 

Nothing in the present study denies Professor Lauterpacht’s conclusions ; 
indeed, his theme is recurrent throughout. We merely proceed another 
step down the path he set out upon, towards re-assessing the nature of 
the Court’s rôle in interpreting treaties. Constitutive treaties present 
unique problems. Deciding how effective an international institution 
should become is not the same as deciding how effective a non-constitutive 
treaty should be made. In the former, with autonomous non-national 
entities involved, direct negotiation between the original contracting parties 
is less practicable; moreover, these entities, rather thau the original eon- 
tracting parties, are the institutions whose welfare is of immediate concern 
to the interpreter. 

The Court has wisely avoided drawing a sharp line of distinction be- 
tween kinds of treaties and has recognized instead a continuum of treaties: 
at one extreme are bilateral conventions limited in time and purpose; at 
the other extreme are multilateral treaties establishing complex interna- 
tional institutions, designed to endure and to be adaptable to changing 
social tensions. We are concerned with that area of the continuum 
which contains treaties establishing international régimes or organizations. 

This group is far from homogeneous: some such treaties are limited in 
purpose, others are sweeping; some establish ad hoc commissions, others 
world organizations; some are bilateral, others raultilateral, anticipating 
additional signers after the institution comes into being; some establish 
co-operative bodies with no supranational powers but with some legal 
personality, others establish organizations with supranational powers and 
distinctive legal personality ; some narrowly limit the régime, others permit 
it wide latitude. However diferent, these constitutive treaties share a 
similar distinction from non-constitutive treaties; namely, that they estab- 
lish an institution with an objective existence. The study of thəm is virtu- 
ally the study of international constitutional law.® 


J. THE PROPER ROLE oF THE COURT IN INTERPRETATION 


It was once fashionable, and is still respectable, to believe that. the proper 
function of an interpreter is to arrive at the correct meaning, and the Court 
from time to time appears to be persuaded that one special meaning and one 


15 The phrase ‘‘international constitutional law’’ is admittedly not free from am- 
biguities. See Opsahl, ‘‘An ‘International Constitutional Law’?’’, 10 Int. and Comp. 
Law Q. 760 (1961), especially note 34, p. 768. As used here, it is descriptive of a 
broad and systematic hierarchy of those norms which relate to international organiza- 
tions and which are appropriate for iegal analysis and application. It closely parallels 
what Opsahl calls ‘‘the law of international institutions’? and is meant to be some- 
what more inclusive than what he calls ‘‘the constitutional law of international organiza- 
tions.” Ibid. at 777. Compare Jenks, The Common Law of Mankind 23 (1958). 
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alone can be distilled from a groug of normative words.** But the popu- 
larity of this ‘‘univocalist’’ sentiment?’ has diminished under a barrage 
of criticism from linguists and lawyers alike.1® 

Since then, the vogue seems to have become that of finding ‘‘the in- 
tention’’ of contracting parties.® But the agreement on the propriety of 
a search for intention is mislsading since it clouds the division of thought 
which exists between the ‘‘effectiv:ness’’ and ‘‘restrictiveness’’ attitudes. 
Does one, for example, look for the intention of the signatories in the 
purposes and objectives of the treat7, or in specifie provisions? What does 
one do when the purposes of the treaty and a particular provision conflict? 
And what does one do when the very process of interpretation has been 
set in motion by the apparent ab.ence of common intention, or by the 
drafters’ resolution of conflicting intentions through the incorporation of 
deliberate ambiguities, or by their failure to foresee the problem at the 
time of drafting? *° 

Even these problems are minor compared with those which beset the 
quest for intention in constitutive treaties. If one is willing to accept the 
premise, by no means generally accepted, that the nature of an organiza- 
tion should correspond to the intenzions of the original negotiators rather 
than to the wishes of its members fsom time to time, it may yet be argued, 
as McDougal and Gardner have donc, that 


. it is wholly fantastic to assume either, first, that the framers of 
the original instrument can prcject their vision and anticipate all the 
more specific details of the evclving future or agree upon a common 
purpose with respect to all these details or draft so precisely as to 
remove all ambiguity wita respect to such commen purpose, or, second, 
that the later interpreters of the agreement working in a new total 
context, with their own contemporary objectives and conscious of many 
changes in conditions since the naking of the agreement, can resurrect 
in detail the subjectivities of -he original framers of the agreement 
and ascertain what was their Clear intent concerning the new events 
confronting the interpreter.** 


One can assume, as the Court seems to have done, that régimes and organi- 
zations are not established with tke intention of being rendered totally 


16 See Interpretation of Greco-Turkish Agreement, P.C.I.J., Ser. B, No. 16, at 19; cf. 
German Minority Schools in Upper Silesa, P.C.IJ., Ser. A/B, No. 4C, at 19; and 
Certain Expenses, note 10 above, at 184 separate opinion, Judge Spender). 

17 McDougal and Gardner, ‘‘The Veto ind the Charter: An Interpretation for Sur- 
vival,’ 60 Yale Law J. 258 at 262, note 21 (1951). 

18 ‘Tt is precisely because words used ia an instrument rarely have exact and single 
meanings, and beceuse all possible situations which may arise under it cannot... or 

. are not foreseen and expressly provided for by the parties at the time of its 
drafting that the necessity for interpret-tion oceurs.’’ Harvard Research Draft on 
Treaties 946 (1935). See other sources cized by McDougal and Gardner, note 17 above. 
Cf. Territory of South-West Africa (Vcting Procedure), [1955] LC.J. Rep. at 96 
(separate opinion, Judge Lauterpacht); Certain Expenses, note 10 above, at 184 
(separate opinion, Judge Spender); Souta-West Africa Cases, [1962] I.C.J. Rep. at 
402 (separate opinion, Judge Jessup); an- Opsahl, note 15 akove, at 782. 

19 See note 11 above. 20 See Lauterpacht, note 10 above, at 52. 

21 See McDougal and Gardner, note 17 zbove, at 265. 
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ineffective.2? One can also assume, as the Court seems to have done, that in 
matters of organizational effectiveness, one must necessarily look for a 
pattern of expectations, rather than for a detailed summary of intentions.” 
However, beyond these general guidelines, one cannot expect that drafters 
will give precise directions as to how effective an institution is to be 
made; ** the interpreter will often have to answer this question for himself. 

The Court’s transcendent legal guide in matters in which its cwn values 
are asserted is the Preamble to the Charter of the United Nations.*> How- 
ever vague, the mandate to ‘‘establish conditions under which justice and 
respect for the obligations arising from treaties and other sources of inter- 
national law can be maintained’’ ** is one which the Court cannot ignore. 
As the institution most readily associated with the international law com- 
plex, the Court bears a proportionate share of international law’s burden 
of providing public order and human dignity in a disordered and undigni- 
fied world.’ 

Within this framework, however, the Court must recognize thet disputes 
over the meanings of treaty provisions come before it because the contesting 
parties cannot resolve the conflict by negotiation. The Court is thus 
thrust into the tension of unresolved group conflict and it is unlikely that 
any ‘‘plain,’’ ‘‘natural’’ or ‘‘ordinary’’ meanings can be found for the 
words in dispute. Its service to the international legal system, and es- 
pecially to the parties to the dispute, therefore, may lie in its supplying 
certainty ** by rendering ‘‘authentie’’ one of several possible meanings.”® 

There is a limit to the fruitfulness of this function: for one thing, the 
Court is not the only interpreter of constitutive treaties nor necessarily the 
final or most authoritative one; for another, the judicial process itself has 


22 See, for example, Competence of the ILO to Regulate Incidentally tae Work of 
Employers, P.C.I.J., Ser. B, No. 13, at 22. Cf. South-West Africa Cases, note 18 
above, and other cases concerning the mandate-trusteeship problem of South-West 
Africa. 

23 Bee McDougal and Gardner, note 17 above, at 262, 

24 But see Certain Expenses, note 10 above, at 230 (dissenting opinion, Judge 
Winiarski) (‘*The intention of those who drafted the [U.N. Charter] was clearly 
to abandon the possibility of useful action rather than to sacrifice the balance of care- 
fully established fields of competence, as can be seen, for example, in the case of the 
voting in the Security Council. ... It may be that the United Nations is sometimes 
not in a position to undertake action which would be useful for the maintenance of 
international peace and security or for one or another of the purposes indicated in 
Article I of the Charter, but that is the way in which the Organization was eoneeived 
and brought into being.’’). 

25 See Judge Read’s dissenting opinion in Anglo-Iranian Oil Co. (U.E. v. Iran), 
[1952] I.C.J. Rep. at 143-144. 

26 United Nations Charter, preamble. Cf. Arts. 34 and 36 of the Statute of the 
International Court of Justice. 

27 Cf, Elias, ‘‘The Expanding Frontiers of Publie International Law,’’ International 
Law in a Changing World 103 (1963). 

28 Cf. Certain Expenses, note 10 above, at 221 (separate opinion, Judge Morelli). 

29‘*The function of authentic interpretation is not to determine the true meaning 
of the legal norm thus interpreted, but to render binding one of several meanings of a 
legal norm, all equally possible from a logical point of view.’’ Kelsen, Law of the 
United Nations, at xv (1950). 
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limitations in the settlement cf disputes. Social conscience may require 
law to be used as a social device for the management of conflict; *° but 
it does rot preclude a countervailing awareness that the legal process 
and the judicial process are not always one and the same and that courts 
are not ideally suited to handle every kind of group conflict.*- 

They may not be suited, for example, to the measurement of public 
opinion and sentiment,®? so often necessary where standards are vague °? 
and the resolution of conflict involves compromising differing group 
values °* by reference to those of the larger community. Nor is adjudica- 
tion necessarily well suited to the resolution of conflicts of felt needs which 
underlie the more acceptable rationale in which they are clothed.® 

But much of the debate over the proper rôle of the Court is conducted, 
unrealistically it would seem, in terms cf the degree to which the Court 
should absolve itself of ‘‘political’’ tasks.” The judges themselves have 
found numerous occasions to reiterate tha deceptive contention that in in- 
terpreting a treaty they are performing a distinctly ‘‘judiciai’’ function.?" 
This somewhat sterile assertion has been encouraged by the change in the 
Court’s advisory jurisdiction from ‘‘any dispute or question referred to it’’ 
(P.C.LJ.) to ‘‘any legal question’’ (I.C.J.). That the two terms— 
‘‘legal’’ and ‘‘political’’—should be placed in dialectical opposition is un- 


80 Cf. Dillard, note 7 above, at 454-455; and Falk and Mendlovitz, note 7 above, 
passim. 

81 See Rosenne, The World Court 15 (1963); and Metzger, ‘‘Settlement of Disputes 
by Non-Judicial Means,’’ 48 A.J.I.L. 408 (1954). 

82 Cf. Dissenting opinion of Justice Brandeis in International News Service v. The 
Associated Press, 248 U. S. 215, 248 (1918). 

83 Cf. Dillard, note 7 above, at 490; D. Hammarskjöld, ‘‘Liberty and Law in Inter- 
national Life,” International Law in a Changing World 27 (1963); and South-West 
Africa Cases, note 18 above, at 456 (joint dissenting opinion, Judges Spender and 
Fitzmaurice). 

84 See the Proceedings of tke Fourth Summer Conference on International Law, 
Cornell Law School, 1962 (‘‘Cornell Conference’’), at 38 (remarks of Prof. Carlston). 

85 Cf. Dillard, note 7 above, at 457—456 and 487; and Certain Expenses, note 10 above, 
at 283 (dissenting opinion, Judge Koretsky). 

86 See Cornell Conference, passim. See also Constitution of the Maritime Safety 
Committee of IMCO, [1960] I.C.J. Rep. at 165 et seg. (majority opinion) and 175 
(dissenting opinion, Judge Klaestad). 

37 For example, Exchange of Greek and Turkish Population, P.C.IJ., Ser. B, No. 10, 
at 17; Campetence of the ILC to Regulate Incidentally the Work of Employers, 
P.C.LJ., Ser. B, No. 13, at 23; Conditions of Admission of a State to Membership in 
the United Nations, [1947-48] I.C.J. Rep. at 61 (majority opinion); Competence of 
the General Assembly for the Admission of a State to the United Nations, [1950] ibid. 
at 6-7 (majority opnion); and Cerzain Expenses, note 10 above, at 155-156 (majority 
opinion). 

38 Compare Art. 14 of the Covenant of the League of Nations with Art. 65 of the 
Statute of the I.C.J. See also the Conditions of Admission ease, note 37 above (separate 
opinion, Judge Azevedo); and Gilmore, ‘‘The Irternational Court of Justie2,’’ 55 Yale 
Law J. 1049 at 1054, note 19 (1946). But see Briggs, ‘‘The United Nations and 
Political Decision of Legal Questions,’’ 1948 Proceedings, American Society of Inter- 
national Law 42-53, with discussion at 70 ff. 
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fortunate,®® since, as Professors Falk and Mendlovitz have recently re- 
minded us, legal institutions and processes inevitably interact with all im- 
portant institutions and processes of organized society.*® 

The debate over whether the ‘‘dominant element’’*! of a case before 
the Court is ‘‘legal’’ or ‘‘political’’ thus tends to obscure the more im- 
portant problem of appreciating the limits of a judicial process in which 
there are inadequate devices to supplement or to control the work of the 
Court and the incidences of its Judgments.*? 

Why restrain the Court at all, given the objective of advancing respect 
for international law and the existing lack of authorized spokesmen for 
that law? Surely the reason is no longer, as Manley Hudson once argued, 
that law inevitably tends to bolster entrenched privilege,** for the extent 
to which a legal institution responds to changes in social values depends 
upon its willingness to achieve ends, rather than to perfect a system of 
internal logic. None aware of the trend of jurisprudence in the past few 
decades can still insist that law is inherently inflexible.** Nor is the reason 
that the Court is without a legislative counterbalance,‘ since the General 
Assembly and the Security Council are at least s authoritative a world 
legislature as the Court is an authoritative world court. Nor is it because 
the Court is not directly responsible to an electorate,** for the judges are 
indeed elected, both by the General Assembly and by the Security Council.*7 

Moreover, certain advantages do accrue to the judicial process, and par- 
ticularly to the World Court, which stand oui amidst the primitive 
barrenness of the international legal system. One of these is the durability 
of the Court,*® another the Court’s historical identification with the legal 
process,®® still another the Court’s relative neutrality and objectivity.®° 
Finally, given the need to check the assumption o power and competence 
by international organizations, there is need for an institution capable of 
applying some criteria more stable than the vicissitudes of world power 


39 See Gilmore, note 38 above, at 1060. Compare Professor Wright’s remarks, Cornell 
Conference 16, with those of Pollux, note 10 above, at 55, note 3. Cf. Rosenne, Inter- 
national Court of Justice 2-3 (1961). 

40 Falk and Mendlovitz, note 7 above, at 401. See also Professor Falk’s remarks, 
Cornell Conference 38; and the Conditions of Admission case, note 87 above, at 69 
(separate opinion, Judge Alvarez). 

41 Conditions of Admission, note 37 above, at 70 (separate opinion, Judge Alvarez). 
Cf. Conditions of Admission, note 37 above, at 84-85 (joint dissenting opinion, Judges 
McNair, Basdevant, Winiarski and Read); and the Certain Expenses case, note 10 
above, at 254 (dissenting opinion, Judge Koretsky). 

42 See Dillard, note 7 above, at 495. 

48 Hudson, ‘‘The Twenty-Sixth Year of the World Court,’? 42 A.J.I.L. 16 (1948). 

44 See Rosenne, note 39 above, at 13. The wish for law to remain free from social 
tendencies or influences lingers, however. See the Competence of the General Assembly 
case, note 37 above, at 23 (dissenting opinion, Judge Azevedo). 

45 See Falk and Mendlovitz, note 7 above, at 401. 

46 See Dillard, note 7 above, at 486-487. 47 Art. 4, Statute of the I.CJ. 

48 Cf. Aréchaga, note 2 above. 49 Cf. Dillard, note 7 above, at 474. 

50 Cf. Voting Procedure, note 18 above, at 105 (separate opinion, Judge Lauterpacht). 
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polities, and capable of representiz.z the interests of the world community 
above those of states, regional groups, or power blocs alone.*- 

The Court’s self-restraint. therefore, seems to be the result of a highly 
pragmatic assessment of the grea-est marginal utility whick the judicial 
process can bring to the resolutiom of international disputes, for, as Pro- 
fessor Gilmore once observed abori national courts: 


Governments govern and co.zts adjudicate, effectively, only where 
disputes arise between group: none of which has power to threaten 
the state, or where disputes arise between power groups on minor 
issues, which both sides are ~illing to submit to the arbitration of 
chance or justice... . It is Cangerous to believe that “law” can do 
something it is not equipped ti do, viz, make the less-powerful prevail 
over the more-powerful on tha ground that the less-powerful is right 
—morally, economically, or traditionally—-and the more-powerful is 
wrong.5? l 


The usefulness of the World Souz> to world society and to international 
law seems to depend upon the extcnt to which it can become authoritative 
in the eyes of that society and its egal community. By the passive virtue 
of confining itself to those conflicts which it can resolve wit: some degree 
of finality, the Court appears to Ee hoping to achieve through durability 
and public acceptance a level of effectiveness commensurate with its re- 
sponsibilities. Thus Professor Laaterpacht wrote: 


The temper of caution axaibised by the Court in its formulation and 
exposition of the law manifcsts itself with some persistence in its 
attitude of restraint in relation to the question of its own jurisdiction. 
A. very substantial number o? the decisions of the Court have been 
concerned with that quescion.... It has emphasized repeatedly the 
necessity for extreme cautior in assuming jurisdiction, which must 
always be proved up to the hil<.*% 


The Court itself recently wrote in the Case Concerning the Northern 
Cameroons (Cameroon v. United Eingdom), Preliminary Objections: 


There are inherent limitations on the exercise of the judicial function 
which the Court, as a Court o2 Justice, can never ignore. There may 
thus be an incompatiblity between the desires of an applicant, or, 
indeed, of both parties to a @se, on the one hand, and on the other 
hand the duty of the Court -o maintain its judicial character. The 
Court itself, and not ths partes, must be the guardian of the Court’s 
judicial integrity. [Emphass added.] * 


The problem of when the Cour- should adjudicate has thus assumed a 
greater prominence than that of 29w it should adjudicate. But judicial 
self-restraint is only a tactical maceuver and cannot be allowed to retard 
the growth of a comprehensive strategy of law. The interpretation of 


51 Cf. Higgins, Development of International Law Through Political Organs of the 
United Nations 66-67, 309 (1953>. S23 also Professor Carlston’s remarks, Cornell 
Conference 34. 

52 Gilmore, note 38 above, at 1062. ce also Brierly, Law of Nations 369-371 (6th 
ed., Waldeck ed., 1963); and Rosemne, rote 39 above, at 1, 

58 Lauterpacht, Development cf Intemational Law by the International Court 91 
(1958). 54 [1963] I.C.J. Rep. at 29, 
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constitutive treaties, however much charged with political consequences, 
is an integral part of that law. 


Il. Tas INcENCES oF INTERPRETATION 


The following brief functional analysis of the incidences of interpreta- 
tion of constitutive treaties by the World Court is designed to focus at- 
tention on a feature of constitutional treaties which is critical to an under- 
standing of the rôle which the Court, as interpreter of such treaties, must 
assume. I am referring to the order of generality in which most consti- 
tutional language is written 5 and to the heightened opportunity such 
generality offers for the application of the personal value-judgments of an 
interpreter.*¢ 

The technique of this functional analysis is to observe and compare some 
areas of interpretation common to all treaties, i.e., silence, embiguity, 
conflict of provisions and conflict of given meanings with the purposes of 
a treaty,’ and then to examine and contrast a problem peculiar to consti- 
tutional treaties, ¢.e., implied powers. Though not co-ordinate to the 
other four, and indeed overlapping with them, the problem of implied 
powers brings out the distinctive flavor of constitutive treaties and the 
importance to international law of the Court’s interpretation of them. 


1. General Problems of Treaty Interpretation 
a. Silence 
i. Non-contemplation (Unintentional Silence) 


Some omissions in treaties are the result of the sheer impossibility of 
foreseeing all the situations and events to which a treaty may apply. 
With constitutive treaties this is a common problem, because their drafts- 
men typically hope to mold an instrument which will endure and be 
adaptable to what Judge Spender has called ‘‘the unknown, the unfore- 
seen and, indeed, the unforeseeable.” "8 Thus, in the Reparations case,” 
the World Court considered the U.N. Charter’s silence as to the Organiza- 
tion’s capacity to bring a claim on behalf of its representative. Likewise, 
in the recent Certain Expenses case, the Court had to consider the silence 
of the Charter on the activities involved in the dispute. 

In interpreting silence, the judge’s rôle may be more creative than it is in 
other kinds of interpretation. Although a judge may realize that the 
original parties to the treaty had never reached agreement on the matter 


55 See Dillard, ‘‘Tribute to Philip C, Jessup and Some Comments on International 
Adjudication,’ 62 Columbia Law Rev. 1138, 1142-1143 (1962). 

56 It follows that this observer is unable to subscribe to Shabtai Rosenne’s concep- 
tion of the ‘‘depoliticized and objective nature of the international judicial process’’; 
see Rosenne, note 39 above, at 14. Nor is he persuaded by Erlich’s distinction between 
‘‘interpretation,’’ ie., finding a meaning, and ‘‘application,’’ i.e. determining the 
consequences of a meaning. Compare Briggs, Law of Nations 896 (2d ed., 1952). 

57 This imperfect distributive order serves merely to facilitate our inquiry by 
focusing attention on one discernible problem area at a time. 

58 Certain Expenses, note 10 above, at 185 (separate opinion). 

59 Note 18 above, at 182 (majority opinion). 

60 Certain Expenses, note 10 above. 


804 THE AMERICAN JOURNAL OF INTERNATIONAL LAW [ Vol. 59 


at issue, to admit non-agreement on a matter essential to the treaty may be 
tantamount to denying that a binding compact ever existed.** This has 
serious enough consequences even in a well-orderec. legal system; it would 
be catastrophic in the incomplete and inconclusive system of international 
law.* 


Some observers feel that treaties, as a part of international law, know 
no gaps; ** as Professor Lanterpacht put it: 


The completeness of the law when administered by legal tribunals is 
a fundamental—the most fundamental—rule not only of customary 
but also of conventional international law.*®* 


Thus, it might be argued, courts should be reluctant to fird a treaty to 
be without meaning in some vital respect. Perhaps this helps to explain 
why there is apparently no case in which the Court has nullified a treaty 
because some fundamental problem had not been contemplated by the 
drafters.© | 

Probably part of the reason for the Court’s reluctance to publicize its 
finding cf non-contemplation is the lingering notion that treaties involve the 
yielding of sovereign rights, sometimes to a transnational ertity, and that 
such rights are not yielded without thorough examination of the ramifica- 
tions of the treaty.® 

In any event, as we shall constantly observe, what is critical is not so 
much why the Court finds it necessary to project a meaning in the name 
of the drafters, but rather what criteria it uses to determine which projec- 
tion is proper. 


wu. Deliberate Silence 


It may help to know that the silence of a treaty was deliberately 
planned by its drafters." With the hope of reaching some accord, or 


6i The principle of separability of nonessential provisicns has been introduced to 
the Court. See Admission of Hearings of Petitioners by the Committee on South-West 
Africa, [1956] I.C.J. Rep. at 48-49 (separate opinion, Judge Lauterpacht); South- 
West Africa Cases, note 18 above, at 408 (separate opinion, Judge Jessup). 

62 Cf, Certain Expenses, note 10 above. 

63 Lauterpacht, note 10 above, at 78. See also Admission of Hearings, note 61 above, 
at 48 (separate opinion, Judge Lauterpacht). 

64 Lauterpacht, note 10 above, at 78. But this conception of law is by no means 
universally accepted. See Dillard, note 7 above, at 458-454; and, of course, Frank, 
Law and the Modern Mind (1930), especially Ch. 1 (‘‘Why must law seem to be, what 
it is not, a virtually complete set of commands?’’), at 11. 

65 Cf. IMCO, note 36 above, passim. 

66 See Status of South-West Africa, [1950] I.C.J. Rep. at 165 (separate opinion, 
Judge Read); Effect of Awards of Compensation Made by the United Nations Ad- 
ministrative Tribunal, [1954] I.C.J. Rep. at 92 (dissenting opinion, Judge Carneiro); 
and Certain Expenses, note 1C above, (dissenting opinions, Judges Winiarski and 
Koretsky). But see Reservations to the Genocide Convention, [1951] I.C.J. Rep. at 
51-52 (dissenting opinion, Judge Alvarez); and Certain Expenses, note 10 above, at 304 
(dissenting opinion, Judge Bustamante). 

67 Cf. Polish Warships in Danzig, P.C.LJ., Ser. A/B, No. 43, at 144; Certain Ex- 
penses, note 10 above, at 184-185 (separate opinion, Judge Spender); and Fitzmaurice, 
note 14 above, at 204-205. 
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gaining acceptance for some treaty rather than having none at all, drafters 
sometimes compromise by omitting all reference to a disputed subject. 
It has been pointed out, for example, that Article 79 of the Charter, 
which says that the terms of trusteeship for each territory placed under 
- Trusteeship shall be agreed upon by ‘‘the States directly concerned,’’ was 
the drafters’ solution to a controversy over just which states must agree; © 
similarly, that the omission of reference to the question of withdrawal 
from the U.N. Organization in the Charter is a compromise reached when 
neither a statement confirming nor one denying such a right could gain 
the necessary approval of two-thirds of the contracting parties.” The 
tactic of deliberate silence, in fact, can scarcely be ignored by the Court 
whose own primacy in interpretations is limited ky the silence of the 
Charter, a silence deliberately imposed by the framers of that instru- 
ment." 

Deliberate silence seems to have been a complicating factor in several 
eases. In the IMCO case,” for example, the Constitution of IMCO made 
no mention of whether the ‘‘largest’’ ship-owning nations who were to sit 
on the Maritime Safety Committee were those with the greatest registered 
gross tonnage or those with the greatest gross tonnage under the effective 
control of their nationals. The result of the omission was a dispute as to 
the “‘economic reality’’ of the claims of ‘‘flags-of-convenience’’ nations to 
membership on the Committee. In the Conditions of Admission case,” 
the Charter’s criteria for membership in the United Nations reflected, to 
one judge at least, a deliberate omission brought about as a compromise 
between two rival groups.*4 

If the negotiating parties cannot agree on an acceptable meaning, it is 
arguable that the Court should certainly not try to find one. On the 
other hand, drafters sometimes deliberately postpone unresolved conflicts 
to later solution without expressly admitting that they have done so; in 
such cases the Court’s decision to inject a meaning into a treaty may be 
exactly what was anticipated. 


wa. “The Negative Pregnani”? 


Although not all the rules of contract interpretation have found their 
way into the jurisprudence of the Court, one that has is the maxim, 
Expressio unius est exclusio alterius. This may be said to convey the idea 
that the statement of a proposition implies the rejection of omitted oppo- 
sites: 4.6., ‘“You may do this” implies that you may not do that, and vice 
versa. In contemporary parlance, this is the problem of the negative 
pregnant. 


68 See Lauterpacht, note 10 above, at 76; Competence of the General Assembly, note 
37 above, at 17 (dissenting opinion, Judge Alvarez). Cf. Admission of Hearings, note 
61 above, at 58-59 (separate opinion, Judge Lauterpacht). 

69 Lauterpacht, note 10 above, at 77-78. 

70 See Hagleton, ‘‘The United Nations: Aims and Structure,” 55 Yale Law J. 974, 
984 (1946). 71 See Pollux, note 10 above. at 55-56. 

72 Note 36 above. 73 Note 37 above. 

74 Ibid. at 98 (dissenting opinion, Judge Zoričić). 
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What distinguishes this type of problem in constitutive treaties is that 
it usually occurs in connection with enumerated lists, requisites, powers or 
prohibitions. Are these lists exhaustive or are they merely exemplary? 
Does the absence of an item imply that it is excluded? Or forgotten? 
Or merely considered redundant or unnecessary? Or does one interpret 
the enumerated items to be no rnore than general indications of what the 
framers intended ? 

The Permanent Court of International Justice dealt with this problem 
in the Turkey and Iraq Frontier case,” in which it had to decide if Article 
15 of the Covenant of the League of Nations limited the competence of the 
Council of the League or merely provided the Council with minimum levels 
of competence. In the Minority Schools case," the Court had to determine 
whether a convention protecting ‘‘minorities’’ should be read to limit its 
protection to traditional ‘‘minorities’’ or to those who felt themselves part 
of a ‘‘minority.’’ Similarly, the International Court of Justice has had to 
consider, in its Conditicns of Admission Advisory Opinion," whether 
Article 4 of the Charter’s enumerated principles and obligations exhausts 
the requisites of membership in the United Nations; in its Reparations 
Advisory Opinion, whether the United Nations’ legal personality per- 
mitted it to claim damages for injuries suffered in the service of the Organi- 
zation where such a power is not enumerated in the Charter; and in its 
Certain Expenses Advisory Opinion,*® whether the term ‘‘administrative 
budgei’’ in the third paragraph of Article 17 of the Charter was especially 
significant in light of the use of only the single word ‘‘budget’’ in the 
first paragraph of the same article. 

It is clear from these cases that the Court has not fully accepted the 
expressio unius maxim and that it has relied on other considerations to 
reach its decisions. What these considerations are, however, and how they 
should be used to answer the questions asked at the beginning of this 
section are not altogether clear. 


w. The Problem cf Burden of Proof 


Rules such as expressio unius and ejusdem generis resolve the problem 
of interpretation by assuming a norm and requiring deviations to be stated 
explicitly in the document. But why assume one norm rather than an- 
other? Mr. Justice Holmes once wrote: 


You can always imply a condition in a contract, [b]ut why do you 
imply it? It is because of some opinion as to policy, or, in short, 
because of some attitude of yours upon a matter not capable of found- 
ing exact conclusions.” 


75 P.C.I.J., Ser. B, No. 12. 18 P.C.I.J., Ser. A, Ne. 15. 

17 Note 37 above. See pp. 62-63 (majority opinion), p. 86 (joint dissenting opinion, 
Judges MeNair, Basdevant, Winiarski and Read), anā pp. 70-71 (separate opinion, 
Judge Alvarez). See also Free City of Danzig and the ILO, P.C.IJ., Ser. B, No. 18, 
at 10, on the requisites for membership in the International Labor Organization. 

78 Note 13 above. 79 Note 10 above. 

80 Holmes, ‘‘The Path of the Law,’’ 10 Harvard Law Rev. 457, 466 (1897). 
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Once the norm is assumed, the burden of proof will weigh heavily against 
the supposed deviation; * thus, it becomes extremely important that one 
understand the legal principles or policy goals—-assuming for the moment 
that one can distinguish these—which set the bias of the norm in the first 
place. Since the Court has been less than consistent in employing rules of 
construction, one cannot understand its biases in terms of the biases of 
known rules; it is necessary instead to go to the fabric of each case to 
gain an impression of the Court’s inclinations. Unfortunately, even this 
effort yields disappointing results. 

For example, in the Advisory Opinion concerning the interpretation of 
Article 3, paragraph 2, of the Treaty of Lausanne,®? the Permanent Court 
said that since the parties to the treaty knew that they had recourse to an 
already existing organization and did not expressly provide for excep- 
tional procedural rules, the rules of that organization must apply; but 
in the International Court of Justice’s 1955 Voting Procedure case,** the 
Court recognized that, while in its assumed function of supervising the 
mandates, the United Nations had to follow as closely as possible the 
League’s voting procedure, nonetheless the unanimity rule of the League 
was alien to and inconsistent with the spirit of the U.N. Charter. Although 
these cases can be distinguished, they nonetheless illustrate the strikingly 
dissimilar results which can and do flow from differirg presumptions. 

The point is also demonstrated by the case involving the Competence of 
the International Labor Organizaiion to Regulate Incidentally the Work 
of Employers. There the Court found a clear intention to give the 
International Labor Organization broad power to co-operate with the 
contracting parties in respect of measures assuring humane conditions of 
labor. It was inconceivable, the Court thought, that the contracting 
parties intended to prevent the I.L.O. from drawing up and proposing 
measures essential to these ends; for such would have been the result if 
the Organization were deemed to be without competence to propose regula- 
tions which included to some extent the work of employers. If such an 
intent had existed, the Court reasoned, it would have been expressed in 
the constituent treaty. But the Court might just as easily have started 
from the presumption that an international labor organization could not 
have been intended to propose regulations concerning the work of em- 
ployers; it could then have reasoned that, unless there was a contrary 
intent in the treaty, no such competence could be said to exist. 

Likewise, in interpreting the word ‘‘communities’’ in a Greco-Bulgarian 
treaty, the Court found that the ‘‘traditional’’ meaning was more nearly 
that put forward by Greece than that advanced by Bulgaria, and that since 


81 Cf, Polish Postal Service in Danzig, P.C.I.J., Ser. B, No. 11, at 37; Minority 
Schools, P.C.I.J., Ser. A, No. 15, at 33—34; and Conditions of Admission, note 27 above, 
at 86 (joint dissenting opinion, Judges MeNair, Basdevant, Winiarski and Read). 

82 Turkey and Iraq Frontier, P.C.I.J., Ser. B, No. 12. 

83 Ibid. at 31. 84 Note 18 above. 

85 Competence of the ILO to Regulate Incidentally the Personal Work of Employers, 
P.C.I.J., Ser. B, No. 18. See p. 18. 
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the treaty did not mention an alternative definition, the traditional view 
should prevail. Why not assume thai what matters is the subjective un- 
derstanding of the word by the contracting parties, especially where there 
are only two signatories? The outcome would necessarily have been dif- 
ferent if the Court had acknowledged at the outset that words, especially 
normative words, may be value-oriented and that their meanings, even 
their ‘‘traditional’’ meanings, may depend upon who is using them, and 
when, and to whom. 

In the Interpretation of Greco-Turkish Agreement case," the Court said 
that giving individual members of a Mixed Commission, which was consti- 
tuted as a corporate body, ‘‘any right to take action... outside the 
sphere of procedure’’ of that commission was clearly contrary to an ac- 
cepted principle of law, and that in the absence of a provision expressly 
showing such intent, such action would not be accepted by the Court as the 
legitimate function of those members.** But would the same result have 
been reached in the circumstances of that case if the parties had un- 
equivozally intended to enable members of the Mixed Commission to repre- 
sent their countries in arguments before an appellate body? The Court in 
fact noted that members of the Commission took part in its work in an 
individual capacity, not as representatives of their states. Why, then, 
could it not have concluded that the absence of a contrary express pro- 
vision was proof of an intention to treat the individuals, who surely were 
familiar enough with the claims to argue them before the appellate body, as 
distinct from the Commission, just as they were regarded as distinct from 
their states? Had the Court so assumed, it could have found in the omis- 
sion oz reference to the ‘‘aceepted principle’’ ignorance cf that principle 
by the contracting parties or, on the other hand, their desire to prescribe 
speciai rules for themselves. 

In the same case, the Court noted that the text did not say by whom 
questions should be referred to the appellate body: 


But from the very silence of the article on this point, it is possible 
and natural to deduce that the power to refer a matter to the arbitrator 
rests with the Mixed Commission when that body finds itself con- 
fronted with questions of the nature mdicated.®® 


Why? Because, said the Court, the very terms of the text of the Final 
Protocol expressly contemplated questions arising within the Mixed Com- 
mission; therefore, only these questions were contemplated. Having re- 
gard, inter alia, to the principle that a tribunal has the right to determine 
the extent of its jurisdiction, the Court thought that the Protocol’s refer- 
ence to special questions of principle of some importance to be decided 
by the appellate arbitrator (which wes deemed to be better qualified than 
the Commission to rule upon the merits of such questions) must have 
contemplated that the Commission decide which questions were ‘‘of some 


86 Communities, P.C.I.J., Ser. B, No. 17, at 21. 
87 Ibid., No. 16. 88 Ibid. at 25. 
89 Ibid. at 20. 
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importance,” for it was a matter of determining the limits of its own 
competence. Only if the Final Protocol contained a provision imposing 
this duty of reference on the states which signed the Protocol, or on tke 
individual members of the Commission, or on a group of such members, 
would this not hold true, the Court thought.*° 

But rather than invoke the principle it did, the Court could have found 
that the Protocol indicated an objective of facilitating the settlement of 
divisive ‘‘important questions of principle’’ and that it therefore made 
little difference who brought the matter to the appellate arbitrator, as long 
. as the objective was obtained. 

The burden of proof has proved especially important in the Court's 
handling of membership and mandate cases. In one memberskip case, 
Free City of Danzig and the ILO," the Permanent Court noted that the 
Treaty of Versailles, which established the I.L.0., did not bar political 
units such as the city of Danzig from becoming members of the Organiza- 
tion. It could have reached the conclusion, therefor2, that in the absence 
of a contrary expression of intent, the parties did not mean to bar member- 
ship to a political unit which could effectively assist the Organization in 
the furthering of its objectives. It did not so conclude, but one dissenting 
judge nonetheless felt constrained to overcome what he saw as 2 prima 
facie presumption that the omission left the door open to Danzig’s join- 
ing. 

The same kind of interpretative problem has been prominent in the cases 
growing out of the mandated territory of South-West Africa. In the 
Status of South-West Africa case, the majority ruled that Article 80(2) 
of the Charter %* did not impose upon the mandatory state a duty to 
negotiate or conclude a trusteeship agreement; the article said only that the 
first paragraph was not to be interpreted as giving ground for delay of 
negotiation and conclusion of trusteeship agreaments. Had it been other- 
wise, the majority reasoned, there would have been a contrary intention ex- 
pressed in the article. But why? The paragraph is ambiguously silent 
and one can read into its ambiguity whatever one wants. Judge Lauter- 
pacht, for example, in his separate opinion in the later Voting Procedure 
case,” thought it ‘‘obnoxious’’ to legal principle and tenets of good faith to 
assume that a state could render nominal and ineffective its obligations 
under the mandate system merely by ‘“‘vetoing’’ United Nations super- 
vision. Finding the unanimity rule not expressly provided for in the 
Charter, Judge Lauterpacht thought that the burden of proof—for show- 
ing why the legal principle and tenets of good faith should be ignored in 
the case—had not been overcome by the Mandatory.®°* There is nc reason 


80 Ibid. at 20-22. 91 P.C.LJ., Ser. B, No. 18. 

92 Ibid., dissenting opinion, Judge Anzilotti. 98 Note 66 above. 

94 Art. 80(2) states: ‘‘ Paragraph 1 of this Article shall not be interpreted as giving 
grounds for delay or postponement of the negotiation and conclusion of agreements for 


placing mandated and other territories under the trusteeship system as provided for in 
Article 77.’? 


95 Note 18 above, at 99-100. 96 Ibid. 
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to suppose that these same principles, if applied in the former mandate 
case, could not have turned the burden of proof against the mandatory 
state. 


b. Ambiguities 
1. Perpetuation of Non-Agreement 


An alternative to omitting all reference to a disputed matter is to in- 
corporate a deliberately ambiguous phrase into a treaty. This occurred, 
for instance, in the drafting of the jurisdictional clauses of the treaty 
establishing the Huropean Commission of the Danube just after World 
War I. Rumania would not coneede to the Commission the right to 
certain jurisdiction which the other negotiating parties wished to include 
in the Definitive Statute. Faced with Hobson’s choice cf some régime 
or none, the parties chose to secure the former by restoring to the Com- 
mission its prewar status, without, of course, defining what the status had 
been.” When the problem came before the Court for interpretation, in 
the European Commission of the Danube case, there was little ‘‘in- 
terpreting’’ to be done, the parties never having agreed on a common 
meaning.*® The essential question facing the Court was to what extent 
it should write the treaty for the parties. It could have looked for the 
lowest common denominator; that is, the minimum level of jurisdiction 
acceptable to all the parties. Or, it could have decided that there was no 
agreement on a point of fundamental importance to the treaty and that, 
therefore, no treaty had ever existed. Just as looking for a common in- 
tention as to jurisdiction would have resulted in an interpretation favoring 
the party which wanted the least jurisdiction, finding that no treaty had 
been established would have thwarted the desires of the majority of the 
contracting parties whose clear intent was to avoid this result. In fact, 
whatever interpretation the Court gave inevitably involved an element of 
renegotiation of the unsettled question, but the contracting parties must 
have known this was a distinct possiblity when they postpcned the dispute 
in the first place. 


ii. Incorporation of Earlier Treaties, Terms and Practices 


Sometimes what begins as an attempt to simplify negotiations for a 
treaty by the incorporation of an existing practice or previous treaty emerges 
instead as a perpetuation of ambiguity. One of the first interpretations 
of the Charter by the General Assembly and Security Council, for example, 
involved the meaning of the word ‘‘meeting’’ in Articles 11 and 12 of the 
Statute of the International Court of Justice concerning procedures to 
be followed in the election of judges. The position of the U.N. Secre- 
tariat was that the term was based on the precedent of the Permanent 
Court of International Justice and meant that the reunion of the General 
Assembly and the Security Council was to continue until all vacancies were 


97 See Lauterpacht, note 10 above, at 77-78. 98 P.C.I.J., Ser. B, No. 14. 
99 Ibid.. see p. 27 (majority opinion). 100 See Pollux, note 1) above, at 58. 
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filled, regardless of the number of ballots required. But the President 
of the Assembly, M. Spaak, suggested that the word meant the same as 
‘‘ballot,’’ a definition which had the practical advantage of gaining time 
for the Members to resolve the underlying dispute; the General Assembly 
and the Security Council accepted M. Spaak’s definition for that reason. 
In view of the Court’s previously expressed opinion that a word used 
in a previous and similar treaty did not necessarily have the same mean- 
ing in a later one involving a new organization,’ it might have reached the 
same conclusion as the General Assembly and the Security Council, but on 
totally different grounds. 

The Permanent Court faced this same type of problem in the Minorities 
in Polish Upper Silesia case There they found that Division I of a 
disputed Geneva treaty was identical to an earlier minorities treaty, while 
Division II was wholly new. How the two treaties were to be integrated 
bothered both the majority and the dissenting judges, partly because one 
of the parties sought to introduce preparatory works from the negotiations 
on the earlier treaty. 

The incorporation problem also occurred in the interpretation of the 
Definitive Statute of the Huropean Commission of the Danube (page 810 
above ) .24 

Ambiguity may also result from the use in constitutive treaties of 
words based on an existing practice or existing meaning which must be 
sought out by the Court. This relatively narrow area of investigation is 
one type of interpretation engaged in by tribunals which seems to have 
produced no criticism. The World Court has had to find the traditional 
meaning of the word ‘‘communities’’;+° the traditional functions of a 
‘“nostal service”; °° the traditional jurisdiction of river commissions; 2°? 
the traditional nature of canal régimes; ? the traditional nature of arbi- 
tration tribunals; 1° the traditional right of individual members of a corpo- 
rate body to take action outside the sphere within which the organization 
operated ; 11° the existence of servitudes in international and private law; 1% 


101 See Exchange of Greek and Turkish Populations, P.C.1.J., Ser. B, No. 10, at 22. 

102 P.C.LJ., Ser. A, No. 15. 

103 See p. 40 of the majority opinion, p. 54 of Judge Huber’s dissenting opinion, and 
pp. 60-61 of Judge Nyholm’s dissenting opinion. 

104 See also Exchange of Greek and Turkish Populations, P.C.I.J., Ser. B, No. 10, 
at 22; Free Zones, P.C.I.J., Ser. A/B, No. 46, at 21; Communities, P.C.I.J., Ser. B, 
No. 17, at 21; and IMCO, note 36 above, at 169 (majority opinion). 

105 Exchange of Greek and Turkish Populations, P.C.LJ., Ser. B, No. 10, especially 
pp. 18-19. 

106 Polish Postal Service in Danzig, ibid., No. 11. See especially p. 37. 

107 European Commission of the Danube, ibid., No. 14, at 57-58. See also Pollux, 
note 10 above, at 77-78. 

108 The Wimbledon, P.C.I.J., Ser. A, No. 1, at 25 et seq. 

109 Interpretation of Greco-Turkish Agreement, P.C.I.J., Ser. B, No. 16, at 25. 

110 Ibid. 

111 Status of South-West Afriea, note 66 above, at 149 and 154 (separate opinion, 
Judge McNair). The majority rejected this search for analogy and precedent, how- 
ever, at p. 132. 
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the nature of the mandate system assumed by the United Nations; =? the 
practice in earlier multilateral treaties dealing with safety and working 
conditions at sea; “5 and the nature of ‘‘ordinary’’ expenses of interna- 
tional organizations. ™4 One okserver, now a member of the Court, has 
recognized in the practice cf the Court a major principle of interpretation 
that texts and terms should be interpreted in the light of the meaning 
they possessed or the sense in which they were normally used at the time 
the treaty was concluded.™!® Insofar as the Court has approved the notion 
that words take meaning from the context in which they are used, however, 
it is highly doubtful that such a major principle exists. The notion as- 
sumes, for one thing, that the word had at the time only one correct 
meaning or only one generally acceptable meaning, though in fact norma- 
tive words rarely do; "° it ignores, for another, that the process of drafting 
is not done with dictionary in Land, that the drafters do not always know 
and use the very same precise meanings that the judge knows and uses.*?” 


aa. New Terms 


New terms may also be ambiguous, of course. The Permanent Court 
of International Justice wrestled with the significance of the unique pro- 
vision of a treaty prohibiting certain authorities from ‘‘verifying’’ or 
‘‘disputing’’ the question of whether a person did or did not belong to a 
racial, linguistic or religious minority.“ One side argued that the parties 
adopted the principle of leaving the determination to the subjective analy- 
sis of the persons concerned, saying that the prohibition barred authorities 
from questioning the authantie:ty of these self-analyses, even if they hap- 
pened to run counter to objeative appearances. The other side thought 
the question of one’s inclusion :n a minority group was merely one of fact 
and that the bar could not reasonably be held to apply to obvious non- 
members of a minority..® The Permanent Court also had to deal with a 
novel use of the term ‘‘arbitrat.on’’ in the Final Protocol of a 1926 Greco- 
Turkish agreement.’ 

The International Court of Justice, too, has faced this problem, par- 
ticularly in the IMCO case.1?- Phrases such as ‘‘having an important 


112 Status of South-West Africa, rcte 66 above; Admission of Hearings, note 61 above; 
and South-West Africa Cases, note 18 above. See also Voting Procedure, note 18 above 
(separate opinion, Judge Lauterpacat), on the voting procedure to be applied by the 
U.N. for functions taken over by it from the League of Nations. 

118 IMCO, note 36 above, at 169 (majority opinion). 

114 Certain Expenses, note 10 above. See particularly the dissenting opinion of 
Judge Moreno-Quintana, at 248. 

115 Fitzmaurice, note 14 above, et 203-204. 

118 Cf. MeDougal and Gardner, note 17 above, passim. 

117 See Voting Procedure, note 18 above, at 95 (separate opinion, Judge Lauter- 
pacht). See, in general, Frank, rote 64 above. 

118 The Lotus, P.C.1.J., Ser. A, Ne. 10. 

119 See pp. 31-33. 

120 Interpretation of Greco-Turkish Agreement, P.C.LJ., Ser. B, No. 16. See p. 23. 

121 Note 36 above. 
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interest in maritime safety,’ 12? ‘“‘elect,”” 3 ‘‘ship-owning nation,’’ 14 
and, of course, the key word, ‘‘largest,’’ 123 all were used in an apparently 
unique, ambiguous, way. 

The Charter has already produced its full share of ambiguous new 
terms. ‘‘Measures,’’ 178 ‘‘decisions,’’ 127 ‘“'action,”” 8 and ‘‘expenses,’’ +?° 
among others, have all been the subject o interpretation by the Court.**° 
The process of drafting a treaty acceptable to a wide number of negotiat- 
ing parties leads, by necessity, to the inclusion of hybrid terminology and 
the Court may well imagine that with these, as with older terms, fixed and 
set meanings never existed. 


iv. Equally Authentic Languages 


One would imagine that the tendency to include in multilingual treaties 
a provision making all the languages in which the treaty was signed equally 
authentic might have produced a swelling tide of interpretative trouble 
for the Court; but, in fact, the Court has seen little cf it, either because 
the trouble has been settled by other means, or because the problem simply 
does not arise.1°+- Where conflicts between authoritative languages have 
bothered the Court, the theoretical problem seems to have been whether 
the Court should prefer the language in which the vexing word or phrase 
was originally drafted 1°? or seek a lowest common denominator meaning, 
that is, one common to all the authentic languages.1*? Another possibility 
is that it treat the problem as it would conflicting provisions, discussed 
next. 


122 Ibid. at 160 (majority opinion). 123 Ibid. at 165 (majority opinion). 

124 Ibid. at 165-166 (majority opinion). 125 Thid. at 166 (majority opinion). 

126 Certain Expenses, note 10 above, at 163 and 172 (majority opinion). 

127 Ibid. at 163 (majority opinion). Cf. Competence of tke General Assembly, note 
37 above, at 25 (dissenting opinion, Judge Azevedo). 

128 Certain Expenses, note 10 above. See especially the separate opinion of Judge 
Fitzmaurice, at 206-207. 

129 Ibid. 

130 See also South-West Africa Cases, note 18 above (separate opinion, Judg2 Jessup). 
The phrase ‘‘domestie jurisdiction’? used in Art. 2(7) referring to the jurisdictional 
competence of the U.N. has not yet been the subject of a direct Court inquiry, but the 
heated debate over its meaning and the propriety of a Court determination of that 
meaning indicates that if it does come before the Court, the Ccurt will be forced to 
reassess its rôle in rendering binding one of several equally logical meanings. See 
Rajan, The U.N. and Domestic Jurisdiction (2d ed., 1961); Finchem, Domestic Jurisdiz- 
tion (1948); Cornell Conference, passim; and Higzins, note 48 above, at 61-65. 

131 But see Competence of ILO, P.C.I.J., Ser. B, No. 2, at 27 and 35-39; Mavrom- 
matis (Preliminary Objections), P.C.I.J., Ser. A, No. 2, at 19; and IMCO, note 36 
above, at 174 (dissenting opinion, Judge Klaestad). The most comprehensive recent 
study of this problem is Hardy, ‘‘Interpretation of Plurilingual Treaties by Interna- 
tional Courts and Tribunals,’’ 37 Brit. Yr. Bk. Int. Law 72 (1961). 

132 See Exchange of Greek and Turkish Populations, P.C.I.J., Ser. B, No. 10, at 18; 
and Pollux, note 10 above, at 79. 

133 See Mavrommatis (Preliminary Objections), P.C.I.J., Ser. A, No. 2 at 19. Cf. 
U. S. v. Percheman, 7 Pet. 51, 8 L. ed. 604, 618 (1833); and In re Zalewski’s Estate, 
292 N.Y. 2d 332, 55 N.E. 2d 184, 186 (1944). 
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c. Priority and Superfiuity When Provisions Conflict 


A twin-forked rule of interpretation constantly mentioned by the Court 
is (a) that a treaty must be read as a whole to give effect to all of its terms 
and avoid inconsistency, and (b) that no word or provision may be treated 
as or rendered superfluous.*** To some extent, this rule accepts an under- 
lying premise that the drafting of a treaty is a process of negotiation from 
which emerges a carefully worked out consensus of the contracting parties, 
precise and neatly trimmed.: Some judges are more friendly to this 
premise than seems justified by the facts of negotiating life. Judge Ko- 
retsky, for one, recently wrote: 


It has been said that you cannot leave one word out of a song. 
The Charter represents one of the most important international treaties, 
from which it is impossible to leave out any of its provisions either 
directly or through an interpretation that is more artificial than 
skilful. +s 


Judge Spender would apply the rule only if it would not render ineffec- 
tive the terms when read as a whole.” Other judges are reluctant to 
accept it even with this sweeping exception. As Judge Azevedo wrote: 


{One| cannot expect the Charter to be a model of precision and tech- 
nique, made as it was by the hasty adjustment of separate parts pre- 
pared in different workshops.?** 


As one observes the use of the rule, one notices that the distribution of 
its incidences corresponds rather closely to the restrictiveness-effectiveness 
division noted by Professor Lauterpacht; 15° that is, it is used by those 
judges from whom more restrictive, sovereignty-oriented, interpretations 
may be expected. What makes the rule inadequate, however, is not the 
company it keeps, but its inherent ambiguity: it may well bs, for example, 
that the best or only way af avoiding inconsistency is to treat a particular 
phrase as superfluous, or to render priority to one of the apparently con- 
flicting words or clauses. The question is: Why render one superfluous? 


184 See Certain Expenses, note 10 above, at 186 (separate opinion, Judge Spender). 
See also Conditions of Admission, note 37 above, at 62 (majority opinion); Corfu 
Channel, note 13 above, at 24 and 26 (majority opinion); Status of South-West Africa, 
note 66 above, at 187 (dissenting opinion, Judge DeVisscher) and 191 (dissenting 
opinion, Judge Krylov); IMCO, note 86 above, at 175 (dissenting opinion, Judge 
Klaestad); and Certain Experses, note 10 above, at 272 (dissenting opinion, Judge 
Koretsky). 

135 In one case in which the Court specifically refused to apply the rule, it was 
because the interpretation involved a unilaterally drafted declaration of acceptance of 
the jurisdiction of the Court. See Anglo-Iranian Oil Company, note 25 above, at 105 
(majority opinion). 

136 Certain Expenses, note 10 above, at 272 (dissenting opinion). See also Status 
of South-West Africa, note 66 above, at 188 (dissenting opinion, Judge DeVisscher) ; 
and Anglo-Iranian Oil Company, note 25 abova, at 105 (majority opirion>. 

187 Certain Expenses, note IC above, at 186 (separate opinion). 

138 Competence of the General Assembly, note 37 above, at 27 (dissenting opinion). 
See also Chakste, ‘‘ Justice and Law in the Charter of the United Nations,’’? 42 A.J.LL. 
590 et aeq. (1948); and Competence of the General Assembly, note 37 above, at 
17 (dissenting opinion, Judge Alvarez). 139 Note 10 above. 
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Then, too, if Judge Spender’s test is taken as a norm, it leaves un- 
answered the questions of how ineffective a treaty must be rendered before 
the rule is upset, and what criteria should be used in determining in- 
effectiveness. 

One of the problems with the twin-forked rule is that it begs the question: 
How does one go about deciding that two or more words or provisions are 
in conflict? It depends, one might guess, on whether one presumes that 
they are not intended to conflict—a not unreasonable presumption—or, on 
the contrary, that in the process of negotiation and compromise it is in- 
evitable that some words or provisions will be in conflict with others—also 
not unreasonable. Hither of these presumptions will be conditioned by an 
individual observer’s bias towards teleological interpretation, for one may 
assume that teleologically all of a treaty’s provisions are in harmony. 
If a treaty contains limitations on the means to be used in accomplishing 
stated objectives, one inclined towards teleological interpretation will see 
such restrictions not as hostile to the purposes of the treaty, but as part 
of a secondary pattern of expectations on institutional means, designed by 
the drafters to complement their primary pattern of objectives.**° 


d. Priority between Given Meaning and Teleological Meaning 


The courts have come to place increasing emphasis on the congruity 
of possible meanings with the aims and objectives of a treaty. The Perma- 
nent Court of International Justice, for example, early in its development 
noted in the Free Zones case 1** that the meaning of the word ‘‘establish- 
ment’’ could not be found without recourse to the purposes of the treaty 
in which it had been used.**## In another early case, the Communities 
case,1#2 that Court found the traditional meaning of the word ‘‘com- 
munities” acceptable only after it was convinced that the meaning was 
consistent with the aims and objective of the treaty in which it had been 
used,7** 

Teleological consistency may be expected as the norm for judges whose 
fondness for social justice exceeds their fondness for legal neatness, but 
what may be surprising is that end-oriented interpretation has been ac- 
cepted by all but a handful of judges, even by some of those usually 
reluctant to extend the réle of the judge in conflict resolution. Judge 
Lauterpacht, for example, whose writings before he was elected to the Court 


140 See McDougal and Gardner, note 17 above, at 266. 

141 P.C.LJ., Ser. A/B, No. 46. 142 Ibid. at 18. 

148 P.C.I.J., Ser. B, No. 17. 

144 Ibid. at 21. See also Turkey and Iraq Frontier, P.C.I.J., Ser. B, No. 12, at 27; 
Minority Schools, P.C.L.J., Ser. A, No. 15, at 32-33; The Wimbledon, ibid., No. 1, at 
23; Exchange of Greek and Turkish Populations, P.C.I.J., Ser. B, No. 19, at 17; 
Competence of the ILO to Regulate Incidentally the Personal Work of Employers, 
ibid, No. 13, at 18; European Commission of the Danube, tbid., No. 14, at 52; In- 
terpretation of Greco-Turkish Agreement, ibid., No. 16 at 18; Memel Territory, 
P.O.LJ., Ser. A/B, No. 49, at 317; Employment of Women, tbid., No. 50, at 374, and 
dissenting opinion of Judge Anzilotti; Minority Schools in Albania, ibid., No. 64, at 17. 
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indicated a disposition towards judicial self-restraint,** was among the 
more outspoken members of the Court in searching for meanings consistent 
with a treaty’s aims. In the Admission of Hearings case,*** Ciscussing the 
duty of the Court in resolving conflicts between the purposes of a consti- 
tutive treaty and its individual provisions, he submitted that it was an 
essential function of judicial interpretation to resolve the conflict in the 
light of the instrument as a whole.**7 Expanding on this theme, he 
described the Court’s 1950 Status of South-West Africa opinion 1*8 by 
saying that the Court had declined to apply literally the legal régime 
of the Mandate system: ‘‘[a]ctually, the opinion did no more than give 
effect to the main purpose of the legal instrument before it,’’ he wrote; 
[that] is the true function of interpretation.’’!° 

Judge Spender, too, though by no means enthusiastic in his use of the 
teleological approach, has written: ‘‘[t]he stated purpose ot the Charter 
should be the prime consideration in interpreting the text.” 150° ‘‘The 
meaning of the text will be illuminated by the stated purposes to achieve 
which the Charter was drafted,” 1t he added, and still more explicitly, 
‘“Ti]f two interpretations are possible in relation to any particular pro- 
vision of [the Charter], that which is favourable to the accomplishment of 
purpose and not restrictive of it must be preferred.’’ +5? 


In all of the four areas of interpretation we have briefly explored— 
silence, embiguity, conflicting provisions, and conflicts between given mean- 
ings and given objectives—constitutive treaties have enlarged the creative 
role of the Court. In the next area, implied powers, the enlargement 
is even more pronounced. 


2. Implied Powers in Constitutive Treaties 


More often than not, the interpretation of constitutive treaties has 
turned on the competence of international régimes or organizations, usu- 
ally in terms of their implied powers; such interpretation characteristically 
demonstrates the impact of teleological thinking on the Court. 

In its second and third Advisory Opinions,*** and later in its thirteenth, 
the Permanent Court of International Justice was concerned with the 
implied powers of the International Labor Organization. The question in 
the second Advisory Opinion **° was whether the regulation of the con- 
ditions of labor of persons employed in agriculture came within the 
competence of the LL.O. The Court found in the Preamble of that Organi- 
zation’s constitutive treaty a warning that ‘‘the failure of any nation to 


145 See note 10 above. 148 Note 61 above. 
147 Ibid. at 45 (separate opinion). See also Competence of ILO, P.C.LJ., Ser. B, 
No. 2, at 23. 148 Note 66 above. 


149 Admission of Hearings, note 61 above, at 56. 

150 Certain Expenses, note 10 above, at 185 (separate opinion). 

151 [>id. at 187 (separate opinion). 152 Ibid. at 186 (separate opinion). 

158 Competence of the ILO, P.C.I.J., Ser. B, Nos. 2 and 3. 

154 Competence of the ILO to Regulate Incidentally the Personal Work of Employers, - 
P.C.LJ., Ser. B, No. 13. 1£5 Competence of the ILO, ibid., No. 2. 
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adopt humane conditions of labour is an obstacle in the way of other 
nations which desire to improve the conditions of labour in their own 
countries.” 15° Taking note of the high percentage of world labor em- 
ployed in agriculture, the Court felt that the treaty’s key words ‘‘in- 
dustry’’ and ‘‘industrial’’ encompassed agriculture, although it had to 
admit that in their ordinary use those terms did not include agriculture.” 

Then the Court was asked whether the examination of proposals for the 
organization and development of methods of agricultural production fell 
within the competence of the I.L.0.%° The Court answered by noting that 
the ‘‘object for which the International Labour Organization was founded 
was the amelioration of the lot of workers and the adoption of humane 
[labor] conditions,” 15° and by reasoning that while the I.L.O. could pro- 
mote the adoption of any measure calculated to banefit those engaged in 
the industry, the improvement of manufacturing processes with a view 
toward increasing output or improving the articles produced had this benefit 
as a secondary, and not primary, objective and was therefore beyond the 
sphere of competence of the Organization.1®% The Court was careful to 
“guard against a too extensive interpretation of its answer,’’ and as- 
serted that the Organization could not be excluded from dealing with 
matters specifically committed to it by its constitutive instrument merely 
because this might involve methods or means of production or the effects 
which the production measures would have upon production.** 

Later, the Court was asked in the Competence of the ILO to Regulate 
Incidentally the Personal Work of Employers case 182? whether the I.L.O. 
could regulate, incidentally, the personal work of employers. ‘The treaty 
was silent, but the Court thought that the activity was essential to the 
carrying out of the I.L.0.’s purposes as revealed in its constitutive treaty 
and that, therefore, the powers had to be inferred from the treaty. This 
doctrine of implied powers was later stated quite precisely in the Inter- 
national Court of Justice’s 1949 Reparations ** opinion: 


Under International Law, the Organization must be deemed to have 
those powers which, though not expressly provided in the Charter, 
are conferred upon it by necessary implication as being essential to the 
performance of its duties.1% 


But the exception to the doctrine, namely, that implied powers are not to 
be invoked where explicit powers provide expressly for the eventualities 
under consideration, has limited the rule’s usefulness. This limitation 
is particularly marked when one considers the question of whether only 


156 Ibid. at 25. 157 Ibid. at 35. 

158 Competence of the ILO, ibid., No. 3. 158 Ibid. at 57. 

160 Ibid. at 55. 

161 See also Turkey and Iraq Frontier, P.C.I.J., Ser. B, No. 12, at 20-21. 

162 Ibid., No. 13. 168 Note 13 above. 
_ 164 Ibid. at 182 (majority opinion), cited with approval in the Awards cf the Ad- 
ministrative Tribunal case, note 66 above, at 56 (majority opinion). 

165 See Certain Expenses, note 10 above, at 245 (dissenting opinion, Judge Moreno- 
. Quintana); and Awards of the Administrative Tribunal, ncte 66 above, as 80 (dis- 
senting opinion, Judge Hackworth). 
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powers ‘‘essential’’ to the organization’s performance of its duties are 
included in the doctrine and the question of what legal criteria the Court 
should use to determine which powers are ‘‘essential.’’ 3° 

Over the years, the Court has tended to validate organizational activity 
which was not blatantly disrespectful of the restrictions of constitutive 
treaties and which furthered the organization’s objectives. The Permanent 
Court, for example, called upon in the Hachange of Greek and Turkish 
Populations case 187 to examine the legality of activities of a mixed com- 
mission supervising the exchange of Greek and Turkish populations, said 
that the silence of its constitutive treaty could not be construed as depriving 
the Commission of its right to rule reasonably in a given ease or to find 
an equitable solution for any disputed point, within the clear limits of the 
treaty.26 

The International Court of Justice, in the Reparations case, besides 
enunciating the ‘‘necessary Implication’’ doctrine, above, stated that: 


Whereas a State possesses the totality of international rights and duties 
recognized by international law, the rights and duties of an entity 
such as the [U.N.] Organization depend upon its purposes and func- 
tions as specified or implied in its constituent documents and developed 
in practice.?” 


The Court accordingly found that the United Nations did have the inter- 
national right to bring international claims for injuries suffered by its 
agents in the course of service to the Organization. 

Similarly, in its Status of South-West Africa opinion,’ the Court 
declined to admit that the continuance of the Mandate system was de- 
pendent upon supervision by the (by then dissolved) League of Nations. 
This opinion, as Judge Lauterpacht later noted,*** gave effect to the main 
purpose of the instrument; otierwise ‘‘its purpose, as the Court saw it, 
would tave been endangerad.’’ 178 

In the Anglo-[raman Oil Co. case,*™ Judge Read argued in favor of the 
Court’s having jurisdiction in the case, a position not shared by the 
majority, by reasoning that: 


The Court is directly bound by the provisions of the Charter, and it is 
the principal Judicial organ of the United Nations. It cannot ignore 
the Preamble of the Charter, and its statement of Purposes and 
Principles. It cannot overlook the fact that acceptance of the com- 
pulsory jurisdiction of the Court is one of the most effective means 
whereby Members of the United Nations have sought to give practical 


166 See Awards of the Administrative Tribunal, note 66 above, at 58-60 (majority 
opinion); and Certain Expenses, note 10 above, at 245 (dissenting opinion, Judge 
Moreno-Quintana). See Seyersted ‘‘Objective International Personzlity of Intergov- 
ernmental Organizations,’’ 34 Nordisk Tidsskrift for International Ret 1, 80 (1964). 

167 P.C.I.J., Ser. B, No. 10. 2€8 Ibid. at 24. 

169 Note 13 above. 

170 Ibid. at 179-180 (majority opinion). Accord, Certain Expenses, note 10 above, 
at 159 (majority opinion). 171 Note 66 above. 

172 Admission of Hearings, note €l above, at 56 (separate opinion). 

173 Ibig. 174 Note 25 above. 
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effect to the Preamble and to the Purposes and Principles. I should 
be failing in my duty as a judge, if I applied a rule of interpretation 
designed to frustrate the efforts of Members to achieve this object.’ 


The Court used this reasoning ot Judge Read in its advisory opinion on 
Awards of the Admimstratiwe Tribunal," involving the competence of the 
General Assembly. There the Court found it hardly consistent with the 
Charter’s expressed aim of advancing the cause of freedom and justice 
for individuals, and with the preoccupation of the United Nations to pro- 
mote this aim, that no judicial or arbitral remedy should be available for 
the claims of the United Nations’ own staff. It thus found that the Gen- 
eral Assembly’s establishment of the Administrative Tribunal was legiti- 
mate and within the Assembly’s competence.*”’ 

In the Voting Procedure case," in which the General Assembly, having 
taken over the duties of the League of Nations in supervising the Mandate 
system, had been previously enjoined to follow the League’s procedure as 
far as possible, the Court was faced with the essential difference between 
the unanimity voting rule of the League and the majority voting rule of 
the U.N. General Assembly. This difference effectively prevented the As- 
sembly from closely following the League’s practice. Judge Lauterpacht, 
in a separate opinion, wrote: 


... [w]hile unanimity, absolute or qualified, may be entirely alien 
to the spirit of the Charter and as such inconsistent with it, this does 
not apply to alternative solutions falling short of unanimity.” 


In his view, it was reasonable to explore, ‘‘in a spirit of accommodation 
free from exaggerations of language, other solutions appropriate to the 
situation and not basically inconsistent with the Charter.’’ 180 

In its Certain Expenses opinion,*®+ the Court’s majority wrote: 


... [T]he Court agrees that such expenditures must be tested by 
their relationship to the purposes of the United Nations in the sense 
that if an expenditure were made for a purpose which is not one of 
the purposes of the United Nations, it could not be considered an 
‘expense of the Organization.’’ 1°? 


It thus found that the expenses were, indeed, in furtherance of a legitimate 
purpose of the Organization and that they were legitimately incurred. 
Judge Winiarski, dissenting, thought that the Charter set forth the 
United Nations’ purposes in very general ‘‘and for that reason, too in- 
definite” terms; it did not follow, he reasoned, that the Organization could 
seek to achieve those ends by whatever means it wished.2®? But the ma- 
jority answered that, although the United Nations’ aims are indeed broad, 


175 Ibid, at 1438-144 (dissenting opinion). See also the dissenting opinion of Judge 


Carneiro, at 153. 176 Note 66 above. 
177 Ibid, at 57 (majority opinion). 178 Note 18 above. 
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188 Ibid. at 230 (dissenting opinion). See also the dissenting opinion of Judge 
Koretsky. 


820 THE AMERICAN JOURNAL OF INTERNATIONAL LAW [Vol. 59 


neither they nor the powers conferred to effectuate them are unlimited. 
Save as they have entrusted the Organization with the attainment of 
these common ends, the Member States retain their freedom of action. 
But when the Organization takes action which warrants the assertion 
that it was appropriate’ for the fulfilment of one of the stated 
purposes of the United Nations, the presumption is that such action 
is not ultra vires the Organization.1** 


Most recently, in the South-West Africa Cases 1® the Court again indi- 
cated its fondness for effectiveness as the primary principle of interpreta- 
tion of implied powers. Rejecting a ‘‘natural and ordinary’ meaning 
of Article 7(2) of the Mandate to the effect that since all Members of 
the League of Nations had lost their membership in that Organization 
when it dissolved in 1946, no country has standmg to invoke the article 
before the World Court, tae Court said that where 


interpretation results in a meaning incompatible with the spirit, pur- 
pose and context of the clause or instrument in which the words are 
contained, no reliance can be validly placed on it.1% 


The Mandate’s overriding purpose was to promote the well-being and de- 
velopment of the people cf the mandated territories, the Court found," 
and while administrative supervision was the normal means of securing 
performance, judicial protection was even more essential, being the final 
bulwark against possible abuse or breaches of the Mandate.48* The 
opinion took on more significance because it concerned the same institution 
— the Mandate system—as the Court’s earlier opinion restricting the Gen- 
eral Assembly’s supervision.1®® 

There seems to have bean only one opinion in which the World Court 
definitely said ‘‘No’’ to an organization. That was in the Competence of 
the ILO case, in which the Permanent Court of International Justice re- 
fused to support the International Labor Organization’s desire to examine 
proposals for the organization and development of methods of agricultural 
production (‘‘and questicns of a like character’’).°° The case, decided 
together with one involving the I.L.0.’s rôle in international regulation of 
agricultural workers,’*! is now over forty years old and must be read in the 
light of two factors which are perhaps extra-legal but which go to the es- 
sence of the decision: First, the two cases were the first advisory opinions 
of the Court which dealt with the competence of an international organiza- 
tion, and only the second and third advisory opinions which the Court had 
rendered; second, the Court, in the case of the I.L.0.’s competence as to 
agricultural workers, had just taken a courageous step in asserting its own 
authority by upholding the I.L.0.’s power in a ñeld not specifically men- 
tioned in its constitutive treaty.°? The combination of these two factors 


184 Ibid. at 168 (majority opinion). 185 Note 18 above. 

186 Ibid. at 336 (majority opinion). 187 Ibid. at 329 (majority opinion). 
188 Ibid, at 336 (majority opinion). 

189 Status of South-West Africa, note 66 above. 

190 P.C.I.J., Ser. B, No. 3. 

191 Competence of the ILO, P.C.LJ., Ser. B, No. 2. 

192 Ibid. 


1965] WORLD COURT AND CONSTITUTIVE TREATIES 821 


leads one to suspect that the Court’s restrictiveness—on the ground that 
benefits to workers from improved agricultural production were a second- 
ary, not primary, result and therefore not within the I.L.0.’s competence— 
was more a reflection of judicial political acumen than it was the enuncia- 
tion of a legal principle. The ‘‘primary purpose’’ test, it should be noted, 
has never been repeated. 


The conclusion to be drawn from this brief and general inspection of the 
forms in which constitutive treaty interpretation manifests itself before 
the Court, and of the functions the Court is thereby called upon to per- 
form, is that the judges inject unidentified criteria into their determina- 
tion of proper meanings to a far greater extent than they do in interpreting 
non-constitutive treaties. In the following section, we examine more closely 
one set of criteria which the Judges use, namely, the expectations evidenced 
by the actions of the parties. 


ILL. Exrra-Treary SOURCES as Evmence or MEANING 


Part of the problem facing any interpreter, and particularly one con- 
scious of political consequences, is how much weight to give to the in- 
terpretation of the treaty by the parties to it. With non-constitutive 
treaties this becomes a question of whether the judicial interpreter should 
look for evidence of intention in the treaty itself or should also look for 
it in the extra-treaty statements and actions of the signatories.1®* The 
interpreter, as far as possible, is trying to recreate the expectations of 
the co-signers. The treaty in international law, like the contract in 
municipal law, allows the parties to a particular transaction or series of 
transactions to declare their genuinely shared expectations as to per- 
formance, thereby relieving the legal system of the onerous burden 
of establishing specific prescriptions to cover every individual transaction. 
Treaties are thus self-written norms and part of the legal system’s norma- 
tive hierarchy. But because they are self-written, their meaning depends 
to a large extent on the sensed impressions of the ‘‘lawmakers.’’ 

With bilateral treaties one can expect the contracting parties to make 
certain that exactly what they want is made explicit; this is not always 
true, of course, but it is close enough to the truth to form the basis for the 
classical norm that the treaty itself, and not extrinsic evidence, is the 
primary source of enlightenment as to the meaning. As Vattel put it, 
‘‘it is not possible to interpret that which has no need of interprztation’’; 
‘when a deed is worded in clear and precise terms, when its meaning is 


198 See Fitzmaurice, note 14 above, at 207; Lauterpacht, note 10 above, at 51; and 
Certain Expenses, note 10 above, at 185 (separate opinion, Judge Spender) (‘‘Despite 
current tendencies to the contrary, the first task of the Court is to look, not at the 
travaux préparatoires or the practice which hitherto has been followed ... but at the 
terms of the Charter itself. What does it provide to carry out its purposes?’’). But 
see Frank, note 64 above, at 27 (‘‘Someone has observed that whenever a lawyer says 
that something is the manifest intention of a man, the word ‘manifest’ means that the 
man never really had such an intention.’’). 
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evident and leads to no absurdity, there is no ground for refusing to 
accept the meaning which the deed naturally presents.’’ 1% 

However, this places too much emphasis on the judge's idea of the 
“natural and ordinary”? sense of words. Thus, Judge Spender wrote in 
his separate opinion 1% in the Certain Expenses case: 


The ordinary and natural sense of words may at times be a matter 
of considerable difficulty to determine. What is their ordinary and 
natural sense to one may not be so to another. The interpreter not 
uncommonly has, what has been deseribed as, a personal feeling to- 
wards certain words and phrases. What makes sense to one may 
not make sense to another. Ambiguity may be hidden in the plainest 
and most simple of words even in their natural and ordinary meaning. 
Nor is it always evident by what legal yardstick words read in their 
natural and ordinary sense may be judged to produce an unreason- 
able result.1%° 


One may criticize the Court for not having faced this truth decades ago," 
but as a matter of fact, the ‘‘rule’’ regarding extra-treaty sources has actu- 
ally been losing its rigidity for some time.*®® One observer has gone so 
far as to say that it is a point of mere academic interest to ask whether 
it is permissible to use extra-treaty sources, since experier:ce shows that 
nearly all parties to disputes quote from such sources.’°® Yet occasionally 
the Court still refuses to consult extra-treaty sources because it finds 
unambiguous the meaning of a text in which some brethrer on the bench 
find so much ambiguity that they feel compelled to review preparatory 
works or subsequent action.?°° 

With multilateral treaties, the likelihood of finding a natural and ordi- 
nary meaning becomes even more remote, particularly where the dispute 
cannot be settled without an independent ‘‘interpreter.’’ One can assume 
that when there are only two parties to a treaty, they will se2 to it that the 
treaty accurately reflects their intentions; but the facts of negctiating life 
compel the conclusion that this is simply not true in the case of multilateral 
treaties, especially those of organizations with a constantly expanding 
number of members. The later-signing states do not accept & single in- 
terpretation of the whole of the treaty, nor do they have the opportunity 
to refine the treaty to meet their own preferences.” Moreover, we 


194 Vatsel, note 5 above, Vol. I, Ch. XVII, par 263. But see his somewhat contra- 
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know empirically that the intentions of the contracting parties become less 
important as an organization grows. 

Thus, the Court has had to grope for a reasonable balance between the 
shared expectations of the original parties and those of an organization’s 
later members. This is not to say that the Court has enunciated a doctrine 
of multi-temporal analysis; however, for our own purposes, this groping 
for an enduring meaning may help to explain why the Court seems to 
have abandoned the traditional rules of reference to the preparatory 
works and subsequent conduct of parties. | 

It should be noted that any explanation of the Court’s practice i 
hampered to an unknown degree by the fact that, while the Court has often 
gone into considerable detail about the history of a dispute,? it has 
rarely admitted having relied upon this history in deciding whether to use 
extra-treaty sources, and has never admitted to the seemingly inescapable 
conclusion that resort to extra-treaty sources in an opinion in many cases 
is made unnecessary by their being noted, and extensively discussed, as 
factual ‘‘background.’’ 


1. Preparatory Works 


The rigidity which Professor Lauterpacht found in the Cours’s recita- 
tion of the ‘‘plain meaning’’ rule has long been mitigated, as he said, by 
the Court’s not acting upon the rule in some of the very cases in which it 
has given utterance to it,’ and by the use of preparatory works as further 
support for conclusions reached without resort to that history.?°# 

In interpreting constitutive treaties, the Court seems to have abandoned 
all signs of consistency or pattern, save perhaps for the minimal one of 
refusing to endorse either a rule forbidding the use of preparatory works 
or one authorizing their use without restrictions.” One does detect in the 
practice of the Permanent Court of International Justice some common 
threads, the most notable being that body’s willingness to refer to prepara- 
tory works in cases involving unusually prolonged or laborious negotiations, 
especially where the preparatory works indicate that, without an agreed- 
upon special meaning or phraseology or institutional arrangement, the 
treaty would probably never have been signed or ratified.?°* 
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In one of the first instances in which a really prolonged crisis had at- 
tended a dispute about interpretation, the Exchange of Greek and Turkish 
Populations case,” the Permanent Court said: 


Having regard to the reference made in the Request [for an Advisory 
Opinion] to the discussions and arguments contained in the dossier 
submitted by the Mixed Commission and concerning the word ‘‘estab- 
lished’’, before proceeding further, this dossier must be analyzed 
with a view to tracing the aistory cf the divergences of opinion with 
which the Court is concernsd.?% 


This, in fact, came in that part of the opinion in which the Court was set- 
ting forth the facts of the dispute, but it is unlikely that the Court there- 
fore ignored what it had just reviewed. Nevertheless, wary of treading 
too heavily on the classical rule limiting resort to preparatory works, the 
Court said it would refer to such works only “‘in so far as [it considers] 
it absolutely necessary to do sc in the course of the following juridical 
examination of the question before the Court.’’°° It never disclosed, 
nor need it have, what it meant by ‘‘necessary.”’ 

In the Turkey and Iraq Frontier case,” which involved a determination 
of the character of a decision to be taken by the Couneil of the League 
of Nations, the Court again dutifully recited the rule and concluded that 
the text was sufficiently clear on its face, but said that nonetheless it would 
review and examine the preparatory works, ‘‘for the Turkish Government 
has cited certain facts connected with those negotiations in support of 
its adverse opinion.” ?! However, we may doubt that Turkey’s citation 
forced the Court to resort to the preparatory works, since, as noted earlier, 
virtually every litigant cites support for his claim in such works. 

In still another politically sensitive dispute,?** this one involving the 
jurisdiction of the European Ccmmission of the Danube, the Court, after 
citing the rule, said that 


if some doubt could still remain upon the true meaning of the words 
. it will be shown that the preparatory work fully confirms the 
conclusion at which the Court has now arrived.” 


This, however, was a case in which the negotiating parties had deliberately 
incorporated an ambiguity and the Court, faced with some difficulty in 
finding its own conclusions corfirmed, found refuge in the notion that 
preparatory works ‘‘should not be used for the purpose of changing the 
plain meaning of a text.’’*** In any event, tke Court said that the 
preparatory works ‘‘did not furnish anything caleulated to overrule the 
construction indicated by the actual terms. ”’ 


207 P.C.1.J., Ser. B, No. 10. This involved the powers of a mixed commission set up 
to facilitate the exchange of Greek and Turkish populations. 


208 bid. at 9 (majority opinion). 2:9 Ibid. at 16 (majority opinion). 
210 P.C.I.J., Ser. B, No. 12. 211 Ibid. at 22 (majority opinion). 
212 P.C.1.J., Ser. B, No. 14. 213 Ibid. at 28 (majority opinion). 


214 [bid. at 31. As is often poinced out, an obvious but not crucial discrepancy 
exists when the Court finds a ‘‘plain’’ or ‘‘natural’’ or ‘‘ordinary’’ meaning, but 
then has to exclude preparatory works which render that meaning suspect. 
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One might have expected the International Court of Justice to continue 
the practice of resorting to preparatory works where negotiation of a 
consititutive treaty had been particularly labored or heated, since the 
creating of the International Court itself involved a conflict—not plain 
on the face of the Charter and determinable only through reierence to 
preparatory works ?4\—over whether the Court should be endowed with 
supreme authority in treaty interpretation. But despite the Interna- 
tional Court’s recent trend, evidenced by its resort to preparatory works 
in the Certain Expenses case *** and South-West Africa Cases,?"* this has 
not always been so, as one may note in the Competence of the General 
Assembly case,?4* the Conditions of Admission case *** and the Awards of 
the Administrative Tribunal case.2?° It may yet happen that the majority 
will be persuaded by the importance attached to preparatory works by 
dissenting and concurring members of the Court,?"* and that the Certain 
Expenses and South-West Africa Cases opinions reflect this persuasion’s 
initial effect. 

On the other hand, there is much strength in the Court’s position of 
refusing to look at preparatory works. Starting with the Permanent 
Court’s second Advisory Opinion (Competence of the ILO), the Court 
has said that in cases in which parties not present during negotiations are 
invited to accede to a treaty as it stands, the Court will be reluctant to 
examine preparatory works fixing an ‘‘intended’’ rmeaning.??? As it said 
in the River Oder ?** case: 


Whereas three of the Parties concerned in the present case did not take 
part in the works of the Conference which prepared the Treaty of 
Versailles, accordingly the record of this work cannot be used to de- 
termine, in so far as they are concerned, the import of the Treaty.?”5 


Judge Read, in the Status of South-West Africa case,” may have been 
expressing more than just his own opinion when he said that he regarded 
it as a principle of international law that the parties to a multilateral 
treaty, regardless of their number or importance, cannot prejudice the 
legal rights of other signers of the treaty.??? 


215 Certain Expenses, note 10 above, at 168 (majority opinion). Cf. opinions of 
Judges Morelli and Winiarski. 

216 Note 10 above. See p. 168 (majority opinion). 

217 Note 18 above. See pp. 338-341 (majority opinion). 

218 Note 37 above. 219 Note 37 above. 

220 Note 66 above. 

221 See, for example, the dissenting opinion of Judge Azevedo in the Competence case, 
note 37 above, at 27; the separate opinion of Judge Lauterpacht in the Voting Pro- 
cedure case, note 18 above, at 108; and the joint dissenting opinion of Judges McNair, 
Basdevant, Winiarski and Read, in the Conditions of Admission case, note 87 above, 
at 90-91. 222 P.C.LJ., Ser. B, No. 2. 

223 Ibid. at 41 (majority opinion). 224 P.C.I.J., Ser. A, No. 23. 

225 Ibid. at 42 (majority opinion). Accord, Competence of the General Assembly, 
note 37 above, at 18 (dissenting opinion, Judge Alvarez). 

226 Note 66 above, 

227 Ibid. at 165 (separate opinion). Accord, Certain Expenses, at 184-185 and 191 
(separate opinion, Judge Spender). 
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Other objections by members of the Court to the use of preparatory 
works relate to the usefulness of such works in bringing out the meaning 
intended by the negotiators. Judge Alvarez, for example, argued that 
preparatory works contain all kinds of opinions, some later withdrawn,?*® 
that delegates sometimes change their opinions without saying so ex- 
plicitly,?"° and that, in any event, some cf these opinions are made without 
full comprehension of their implications.° The majority has noted that 
the legal position concerning a state of affairs may change after certain 
preparatory remarks and records are published,’ that often not all of 
the preparatory works are available to the Court,?** and that the works 
may be confidential and not have been placed before the Court by or 
with the consent of the competent authority.’ In addition, one may infer 
certain of its objections from the Court’s actions: in the IMCO case,” 
for example, it appears that the Court felt that recourse to the prepara- 
tory works would only underscore the lack of agreement by the negotiating 
parties; similarly, Judge Hackworth’s dissenting opinion in the Awards 
of the Administrative Tribunal case ? indicates that, had there been refer- 
ence to the preparatory works, the majority of the Court might have had 
to deny that the General Assembly had competence to establish the ad- 
ministrative tribunal in question,?*® 

But since all these objections might equally have applied in the IMCO, 
Certain Expenses, and South-West Africa Cases opinions, it is difficult to 
assess their actual impact on the Court. Moreover, if the Court deals 
with subjects such as withdrawal from the United Nations (which was 
erucial to the ratification of the Charter),?*7 or the right of veto in the 
Security Council (where the preparatory explanation given by the five 
Great Powers was of critical importance) ,?*° it is doubtful that these ob- 
jections will prevent it from looking into preparatory works. 


2. Subsequent Practice 


Although the Court has often had recourse to evidence of subsequent 
practice in its search for preferred meanings, it has dene so without 
clarifying what this recourse is designed to prove. Some members of the 
Court? and some Court observers **° still see subsequent practice as 


228 Competence of the General Assembly, note 37 above, at 18 (dissenting opinion). 

229 Conditions of Admission, note 37 above, at 67 (separate opinion). 

230 Ibid. 

231 Turkey and Iraq Frontier, P.C.IJ., Ser. B, No. 12, at 23. 

232 Hxehange of Greek and Turkish Populations, ibid., No. 10, at 16. 

233 European Commission of the Danube, tbid., No. 14, at 32. 

284 Note 36 above. 235 Note 66 above. 

236 Ibid. at 78. 227 See Pollux, note 10 above, at 73. 

238 Ibid. See also Hambro and Goodrich, Charter of the United Nations, Com- 
mentary and Documents 124 (1946). 

239 See, for example, Competence of the ILO to Regulate Incidentally the Personal 
Work of Employers, P.C.I.J., Ser. B, No. 13, at 19; Competence of ILO, ibid., No. 2, 
at 38-40; and Certain Expenses, note 10 above, 7i 189-190 (separate e Judge 
Spender’, and 230 et seg. (dissenting opinion, Judge Winiarski). 

240 See Cornell Conference 34 (remarks of Professor Sohn); Fitzmaurice, note 14 
above, at 203-204. 
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evidence of the intention of the original framers. The Permanent Court of 
International Justice, for example, in the Turkey and Iraq Frontier 
case,?** said: 


The facts subsequent to the conclusion of the Treaty ... can only 
concern the Court in so far as they are calculated to throw light on the 
intention of the Parties at the time of the conclusion of the Treaty.?*? 


Where the practice follows soon after the treaty is signed, as in the pro- 
mulgation of an interpretative protocol, it is virtually equated with pre- 
paratory works, as indicated in the joint dissenting opinion of Judges 
McNair, Basdevant, Winiarski and Read in the Conditions of Admission 
case : 


[I]f ever there is a case in which [resort to preparatory works] is 
justified it is when those who have negotiated the treaty have embodied 
in an interpretative resolution or some similar provision their precise 
intentions regarding the meaning attached by them to a varticular 
article of the treaty.7*3 


If one makes the assumption that contemporaneous and subsequent practice 
is evidence of intention, then it is not difficult to agree with Judge Spender 
that recourse to such evidence should be at least as restricted as recourse 
to preparatory works.*** Such evidence of intention diminishes in im- 
portance as time and context change, especially when the treaty establishes 
an international organization, since the subsequent practice or conduct 
is not necessarily that of the original parties, but rather that of subsequent 
signers or, indeed, of the organization itself.?* 

It has become increasingly apparent, however, that those who find sub- 
sequent practice indicative of the intention of the original framers of a 
constitution are in the minority. Certainly by 1949, in the Reparations 
case, the majority of the Court had come to conclude that it was indicative 
only of a current interpretation. Expleining its examination of U.N. 
activity in its search to find the legal capacity of that Organization, the 
Court said: | 


Whereas a State possesses the totality of international rights and 
duties recognized by international law, the rights and duties of an 
entity such as the Organization must depend upon its purposes and 
functions as specified or implied in its constituent documents and de- 
veloped in practice.*** [Emphasis added. ] 


Not original intention, but contemporary expectation is what is evidenced 
by subsequent practice of an organization according to those, like Judge 
Lauterpacht, who reason that: 


241 P.C.I.J., Ser. B, No. 12. 242 Ibid. at 24. 

243 Conditions of Admission, note 37 above, at 87. See also European Commission of 
the Danube, P.C.I.J., Ser. B, No. 14, at 17; and Status of South-West Afriea, note 66 
above, at 147 (separate opinion, Judge McNair). But see European Commission of the 
Danube, P.C.I.J., Ser. B, No. 14, at 34. 

244 See Certain Expenses, note 10 above, at 187 et seg. (separate opinion). 

245 Ibid. at 189 (separate opinion). 

246 Reparations, note 13 above, at 179 (majority opinion). 
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A proper interpretation of a constitutional instrument must take into 
account not only the formal letter of the original instrument, but also 
its operation in actual practice and in the light of the revealed tend- 
encies in the life of the Organization.?* 


No great international instrument is ever self-explanatory, Judge Hudson 
wrote in 1948, 


and meaning needs to be given to its provisions, not sc much by the 
ruling of Judges on the bench, as by the experience of those who have 
the responsibility of making the instrument work.?48 


It would be unfortunate, he said, if too many questions of construction 
‘‘were entrusted for solution to men necessarily rernoved from the constant 
vigil which is to be exercised in the accumulation of precedents dictated 
by experience.’ #49 

Perhaps the most outspoken of all the World Court judges on the neces- 
sity for international organizations to develop according to their own felt 
needs has been the late Judge Alvarez. He wrote in the Conditions of 
Admission case: 


[T]he fact should be stressed that an institution, once established, 
acquires a life of its own, independent of the elements which have 
given birth to it, and it must develop, not in accordance with the views 
of those who created it, but in accordance with the requirements of 
international life,?5° 


Organizations, he added in a later case, ‘‘can be compared to ships which 
leave the yards in which they have been built, and sail away independently, 
no longer attached to the dockyard.’ . 

The Court seems to have accepted this philosophy to a degree, allowing 
international organizations to determine for themselves the zeneral nature 
of their life.25* This has been especially true with institutions whose 


247 Voting Procedure, note 18 above, at 106 (separate opinion). 

248 Hudson, note 43 above, at 16. 

249 Ibid. See also McMahon, ‘‘The Court of the European Communities: Judicial 
Interpretation and International Organization,’’ 37 Brit. Yr. Bk. Int. Law 320 (1961) 
(‘‘The hollow fiction of the intentions of the parties is all the more difficult to sustain 
in regard to the constitutive instrument of international organizations. Such a 
treaty, if it is to prove effective, must inevitably develop a life of its own, often 
totally different from the concept of its founders.’’). 

250 Note 37 above, at 68 (separate opinion). 

251 See Reservations, note 66 above, at 53 (dissenting opinion). See also Competence 
of the General Assembly, note 37 above, at 17 (dissenting opinion); and Anglo-Iranian 
Oil Co., note 25 above, at 126 (dissenting opinion). Cf. The Wimbledon, P.C.I.J., Ser. 
A, No. 1, at 22; and Status of South-West Africa, note 66 above, at 153 (separate opin- 
ion, Judge McNair). Thus, Finn Seyersted has recently written of intergovernmental 
organizations that: ‘‘Practice demonstrates tha, contrary to what is usually assumed in 
legal theery [these] organizations have an inherent capacity to perform any sovereign 
and international act which they are in a practical positicn to perform, even if their 
constitution contains no relevant intention of their drafters or any previous practice 
by or in respect of the Organization.” Note 166 above, at £9. 

252 See Reparations, note 13 above, at 180 (majority opinion); Competence, note 
37 above, at 8-9 (majority opinion); IMCO, note 36 above, at 168 (majority opinion} ; 
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membership or whose activities are nearly universal,” such as the General 
Assembly of the United Nations.** Willingness to accept such organiza- 
tional self-determination is the Court’s recognition of the fact that, while in 


the legal systems of States, there is often some procedure for de- 
termining the validity of even a legislative or governmental act... 
no analogous procedure is to be found in the structure of the United 
Nations.755 


“ As anticipated in 1945, therefore, each organ must, in the first place at 
least, determine its own jurisdiction,” *** the Court has said. Indeed, if it 
is not bound to accept the Court’s advisory opinions, an organization’s 
determination of its jurisdiction or competence may also be the tinal one." 

Is an organization’s action legally binding even if legally invalid? To 
some judges the idea is absurd; as Judge Bustamante put it: 


Only because of [the Members’| acceptance of the purposes of the 
Charter and the guarantees therein laid down have the States Members 
partially limited the scope of their sovereign powers (Article 2). It 
goes without saying, therefore, that the real reason for the obedience 
of States Members to the authorities of the Organization is the con- 


formity of the mandates of its competent organs with the text of the 
Charter.758 


and Certain Expenses, note 10 above, at 172-179 (majority opinion). Also, Voting 
Procedure, note 18, above, at 106 et seg. (separate opinion, Judge Lauterpacht); Ad- 
mission of Hearings, note 61 above, at 58-59 (separate opinion, Judge Lauterpacht) ; 
and Certain Expenses, note 10 above, at 182-187 (separate opinion, Judge Spender). 
Also, Status of South-West Africa, note 66 above, at 189 (dissenting opinion, Judge 
DeVisscher); and Certain Expenses, note 10 above, at 304 (dissenting opinion, Judge 
Bustamante). 

253 See Reservations, note 66 above, at 21 and 24 (majority opinion); and Repara- 
tions, note 13 above, at 180 (majority opinion). Also, Status of South-West Africa, 
note 66 above, at 153-154 (separate opinion, Judge MzNair); Voting Procedure, 
note 18 above, at 112 (separate opinion, Judge Lauterpacht); and Certain Expenses, 
note 10 above, af 186 (separate opinion, Judge Spender). Also, Conditions of Ad- 
mission, note 87 above, at 84 (joint dissenting opinion, Judges MeNair, Basdevant, 
Winiarski and Read) and 68-71 (concurring opinion, Judge Alvarez); Beservations, 
note 66 above, at 51-52 (dissenting opinion, Judge Alvarez); South-West Africa Cases, 
note 18 above, at 355-356 and 361 (dissenting opinion, Judge Bustamante); and 
Certain Expenses, note 10 above, at 304 (dissenting opinior, Judge Bustamante). See 
also Hudson, note 48 above, at 16; and Brierly, ‘‘Covenant and Charter,’’ 23 Brit. 
Yr. Bk. Int. Law 83, 84-86 (1946). 


254 See Certain Expenses, note 10 above (majority opinion). See also bid. at 304 
(dissenting opinion, Judge Bustamante); Awards of Administrative Tribunal, note 66 
above (majority opinion), and 72 (cissenting opinion, Judge Alvarez) and 92 (dis- 
senting opinion, Judge Carneiro); Reservations, note 66 above, at 52 (dissenting 
opinion, Judge Alvarez); and Reparations (majority opinion). But see Certain Ex- 
penses, note 10 above, at 232 (dissenting opinion, Judge Winiarski), 248 (dissenting 
opinion, Judge Moreno-Quintana), and 302 (dissenting opinion, Judge Bustamante). 

255 Certain Expenses, note 10 above, at 168 (majority opinion). 

256 Ibid. Cf. p. 229 (dissenting opinion, Judge Winiarski). 

257 Ibid. at 224 (separate opinion, Judge Morelli). 

258 Ibid. at 304 (dissenting opinion). See also p. 232 (dissenting opinion, Judge 
Winiarski). Cf. pp. 221~224 (separate opinion, Judge Morelli). 
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The reasoning is clear: whatever else a charter is, it is nonetheless a 
treaty.?°® 


It cannot be altered at the will of the majority of the Member States, 
no matter how often that will is expressed or asserted against a pro- 


testing minority and no matter how large be the majority ... or how 
small the minority.?°° 


It is clear to some members of the Court, at least, that any action which 
imposes upon members of an organization responsibilities and expenses, un- 
foreseen when the constitutive treaty was signed, places in the hands of the 


organization powers which rightly should be retained by the states them- 
selves: 


. if all the Member States of the United Nations were obliged to 
bear burdens over and above the responsibility to which they had 
committed themselves, then the financial power of the Organization 
would be substituted for the national powers of each of its Members.?* 


Thus, say these judges, reflecting the views of both legal and non-legal 
parties wary of permitting the emergence of super-states,2** non-compliance 
by loyal and devoted individual members of an organization may be ‘‘the 
only means of protesting against a resolution of the majority which, in its 
opinion, disregards the true meaning of the [constitutive treaty].’’ 2% 

On the other hand, the absence of a regular process of legal confirmation 
could result in every act of the organization being exposed to delay and 
uncertainty if any Member—and why not a third party ?—refused to com- 
ply until the act’s legitimacy had been legally upheld.*** Perhaps this is 
just a by-product of the present structure of world law, but to some judges 


it is repugnant to the very notion of law. Judge Spender, for one, thought 
it 


would be anarchic of any interpretation of the Charter were each 
Member State its own interpreter ... and could, by its own inter- 


259 See Status of South-West Africa, note 66 above, at 165 (separate opinion, 
Judge Read), and Certain Expenses, note 10 above, at 196 (separate opinion, Judge 
Spender), 248 (dissenting opinion, Judge Moreno-Quintana) and 298 (dissenting 
opinion, Judge Bustamante). 

260 Certain Expenses, note 10 above, at 196 (separate opinion, Judge Spender). See 
also Status of South-West Africa, note 66 above, at 165 (separate opinion, Judge 
Read); Certain Expenses, note 10 above, at 230 (dissenting opinion, Judge Winiarski). 
But see Certain Expenses, note 10 above, pp. 201-202 (separate opinion, Judge Fitz- 
maurice). 

261 Certain Expenses, note 10 above, at 248 (dissenting opinion, Judge Moreno- 
Quintana). See also pp. 298 and 302 (dissenting opinion, Judge Bustamante). Cf. 
p. 192 (separate opinion, Judge Spender) and p. 202 (separate opinion, Judge Fitz- 
maurice). 

262 See Certain Expenses, note 10 above, at 232 (dissenting opinion, Judge Winiarski), 
948 (dissenting opinion, Judge Moreno-Quintana) and 302 (dissenting opinion, Judge 
Bustamante). 

268 Ibid. at 232 (dissenting opinion, Judge Winiarski). 

264 See, for example, Certain Expenses, note 10 above, at 229-232 (dissenting opinion, 
Judge Winiarski), and 256 (dissenting opinion, Judge Koretsky). 
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pretation, be free to refuse to comply with the decision of the General 
Assembly." 


It may or may not be anarchic, but it does indeed place an obligation upon 
the Court to accept as valid organizational interpretations not clearly amiss. 
There thus seems to be a presumption, scmetimes virtually conclusive, that 
organizational interpretations are legally correct, especially where the 
interpretation manifests itself in the form of repeated and unopposed ac- 
tivity.?%7 

As a practical matter, Judges know that effective modifications of treaty 
rules are constantly taking place, regardless of the strict legality of the 
modifications. Judge Bustamante, for example, took note that: 


It is already well known that an unwritten amendment to the Charter 
has taken place in the practice of the Security Council, namely, to the 
effect that the abstention of a permanent Member present at a meeting 
is not assimilated to the exercise of the right to veto.*® 


But the Court has been unwilling to go so far as to lend its support to the 
concept of ‘‘novation’’—7.e., a new agreement inferred from the behavior 
of the parties and superimposed on the written text of a compact—probably 
because constitutive treaties generally require binding amendments to be 
in writing and approved in a specified manner.: Nor has the Court 
given extensive consideration *” to the English concept of ‘‘conventions 
of the constitution,’’ że., norms distinguished from laws, sirictu sensu, 
only the latter being enforceable by courts.” 

It appears that the Court will be most inclined to presume the legal 
validity of those organizational interpretations which are based upon legal 
considerations; in other words, those in which 


it is possible and reasonable in the circumstances to infer from the 
behaviour of the parties that they have regarded the interpretation 
they have given to the instrument in question as the legally correct 


265 Tbid, at 183 (separate opinion, Judge Spender). See Judge Morelli’s discussion 
on law and certainty (separate opinion). 

266 See Certain Expenses, note 10 above, at 168 (majority opinion), 201 (separate 
opinion, Judge Fitzmaurice) (with citations), and 304 (dissenting opinion, Judge 
Bustamante). But see p. 224 (separate opinion, Judge Morelli) and p. 229 (dis- 
senting opinion, Judge Winiarski). 

267 See Certain Expenses, note 10 above, at 187 et seg. (separate opinion, Judge 
Spender), 204 (separate opinion, Judge Fitzmaurice), 224 (separate opinion, Judge 
Morelli), and 229 (dissenting opinion, Judge Winiarski). But see Competence of the 
General Assembly, note 37 above, at 24 (dissenting opinion, Judge Azevedo). 

268 Certain Expenses, note 10 above, at 291 (dissenting opinion). See also MeMahon, 
note 249 above, at 321 and citations therein. 

269 Certain Expenses, note 10 above, at 191 (separate opinion, Judge Spender) and 
291 (dissenting opinion, Judge Bustamante). 

270 But see Voting Procedure, note 18 above, at 104-105 (separate opinion, Judge 
Lauterpacht). 

271 See Dicey, Law of the Constitution 23, 49 (10th ed.); and Anson, 2 Law and 
Custom of the Constitution 15 (4th ed., Pt. 1). See also Adegbenro v. Akintola, 
[1963] A.C. 614 (Privy Council, on appeal from Nigerian Supreme Court). 
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one, and have tacitly recognized that, in consequence, certain be- 
haviour was legally incumbent upon them... .?” 


It appears further that elements of ‘‘estoppel’’—the doctrine by which 
a ‘‘party is precluded by its conduct from relying upon a particular in- 
terpretation’’ 27’—will play an important part in the determination of 
which interpretations are grounded in legal considerations.*** Whether 
estoppel will emerge as a conclusive facicr in construction, however, re- 
mains to be seen. 

The Court’s intermittent and self-serving recourse to the preparatory 
works and subsequent practice of parties to constitutive trezties suggests 
that the Court is uncomfortable with the criteria it presently uses to 
determine the legal propriety of such recourse. It cannot rely on rules 
of construction whose objective is to discover the intentions of the original 
contracting parties, since the Court as a spokesman for international law 
must enecurage international organizations to keep pace with the accelerat- 
ing tempo of social change. At the same time, it cannot use as a point 
of reference the expectations of the members of an organization, since the 
Court is an institution designed to restrain organizational overindulgence 
by reference to criteria that are more stable than political expediency and 
that are responsive to the transcendent goals of international law. In 
substance, the Court lacks this stable reference point, this normative frame- 
work for judging the “‘legality’’ of organizational activity. This concept 
of an international constitutional law is simply absent from the juris- 
prudence of the Court. 


IV. Concuusion 


In assessing the work of some legal institutions, it may be sufficient to 
ask merely if in their jurisprudence they have been unswervingly loyal 
to that internal logie which legal tradition holds so dear.*7> Bui we must 
judge the World Court by a sterner test, for it is a noble and ambitious 
ereation of a world community not often given to either nobility or am- 
bition. This article has tried to evaluate the Court in its rôle of ‘‘in- 


272 Certain Expenses, note 10 above, at 201 (separate opinion, Judge Fitzmaurice) ; 
also 232 (dissenting opinion, Judge Winiarski), and 247 (dissenting opinion, Judge 
Moreno-Quintana); and Status of South-West Africa, note 56 above, at 185-186 (ma- 
jority opinion) (‘‘Interpretations placed upon legal instruments by the parties to 
them, though not conclusive as to their meaning, have considerable probative value when 
they contain recognition by a party of its obligations under an instrument.’’). 

273 Certain Expenses, note 10 above, at 189 (separate opinion, Judge Spender). 

274 See Competence of the ILO, P.C.IJ., Ser. B, No. 2, at 39, 40-41 (majority opin- 
ion); Mincrity Schools, Ser. A, No. 15, at 40 (majority opinion) and 64-65 (dissenting 
opinion, Judge Nyholm) ; Status of South-West Africa, note 66 above, at 135 (majority 
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at 189 anë 192 (separate opinion, Judge Spender), and 201 (separate opinion, Judge 
Fitzmaurice); and South-West Africa Cases, note 18 above, at 341 (majority opinion) 
and 372 (separate opinion, Judge Bustamante). 

275 Cf. Found, ‘‘Mechanieal Jurisprudence,’’ 8 Columbia Law Rev. 605 (1908). 
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terpreter’’ of constitutive treaties and has asked, first, if the Court has 
properly identified its function in such ‘‘interpretation’’ and, second, if 
the criteria—the ‘‘law’’—applied by the Court in performing this function 
are intellectually valid and useful. 

The answers, to the extent that one study can be said to provide answers, 
are that there is‘a palpable difference between that which we see the Court 
doing and that which it says it is doing and, as a result, that its criteria 
appear to be increasingly unsatisfactory. What the Court says it is doing 
is finding the meaning of words as they were intended by contracting 
parties; what we see the Court doing is relating constitutional language 
to the welfare of viable international institutions, knowing that this welfare 
may be quite independent of the thoughts of the contracting parties. 

One effect of this shift of emphasis from treaty law to constitutional 
law ?"§ is to heighten the opportunity for the judges to apply their own 
values and standards, It therefore becomes increasingly important for the 
Court to identify and to clarify these values and standards, their sources 
and their adjudicative goals. 


278 See Opsahl, note 15 above, at 770-771 and 773. 


AMENDMENTS TO ARTICLES 23, 27 AND 61 OF THE 
CHARTER OF THE.UNITED NATIONS 


By Econ ScHWELB 
Yalé Law School 


- The student of the constitutional development of the United Nations 
has certainly had no reason so far zo complain of a scarcity of serious prob- 
lems and dangerous crises claiming his attention: from Mr. Khrushchev’s 
proposal of 1960 to abolish the office of the Secretary General and to 
replace it by an: executive organ 2onsisting of three persons representing 
the Western Powers, the socialist states and the neutralist countries,’ to 
the long drawn-out and, at the tima of this writing, still unresolved conflict 
concerning “‘certain expenses of tae United Nations,’’? the applisation of 
Article 19 of the Charter and ‘‘th2 whole question of peace-keeping opera- 
tions in all their aspects.’’* It therefore comes as a pleasant change if, 
for once, he can address himself to a development of the constitutional 
law of the Organization which is 2learly of a non-revolutionary character 
and is being brought about by apolying the very procedure which is laid 
down in the Charter for changes of this kind: the increase, by the pro- 
cedure regulated in Article 108 of the Charter, of the number of non- 
permanent Members of the Secur-ty Courcil from six to ten and the in- 
crease of the membership of the Economic and Social Council from 
eighteen to twenty-seven. This was done by amendments to Articles 
23, 27 and 61 of the Charter, whica were adopted by the General Assembly 
on December 17, 1968,* and which, by August 31, 1965, were ratified by 93 
Members, i.e., a number exceeding two-thirds of the Members of the United 
Nations, including all the permanent Members of the Security Council. 
The amendments entered into force on August 31, 1965.5 While the 
changes thus made in the Charter have not brought about fundamental 
modifications in the structure of the Organization, they are of consider- 
able political importance. Moreover, they are the first amendments in 
the text of the San Francisco Charter and, in the words cf Secretary of 


1U.N. General Assembly, 15th Sess., Official Records 82-83 (A/P.V.869) (1960). 

2 Advisory Opinion on Certain Expenses of the United Nations, [1962] LC.J. Rep. 151. 

3 General Assembly Res. No. 2006 (XIX), Feb. 18, 1965. 

4 General Assembly Res. No. 1991 A and B (XVIIT), Dec. 17, 1963, U.N. General 
Assembly, 18th Sess., Official Records, Supp. No. 15, at 21-22 (A/5515) (1963). For 
the text of the resolution see p. 985 belcw. 

5 Statement by the Secretary General of Aug. 31, 1965, U. N. Press Release SG/ 
SM/353, L/1443, announcing that, with the deposit of the instrument of ratification of 
the United States, the amendments have taken effect. The 93 Member States which 
had ratified by Aug. 31, 1965, are listed in U. N. Press Release L/1444 of Aug. 
31, 1965. 
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State Rusk, ‘‘this is enough by itself to endow the event with considerable 
significance.’’ € 


EARLIER PROPOSALS FoR REVIEW OR AMENDMENT OF THE CHARTER. 


Since the First Session of the General Assembly in 1946 proposals to 
amend the Charter (Article 108) or, to convene a general conference to 
review the Charter. (Article 109) have repeatedly been submitted. to the 
General Assembly. At the Tenth Session, in 1955, the proposal to call a 
review conference was, by virtue of Article 109(31, ipso jure on the agenda 
of the General Assembly. The General Assembly decided at that session 
‘‘that a General Conference to review the Charter shall be held at an 
appropriate time.’?*? The General Assembly rezognized that the review 
of the Charter should be conducted ‘‘under auspicious international cir- 
cumstances’’ and decided to appoint a Committee consisting of all the 
Members of the United Nations to consider the question of. fixing a time 
and place for the Conference. This ‘‘Committes on Arrangements’’ has 
repeatedly reported, and the General Assembly has agreed, that interna- 
tional circumstances were not propitious for the holding of the Conference.’ 
The only positive result of the Assembly’s preoccupation with the question 
of a Charter Review Conference has been the publication, requested by 
the General Assembly in 19538, of the Repertory of Practice of United Na- 
tions Organs.® 

Following upon the first major increase in the membership of the Or- 
ganization in 1955, a number of Latin American states and Spain proposed 
the inclusion in the agenda of the Eleventh Session of the General Assem- 
bly (1956) of the question of amending the Charter to increase the num- 
ber of the non-permanent Members of the Security Council and the mem- 
bership of the Economic and Social Council and the question of amending 
the Statute of the International Court of Justice with respect to an increase 


.  6Hearings on United Nations Charter Amendments Before the Senate Committee on 

Foreign Relations, 89th Cong., Ist Sess. at 9 (1965) (hereinafter cited as Hearings). 

7 General Assembly, Res. No. 992 (X), Nov. 21, 1955, U.N. General Assembly 10th 
Sess., Official Records, Supp. No. 19, at 49 (A/3116) (1955). 

8 The most recent decision to this effect was General Assembly Res. No. 1993 
(XVIII), Dec. 17, 1963, U.N. General Assembly 18th Sess., Official Records, Supp. No. 
15, at 10 (4/5515) (1963). On the development under both Art. 109 and Art. 108 up 
to and ineluding the year 1959, see 5 Repertory of United Nations Practice 1955, at 
401 et seg. (U.N. Pub. Sales No. 1955. V.2 (VOL. V)); 2 ibid., Supp. No. 1, 1958, at 
455 et seq. (U.N. Pub. Sales No. 1957. V.4 (SUPP. 1) (Vol. IL)); 3 ibid., Supp. 
No. 2, 1963, at 545 et seg. (U.N. Pub. Sales No. 63.V.7). See also Schwelb, ‘‘ Charter 
Review and Charter Amendment—Recent Devalopments,’’? 7 Int. and Comp. Law Q. 
303 (1958), and ‘‘Charter Review and Charter Amendment—Developments in 1958 
and 1959,’’ 9 ibid. at 237 (1960). Events since 1960 which are relevant to the amend- 
ments adopted in 1963 will be described in the text below. 

9 General Assembly Res. No. 796 (VIII), Nov. 23, 1953, U.N. General Assembly 
8th Sess., Official Records, Supp No. 17, at 51 (4/2630) (1953). At the time, Professor 
Emile Giraud assessed the prospects correctly when he wrote ‘‘De l|’intérét des études 
relatives & une révision de la Charte des Nations Unies qui probablement n’aura pas 
lieu,’? 59 Revue Générale de Droit International Publie 246 (1955). 
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in the number of judges. In the course of the session they submitted a 
concrete proposal +? under which the General Assembly would amend 
Article 23 of the Charter to increase the number of the non-permanent 
Members of the Security Council from six to eight and thereby the mem- 
bership of the Security Council from eleven to thirteen, withcut touching 
upon the status and the privileges of the permanent Members. It was at 
this session in 1956 that the Soviet Union for the first time insisted on a 
solution of the question of Chinese representation as a prerequisite to a 
decision effecting an increase in the membership in any principal organ. 
An amendment of the Charter, the representatives of the Soviet Union 
and of the Eastern European countries claimed, could not be agreed upon 
in the absence of representatives of the People’s Republic of China and 
could not enter into force without ratification by that government. This 
position of the Soviet Government was to become the main obstacle to the 
adoption of amendments to increase the membership of the two Councils 
for seven years until the 18tn Session in 1963.1: Under the written law 
of the Charter, the privileged rôle of the permanent Members of the 
Security Council comes into play only in the ratification phase of the 
amending process. In the first stage, when an amendment is being worked 
out by the General Assembly or by the General Conference, the vote of a 
permanent Member has, in Jaw, no greater weight than that of any other 
Member of the Organization. However, the requirement of ratification of 
an amendment by all the permanent Members did, in fact, cas* its shadow 
upon the imitial stage of the process, because of the fact that one of the 
permanent Members consistently emphasized that it would not ratify the 
amendment. It was argued rightly, but in vain, by the Republie of China 
that it was putting the cart before the horse to say that the consent of 
all the permanent Members of the Security Council had to be obtained 
before the General Assembly could adopt an amendment to the Charter.?” 

Mainly for this reason, no action was taken on the proposal?’ at the 
Eleventh Session; the consideration of the question was postponed to the 
Twelfth (1957), later to the Thirteenth (1958) and again to the Fourteenth 
(1959) and Fifteenth (1960) Sessions.** 


Tue FIFTEENTH SESSION OF THE GENERAL ASSEMBLY (1960/1961) 
AND Its AFTERMATH 


At the Fifteenth Session the question of amending the Charter by in- 
creasing the membership of the two Councils was, for the first time, put 


10 U.N. Doc. A/3446 (1956), 3 Repertory of United Nations Practice, Supp. No. 2, 
1963, at 550 (U.N. Pub. Sales No. 63.V.7); Sehwelb, ‘‘Charter Review and Charter 
Amendment—Recent Developments,’ 7 Int. and Comp. Law Q. 303, 314, 327-330 (1958). 

11 The proposal to consider an inerease in the number of judges cf the International 
Court of Justice was dropped in 1959; see the statement by the Raprorteur of the 
Special Political Committee in the 843rd plenary meeting of the Gereral Assembly on 
Nov. 25, 1959, U.N. Doe. A/P.V. &43 (1959). 

12 U.N. Does. A/SPC/SR.137, par. 31 (1959), and A/P.V. 843, note 11 above. 

13 See note 10 above. 

14 For details of the proceedings at the 11th to 14th sessions of the General Assembly, 
see the documentation and literature quoted in nate 8 above. 
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to the vote in a General Assembly Committee, in a very involved political 
situation and after an acrimonious debate. Forty-five Members, among 
them seventeen from Latin America and sixteen from Africa and Asia, 
proposed in the Special Political Committee an amendment to Article 61 
of the Charter to increase the membership of the Economic and Social 
Council from eighteen to twenty-four.1> <A similarly composed grcup of 39 
delegations proposed an amendment to Articles 23 and 27 to increase the 
number of non-permanent Members of. the Security Council from six to 
eight and of the total membership of that Council from eleven to thirteen. 
The proceedings were dominated by the categorical statements of the rep- 
resentative of the Soviet Union, supported by other Eastern European 
spokesmen, that ‘‘it would be a flagrant and unthinkable violation of the 
Purposes and Principles of the Charter to engage in any discussion of 
the question [of amending the Charter] so long as 600 million Chinese 
people were not represented in the United Nations and the lawful repre- 
sentative of the Chinese people was denied the right to his seat in the 
Organization’’ and that “‘the Soviet Union would never ratify amendments 
to the Charter which were adopted without the participation of the 
People’s Republic of China.’’?6 These claims were made at a time when 
the Soviet Union conducted an energetic campaign for a fundamental 
rebuilding of the United Nations, its representative bodies and its Secre- 
tariat without making any reservation as to Chinese representation. In 
the light of this and of the Soviet Union’s eventual voite-face,” it is sur- 
prising how great an impression these threats made upon the so-called non- 
aligned nations. The attitude of India was typical: ‘‘The Committee was 
being urged,’’ the Indian representative said, ‘‘to approve draft resolutions 
which it knew in advance would be fruitless because of the USSR’s avowed 
intention not to ratify the Charter amendments for which they provided.’’ 
He went on to say, as if Article 108 did not provide for the very opposite, 
that ‘‘the attempt to push through proposals for amanding the Charter in 
opposition to the stand taken by one of the permanent members of the 
Security Council did violence to the fundamental concept from which the 
Charter had sprung.” 18 On his part, the Soviet representative then in- 
voked the Indian statement to prove that the amendments were ‘‘fore- 
doomed to failure.’’?9 Convinced that, as a consequence of the Soviet 
attitude, the amendments had no chance of ever coming into force, a group 
of African and Asian delegations moved amendments to the two draft 
resolutions which contained the amendments to the Charter. The purpose 


15 The documentation on this section of the present study will be founc in U.N. 
General Assembly 15th Sess., Official Records, Annexes, Agenda Item No, 28 (1960), 
which contains inter alia the Report of the Special Politizal Committee (A/4626) 
(1960); in the summary records of the 186th to 199th, 214th to 219th meetings of 
the Special Political Committee (A/SPC/SR.186-199, 214-219) (1960), ard in the 
verbatim record of the 960th plenary meeting, Dec. 20, 1960 (A/P.V. 960) (1960). 

16 U.N. Doc. A/SPC/SR.197, pars. 14 and 17 (1960). 

17 See p. 842 below. 

18 U.N. Doe. A/SPC/SR.198, par. 10 (1960). 

19 U.N. Doe. A/SPC/SR.214, par. 10 (1960). 


' 838. E THE AMERICAN JOURNAL OF INTERNATIONAL LAW [Vol. 59 
. of ‘these amendments to the dreft resolutions was to add to either draft 
= resolution a new ‘‘part B” under which the Assembly was to decide that. 


. Immediate steps should be taken for the redistribution of the existing 
sects in the two Councils, to be effective at the present [1960] session, 
so as to ensure equitable geographical distribution and, in particular, 
to reflect the increased merabership of the United Nations. 


The adding of this ‘‘part B”? to the two resolutions was not acceptable to 
the Latin American and Huropcan delegations. They were, however, in- 
corporeted in the resolutions by narrow majorities. In separate votes on 
the Charter amendments proper without parts ‘‘B,’’ the one relating to 
the Economic and Social Counci. was adopted by a vote of 76 to 19, with 
one abstention, and the one releting te the Security Council by 73 votes 
to 14, with six abstentions. The draft resolutions with the parts “B” 
added were, however, rejected b7 41 votes to 38, with 17 abstentions, and 
by 42 to 36, with 17 abstentions, respectively. The Special Political Com- 
mittee had therefore no recommendation on the question to make to the 
General Assembly. At the time the United Nations had 99 Members. It 
is worth noting that the origine] draft resolutions, without the addition 
of ‘‘part B,” received more than the 66 votes (76 in the one case, 73 in 
the other) which were then necessary to carry a Charter amendment in 
the General Assembly.”° 

After this debacle no serious attempt at achieving the increase in the 
membership of the two Councils was made in 1961 and 1962. 

At the routine sessions of the ‘‘Committee on Arrangements for a Con- 
ference for the purpose of revieving the Charter*’ held in these two years, 
the Soviet representatives pointed out again and again that ‘‘Everyone 
knew that international problems could not be solved without the partici- 
pation of the People’s Republic of China and that it was not the USSR 
but the Western Powers that were responsible for the legitimate indigna- 
tion of the African and Asian countries’’** and that ‘‘such a conference 
funder Art. 109 of the Charter] was an impossibility so long as the rights 
of the People’s Republic of Ckina in the United Nations were not re- 
stored.’’ *? 


PRocmEDINGs In 1963 


In 1963, on the initiative of iss Economie Commission for Africa,” the 
Economic and Social Council urged the General Assembly 


in the light of the additienal increase in the membership of the 
United Nations, to take the necessary action at its eighteenth session 
(1968) to bring about an appropriate increase in the membership in 


20 Report of the Special Political Committee, U.N. General Assəmbly 15th Sess., 
Official Records, Agenda Item No. 23 (A/4626) (1960). 

21 U.N. Doc. A/AC.81/SR.5 (1961) 22 U.N. Doe. A/AO.81/SR.6 (1962). 

28 Seo Res. No. 81(V) concerning revresentation of Africa in the Economic and Social 
Council in Report of the Economic Commission for Africa for 1962-1963, U.N. 
ECOSOC Council, 36th Sess., Official Records, Supp. No. 10, at 45 (H/3727/Reyv.1) 


(1963). 
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the Council in 1 order that it can remain the effective on Por l 
tive organ envisaged in Chapters IX and X of the Charter.?® 


During its 1963 session the ‘‘ Committee ‘on Arrangements,’’ through 
a Sub-Committee, organized a comprehensive consultation of Member . 
governments in regard to what recommendations should be made to the 
General Assembly. As at the previous sessions of the Committee, there 
was general agreement that international circumstances were still not 
propitious for the holding of'a General Conference under Article 109 
of the Charter. But, although the question of amending specifie pro- 
visions of the Charter under Article 108 was, strictly speaking, not within 
the terms of reference of the ‘‘Committee on Arrangements’’ and of its 
Sub-Committee, the written replies of almost all governments which sent 
their comments were in favor of amending the provisions relating to the 
composition of the Security Council and of the Economie and Social Coun- 
cil. The Soviet Union, however, maintained its position that it was 
impossible to make any amendments or changes in tke Charter rioni the 
agreement of the Chinese People’s Republic.** 


The Highteenth Session (1963) of the General Assembly itself was seised 
of a series of items connected with endeavors to increase the membership 
of various United Nations organs. In addition to the report of the ‘‘Com- 
mittee on Arrangements’’ and the recommendation of the Economic and 
Social Council relating to its own composition, both of which have already 
been referred to,’ a large number of Asian and African states proposed 
the inclusion in the agenda of the ‘‘Question of the composition of the 
General Committee of the General Assembly,” ? and of the ‘‘Question of 


24 ECOSOC Res. No. 974 C (XXXVI), July 22, 1963, U.N. ECOSOC Council, 36th 
Sess., Official Records, Supp. No. 1, at 2 (H/3816) (1963). See also ECOSOC Res. 
No. 974 B (XXXVI), on Representation of African States ir the Economie and Social 
Council, ibid. at 2. 

Five years earlier, the Council had invited the General Assembly to give favoratle 
consideration to an increase in the membership of the Council, See ECOSOC Res. 
No. 690 B (XXVI), July 31, 1958, U.N. ECOSOC Council, 23th Sess., Official Records, 
Supp. No. 1, at 3 (H/3169) (1958). See also Schwelb, ‘‘Charter Review and Charter 
Amendment—Developments in 1958 and 1959,’’ 9 Int. and Comp. Law Q. 237, 239-240 
(1960); and, on the competence of the Council to recommend an increase in its own 
membership, ibid. at 247-248. 

25 Report of the Committee on Arrangements, U.N. General Assembly, 18th Sess., 
Official Records, Annexes, Agenda Item No. 21 (A/5487) (1963), to which the report 
of the Subcommittee is annexed. Replies and statements by governments are in U.N. 
Does. A/AC.81/SC.1/2 and 4 (1963), A/AC.81/SR.7-12 (19€3), A/AC.81/SC.1/SR.1-5 

1963). 
26 Letter of Sept. 5, 1963 (A/AC.81/8C.1/4 Add. 11) (1963). 

27 See notes 24 and 25 above. 

28 U.N. General Assembly, 18th Sess., Official Records, Annexes, Agenda Items Nos. §1, 
82, 12 (4/5519) (1963). The composition of the General Committee (the so-called 
Steering Committee), which can be enlarged by a simple resolution of the General 
Assembly and does not therefore give rise to constitutional problems, is not the subject 
of the present study. The General Committee had been enlarged from 17 to 21 by 
General Assembly Res. No. 1192 (XII), Dee. 12, 1957, U.N. General Assembly, 18th 
Sess., Official Records, Supp. No. 18, at 9 (A/3805) (1957); see Schwelb, note 10 
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equitable representation on the Security Council and the Economie and 
Social Couneil.’’ ?9 

Throughout the session the Soviet Union maintained its categorically 
negative attitude towards any amendment of the Charter in the absence 
of the government of Mainland China.** However, as the acrimonious and 
confused debate in the Special Political Committee continued, the African 
states appear to have become doubtful of the seriousness of the Soviet 
threat to veto the contemplated amendments to the Charter. On Decem- 
ber 10, 1968, the representative of Guinea implied that the Chinese Com- 
munist Government—contrary to what the Soviet Delegation had alleged 
—considered the restitution of China’s rights and the increase of the 
membership of the two Councils to be two different and unconnected ques- 
‘tions.** On December 14, 1968, the representative of Albania ‘‘did not 
think it fair that a Member [te., the Soviet Union| should invoke the 
People’s Republic of China to justify its own position. Why should the 
People’s Republic of China be saddled with a responsibi'ity which was 
not its own, save that it was kept out of the Organization’s work?’’ 32 

As a consequence, in the very last days of the session the interast switched 
to the actual content of the Charter amendments to be adopted. The Latin 
American. states, Jamaica, and Trinidad and Tobago moved two resolutions 
containing Charter amendments by which the membership of the Security 
Council would have been increased to thirteen and that of the Economic 
and Social Council to twenty-four.** A group of African and Asian states 
moved similar resolutions which purported to increase the membership of 
the two Councils to fifteen and twenty-seven, respectively.** Later, on 
December 16, 1963, the African-Asian group withdrew their proposals and 
introduced oral amendments **.to the two Latin American drafts,** intro- 
ducing into them, inter alia, the figures of the African-Asian drafts.%7 
The Latin American sponsors accepted the African-Asian amendments. 

This agreement between the African, Asian and Latin American groups 
secured the adoption of the amendments by the General Assembly by a 


above, at 332. At the 18th Session its membership was further increased to 25. It 
now consists of the President of the General Assembly, 17 Vice Presicents and the 
Chairmen of the seven Main Committees. General Assembly Res. No. 1290 (XVIII), > 
Dee. 17, 1963, U.N. General Assembly, 18th Sess., Official Records, Supp. No. 15, at 
21 (A/5515) (1963). 

29 Letter of Sept. 16, 1963 (A/5520) (19635. 

30 U.N. Does. A/SPC/SR.423, pars. 41 et seg. (1963), A/SPC/96 (1963) (verbatim re- 
production of the Soviet representative’s statement at the 423rd meeting of the Special 
Political Committee), A/SPC/SR.427, pars. 29 and 30 (1963), A/SPC/SR.429, par. 
39 (1963), A/P.V.1285 (1968). | 

81 U.N. Doe. A/SPC/SR.423, par. 47 (1963). 

32 U.N. Doe. A/SPC/SR.428, pars. 21 et seg. (1963). It is well known shat in recent 
years Albania has acted as spokesman for mainland China in the United Nations. 
See, in particular, the intervention of Albania in the Art. 19 controversy on Feb. 
16, 1965, U.N. Doc. A/P.V.1329 (1965). 

33 U.N. Does. A/SPC/L.104 and Rev. 1, and A/SPC/L.105 (1963). 

34 U.N. Does, A/SPC/L.109 and A/SPC/L.110 (1963). 

35 U.N. Doe. A/SPC/SR.429, pars. 18 and 19 (1963). 

38 See note 33 above. 37 See note 34 above. 
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majority far exceeding that required by Article 10338 and it became 
the turn of the Western Powers, which for many years had supported the 
move for the increase of the membership of the two Councils to thirteen 
and twenty-four, respectively, to be somewhat embarrassed by the sudden 
development. The representative of the United Kingdom, explaining his 
abstention in the vote in the Special Political Committee, stated that his 
delegation approached the debate in full sympathy with the overwhelming 
majority in their wish to enlarge the two Councils. The effect of the 
revised draft resolutions, however, went further than the position which 
had been before the Committee at an earlier stage, and his delegation 
would need more time for study than was available at the session.*® The 
representative of the United States said on December 14, 1963, that his 
delegation was authorized to vote in favor of amendments providing for 
a thirteen-seat Security Council and a twenty-four-seat Econcmie and 
Social Council. It had no authority to support any other proposals for 
amendments to the Charter, and if such proposals were put to a vote, it 
would have to vote against them. Two days later he informed the Com- 
mittee that, because a wider measure of agreement had developed, the 
United States Delegation had been authorized to abstain.“ The repre- 
sentative of France said that, while his delegation had always favored a 
reasonable enlargement of the Councils, it had voted against the amend- 
ments as revised because it felt that a thorough study of the complex issues 
involved had not been possible in the short time available.*” 

China supported and voted for the resolution on the increase of the 
membership of the Security Council. It did not, however, participate in 
the vote in committee on the enlargement of the Economice and Social 
Council. Until 1960 China, like the four other permanent Members of 
the Security Council, had always been elected to membership on the Eco- 
nomic and Social Council. At the Fifteenth Session (1960/1961) China 
was not re-elected to that Council and has not been a member oz it since 
1961.42 As will be shown below, the General Assernbly resolution on the 
amendment of Article 61 contains a decision on the pattern according to 
which the nine additional members of the Economic and Social Council 
shall be elected and does so ‘‘without prejudice to the present distribution 
of seats.” This might imply a permanent discrimination against China 
even with regard to elections to the enlarged Council, the more so as the 
representative of Ghana, in introducing the relevant text, had spoken of 
the fact that four seats on the Council would go to the permanent Members 


38 At the time the amendments were adopted by the General Assembly in plenary 
meeting (Dec. 17, 1963), the United Nations had 113 Members, Zanzibar and Kenya 
having been admitted to membership the previous day; the number of votes required 
for adoption was therefore two-thirds of 113, ie., 76. The votes cast for the two 
amendments were 97 and 96 respectively. U.N. Doc. A/P.V.1285 (1963). 

39 U.N. Doc. A/SPO/SR.429, pars. 25 and 26 (1963). 

40 U.N. Doc. A/SPC/SR.427, par. 20 (1963). 

41 U.N. Doc. A/SPC/SR.429, par. 28 (1963). 42 Ibid., par. 49. 

43 U.N. General Assembly, 15th Sess., Official Records, Supp. No. 16, at xvi (A/4684), 
and Supp. No. 16A, at viii (A/4684/Add.1) (1961). 
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of the Security Council.** As a consequence, China did not participate 
in the vote on the Economie and Social Council in the Special Political 
Committee and abstained in the vote in the plenary meeting of the General 
Assembly. 

The resolution relating to the Security Council was adopted in the 
Special Political Committee by 96 votes to 11, with 4 abstentions, and in 
the plenary meeting by 97 votes to 11, with 4 abstentions. The resolution 
relating to the Economic and Social Council was adopted in the Special 
Political Committee by 95 votes to 11, with 4 abstentions, and in the 
plenary meeting by 96 votes to 11, with 5 abstentions.*° 

Two of the permanent Members of the Security Council (France and 
the Soviet Union) voted against both Charter amendments. The United 
Kingdom and the United States abstained on both. China voted for the 
one and abstained on the other. Nevertheless it was in both cases a con- 
stitutionally valid ‘‘adoption’’ of the amendments as provided for in 
Article 108 of the Charter. 


Tre Soviet Union REVERSES Its POSITION 


It might be appropriate, before entering upon an examination of the 
Charter amendments as adopted and now ratified and also of those parts 
of the General Assembly resolutions which were not meant to be embodied 
in the Charter, to summarize the Soviet-Albanian-Chinese controversy 
relating to the amendments as it developed in the decisive meeting of the 
General Assembly and the events which led to the reversal of the Soviet 
position.*® The narrative that follows also indicates the rôle played by 
the Peking authorities in the coming into force of the first formal amend- 
ments to the San Francisco Charter. 

When the draft resolutions on the Charter amendments as approved in 
committee on the previous day were before the plenary meeting of the 
General Assembly (December 17, 1963), the Soviet Union (and France) 
tried unsuccessfully to bring about a postponement of the Assembly’s final 
decision to the following vear, emphasizing that in the Special Political 
Committee not one of the permanent Members of the Security Council had 
cast its vote in favor of the amendments. The Soviet representative quoted 
in support of its stand an editorial from the Chinese Communist newspaper 
Jenmin Jih Pao of September 22, 1961, which stressed that ‘‘without the 
participation of the Chinese People’s Republic, which is one of the per- 
manent members of the Security Council, any amendment of the Charter 


44 U.N. Does. A/SPC/SR.429, pars. 20, 30, 31 (1963), A/P.V.1285 (1964) (statements 
by China and Ghana). 

45 In all these votes the eleven negative votes were cast by the Soviet bloe, ineluding 
Cuba, anc by France; abstaining were the United Kingdom, the United States, Portugal, 
and South Africa, and in the plenary vote on the Economie and Social Couneil also 
China. See U.N. Docs. A/SPC/SR.429, pars. 47-48 (1963), A/P.V.1285 (1964). 

46 The Secretary of State informed the Senate Foreign Relations Committee that ‘‘we 
have not had an explanation from them [the Soviet Union} on this point [the reasons 
for the raversal of the Soviet stand].’’ Hearings, note 6 above, at 14. 
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of the United Nations is illegal.’’ He also referred to a statement made 
by the Deputy Minister of Foreign Affairs of the People’s Republic of 
China to the Soviet Ambassador in Peking on December 5, 1963, according 
to which the Chinese Communist Government did not approve of an en-- 
largement of the organs of the United Nations, and to a Communist Chinese 
statement of December 12, 1968, to the effect that an amendment of the 
Charter ‘‘would touch upon very complex questions and would be related 
to an extremely complex procedure.’’**? The Albanian representative re- 
plied that in both the Special Political Committee and the plenary 
meeting the Soviet representative had made ‘‘unfounded allegations’’ and 
had engaged ‘‘in maneuvers designed, for devious reasons, to make the 
Government of the People’s Republic of China say something which it 
never did say.” The Chinese statement of December 12, 1968, the Al- 
banian representative said, completely contradicted the Soviet assertions; 
the representative of the Soviet Union had, he claimed, misinformed the 
General Assembly. The Albanian representative went on to quote ver- 
batim a report by the Chinese news agency Hsinhua, which accused the 
Soviet representative of having distorted the Chinese stand for ulterior 
motives and of having tried to create the erroneous impression that the 
Chinese Government refused to support the demand of the Asian and 
African countries. China’s position was that it would undertake no 
commitment in connection with any United Nations action so long as it 
was apart from the United Nations.* 

A few days after the Assembly’s overwhelming vote in favor of the 
amendments, the Soviet Ministry of Foreign Affairs published a lengthy 
statement,*® in which it gave its version of the facts and indicated that 
it had informed the Afro-Asian states that the Soviet Government would 
be prepared to agree to the amendments, provided the People’s Republic 
of China were to declare’ explicitly its consent to such a solution. ‘‘In 
that case the provision of the United Nations Charter would not have been 
violated, as four of the permanent members of the Security Council... 
would have ratified these amendments, while the fifth member, the People’s 
Republic of China, would have explicitly stated its consent to the intro- 
duction of such amendments in the Charter.’’ The Soviet Ministry of 
Foreign Affairs mentioned an editorial published in the Chinese news- 
paper Jenmin Jih Pao on December 18, 1963, the day after the vote of 
the General Assembly, where it was said that if “‘it proves necessary to 
amend the relevant articles of the United Nations Charter, we (1.e., China) 
shall, of course, in accordance with the position which we have always 
taken, support such amendments so that the demand of the Afro-Asian 
countries can really be met.” The Soviet Foreign Ministry noted that this 
was the first time China had taken that position and that, if this statement 
by Jenmin Jih Pao reflected the views of, and was confirmed by, the Govern- 


47 U.N. Doe. A/P.V.1285 (1963). 48 [bid. 
49 Dated Dec. 21, 1963, and transmitted to the Secretary General with letter of Dee. 
23, 1963, U.N. Doc. A/5686 (1963). 
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ment oi the Chinese People’s Republic, the situation woulc be completely 
changed, It said that if such a :tatement had been made while the matter 
was being discussed in the General Assembly, the Soviet Union would of 
course have voted for the resolutions submitted by the Africar and Asian 
countries. 

One year later, on December 18, 1964, the Soviet representative in- 
formed the Security Council that the Presidium of the Supreme Soviet 
of the U.S.S.R. had ratified the Charter amendments. After the Soviet 
Union had blocked these amendrents for more than seven years, its repre- 
sentative now became the champ-on of the amendments and expressed the 
hope that ‘‘the other great Powers would do the same and meet the aspira- 
tions for wider membership of tese Councils.” 5 On February 10, 1965, 
the Soviet Union deposited its Instrument of ratification of the Charter 
amendments. It was the first of the Great Powers to do so.” The other 
permanent Members followed in tais order: the United Kingdom on June 4, 
1965,5? (Nationalist) China on August 2, 1965,5 France on August 24, 
1965,54 and the United States on August 31, 1965.5 


EFFECT oF CHANGE IN V-EMBERSHIP ON THE CALCULATION 
oF THE Two-Tuinps MAJORITY 


One of the questions which had been raised years ago in the literature on 
the subject" was whether the 2zomputation of the two-thirds majority 
whose ratification is required should be based upon the membership of 
the United Nations at the time of the adoption of the amendments (in our 
case on December 17, 1963) or apon the membership at the ratification 
stage. In regard to the amendments which are the subject of this study 
the question did not arise: On December 17, 1963, the United Nations had 
118 Members; the two-thirds majcrity based on this figure would have been 
76. Later, as a consequence of -he merger of Tanganyika and Zanzibar 
into the United Republic of Tanzenia, the membership was reduced to 112, 
which would leave the figure at 36. At the Nineteenth Session, as a con- 
sequence of the admission on December 1, 1964, of Malawi, Malta and 
Zambia,5” the membership rose to 115; the figure corresponding to this 
would have been 78. Through tke withdrawal of Indonesia in 1965 ** the 
membership fell, if one considers the withdrawal legal and effective, to 
114, by which the number of required ratifications again became 76. The 
seventy-sixth ratification was that by Japan, which was deposited on 
June 4, 1965; the seventy-eightk, by Saudia Arabia, was deposited on 


50 U.N. Doc. S/P.V. 1180 (1964). 

51 U.N. Press Release No. L/1346. F2b. 10, 1965. 

52 U.N. Press Release No. 1/1396, June 4, 1965. 

53 Ibid. No, L/1426, Aug. 4, 1965. 54 Ibid. No. L/1440, Aug. 24, 1965. 

55 Ibid. No. SG/SM/353, L/1443, Aur. 31, 1965. 

58 Kopelmanas, L’Organisation des tations Unies 133 (1947); see Schwelb, ‘‘ The 
Amending Procedure of Constitutions 3f International Organizations.’’? 31 Brit. Yr, 
Bk. of Int. Law 49, 90 (1954). 57 U.N. Doc. A/P.V.1286 (1964). 

88 U.N. Does. A/5857 and 8/6157, A,5899 and 8/6202, A/5910 and 8/6229, A/5914 
and 8/6356 (1965). 
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June 17, 1965.5 On neither of these dates did the amendments enter into 
force because the ratifications of China, France and the United States had 
not yet been effected. It therefore does not matter whether one takes the 
1963 membership or the 1965 membership as the basis for the calculation 
of the two-thirds majority. The last of the permanent Members of the 
Security Council to ratify was the United States and the date of this rati- 
fication is the date of the entry into force of the amendments. 


Tre SECRETARY GENERAL AS DEPOSITARY OF THE CHARTER AMENDMENTS 


For obvious reasons the Charter could not make the then not yet existing 
Secretary General depositary of the Charter. Article 110(2) is to the 
effect that ratifications of the Charter shall be deposited with the Govern- 
ment of the United States of America, and Article 111(1) provides that 
the Charter shall remain deposited in the archives of the United States. 
From this it could be deduced that the United States Government, and not 
the Secretary General, ought also to act as depositary of amendments to 
the Charter, if they are silent on the question. However, manifestly 
in agreement with the United States Government, the Secretary General 
has assumed and performed the function of depositary for the amendments, 
an arrangement fully in accord with the Charter, which contemplates 
some depositary functions of the Secretary General in regard to the basic 
instrument of the Organization by providing (in Article 110(2)) that 
the United States Government shall notify the Secretary General of the 
Organization, when he has been appointed, of ratification of the Charter 
itself. 


EXAMINATION OF THE RESOLUTIONS or DECEMBER 17, 1963 


Both the resolution which deals with the membership of the Security 
Council (Resolution 1991 (XVIII) A) and the resolution which deals 
with that of the Economic and Social Council (Resolution 1991 (XVIII) 
B) consist, in addition to their preambles, of three operative paragraphs. 

The first paragraphs of both resolutions contain the actual amendments 
to the Charter. In the second paragraphs the General Assembly calls 
upon all Member states to ratify the amendments by September 1, 1965. 
The third operative paragraphs record decisions of the General Assembly 
concerning the pattern according to which states shall be elected to the 
ten non-permanent seats on the Security Council and to the nine new seats 
on the Economic and Social Couneil. 

These three sets of provisions will now be examined. 


59 U.N. Press Releases Nos. L/1397, June 4, and LL./1404, June 22, 1965. 

60 Art. 108 provides that the amendment takes effect ‘‘when ratified,’’ a provision 
which differs from that of Art. 110 (8), under which the Charter itself came into force 
upon the deposit of ratifications by the Big Five and by a majority of the other 
signatory states. See Schwelb, note 56 above, at 92. The date of the ratification by 
the President of the United States has not been made public. The Secretary General, 
in his statement of Aug. 31, 1965, has treated the date of the deposit of the instrument 
of ratification (Aug. 31, 1965) as decisive. 
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The Amendments to Articles.23 and 27 E = 
of the Charter (Security Council) | 


(a) The substantive contents of the emendment to iiei: 28 (1) ‘dha is 
for that matter, of all the other amendments, ‘is very: simple. ` The ‘amend- l 
ment does not change the number, the identity and the privileges of the 
five permanent Members. It merely increases the number of the non- 
permanent Members from six to ten and, as a consequence, ‘the number of: 
Members of the Security Council from eleven to fifteen. The San, Fran- 
cisco text provides that in electing the non-permanent Members of the 
Security Council due regard shall be paid 


in the first instance to the contribution of Members cf the United 
Nations to the maintenance cf international peace and security and 
to the other purposes of he Organization, and also to equitable 
geographical distribution. 


The amendment does not introduce any change in this provision. The 
third operative paragraph of resclution A, which is not intended to be- 
come part of the Charter, records, however, the agreement of the majority 
of the General Assembly as to ths application of the ‘‘equitable geographi- 
cal distribution’’ clause of the Charter in regard to the increased non- 
permanent membership of the Council, thus replacing the so-called gentle- 
man’s agreement, London, 1946, which was to apply to the election of the 
six non-permanent Members between 1946 and 1964." 

(b) Article 23(2) of the original text provides that the non-permanent 
Members of the Security Council shall be elected for a term of two years. 
The amendment makes no change in this regard.** The original text con- 
tained the following transitional provision: 


In the first election of the non-permanent members however, three 
shall be chosen for a term o= sne year. 


This transitional provision has, of course, been of only historie interest 
since 1947. It was, to use the terminology of the International Law Com- 


61 On the ‘‘gentleman’s agreement-’ of 1946, see 2 Repertory of United Nations 
Practice 1955, at 8 (U.N. Pub. Sales No. 1955.V.2 (Vol. 11)) and note 74 below. 
‘í Ever sinee the gentleman’s agreemens ‘was arrived at the gentlemen have been arguing 
about it.’’ Assistant Secretary of State Harlan Cleveland in Hearings, note 6 above, 
at 42. 

62 On several occasions the Charter provision relating to the two-year terms of non- 
permanent Members was via facti set eside when a deadlock in filling a vacancy oc- 
eurred and the two-year term was ‘‘split’’ between two contending candidates. This 
happened at the Tenth Session in 1955 between Yugoslavia, which served in 1956, 
and the Philippines (1957); at the Fcurteenth Session in 1959 between Poland (1960) 
and Turkey (1961); at the Fifteenta Session in 1960 between Liberia (1961) and 
Ireland (1962); at the Sixteenth Session in 1961 between Rumania (1962) and the 
Philippines (1963); at the Highteentk Session in 1963 between Czechoslovakia (1964) 
and Malaysia (1965). The constitutiorality or otherwise of this practices is not affected 
by the amendment. However, the necessity to have recourse to it will probably not, or 
not often, arise. For references to tke proceedings relating to some of the elections 
referred to in this footnote, see 1 Repertory of United Nations Practice, Supp. No. 1, 
1958, at 246, Art. 23, par. 9 (U.N. Dub. Sales No. 1957.V.4 (SUPP. 1) (Vol. I)). 
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mission,’ ‘terminated through’ dhe operation of its own provision,’’ °° 


| Now this provision’is replaced by a new transitional rule: 


In the first election of the non-permanent members after the in- 
‘crease of the membership of the Security Council from eleven to 
fifteen, two of the four additional members shall be chosen for a term 
of one. year. 


(e) and. (a) Under Article 27(2) of the San Francisco text, decisions 
of the Security Council on procedural matters shall be made by an affirma- 
tive vote of [any] seven Members. Under Article 27(3) decisions of the 
Security Council on all other matters shall be made by an affirmative vote 
of seven Members, including the concurring votes of the permanent Mem- 
bers. This, of course, is the principle of the unanimity of the great 
Powers, their right to the veto. It remains unaffected. The requirement 
of seven votes (out of eleven) for procedural and non-procediural votes 
is now changed to nine (out of fifteen). It is difficult to speculate 
how this change will affect the power-political situation in the Council. 
Some facts are clear, however: The three great Western Powers will, pro- 
vided they agree among themselves, need the support of the two votes of 
the ‘“Western European and other States,” ** of the two Latin. American 
Council Members and of at least two Afro-Asian states to assemble the re- 
quired nine votes for their own proposals. If they are united, they will, 
with the support or mere abstention of the two ‘‘Western European and 
other States’’ and of two of the seven Latin American and Afro-Asian 
states, be able to avoid being outvoted without having to have r2course to 
the veto. Even with the vote of China, if that seat should at some stage 
change the occupant, and with the support of the Eastern European Mem- 
ber and that of all five African and Asian states, the Soviet Union would 
still be one vote short of the majority of nine.* 


63 Art. 38 of the Draft Articles on the Law of Treaties, I.L.C. Report, U.N. General 
Assembly, 15th Sess., Official Records, Supp. No. 9 (4/5509) (1963); 2 LL.C. Yr. Bk. 
199 (1963). 

64 See below at note 85. 

65 Ambassador Stevenson stated before the Senate Committee on Foreigr Relations: 
‘(Tf is our considered judgment that the voting alignments under the new allocation, 
with a majority requirement of 9, would not differ materially from the present one, 
the situation of 11 members and a majority of 7.... We would not, as a result of 
Security Council enlargement, be more likely to have to cast a veto than now. ‘If we 
wish to impede passage of a resolution without use of the veto, the voting proportions 
to defeat a proposal in the enlarged Council would be substantially the same as they 
have been in the present one.’’ Hearings, note 6 above, at 56 (1965). 

Mr. Stevenson’s optimistic evaluation presupposes unity among France, the United 
Kingdom and the United States. If, as happened, for instance, in the Dominican 
question in the spring of 1965, the positions of two of the three great Western Powers, 
i.e., that of the United States and of France, differ, it is not difficult to imagine that 
the presence on the Council of five (instead of two plus one split-term) Afro-Asian 
Members, some of which will undoubtedly be of the radical anti-colonial persuasion, and 
of one Eastern European representative, additional to that of the Soviet Union, could 
bring about a situation even more uncomfortable to the United States Delegation than 
that which obtained on that occasion in the eleven-member Council. 
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The Amendment to Article 61 (Economic and Social Council) 


The form of the amendment to Article 61 as contained in resolution B 
is entirely different from that cf the amendments to Articles 23 and 27 
just discussed. While the amemdments relating to the Security Council 
consist of the replacement of individual words and of one sentence by 
other words and another sentence, the amendment of Article 61 replaces the 
original article in its entirety bv a new text. In substance, however, the 
changes in Article 61 are analozous to those made in Article 23. 

Under the San Francisco text of the Charter the Economic and Social 
Council consists of eighteen Members of the United Nations elected by the 
General Assembly (Article 61, par. 1). The number eighteen is increased 
to twenty-seven by the amendment. 

While under the original Article 61(2) six members of the Economie and 
Social Council shall be elected zach year for a term of three years, the 
number of the members to be elected annually under the new paragraph 
2 is nine. 

In order to set in operation the system under which every year one third 
of the members shall be elected, the original paragraph 3 of Article 61 
provided that at the first election, eighteen members were to be chosen 
with the proviso that the term of office of six members so chosen shall 
expire at the end of one year, and of six other members at the end of 
two years, in accordance with arrangements made by the General As- 
sembly. This transitional rule, now no longer applicable, is replaced 
by the following: 


At the first election afte? the increase in the membership of the 
Economic and Social Council from eighteen to twenty-seven members, 
in addition to the members 2lected in place of the six members whose 
term of office expires at the and of that year, nine additional members 
shall be elected. Of these nine additional members, the term of office 
of three members so elected shall expire at the end of one year, and 
of three other members at zhe end of two years, in accordance with 
arrangements made by the General Assembly. 


The text of the Charter gives no guidance to the General Assembly as 
to the circumstances which it should take into consideration in electing 
the members of the Economic and Social Council, comparable to those 
contained in Article 23 in regard to the election of the non-permanent 
Members of the Security Council. However, the Preamble to resolution 


In the French National Assembly tae Rapporteur of the Foreign Affairs Committee 
stated that France was going to ratify the amendments not only because it supported 
the principle of equitable geographical distribution, but also because, through the 
inereased representation on the Security Council of the Afro-Asian bloc, that Council 
will tend to regain its old prestige amd will constitute ‘‘un contrepoids nécessaire a 
Wimportance exagérée de V Assemblée Générale.’’ He went on to say that, since the 
adoption of the ‘‘Uniting for Peace’? resolution, the General Assembly had assumed 
excessive responsibilities and that it was necessary to return to the scheme of the 
Charter with decision-making powers vested exclusively in the Security Council. State- 
ments to the same effect were also mace by the Foreign Minister and, in the Senate, by 
his Under Secretary (Journal Officiel, Débats de 1’Assemblée Nationale, No. 44 A N, 
June 11, 1965; Débats du Sénat, No. 25 S, June 24, 1965). 
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B ‘‘recognizes’’ that the increase in the membership of the United Nations 
makes it necessary to enlarge the membership of the Economic énd Social 
Council, with a view to providing for a more adequate geographical repre- 
sentation therein. Moreover, the third operative paragraph of resolution 
B, not to become a part of the Charter, purports to lay down the geographi- 
cal pattern for the elections to the newly created nine seats on the Economic 
and Social Council, without changing the present distributicn of the 
original eighteen seats. 


Recommendation for Ratification by September 1, 1965 


In the second operative paragraphs of resolutions A and B the General 
Assembly ‘‘ealls upon all Member States to ratify the above amendments 
(amendment) in accordance with their respective constitutional processes, 
by 1 September 1965.’’ These are clearly recommendations addressed to 
Member states by the General Assembly. As more than two thirds of the 
Members, including all the permanent Members of the Security Council, 
have acted upon these recommendations within the time stated, the 
question as to what the legal position would have been if the date of Septem- 
ber 1, 1965, had passed without the required number of ratifications having 
been effected has become moot. 

In the Charter amendments proposed by Latin American and other 
delegations in 1956 and 1960 it had been expressly laid down es part of 
the amendments that the amendments ‘‘shall be inoperative unless, within 
three years from the date of their adoption by the General Assembly, they 
are ratified as required by the Charter for entry into foree.’’®* The Latin 
American draft resolutions submitted at the Eighteenth Session (1963) 87 
contained a paragraph, not part of the amendments, by which the General 
Assembly would have decided that the amendments should be inoperative 
unless ratified within two years. When these proposals were revised to 
incorporate in them the Afro-Asian amendments * the language was re- 
placed by the recommendation which is operative paragraph 2 of resolu- 
tions A and B. While no reasons were given for the change, it may be 
assumed that the ‘‘ealling upon’’ Member states was considered to imply 
a lesser amount of pressure than the original, stricter phrasing, and there- 
fore to be less objectionable to the Soviet Union, which at the time was 
still opposing the whole scheme. Moreover, the sponsors probably did 
not wish the amendments to lapse if not all the required ratifications 
should take place by the appointed day.* 


66 U.N. Doc. A/3446 (1956); U.N. General Assembly, 15th Sess., Official Records, 
Annexes, Agenda Item No. 23 (A/SPC/L.51 and Add., and A/SPC/L.52 and Add.) 
(1960). 

67 U.N. Does. A/SPCO/L.104/Rev.1 and A/SPC/L.105 (1963). 

68 See U.N. Does. A/SPC/L.109 (1963) and A/SPC/SR.429 (1963). 

62 On the whole problem see Schwelb, ‘‘The Question of a Time Limit for the Ratifi- 
cation of Amendments to the Charter of the United Nations,’’ 4 Int. and Comp. Law 
Q. 475 (1955). 
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THE IMPLEMENTATION OF THE AMENDMENTS 


The Period between the Coming into Force of the Amendments and the 
Election of the New Members 


Neither the. Charter (Articles 110, 103) nor the amendments nor the 
General Assembly resolutions of December 17, 1963, provide for a vacatio 
legis, for a period of time in which to adjust to the new law the actual 
facts existing in the Organization. However, some time is required to 
implement the amendments by electing the additional members of the 
two Councils. This is true when a regular session of the General As- 
sembly is immediately impending or already meeting, and even more so, 
when the necessity arises of convening a special session for the purpose 
of electing the additional Council members. In the proposal for increas- 
ing the membership of the Security Council which was moved in 1956 7° 
it was expressly provided that the General Assembly would decide to fill 
the new seats as soon as possible after the amendments entered into force 
and, if necessary, to hold a special session for that purpose. Despite the 
absence of such a provision in the texts of 1963, the requirement for an 
interval, however short, between the coming into foree of the amend- 
ments and the constituting of the enlarged Councils, arises by necessary 
implication. This is so because no election of additional members is ad- 
missible prior to the entry into force of the amendments. During this 
unavoidable time lag between the entry into force of the amendments and 
their implementation, the convening of the Councils, particularly of the 
Security Council, may become necessary. In such a case the serious con- 
stitutional question may arise whether the two Councils could be con- 
sidered as validly constituted at a time when they lacked the full mem- 
bership prescribed by the amended articles. 

At this time of writing (June, 1965) it is not known whether the 
necessity for action by either Council during the interval will arise or 
whether, if it arises, the difficulty will be solved by agreement within 
the Council concerned or in the General Assembly. For this reason only 
some general comments on the question are offered here. 

In the absence of conclusive international authorities for this proposi- 
tion, the present writer submits that it is a principle of international law 
that an organ of an international governmental organization or an inter- 
national tribunal, in order to be capable of adopting valid decisions, must 
in its composition conform to the relevant basic instrument or compromis. 
This seems to him to be one of the principles underlying the Advisory 
Opinion in the Peace Treaties case, Second Phase.™ This was also the 
opinion which in fact prevailed when the General Assembly, at its Fifteenth 
Session in 1960, failed to elect the eighteenth member of the Economic and 
Social Council and only seventeen members of the Council met in the 
spring of 1961.72 The repeated last-minute compromises consisting in 


70 Note 10 above. 71 [1950] LC.J. Rep. 221. 

72 ECOSOC Council, 37th Sess., Official Records, at 67 (1961) (Summary record of 
the meeting of seventeen members, April 4, 1961, Doc. E/SR.1137). See, however, the 
communication from the United States representative of May 1, 1961, Doc. E/3483. 
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the splitting of terms of non-permanent Members of the Security Council 13 
testify to the conviction of the Members of the United Nations that the 
election of the full prescribed membership of the Security Council is 
absolutely essential. 

In our particular ease it can, however, be argued that the temporary 
situation arising in the course of the transition from the régime of the 
smaller to the enlarged Councils is sui generis and that it was hardly in- 
tended that two principal organs would cease functioning during the in- 
terval between the entry into force and the implementation of the amend- 
ments. In regard to the Security Council, this consideration is strength- 
ened by the provision of Article 28 of the Charzer which requires the 
Council to be able to function continuously. As & consequence, the case 
of the Security Council can be ‘‘distinguished’’ from the 1960/19€1 ‘‘prece- 
dent’’ relating to the Economic and Social Council. 


The Terms of Office of the Newly Elected Members 


The 1956 proposal’ also contained transitional provisions to fit the 
assumption of office by the new members in mid-year into the general 
scheme of the annual renewal of part of the membership of the Councils. 
The absence of analogous provisions in the resolutions of 1963, and the fact 
that Articles 23 (2) and 61 (8) of the Charter as amended assume that 
elections to fill old and new seats will be held on the same occasion, in con- 
nection with the recommendation that the amendments be ratified by Sep- 
tember 1, 1965, would seem to indicate that it was contemplated that the 
election of the new Council members should be heid at the 1965 regular 
session of the General Assembly and that the new members should take 
office on January 1, 1966. This would be consonant with Rule 140 of the 
Rules of Procedure of the General Assembly, under which the term of 
office of members of the Councils shall begin on January 1 following their 
election by the General Assembly and shall end on December 31 following 
the election of their successors. The General Assembly, of course, could 
also—repealing Rule 140 pro tanto—arrange to elect the new members 
with immediate effect so that they would take office at some time between 
September 1 and December 31, 1965. Considering the declared purpose of 
the amendments which were adopted to remedy the lack of appropriate 
geographical representation on the Councils, the election of the new mem- 
bers with immediate effect seems to be the more appropriate solution, the 
more so as the constitutional considerations outlined in the preceding 
section militate against a prolonged transitional period. 

In the light of the Charter provisions concerning one-year, two-year 
and three-year terms, this would, however, result in creating two different 
groups of members whose terms of office would expire at different times 
in the year. This technical difficulty could be solved by extending the 
term of office of the new members by the period of time necessary to end 
their terms on December 31 after the conclusion of the one-, two- or three- 
year period. Such an arrangement, though perhaps not fully in accord 


73 Note 62 above. 74 Note 10 above. 
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with the text of the Charter pzcvisions, would result in a return, after 
the transitional period, to a normal application of Rule 140 of the Rules 
of Procedure for all members. Taere exists a precedent for action of this 
type.” 


THE PATTERN oF GZOGRAPHICAL REPRESENTATION 


In the third operative paragrech of resolution A, the General Assembly 
‘‘decides’’ that the ten non-permanent Members of the Security Council 
shall be elected according to a patiern which allots five seats to African and 
Asian states, one to Eastern Europe and two to ‘‘Western European and 
other States.’’ In the third op2rative paragraph of resolution B, the 
General Assembly ‘‘decides’’ on a pattern for the election of the nine 
additional members of the Economic and Social Council (seven from Africa 
and Asia, one from Latin Amerika and one from ‘‘ Western European and 
other States’’), without prejudize, however, to the present distribution of 
seats in that Council. 

The idea of regulating the ccmposition of the non-permanent member- 
ship of the Security Council in a resolution of the General Assembly was 
suggested for the first time in 19€6 by the sponsors of the Latin American 
proposal to increase the membership of the Security Council to thirteen. 
They then proposed to add to ths draft resolution a paragraph to the effect 
that the General Assembly . 


Recommends, pursuant tc Article 28 of the Charter, that when the 
foregoing amendments enter into force Member States should take the 
following distribution into azcount in the election of non-permanent 
members of the Security Council... .7° 

In the resolutions of 1963 the provision is couched in far more peremp- 
tory language: The General Assembly ‘‘decides’’ that the members ‘‘shall 
be elected’’ according to the statec pattern. According to the wording pro- 
posed in 1956, the Assembly woulc have merely “‘recommended”’ that states 
“should take .. into account.” What then is the effect of these ‘‘decisions’’ 
of the General Assembly which purport to regulate the geographical pattern 
of the two Councils? This is, indeed, a legal question of considerable 
complexity. 

It is clear that the ‘‘decisions’’ are not part of the Charter amendments 
and, therefore, not part of the Charter. From this it does not necessarily 
follow that they are without kegal relevance. It is arguable that they 
belong to the ‘‘internal law of tae Organization,’’ somewhat comparable in 
their legal status to rules of prceedure. However, for the enactment of 
the latter the Charter makes express provision, e.g., in Article 21. In the 
similar but less important case >f the membership of the General Com- 
mittee of the General Assembly and in regard to a ‘‘decision’’ of the Qen- 

75 A similar, though not identical, Cevice was adopted by the General Assembly in 
1946 when, by resolution 87(I), Nov. 9, 1946, the terms of office of Members of the 
Security Council were shortened so at to permit the establishment of uniform and fixed 
dates applicable to all Members. (Reselutions adopted by the General Assembly during 
the Second Part of its First Session, October-December, 1946, U.N. Doe. A/64/Add. 1 


(1947) ai 175, Supplementary Rule J.) 
76 U.N. Doc. A/L.217/Rev.1 (19567. 
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eral Assembly on how the Vice Presidents of the Assembly should be 
elected, it was doubted in 1957 


whether the General Assembly can properly adopt a resolution decid- 
ing on a pattern of election in this way. After all, it is an election 
that is involved. It is not possible . . . for the General Assembly to 
lay down the way in which Member States are to vote in an election. . 

I do not think that the General Assembly ean dictate to delegations o or 
decide how delegations are to vote in particular elections. And it 
seems to me very probable that, whatever draft resolution ... is passed 
by the Assembly, delegations will retain their natural freedom of 
action in casting their ballots.77 


In another attempt to find a legal basis for the ‘‘dacisions’’ it can be said, 
from a somewhat different point of departure, that they are an interpreta- 
tion by the General Assembly cf the provisions of Article 23(1) of the 
Charter on the election of the non-permanent Members of the Security 
Council, particularly of the ‘‘equitable geographical distribution’’ erite- 
rion, and the reading of a similar principle into Article 61. 

If the ‘‘decisions’’ had not been adopted against the vote of two per- 
manent Members of the Security Council and with the abstention of two, 
and, in the ease of the Economic and Social Council, three otaers, they 
might be considered agreements between the parties to the Charter and 
to the Charter amendments regarding their interprezation. 

The defect of this construction, which is caused by the advarse votes 
and abstentions of important Powers, may, however, be cured by the 
ratification of the amendments by these Powers. The ‘‘decisions’’ were 
accompaniments of the Charter amendments; and while they were not 
objects of the ratification process, they were nevertheless part of the 
over-all arrangement with which the ratifying authorities were, or are 
deemed to have been, familiar.7® The decisions, if followed in the elections 
of the next years, may become ‘‘subsequent practice in the application of 
the treaty which clearly establishes the understanding of all the parties 
regarding its interpretation,’’ °° the requirement of ‘‘all the parties’’ being 
met by the ratification of the amendments followed by the voting patterns 
in and after 1965. 


77 Australia, in U.N. Doe. No. A/P.V.728, par.115 (1957). Similarly, Canada, tbid., 
par. 160: ‘‘Is it appropriate for the General Assembly to dictate to sovereign States 
how they should cast their votes in a secret ballot? It seems to me that it is com- ' 
pletely inappropriate and improper.’’ See General Assembly Res. No. 1192 (XII); - 
Dee. 12, 1957, U.N. General Assembly, 12th Sess., Official Records, Supp. No. 18 (A/ 
3805) (1957). 

78 The Executive Branch presented to the U. S. Senate Foreign Relations Committee 
comprehensive charts and other information on the effect of zhe amendments on the dis- 
tribution of seats and their geographical allocation and ralated subjects. Hearings, 
note 6 above, at 43. The representative of the United Kingdom stated in the Special 
Political Committee that ‘‘it was unreasonable to expect Governments to ratify an 
enlargement of the councils without being clear beforehand as to what their composi- 
tion would be.’? U.N. Doe. A/SPC/SR.427, par. 45 (1963). 

79 Art. 69 (3)(b) of the Draft Articles on the Law of Treaties as sdopted at the 
1964 session of the International Law Commission, U.N. General Assembly, 19th 
Bess., Official Records, Supp. No. 9, at 85 (A/5809) (1964). 
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If the ‘‘decisions’’ are, or are eventually going to become, lex—and it is 
difficult to be dogmatic about this—they are or will be lex imperfecta. Not 
only is there no legal sanction uzon their non-observance: a Member state 
or Member states which are elacted to the Security Council or to the 
Economic and Social Council by a two-thirds majority of the Members 
present and voting are validly elected, even if the election should be 
‘violative of the pattern laid dowr in the resolutions. Similarly, if countries 
which ought to be elected in orcer that the composition of the Council cor- 
respond to the pattern decided upon in the resolutions fail to receive the 
votes of two thirds of those present and voting, they will not become Mem- 
bers of the Council concerned. In this regard the ‘‘decisions’’ may turn 
out to be no more effective than tae gentleman’s agreement of 1946 has been. 

The 1946 ‘‘gentleman’s agreement’’ allocated two of the six non- 
permanent seats on the Security Council to Latin America, and one seat 
each to Western Europe, to Eastern Europe, to the British Commonwealth 
and to the Middle East and Afc.ca. Apart from the enlargement by four 
seats and the increase in Afro-Asian representation, the new pattern differs 
from the old (a) by the absence of any reference to the Commonwealth 
and (b) by the introduction of the category of ‘‘ Western European and 
other States.’’ 

When, in 1957, in the course of a substantial enlargement of the General 
Committee of the General Assembly, a ‘‘pattern’’ of a type similar to the 
one now established for the election to the non-permanent seats on the 
Security Council and to the nine new seats on the Economic and Social 
Council was decided upon, a previso was added that at least one of the Vice 
Presidents from Asian and African or from ‘‘ Western European and other 
States,” or the President of the Assembly or one of the Chairmen of the 
Main Committees will be from a Commonwealth country, without altering 
the geographical distribution of seats.°° When, in 1963, in the proceedings 
which led to a further increase of the General ‘Committee,*! the original 
proposal ®? did not retain the reference to the Commonwealth representa- 
tion, Australia, Canada and New Zealand moved an amendment to reinstate 
this reference. The amendmeat, however, was not pressed to a vote,** 
and no similar amendment to mention Commonwealth representation was 
moved in regard to the Seeurisy Council and the Economie and Social 
Council. 

The term ‘‘Western European and other States’’ appears for the first 
time in the resolution of 1957 on the enlargement of the General Committee 
referred to above. It was celled then ‘‘a curious exprassion’’ * and 
defended ‘‘because there was mo other description which would be more 


80 General Assembly Res. No. 1192 (XII), note 77 above. 

81 General Assembly Res. No. 1990 (XVIII), Dee. 17, 1963, U.N. General Assembly, 
18th Sess., Official Records, Supp. Ne. 15, at 21 (A/5515>} (1963). 

82 U.N. Doe. A/SPC/L.101/Add.1-2 (1963). 83 U.N. Doe. A/SPC/L.106 (1963). 

84 U.N. Docs. A/SPC/SR.427, par. 42 (1963), and A/5675, par. 17 (1968). 

85 See notes 77 and 80 above. 

86 U.N. Doc. A/SPC/8R.82, par. 71 (1957) (United Kingdom). 
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acceptable to the parties concerned.” 8! It was pointed out then that the 
category of ‘‘ Western European and other States” was ‘‘a new and un- 
realistic one, which obviously did not meet with the approval of those to 
whom it was intended to apply and was adopted against their opposi- 
tion.” 8 It was apparently intended in 1957 to cover the members of the 
pre-1947 British Commonwealth and, possibly, Israel.8° No new light was 
thrown on the meaning of the term in the proceedings in 1963,” and all one 
can state with some degree of assurance is that it includes Australia, 
Canada and New Zealand.*! 


THE Economic AND SOCIAL COUNCIL AND INTERIM MEASURES 
RELATING To IT 


As far as the new composition of the Economic and Social Council is 
concerned, reference has already been made to the fact that the pattern 
established by paragraph 3 of resolution B applies to the nine additional 
seats without prejudice to the present distribution of the original eighteen 
seats and the possible difficulties which might affect China.®? It might, in 
conclusion, be added that, at its Eighteenth Session, the General Assembly 
adopted a provisional measure the purpose of which was to enable nine 
additional Member states to participate in the work of the Economic and 
Social Council pending the coming into force of the Charter amendment 
increasing the membership. As an ‘‘interim measure and pending the 
enlargement of the Economic and Social Council itself,” the Assembly 
invited the Council to enlarge the membership of its so-called sessional 
committees,®* 2.¢., the committees of the whole through which the Council 
conducts a large part of its business, in a way similar to the procedure by 
which the General Assembly assigns the greater part of its agenda items 
for consideration and report to the Assembly’s seven main committees.” 
The Council accordingly increased the membership of its three sessional 
committees from eighteen to twenty-nine. In- electing the nine additional 
members the Council applied the pattern laid down for the elections to the 
nine new seats on the Council itself. In 1964 the nine additional members 


87 Ibid., par. 49 (India). 

88 U.N. Doe. A/P.V.728, par. 144 (1957) (United States). 

89 U.N. Doe. A/SPC/SR.82, par. 27 (1957). 

90 The representative of the Congo (Léopoldville) agreed that the expression ‘‘ other 
States’? was ‘‘vague and imprecise, although it referred to certain members of the 
Commonwealth.” U.N. Doc. A/SPC/SR.419, par. 3 (1963). 

91 U.N. Does. A/SPC/SR.421, par. 32 (1963) (Canada); A/SPC/SR.425, pars. 19 
et seq. (1963) (New Zealand). 

92 U.N. Doce. A/SPC/SR.429, par. 49 (1963). 

93 General Assembly Res. No. 1992 (XVIII), Dec. 17, 19538, U.N. General Assembly, 
18th Sess., Official Records, Supp. No. 15, at 34 (A/5515) (1963) (‘‘Enlargement of 
the Eeonomic Committee, the Social Committee and the Co-ordination Committee of 
the Economie and Social Council’’). 

84 Rules 98-102 of the Rules of Procedure of the General Assembly 1964 (A/520/ 
Rev.7) (U.N. Pub. Sales No. 64.1.18); Rules 26-27 of the Rules of Procedure of the 
Economie and Social Council 1958 (E/3063) (U.N. Pub. Sales No. 58.1.3). 
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` took part in the work of the committees on the same basis as the other mem- 
bers of those committees, At meetings of the Council the nine additional 
members were seated at the Council table and participated fully in the dis- 
cussions, though they did’ not vote or.sponsor proposals.” ‘‘As a result of 
these interim arrangements,’’ Ambassador Stevenson reported to the Senate 
Committee on Foreign Relations, ‘‘our delegation was able to judge the 
future of an enlarged Council against the practical yardstick of the experi- 
ence in the session last summer (1964). Our experience at that time 
confirmed our earlier view,” t.2. that the increased membership of the 
“sessional committees will increase the effectiveness of their work.*® 


95 Economie and Social Council, Resort 1963-64, U.N. General Assembly, 19th Bess., 
Official Records, Supp. No. 3, pars. €06-609 (A/5803) (1964). 
96 Hearings, note 6 above, at 58. 


UNITED STATES POLICY AND THE CRISIS OF 
INTERNATIONAL LAW 


SOME REFLECTIONS ON THE STATE OF INTERNATIONAL LAW IN 
“INTERNATIONAL CO-OPERATION YEAR” 


By WOLFGANG FREÆEDMANN 


Columbia University School of Law 


If the twentieth anniversary of the United Nations, designated. as 
‘International Co-operation Year,’’ had fallen in 1964 rather taan 1965, 
a general assessment of the evolution of international law and organization 
since the end of World War II would have justified a measure of cautious 
confidence. Mankind was still very far from having organized itself 
against the danger of aggression. The danger of the proliferation of 
nuclear arms remained without effective control, apart from a partial 
nuclear test ban to which both the United States and the Soviet Union 
were parties. The world’s largest state, Communist China, remeined out- 
side the United Nations and without diplomatic relations with the United 
States and a large number of other states. The United Nations remained 
without effective control in conflicts between major Powers. The special 
agencies of the United Nations and other international welfare organiza- 
tions still lacked, with few exceptions, the legal and executive power to 
cope with the many urgent problems of mankind. In the two most vital 
` and dangerous areas: the conservation of resources, and the stemming of 
the explosive growth in the world’s population, international organization 
was still embryonic or altogether lacking. 

.. But these grave drawbacks and deficiencies were countered by many 
more hopeful and constructive developments. Since the end of tke Korean 
War in 1952, many very explosive situations, including some direct ecn- 
frontations between major Powers, and most particularly, several direct 
encounters between the United States and the Soviet Union in Berlin 
and in the Cuban missile crisis, had not led to war, but to a limited measure 
of accommodation. The United Nations, despite the absence of Communist 
China and its continued lack of effective coercive power, remained very 
much in being and fulfilled at least two vital functions. One was its 
presence as the world’s only universal forum before which all the Member 
states, big or small, felt compelled to vindicate their actions. The other 
was the gradual emergence of limited order forces, increasingly under the 
auspices of the General Assembly,* and able to prevent the escalation of 


1 Although the Security Council has been far from passive during the last decade— 
it discussed twenty-three issues between 1953 and 1965, as compared with five during 
the period 1948-1953, and thirteen during the period 1946-1948, most of tkese discus- 
sions did not lead to action. The Suez Canal intervention of the U.N. was ex- 
elusively under the authority of the General Assembly; the Congo Force was initially 
authorized by the Security Council but later on was carried on by General Assembly 
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conflict in several dangerous situations: the renewed war between Egypt 
and Israel in connection with the Suez Canal crisis in 1956 (UNEF) ; the 
Congo disorders (ONUC) 1960-1961; the strife between Greeks and Turks 
in Cyprus, threatening to involve both Greece and Turkey as well (1964). 

Above all, international law had proved able to meet the three major 
challenges of the postwar world. through the adaptation of the law of 
nations, as it had evolved under the almost exclusive edaee of the 
Western world, to new tasks anc challenges. 

The first of these was the accession of a large number of new states to 
the family of nations, overwhelningly representing non-Western cultural 
systems, and thus testing the continued validity of a system built upon a 
Western-Christian eulture. 

The second was the importation into the law of E T mainly 
concerned with the formalization of diplomatic relations and the delimita- 
tion of national sovereignties—of the problems of economic development, 
articulated by the new members of the family of nations as well as by 
many of the older ones. In the Geneva Conference on Trade and Develop- 
ment in 1964, the aspirations for 2conomie development became the cement 
that bound 77 states, confronting a much smaller group of industrially 
developed states, virtually coextensive with the Atlantic group of nations— 
Western Europe and Northern émerica. 

Third, international law was coping with the conflict of political and 
social ideologies which, in politizal terms, was expressed by the ‘‘Cold 
War” conflict, between the Communists and the Western world, and, in 
economiz terms, by the differences and conflicts between socialist and non- 
socialist systems. 

While each of these major chellenges affected and modified long-estab- 
lished concepts and principles of international law, they did not destroy 
it. Indeed, they showed that tke very weakness of international law— 
“the absence of a definite constitutional system with legislative, executive 
and judicial organs, and the looseness of many of its norms—facilitated 
the adaptation of its structure to the many new challenges of our time. 
The accession of many non-Weszern states—many of them deeply influ- 
enced by the religious and social traditions of Islam, Buddhism or Hindu- 
ism—has produced some differences in the style of international techniques 
but few basic changes. For beter or worse, and despite the undoubted 
diversity of their cultural traditions, the new states have behaved very 
‘much like the older states, pursting their national interests to the maxi- 
“mum extent compatible with the acceptance of the rules of international 
‘law. The participation in international conflicts of recent years of states 


resolutions; the Cyprus operation was authorized by the Security Council. The latter 
thus recovered somewhat in recent years from the low level of its activities during the 
height of the Cold War, but the General Assembly retained much of the initiative that 
it had assumed since the Uniting for Peace Resolution, and especially in the Suez 
Canal crisis. The—at least temporarily—successful intervention of the Security Council 
in the war between India and Pakistan (September, 1965) indicates a further resurgence 
of the Council, at any rate where the United States and the U.S.S.R. have parallel 
interests. See, further, below, pp. 861-862. 
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such as the United Arab Republic, Saudi Arabia, Pakistan, India or Indo- 
nesia, has shown few if any traces of methods or motivations significantly 
different from those of the older members of the family of nations. 

The emergence of so many economically underdeveloped nations from 
subjection or poverty to the aspirations of twentieth-century statehood has 
had mainly constructive effects. It has produced a new type of structure 
of international organization of which the International Bank or Recon- 
struction and Development is the most important. Its business, and that 
of its affiliated agencies, is the organized redistribution of wealta, through 
joint organizations of which both donor and recipient countries are mem- 
bers. Again, the articulation cf the conflicting interests between devel- 
oped and developing countries is leading both to the expansion and the 
modification of many aspects of international law. International com- 
modity agreements, international trade agreements between state trading 
and private trading states, the gradual modification of the principles and 
standards governing the protection of property interests in cases of na- 
tionalization, the emergence of the principle of national control over 
natural resources, these and many other matters continue to be influenced 
by the confrontation between the interests of the developed and the de- 
veloping nations. But this is essentially no different from the way in 
which international law has from time to time responded to the need to 
adjust conflicting interests between seafaring and landlocked states, be- 
tween belligerents and neutrals and many more. 

Finally, International Co-operation Year 1964 could have registered 
an at least limited modification of the ideological conflict between the 
Communist and the Western world, through a tacit but nevertheless im- 
portant acceptance of the need for coexistence as a basic interest of sur- 
vival, and even of limited co-operation in matters of common concern. 
. As the Soviet Union developed from a revolutionary and outcast society 
to a highly advanced modern state, it came to accept, though with con- 
siderable reservations, the major principles of ccexistence between sov- 
ereign states. This was symbolized by her membership in the United 
Nations and a number of specialized agencies, by the conclusion of hundreds 
of treaties of all sorts, and more recently by the Nuclear Test-Ban Treaty, 
as well as by the tentative collaboration with the Western world in such 
matters as control over the Antarctic and sovereignty in outer space. 

Thus, the most significant conclusion on the state of international law 
less than a year ago would have been that it had, since the end of the 
last World War, gone through a period of experimentation with new prob- 
lems, unprecedented in all previous history. Horizontally, it had expanded 
from a small club of relatively homogeneous nations to a world-wide society 
comprising well over 100 nations of the most diverse size, cultural back- 
ground and economic evolution. It was in process of transition from the 
relatively closely knit society of economically advanced and private enter- 
prise dominated states to a great variety of social and economie systems, 
ranging from complete state control over all major national and inter- 
national economic activities to the loosely controlled private enterprise 
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system of the United States. The evolution of the Soviet Union showed* 
that certain minimum needs of international coexistence required the ac-: 
ceptance of certain basic rules cf international conduct, while closer co-: 
operation in matters of economic co-ordination, principles of social organi- 
zation, or cultural collaboration raquired a closer identity of values, attain- 
able only between states sharing such values and interests to a greater 
degree than the society of nations at large. Some of the most meaningful 
evolutions in the vertical extensicn of international law were occurring on 
a less than universal level, most notably in the European Community of 
six states. The most significant :egal aspect of the evolution of these com- 
munities was the gradual and partial transfer of certain aspects of sov- 
_ereignty from the national level zo the supranational level.? 

The need to preserve, on the one hand, some minimum rules of inter- 
course between all the nations of the world and, on the other hand, to 
absorb the increasing diversification and vertical extension of the fields of 
international collaboration in an expanding structure of international law 
has led to the growing articulation of two different types of international 
law: the law of coexistence and tke law of so-operation.? The international 
law of coexistence incorporates the minimum principles and standards 
under which states representine a great variety of political, social and 
economic systems may preserve a minimum of ordered relations. The law 
of co-operation represents the many diverse attempts to promote, through 
permanent international organizations or through ad hoc schemes the 
common interests of mankind in what Röling has called the ‘‘international 
law of welfare.” And much cf this law has developed on a regional 
rather than a universal level. The United Nations, as the world’s most 
nearly universal organization, b2came the principal organized expression 
of the interests and concerns shéred by all nations. 


THE DRISIS oF 1965 


The inereasing articulation of economic and social aspirations as a matter 
of international concern, on the >ne hand, and the astonishingly rapid ab- 
sorption of a large number of new and, for the great majority, weak and 


2One of the most abiding controversies in the theory of international law has been 
the question whether the alternative Letween national and internationel sovereignty is 
an absolute one, as is notably the thesis of Hans Kelsen. The present writer agrees 
with the view put, for example, by H. L. A. Hart in The Concept of Law (1961), 
that neither logie nor reality compels such absolute alternatives and that international: 
law today may restrain sovereign stazes in some respects but leave taem free to act 
in others. This may be an intermediate state, as illustrated by the present stage of 
evolution of the European Communities. Eventually, the Communities may have to 
grow into a federation, or relapse intc a loose association of sovereign states, as is the 
purpose of deGaulle’s denunciation cf the Rame Treaty (September, 1965). Mean- 
while the coexistence of supranational aspects, as symbolized in particular by the 
permanent executives of the Communities and the European Court of Justice, and the 
national aspects, represented by the Council of Ministers, is a definite faet of cou- 
temporary international law. 

3 See, for an elaboration of this theme, Friedmann, The Changing Structure of Inter- 
national Law, especially.Ch. 6 (1964). 
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unsettled states in the family of nations, postponed rather than solved 
two major problems which, by a bitter irony of history, have erupted in the 
International Co-operation Year of 1965. The proliferation of new states, 
' and their admission, immediately upon the attainment of statehood, to the 
United Nations, increasingly accentuated the problem of discrepancy be- 
tween power and responsibility. In the original conception and the 
hitherto unrevised text of the U.N. Charter, this proliferation would have: 
been mitigated by the predominance of the Security Council and the 
privileged position enjoyed within the Ccuneil by the permanent Members. 
But this original concept died within a faw years after the creation of the 
United Nations. As the Security Council became paralyzed through the 
- conflict between the Soviet Union and the Western Powers, and as the 
functions of the General Assembly, in which all Members have one vote, 
increased to the point where some of its resolutions acquired executive 
or quasi-executive character, a revolution of the major Powers was bound ` 
to occur sooner or later, as controls slipped more and more from their 
hands. It is this revolt which in this writer’s opinion is the deeper cause 
of the crisis outwardly provoked by the resistance on the part of France 
and the Soviet Union to the International Court’s assessment opinion. 
And at the same time, the fact that the overwhelming majority of the new 
states were weak, poor and in a state of social turmoil, accentuated the 
social and civil war aspects of international confict. The military, éco-. 
nomic and social weakness of most of these states has revived the power 
conflict between the world’s major Powers, competing for influence in the 
many turbulent and unsettled areas of the world, in terms of rival social 
ideologies, as well as of political and military power. And the principal. 
antagonists in this struggle are today the United States and an increas- - 
ingly powerful and articulate Communist China, rather than the Soviet 
Union which is torn between its original revolutionary ideology and -the. 
needs for consolidation and coexistence within the framework of inter- 
national law. Thus, the ‘‘Cold War” which had become attenuated, as 
-between the United States and the Sov-et Union, through their mutual 
interest in a modicum of coexistence within the framework of international 
law, has acquired a new and sharper intensity. One of the antagonists, 
Communist China, does not even profess to be bound by the existing | 
international order and can actually derive advantage from the fact ‘that 
she is still excluded from the organized family of nations. This conflict is 
: carried out by a variety of military, political and ezonomic means, ranging — 
from open warfare to grants or interest-free loans, wherever there is social — 
and political unrest, in Asia, Africa or Latin America. And it is against 
this background that within the last few months the United States, tra- 
ditionally the major defender of the existing system of international law, 
and a champion of its peaceful evolution, has felt compenre to question. 
two elementary foundations of the law of nations. 

It has, through pronouncements of the President and some of his princi- 
pal advisers, including the Legal Advis2r of the Department of State, 
put in question— in deed, though not in words—-the principle of ‘‘sovereign 


862 THE AMERICAN JOURNAL OF INTERNATIONAL LAW [Vol. 59 


equality’’ of all states, big or small, powerful or weak; and it has chal- 
lenged, or at least strongly qualified, the relevance of the distinction be- 
tween international and civil war, on which international law is predicated, 
since it has traditionally made a sharp distinction between interstate 
conflict, on the one hand, and internal revolution, on the other. The latter, 
whether violent or peaceful, is a process of social change with which inter- 
national law is generally unconcerned. 

Neither of these challenges—ore coinciding with an at least temporary 
paralysis of the United Nations—end the cther shaking some of the founda- 
tions of the customary law of nazions as well as of the Charter, was pre- 
meditated. They were responses to events, and both challenges are symp- 
toms of much deeper problems. But in their combination, the two chains 
of events have accentuated a crisis in the law of nations which no inter- 
national lawyer can afford to ignore or by-pass. The following pages will 
attempt a brief and preliminary éssessment of their significance and of the 
alternative policy choices now fecing the nations and, in particular, the 
world’s major Powers. 

In repudiating the Certain Expenses opinion of the International Court 
of Justice,* which, by a majority of nine votes to tive, had held that the 
General Assembly had acted witain its proper functions in compulsorily 
assessing all Members for their share in the expenses of the Congo (ONUC) 
and Gaza Strip (UNEF) operations, France and the Soviet Union— 
two of the four major Powers in the Security Council—fourd themselves 
aligned against the two others, Britain and the United States. For differ- 
ent reasons, France and the U.S.S R. were opposed not only to the extension 
of U.N. operations in general but also to the particular involvement of the 
United Nations in the Congo, a civil war with certain international aspects. 
On the other hand, Britain and the United States approved such operations, 
to which Britain has now promised a permanent contingent of its national 
forces, along with similar comm.tments made by Canada and a number 
of other smaller states. The United States also favored and had strongly 
supported the specifie involvement and direction of the U.N. operation 
in the Congo. But under the surface, the true impact of the Franco- 
Soviet defiance is that it is a revolt against the increasing weight of a” 
General Assembly more and moze dominated by the smaller and poorer” 
states, and in this respect the long-term, strategic policy of the United 
States may well tend in the same direction. When the United States in 
1950 sponsored the ‘‘Uniting for Peace*’ resolution which purported to 
confer certain powers of “‘recommendation”’ for collective measures on the 
General Assembly in case of imebility of the Security Council to act, it 
was still certain of a comfortatle two-thirds majority of votes for any 
action strongly sponsored by the United States. But this situation has 
changed drastically. The Uniting for Peace Resolution has long ceased 
to be a major instrument of U. S. policy, while the Geneva Conference 
on Trade and Development has made it clear that a majority of the Mem- 


4 [1962] I.C.J. Rep. 151. 
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bers of the United Nations will vote for economic obligations that would 
almost entirely burden the industrially ceveloped states and most particu- 
larly the United States. And as far as United Nations operations are con- 
cerned, it is increasingly likely that a ‘combination of the ‘smaller Members, 
sometimes with the support of the Communist. bloc, might authorize a 
United Nations operation to which both the United States and Britain 
would be strongly opposed. This would. for example, be almost certainly 
the case if the Assembly voted in favor of stronger economic or, perhaps, 
even military sanctions against the Union of South Africa. Despite the 
strong stand taken by the United States in favor of the implementation 
of the International Court’s opinion, and despite the strong legal argu- 
ment to be made in favor of such a posture, it is thus likely that a volun- 
tary rather than a compulsory assessment of expenses for other than the 
minimum administrative tasks of the United Nations will coincide with the 
policy interests of the United States. Such a development will at least 
in “part neutralize the power now enjoyed by a majority of non-Western 
and economically underdeveloped states in the General Assembly.** 

But the crisis in the United Nations may go further. It is possible 
that it will never, or only very incompletely, recover from the suspension 
of a regular session of the General Assembly, and that what may be de- 
scribed as the ‘‘second life” of the United Nations may have come to an 
end. The characteristic aspect of the second phase was that, after the 
collapse of the Charter concept of a Security Council guided by the concert 
of the major Powers and strengthened by the organization of permanent 
peacekeeping forces, the combination of a pivotal function of the Secretary 
General with a more active General Asssmbly gave the United Nations a 
general “‘watchdog’’ function in international conflicts, and the power 
to intervene actively, at least in certain conflicts, through ad hoc opera- 
tions. A prolonged paralysis would inevitably lead to a more and more 
unrestrained use of national power in international conflict situations, 
and recent developments in Viet-Nam, Kashmir and in the Dominican 
Republic already provide some evidence for such a trend of affairs. 

In assessing the possible impact of a continuing weakness of the United 
Nations on the prospects of peace and war, it should be borne in mind 
that the following types of conflicts have never come effectively within the 
purview of the United Nations: 

First, direct conflicts between the major Members of the United Nations. 
While the Charter applies in principle equally to all Members, it subjects 
executive action against any of the permanent Members to the veto power 
(Ch. VII). In fact, the various conflicts between the United States and 
the Soviet Union have been dealt with by direct confrontatior or settle- 
ment. In the most important of the Berlin crises, the blockade of 1948, 
the United Nations did, however, provide an indispensable forum for the 
Jessup-Malik negotiations which prepared the subsequent settlement and 

4a The above was written in July. As this article goes to press, the United States’ 


abandonment of its insistence on payment of the assessed dues and of the threat to 
invoke Art. 19 in case of default, appears to confirm the trend outlined in the text. 
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lifting of the blockade. In the Hungarian crisis of 1956, the United States 
tacitly acknowledged that it could not effectively challenge the U.S.S.R. 
in its own sphere of power, and the United Nations had to confine itself 
to declamatory exhortations. The reverse happened in the Cuban missile 
erisis of October, 1962, where the United Nations was notified, but it was 
clear at all times that the question of pace or war would be decided 
between the United States and the U.S.S.R. by the latter’s withdrawal, 
and that neither the United Nations nor the Organization of American 
States could effectively determine the outcome. 

Second, while the Charter is in principle applicable to non-Members 
(Articles 33, 35), it has not in effect been so applied where the non- 
‘Member is a major - Power. In zonflicts involving a minor non-Member, 
the Charter has been invoked onfy where a major Member of the United 
Nations actively seeks the endcrsement of the United Nations. Both 
moral authority and factual power were weak with regard to the occupa- 
tion of Tibet by Communist Chica, which had been denied representation 
in the United Nations for ten years. In the Korean War the United 
States, which was the major sponsor of, and supplied the principal power, 
other than South Korea, for ation against North Korea, sought the 
authority of the United Nations. But it obtained the approval of the 
Security Council only because of a freak situation, since the Soviet Union 
at the tirae boycotted the meetirgs of the Council, and this was, by an 
arguable though far from compelling interpretation, held not to impair 
the ‘‘eoneurring’’ votes of all the permanent Members of the Council 
(Article 27). In the Viet-Nam conflict which, according to U. S. theory, 
is also a war between states neither Members of the United Nations, 
the United States, while claiming to act in conformity with the Charter 
(Article 51), has not sought the authority of the United Nations, except 
for a belated and general referemce to the desirability of U.N. action by 
President Johnson in his Twentieth Anniversary speech in San Francisco. 

Third, there are what one might call ‘‘cpen-ended”’ situations of conflict 
not clearly covered by the traditional distinctions between peace and war, 
ageression and defense. Such situations were characterized by Philip 
Jessup in 1954 as having an ` intermediate status between peace and 
war.’’> This question is connacted with the theoretical controversy 
whether international law is ar ‘‘open’’ or a ‘‘closed’’ system.® But 
whether one’s view is that all acts implying the application of force must 
be classified as either aggression or defense, or that the new situations 
of ‘‘intermediacy’’ must be incorporated into a growing and elastie system 
of international law, it would appear that the Cuban missile crisis pre- 


E 


sented an “‘intermediate’’ situation, and that the limited measures taken 
5 ‘(Should International Law Reeoguize an Intermediate Status between Peace and 
War,’’ 48 A.J.LL. 98 (1954). 
6 See, for a recent debate on this question, the conflicting views of the late Sir 
Hersch Lauterpacht, ‘‘Non Liquet and the Completeness of Law,’’ Symbolae Verzijl 


196, at 205, and Professor Stone, ‘‘Non Liquet and the Function of Law in the 
International Community,’’ 35 Brit. Yr. Bk. Int. Law 145 et seg. (1959). 
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by the United States, in the form of a quarantine and surveillance flights 
over Cuba in response to the massive transportation of men and missiles 
by the Soviet Union into Cuba, were a proportionate response to a definite 
threat falling short of aggression.’ 

Lastly, the mandate of the United, Nations is uncertain in the case of 
civil war. In principle, civil war situations threatening international peace 
“and security. are within the purview of the Charter, and the United Nations 
did intervene in a civil war of such a character in the Congo operation. 


But this venture also showed the precariausness of this type of intervention,’ ` 


at least where it leads to action favoring the one or the other side in civil 
war. In this respect the Congo operation differs from the Cyprus opera- 
tion, where the United Nations keeps the contending groups at arms’ length 
but does not seek to impose a solution. 

Granted the multiplicity and increasing importance of. civil wars with 
international implications, the inability of the United Nations to control 
‘these situations is certainly a serious matter. But this state of affairs is 


implicit in the still very precarious organization of mankind. A large. 


proportion of the world’s states are subject to continuous upheavals and 
revolutions which, because of the renewed intensity of the political ‘‘Cold 
War” between the Communist Powers and the West, and the revolution 
in modern transportation, often pose threats to peaze.® 


Civiz War, Intervention AND U. S. Poticy 


The combination of the vacuum created by the suspension of the United 
Nations and the steadily Increasing importance of civil war in the inter- 
national power conflict forms the background for the recent United States 
actions in Viet-Nam and in the Dominican Republic, and for their theoreti- 
eal justification. 


In the Viet-Nam situation the United States has sought, although not 


without some ‘difficulty, to vindicate its military interventicn in terms 


mr Th 


of international law and the UN. Charter. It has argued that: (aX its 


military and logistic assistance was a response to a request, by the Sea: 
ment of South Viet-Nam which, by international law, is entitled to ask `. 


7 To some extent, these new developments may be seen as an extension of ‘‘ reprisals’ } 


and other limited measures falling short of war, which have formed part of customary ` 


international law and state practice for a long time. It should, however, be made 
clear that the United States’ quarantine and other ecounter-measures, including a 
limited interference with the freedom of the seas, can be considered as legitimate only 
insofar as they were a response to a threat directed by the Soviet Union against the 
United States, and not interference with the right of Cuba as a sovereign state to 
buy arms and other supplies from whatever source it chooses, and to have such supplies 
transported on the open seas. This distinguishes the Cuban missile crisis from the 


Bay of Pigs situation of 1961, which was clearly an intervention in the internal affairs — 


of another state. 


8 The importance of the revolution in transportation may be itustrated by the fact 
that Queen Victoria once wished to send a gunboat to quell trouble in Bolivia but was’ 
dissuaded because Bolivia is landlocked. These inhibitions do not apply to the age 


of aircraft and missiles. 
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for assistance from other governments; (bì South Viet-Nam had been the 
object of an organized attack by North Viet-Nam, an attack to which, in 
accordance with Article 51 of the U.N. Charter, individual or collective 
self-defense is a legitimate response; (c) the United States, in application 
of the right of ‘‘individual or collective” self-defense, acted on behalf 
of the organized community of nations in coming to the assistance of 
South Viet-Nam; and (d) any interference with such activities of the 
United States by North Viet-Nam or another state was, therefore, an act 
of aggression. Each of these assumptions is challengeable, either in fact 
or in law. It may be conceded that North and South Viet-Nam are today 
: de. facto Sapata. states, even though the Geneva Agreement of 1954 spoke 
- of ‘two zones.” It is more questionable whether the war in South Viet- 
Nam is essentially a civil or an international war, and, if it is now the 
latter, whether it has become so primarily as the result of North Vietnamese 
or U. 8. intervention, the latter dating from its part in the postponement of 
nation-wide elections in 1956, as provided for in the Geneva Agreement. 
It is furthermore questionable whether the decision of a foreign state to 
come to the assistance of a government makes any response to this assistance 
automatically an act of aggression against the state supplying it. But 
above all it is a matter of grave and fundamental doubt whether the wide- 
spread but always controversial view that in civil war situations only the 
government but not the rebels are entitled to ask for foreign assistance 
retains any justification under contemporary conditions. Neither the 
United States nor any other country has been consistent in the application 
of this doctrine—as is shown, for example, by the conflicting policies with 
regard to Viet-Nam, Guatemala (1954) and Cuba—nor is the turbulent 
condition of mankind, when numerous states are in a state of social turmoil, 
compatible with a doctrine of ‘‘legitimacy.’’ The latter becomes an instru- 
ment to prevent social change, which is a vital aspect of national self- 
determination (Article 2 (7), U.N. Charter).® 

Be that as it may, it is clear that, in the absence of any international 
body such as the United Nations, a commission of inquiry ər an inter- 
national judicial authority, the decision whether a particular conflict. is 
essentially a phase of civil war or of foreign aggression, is one that cannot 
be objectively determined and therefore rests with the Powers directly 
concerned. This may be graced by the name of ‘‘decentralized decision- 
making,’’ but it is in fact a return to unmitigated national control over 
the use of force.** The degrze of discretion is further heightened by the 
leeway which Communist theory has long accorded to intervention in wars 
of ‘‘national liberation,” and by the counterpoint theory, now tentatively 
adopted by the United States, especially in the Dominican situation, that 
the involvement of Communists—even of a limited number—in an internal 

9 See, for a more extended discussion of this question, Wright, The Role of Inter- 
national Law in the Elimination of War 61 (1961), and the same writer’s ‘‘ United 
States Intervention in the Lebanon,’’ 53 A.J... 112, 121 et seg. (1959); see further 
Friedmann, The Changing Structure of International Law 264 et seg. (1964). 


sa Cf. R. Fisher, ‘‘Intervention: Three Problems of Policy and Law,’’ in Essays on 
Intervention 19-20. 
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revolution, implies of necessity intervention by a foreign (Communist) 
Power, and therefore justifies counterintervention. In effect, the distinc- 
tion between civil and international war thus becomes a matter of national 
policy decision, and so does the use of force in such a conflict. 

To justify its intervention in the disorders of the Dominicen Republie 
in April, 1965, the United States went considerably further. There is 
respectable authority for the view that the original limited intervention 
to protect U. S. citizens from imminent danger, in a situation of anarchy, 
did not violate international law.1° But the massive involvement of U. S. 
forces and the consequent occupation of the capital of a foreign ‘‘sov- 
ereign’’ state led to the already mentioned identification of Communist 
participation with an indirect form of foreign aggression. In his speech 
of May 2, 1965, President Johnson declared that the Amerizan nations 
could not and would not tolerate another Communist government in the 
Western Hemisphere. Even though this statement went far beyond the 
likely ambit of United States policy, its implication is that the United 
States, acting as an ‘‘ American nation,’’ reserves to itself the right: (a) 
to determine whether an internal revolution involves a degree cf participa- 
tion by Communists regarded as dangerous by the United States, and (b) 
to intervene by force in order to prevent such a possible outzome in the 
civil war. This implies possible intervention in the internal affairs of any 
one of twenty Latin American states. The possibility of such intervention 
is greatly increased by the fact that a majority of these states have gross 
discrepancies between the great wealth of a small minority and the abject 
poverty of the masses, and that almost any revolution against any of the 
various incumbent right-wing governments will have strong left-wing ele- 
ments, which can easily be described as ‘‘Communist.’’ The United States 
itself has recognized the importance and urgency of this social tension by 
the initiative it has taken in the establishment of the Alliance for Progress. 

Not only does the recent intervention policy of the United States thus 
imperil the social objectives of the Aliance for Progress as well as 
the definite legal prescriptions of the U.N. Charter (Article 2 (5) (7)) 
and of the O.A.8. Charter (Articles 15, 17); there is not even a limitation 
of such hegemonial claims to the Western Hemisphere. The latter ‘‘co- 
exists’’ with the ‘‘containment’’ doctrine, under which the United States 
claims to stand guard against Communist ‘‘aggression’’ or ‘‘subversion’”’ 


10 The conditions under which a state may be entitled, as an aspect af self-defense, 
to intervene in another state, in order to protect its nationals from injury, were formu- 
lated by Professor Waldock in 1952 as follows: ‘‘There must be (1) an imminent 
threat of injury to nationals, (2) a failure or inability on the part of the territorial 
sovereign to protect them and (3) measures of protection strictly confined to the object 
of protecting them against injury.’’ (‘‘The Regulation of the Use of Force by 
Individual States in International Law,’’ 81 Hague Academy Recueil des Cours 451, 
467.) This was invoked, among other reasons, by the British Government in support 
of its armed intervention in Egypt during the Suez Canal crisis of 1956. Since, unlike 
in the Dominican Republie in April, 1965, there was no breakdown of organized govern- 
ment in Egypt nor any physical threat to foreign nationals, the United States had 
much greater legal justification for its original, limited intervention in protection of its 
nationals in the Dominican crisis than did Great Britain in the Suez crisis. 


868 THE AMERICAN JOURNAL OF INTERNATIONAL LAW [ Vol. 59 


anywhere in the world, even in parts which other empires may claim as their 
sphere of hegemony (e.g., China in Southeast Asia). 

The U. S. intervention in the Dominican Republic was distinguished 
from. previous- interventions, e.g., in the Lebanon in 1958 or in South Viet- 
Nam, by the absence of any request from the incumbent government. It 
was thus much more clearly an infringement of national territorial and 
jurisdictional sovereignty. The world’s most powerful state was, at least 
temporarily, occupying the capita. of one of the smallest. Obviously this 
cannot be justified in the terms of the U.N. Charter, which is predicated 
on the principle of ‘‘sovereign equality.” It could only be justified by 
eliminating the distinction between civil war and international war as 
having ‘‘largely lost its meaning.’? This is what President Johnson did 
in his speech at Baylor University in May, 1965. The President did not 
speak as an international lawyer, but shortly afterwards the Legal Ad- 
viser to the Department of State, in an address to the American Foreign 
Law Association of June 9, 1965, provided the following justification for 
the U. 8. action: 


What I should like to suggest is that reliance on absolutes for 
judging and evaluating the erents of cur time is artificial, that black 
and white alone are inadequat2 to portray the actuality of a particular 
situation in world politics, and that fundamentalist views on the 
nature of international legal obligations are not very useful as a means 
to achieving practical and just. solutions of difficult political, economic, 
and social problems... . 

It does not seem to me that law and other human institutions should 
be treated as abstract imperatives which must be followed for the 
sake of obeisance to some supernatural power or for the sake of some 
supposed symmetry that is enjoined upon the human race by external 
forces. Rather, it seems to me that law and other institutions of 
society should be seen as deliberate and hopefully rational efforts to 
order the lives of human communities—from small to great—in such 
a way as to permit realization by all members of a community of the 
full range of whatever creative powers they may possess. . 

. The facts show that, had the United States withdrawn its 
forces from Santo Domingo after the evacuation of United States and 
other foreign civilians, the sifuation would have reverted to anarchy 
and blood-letting. Without oar troops, the OAS would row have no 
foothold for constructive multilateral action and peacemaking efforts. 
Without our presence, it is quize possible the Dominican Republie could 
have teen thrown into another 30 years of darkness. 

' It will surprise no one hers if I say that international law which 
cannot deal with facts such as these, and in a way that has some hope 
of setting a troubled nation oa the path of peace and reconstruction, 
is not the kind of law I believe in... . 

. We tecognized that, regardless of any fundamentalist view of 
international law, the situation then existing required us to take action 
to remove the threat and at tae same time to avoid nuclear war. In 
the tradition of the common _aw we did not pursue some particular 
legal enalysis or code, but instead sought a practical and satisfactory 
solution to a pressing problem. 


What Mr. Meeker describes as a “fundamentalist” view is one of the 
major foundations both of the traditional system of international law and 
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of the U.N. Charter, t.e., the territorial and jurisdictional integrity of any 
state. And what he describes as ‘‘ black and white’’ is a distinction between 
legal and illegal actions which is the very cornerstone of law. 

It is not the purpose of this article to discuss the political merits of 
recent United States actions in a dangerous world situation. Nor is it 
relevant, in the context of a legal appraisal, to point out that the United 
States occupation of Santo Domingo will be a temporary one, unlike, for 
example, the occupation of Tibet by China. The Legal Adviser’s argument 
is one of policy, not of law, and it seeks to Justify what is ‘patently, by 
standards of international law, an illegal action, in terms of the ultimate 
policy objectives of the United States. But by using the language of legal 
rather than of political justification, the argument comes unintentionally 
close to the attempts made by Nazi and Communist lawyers to justify the 
interventionist and aggressive actions of their respective governments in 
terms of a legal order of the future. Nazi lawyers spoke of Völkerrecht- 
liche Grossraumordnung (international legal order of wide spaces), and 
Communist jurists exempt wars of ‘‘national liberation’’ from the prohibi- 
tion against intervention. Surely, the legal as well as the political style 
of the United States should remain unmistakably different from that of 
its totalitarian opponents. 

There are close parallels between the arguments used to justify the 
Dominican intervention and the arguments used by the British Government 
to justify its occupation of the Suez Canel in retaliation against Nassér’s 
nationalization decree, an action strongly condemned by the United States 
and successfully frustrated—on the joint initiative of the United States 
and the U.S.S.R.—by a resolution of the General Assembly. When Lord 

. McNair, a former President of the International Court of Justice, in a 
House of Lords- debate, cast grave doubts on the legality of the use of 
force by the Government, the Lord Chancellor, Viscount Kilmuir, replied 
that he did ‘‘not want to get involved in theoretical arguments on inter- 
national law.” © Mr. Meeker’s phrase that ‘‘law and other institutions 
of society should be seen as deliberate and hopefully rational efforts to 
order the lives of human communities. ..’’ has its counterpart in the 
Lord Chancellor’s observation that ‘‘the United Netions . . . should take 
ithe view of international obligation which does not forget the duties of 
‘life.’? Such rhetoric undermines the claim of international law to be 
regarded as a legal system with definite rights and obligations. 

A more constructive sequel to the Franco-British-Israeli intervention 
in Suez was the United Nations’ constitution of the Emergency Force 
which provided a cover for the withdrawal of the intervening fcreces; but 
the United Nations was in a state of suspense at the time of the Dominican 
intervention, and the nearest parallel is the United States’ attempt to 
constitute a standing O.A.S. force. But at this writing, the only supporters 
of this plan are Brazil and Paraguay, both right-wing military dictator- 
ships. One major reason for the reluctance of the other 18 states is 
clearly their resentment at the unilateral action of the United States in 
defiance of definite provisions of the O.A.S. Charter (Articles 15, 17). 


11H. L. Deb., Vol. 199, Col. 718, Sept. 12, 1956. 
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Surely, a better if negative service is rendered to international law by 
acknowledging a deliberate departure from the obligations imposed by it. 
In a debate held by the American Society of International Law on the 
legal aspects of the Cuban missile erisis,? Mr. Dean Acheson did not 
choose to defend the U. S. aczion in terms of international law, even 
though, as argued earlier, it was far more justifiable than the Dominican 
intervention. He said that ‘‘the survival of states is not a matter of law,” 
although accepted legal principles ‘‘influenced the United States in choos- 
ing a course of action consistent with ethical restraint.’’ 

The real Significance of the U. 8. actions in Viet-Nam and the Dominican 
of a long-term plan but graduated re- ` 
sponses to increasingly complex and dangerous situations—is that the most 
powerful champion and defender of the existing international order against 
revolutionary ideologies may heve come to the conclusion that it can no 
longer afford to abide by international law, that it must counter the imperial 
aspirations of the Soviet Union, and especially of Communist China, by 
similar means. A continuing paralysis of the United Nations would ac- 
eentuate the intensity of the power struggle. In this process the tragic 
anomaly of a vastly increased number of ‘‘sovereign national states’’ 
in an age when modern technclogy and communications have made the 
„national state obsolete, would 3e solved by the absorption of the great 
. majority of the world’s states as vassals or subjects in the few remaining 
empires. The inevitable advent of such a ‘‘Caesarean’’ stage was forecast 
after the end of the First Wor.d War by the German social philosopher, 
Oswald Spengler, in his then widely read book, The Decline of the West. 
After the Second World War, in 1948, the English writer, George Orwell, 
in his novel 1984 envisaged a world ominously apposite to our time. . 
Three super-states named Oceania, Eurasia and Hast Asia—in fact closely 
corresponding to the spheres of influence of the United States, the Soviet 
Union and China—emerging from the atomic wars of the sixties (!)¥ 
have consolidated their empires, forming shifting alliances which would 
keep them constantly at war and above all, maintain their populations 
in a state of discipline, oppression and privation, but would stop short of 
any major disturbance of the existing divisions. In the year 1965 man- 
kind is still far from the realization of this grim vision, but in the last 
year it has moved perceptibly nearer to it. The United Nations is the 
tentative and. very imperfect beginning of an alternative to the obsolete 
system of some 120 national ‘‘sovereignties.’’ It aims with severe quali- 
fications at-the gradual transfer of certain sovereign powers over war and 
peace from the nation states tc international authority. Built around it 
are a network of international welfare organizations concerned with eco- 





121963 Proceedings, American Society of International Law at 13. 

13 Suck a division of imperial spheres would of course presuppose the defeat, by force 
or voluntary retreat, of present attempts to defend or expand positions outside the re- 
spective spheres of influence. The greatest suiferer in this would be the United States, 
which today maintains bases and forces in many parts of Asia. A new political sphere 
and possible source of big-Power conflict has arisen in Africa, which was hardly a 
continental political force of significance in 1948. 
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nomic development, social improvement and co-operation in numerous 
other matters. This is an attempt to overcome national sovereignty by 
functional collaboration rather than by eccnstitutional blueprints. But all 
these attempts and their, in many ways, highly promising results will come 
to naught if the United Nations is paralyzed and the political and military 
tensions between the rival super-Powers intensify. The abandonment of the 
principles of national integrity and of the distinction between civil and 
international war—both cardinal to the present structure of international 
law—is the legal corollary of imperial power struggle. 

The events of the last year make it imperative for every student of inter- 
national law to re-examine for himself, for his country and for mankind, 
the question of the reality and value of international law in the conduct 
of international affairs. Since the beginnings of modern international law, 
there has been a continuous struggle between obedience to the gradu- 
ally widening rules of international law and the assertion of national 
policies in defiance of such rules. It was not starry-eyed idealism, but the 
realization of the catastrophic consequences of the unrestrained use of the 
prerogatives of national sovereignty, whica led to the successive attempts 
of the League of Nations Covenant and the United Nations Charter to 
impose some restraints upon the use of force, and to lay the foundations 
for an international organization of mankind. The principal beneficiaries 
of such rules of restraint are the smaller states which now form the ma- 
jority of the family of nations. It is this writer’s firm belief that the 
continued observance of the principles of the Charter, which leave the 
right of self-defense against armed attack unimpaired, is not only a ques- 
tion of moral rectitude but also a long-term policy interest of the country 
which is the leader of the Western alliance and has generally stood for the 
rights of small countries, at least in recent history. This does not in any 
way derogate from the paramount need to work actively for the modifica- 
tion and evolution of international law in response to the many challenges 
of a turbulent and changing society.1* But if, in the considered judgment 
of this country’s responsible policy-makers and of students of international 
affairs, international tensions have become too great to make the observance 
of international law compatible with elementary interests of survival, it 
will be better to acknowledge it, rather than to degrade the science and 
purposes of international law by special pleading. Nearly forty years ago 
the French writer, Julien Benda, in La Trchison des Clercs, castigated the 
intellectuals of the West for having, in their overwhelming majority, be- 
trayed their integrity for the abject glorification of nationalism and 
nationalist policies. A few years later, the Nazi period showed the 
calamitous consequences of such an intellectual—and political—surrender. 
Lawyers are, by virtue of their training, particularly well equipped to en- 
gage in “‘special pleading.’’ Freedom is today threatened from many 
quarters. It has never survived the abandonment of intellectual inde- 
pendence. 

14 The present writer has attempted to survey the principal challenges and structural 
changes in his The Changing Structure of International Law (1964); see also Jenks, 


The Common Law of Mankind (1958); Röling, International Law in an Expanding 
World (1960); Sehwarzenberger, The Frontiers of International Law (1962). 


NOTES AND COMMENTS 


AN ALTERNATIVE APPROACH TO ARTICLE 19* 


A Special Committee on Peace-Keeping Operations was established, 
pursuant to General Assembly Resolution 2006 (XIX) adopted on Febru- 
ary 18, 1965, to undertake a comprehensive review of ‘‘the whole question 
of peace-keeping operations in all their aspects, including ways of over- 
coming the present financial dicficulties of the Organizatior.’’ The Com- 
mittee was requested to submit a report to the Assembly not later than 
June 15, 1965. As subsequently constituted, the Committee consisted of 33 
members appointed by the President of the Assembly. It held fourteen 
meetings between March 26 and June 15.? At its last meeting, it adopted 
an interim report which avoided specific recommendations and merely 
recorded unanimous agreement zhat the United Nations should be strength- 
ened through a ‘cooperative effort’’ and that the Assembly, when recon- 
vened in September, ‘‘must ecnduct its work according to normal pro- 
cedure,*’ 8 

After several months of consultations and deliberations, the disputes 
over the financial issue (the applicability of Article 19 of the United 
Nations Charter to the voting right of states which have refused to pay 
assessments In connection with the ONUC and UNEF operations) and the 
respective rôles of the Security Souncil and the General Assembly on peace- 
keeping are nowhere near a solution. Indeed, the policies of the Great 
Powers directly concerned hav remained at least as far apart as they were 
prior to the establishment of zhe Committee. Inasmuch as the financial 
dispute posed a more direct and immediate threat to the very survival of 
the United Nations, it is not surprising that the Committee devoted con- 
siderable effort towards its resolution. Four proposals were advanced or 
considered: the so-called Pazhirak plan (named efter the representative of 


* The present paper was written =3fore Ambassador Goliberg’s statement at the 15th 
meeting of the Special Committee on Peace-Keeping Operations on Aug. 16, 1965 (U.N. 
Doe. A/AC.121/P.V.15 (Aug. 16, 1€65)), in which he announced thet, in deference to 
the view of the majority members, the 20th Session of the Genera! Assembly should 
follow normal procedure. The U. £. would therefore not press for the. application of 
Art. 19 in respect to arrears arising out of the ONUC and UNEF operations. The - 
paper may nevertheless be of interast as an indication of an approach which differs ` 
from those discussed in the Special Committee and whieh might have some relevance 
to future peacekeeping operations. 

1 See Report of the Special Committee on Peace-Keeping Operations (U.N. Doe. A/ 
5915, June 15, 1965), par. 2. 

2 The records of the meetings will be issued at a later Jate as Annex I, tbid. 

3 Ibid., par. 11. 
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Afghanistan),* the Ethiopian® and Mexican® draft resolutions, and the 
Spanish proposal.’ The first two in essence called for the freczing or 
temporary suspension of Article 19 without affecting in any way the basic 
positions of the various countries. The last two would have the Assembly 
change its method of financing the Congo and the Middle Hast cperations 
from assessments to voluntary contributions while simultaneously convert- 
ing the past payments of assessments into ‘‘voluntary contributions’’ or 
“advances.” However, none of these propcsals received unanimous support 
by Members. The developments in Viet-Nam and the Dominican Republic 
made even more difficult a rapprochement betwean the Great Powers. 
If the present deadlock continues, it is probable that the 20th ee of 
the General Assembly will fare no better than the 19th. 

A fresh approach must thus be soughi if both sides to the financial 
dispute continue adamant in their original positions. To ensurs success, 
the new approach must be legally sound and politically feasible; in par- 
ticular, not susceptible to veto by any nation. This approach lies in the 
payment by the Congo of certain expenses of the United Nations. 

Although the initial Congolese request for United Nations assistance ° 
and the response by the Security Council ® were made with reference to the 
Belgian aggression, the bulk of United Nations aztivities in the Congo 
consisted of rendering assistance to the Congo in maintaining its internal 
law and order.’®° It may be noted that the Report of the Secretary General 
and the President of the General Assembly to the Special Committee 
specifically included among the United Nations peacekeeping operations 
‘‘assistance to a country to maintain law and order where requested by 
that country and in conditions in which international peace and security 
might be otherwise disturbed.’’** Indeed, the First Report of the Secre- 


4 The Pazhwak plan was formulated toward the end of 1964 and formed the basis for 
the twelve-nation Afro-Asian plan, on which the Ethiopian draft resolution (see the 
following note) was in turn based. See statement by the Ethiopian delegate, Mr. 
Tesfaye Gebre-Egzy, in U.N. Doe. A/AG.121/P.V.6 (May 6, 1965). 

5 See. U.N. Doe, A/AC.121/L.1 ‘and Rev. 1. 

6See U.N. Doe. A/AC.121/L.2. 

7 Bee statement by the Spanish delegate, Sr. Don Manuel Aznar, in U.N. Doe. A/ 
AC.121/P.V.12 (June 14, 1965). 

8 The Congolese request was first made by the late Prime Minister Lumumba and 
President Kasavubu to United Nations Under Secretary Ralph Bunche on July 10, 1960, 
in Leopoldville. By cables of July 12 and 18, 1980, the President and Prime Minister 
again requested the Secretary General of the Unitei Nations to urgently dispatch military 
assistance against the Belgian aggression and the secessionist movement of Katanga 
Province as a result of ‘‘eolonialist machinations.’? See U.N. Doc. 9/4382. 

9 See Security Council Res. §$/4387, adopted on July 14, 1960 (U.N. Doc. 8/4389). 

io There is no question but that it was primarily the internal breakdown of law and 
order in the Congo which prompted the United Nations response to the Congolese re- 
quest, on the ground that such a breakdown ‘‘had created a situation which through 
its consequence imposed a threat to peace and security justifying United Nations 
intervention.” See U.N. Doe. S/4389 and General Assembly Res. 1474 (ES-IV), 
-adopted on Sept. 20, 1960. 

n U.N. Doe. A/AC. 121/4 (May 31, 1965), p. 5. This document will be issued at a 
later date as Annex II of the Report of the Special Committee on Peaze-Keeping 
Operations (A/5915, June 15, 1965). 
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tary General on the implementation of the Security Council resolution of 
July 14, 1960,? considered the United Nations Force in the Congo 


as serving as an arm of the Government for the maintainance of order 
and protection of life—tasks which naturally belong to the national 
authorities and which will pass to such authorities as soon as, in the 
view of the Government, th2y are sufficiently firmly established.** 


As such, the United Nations actions in the Congo were not construed as 
enforcement measures under Article 41 or 42 of Chapter VII of the 
Charter.‘ Instead, the Congo may properly be considered a principal and 
the United Nations an agent in fact.° When an agent incurs expenses on 


12 U.N. Doe. 8/4387 (1960). 

13 See U.N. Doc. 8/4389, par. 7. 

14 Indeed, the International Court af Justice explicitly stated that the ONUC opera- 
tions did not involve ‘‘preventive or enforcement measures’’ against any state under 
Chapter VII. See Certain Expenses of the United Nations (Article 17, paragraph 2, 
of the Charter), Advisory Opinion of July 20, 1962, [1962] C.J. Rep. 177. 

Mr. Oszar Sehachter, Director of tie General Legal Division of the United Nations, 
stated that, in rendering assistance to the Congo, the ‘‘legal authoricy of the United 
Nations was subordinated to that of the Congolese Government.’’ (1963 Proceedings, 
American. Society of International Law 224.) This would place the United Nations 
actions beyond the purview of Chapter VII of the Charter since, under that Chapter, 
the Security Council, by virtue of the binding nature of its orders to Members, should 
enjoy clearly a superior, rather than a subordinate, legal authority. 

15 In the face of the appearance of many new-born states, the United Nations has, 
rightly or wrongly, undertaken functions not specifically authorized by the Charter. 
The lawfulness of this action appears to have been upheld by the International Court of 
Justice, which stated in Certain Expeases of the United Nations (Article 17, paragraph 
2, of the Charter), Advisory Opinion of July 20, 1962 [1962] I.C.J. Rep. 168: “*... 
when the organization takes action which warrants the assertion that it was appropriate 
for the fulfillment of one of the stated purposes of the United Nations, the presump- 
tion is that such action is not ultra vires the Organization.’’ 

One of those functions not specifica.ly authorized by the Charter has been the assump- 
tion of the réle of an agent for states as a means of furthering the purposes of the Char- 
ter. A case in point was the United Nations administration of West Irian at the request 
and on behalf of Indonesia and The Netherlands. See the Indonesian-Netherlands 
Agreement concerning West New Guinea (West Irian) of Aug. 15, 1962 (437 U.N. 
Treaty Series 273); their joint letter to the Acting Secretary General on Aug. 15, 1962 
(ibid. 294), requesting the United Nations to render assistance in implementing their 
Memorandum of Understanding on the cessation of hostilities in West Irian (ibid. 296) ; 
reply by the acting Secretary Genera., U Thant, dated Aug. 15, 1962 (ibid. 300); and 
exchange of letters concerning the issie of passports and consular protection during the 
administration of West New Guinea (West Irian) by the United Nations Temporary 
Executive Authority (UNTEA), dated Aug. 15, 1962 (ibid. 304). 

If the United Nations could act as an agent in the West Irian case, it could a 
fortiori so act in the Congo, since maintenance of Jaw and order constitutes only a 
fraction of the general administratiox of a territory. There are differences, to be sure, 
between the two cases: (a) in the West Irian case, reimbursement for costs was 
specifically provided in the agreament between the two principals and the agent, whereas 
in the Ccngo case no such provision could be found; and (b) in contrast to its compli- 
ance with all the requests of the prircipals in the West Irian case, the United Nations 
acted on several occasions in a mannar contrary to the specific wishes of the Congolese 
Government. However, neither of these differences would invalidate the réle of the 
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behalf and in the interest of a principal and when the principal later steps 
forward to pay all or part of these expenses, such payment constitutes a 
discharge of the agent’s obligation. Applying this formula to tħe Article 
19 controversy, it means that the Congo could, by paying $30,000,000 to 
the United Nations, enable the General Assembly to resume its normal 
functions, for the reasons set forth below: 

Although the current United Nations debt incurred as a result of the 
Congo operation aggregates some $85,000,000, and the total UNEF and 
ONUC arrears amount to some €120,000,000, the Congo needs to pay only 
a sum slightly in excess of $29,331,658.70 in order to remove the issue of 
the applicability of Article 19 from the 20th Session of the Assembly. For 
Article 19 would disqualify a Member from voting in the Assembly only 
‘if the amount of its arrears equals or exceeds the amount of the contribu- 
tions due from it for the preceding two full years.” (Emphasis supplied.) 
As of June, 1965, the total amount of such arrears in question of all 
affected countries is only $29,831,658.70. Since this amount is smaller than 
the total arrears due to the Congo operation ($85,000,000), and since the 
vote-disqualifying arrears of any one state are also smaller than its assessed 
share of the ONUC expenses, it is suggested that the Congo could, by pay- 
ing $30,000,000 with the stipulation that the sum be used specifically to 
cover the vote-disqualifying arrears of all affected states, restore the 
Assembly to normal functioning at its 20th Session. Certainly, the Soviet 
Union, France and other ‘‘delinquent’’ states would not object to the 
Congo’s payment, since they have always maintained that these assessments 
were not ‘‘expenses of the Organization,’’ and that they are therefore not in 
arrears with respect to the Congo and the Middle Hast operations. Other 
states could not object to the discharge by the principal of its financial 
obligations. This might be generally acceptable as a way out of the 
present deadlock. 

Although the problem of increasing arrears would remain with regard 
to UNEF, now in its 9th year of operation, it should be recognized that 


United Nations as acting in a representative capacity in the Congo for the following 
reasons: 

In the first place, by definition, ‘'ageney in fact’? or ‘‘agency arising out of 
necessity’’ (‘‘Geschdftsfihrung ohne Auftrag,’’ ‘‘Gestion d’affaires,’’ or the Roman 
principle of ‘‘de negotiis gestis’’) comes into ‘being in the absence of any specific 
agreement concerning reimbursement for costs by the principal, so long as the agent’s 
actions are performed on his behalf, demonstrable by the resultant benefits, and are 
subsequently ratified by him (e.g., by receiving or retaining the benefits). 

Justification for instances in which the United Nations acted contrary to the wishes 
of the Congolese Government or even disarmed the latter’s troops may lie in the fact 
that the United Nations, even as it was serving as the Congo’s agent in maintaining 
law and order, could not overlook its more fundamental obligation—that of upholding 
the sanctity of the Charter. Article 103 of the Charter specifically provides: ‘‘In 
the event of a conflict between the obligations of the Members of the United Nations 
under the present Charter and their obligations under any other international agree- 
ment, their obligations under the present Charter shall prevail:’’ The primacy of the 
Charter obligations applies @ fortiori to the United Nations itself in all its under- 
takings. 
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UNEF was not designed to continue indefinitely. Its original purpose 
having bzen largely fulfilled, the approaching 10th year should be occasion 
for a thorough review and re-examination of its operation and financial 
basis. It may be of interest to note that, subsequent to the inception of 
UNEF and ONUC, United Nations peacekeeping forces have been financed 
by either voluntary contributions (e.g., Cyprus) or payment by parties di- 
rectly concerned (e.g., Yemen and West Irian), and there is little likelihood 
that the Congo-type situation would repeat itself in the future. 

It is not the purpose of this note to suggest the ways and means of 
restoring the United Nations to complete financial solvency. This the 
33-member Special Committee and its parent body must continue to ex- 
plore and resolve. Rather, this note aims at overcoming the immediate 
legal impediment to a normal functioning of the General Assembly, thereby 
affording a breathing space and a calmer atmosphere in which a basic 
policy on peacekeeping operations and their financing can ke worked out. 
Suffice it to say that, in view of the general acceptance of voluntary con- 
tributions as a means to resolve the United Nations financial crisis, such a 
means may also be used to provide, at least in part, funds for the Congo. 


Luxe T. LEE 


THE UNITED STATES-SOVIET CONSULAR CONVENTION 


The United States has participated recently in the negotiation of 
four important consular conventions, three bilateral ones with Korea,} 
Japan” and Russia,’ and the multilateral Vienna Convention.* The con- 
ventions with Korea and Japan are presently in force, but in many respects 
the most interesting and perhaps the most important of the four is the con- 
vention between the United States and Russia, still awaiting consideration 
by the United States Senate, although it was signed over a year ago.® 
‘‘The convention is the result of intermittent discussions since 1933, prelim- 
inary negotiating discussions in 1960, and a continuing series of negotiating 
sessions since last August [1963].’’® It constitutes an effort to formalize 
and defne the imprecise and tenuous consular relationships established 
in 1983 after the Litvinoff Agreement” Improvement of relations with 


114 U. S. Treaties 1637; T.LA.S., No. 5469; hereinafter referred to as the Korean 
Convention. 

215 U. S. Treaties 768; T.LA.S., No. 5602; hereinafter referred to as the Japanese 
Conventicn. 

3 88th Cong., 2nd Sess., Senate Exec. D; 50 Dept. of State Bulletin 979-985 (1964) ; 
3 Int. Legal Materials 778-791 (1964); hereinafter referred to as the U. S.-U.S.S.R. 
Conventicn. 

4 U.N. Doe, A/Conf. 25/12, April 28, 1963, 57 A.J.LL. 995-1025 (1963); hereinafter 
referred to as the Vienna Convention. 

5 June 1, 1964. Approved by the Senate Foreign Relations Commitiee Aug. 3, 1965, 
but not considered by the full Senate. 

6 Report of the Acting Secretary of State to the President, loc. cit. note 3 above. 

T Foreign Relations of the United States, 1933, Vol. II, pp. 778-340, contains the 
numerous letters and other correspondence which collectively constituts what is usually 
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Russia is highly desirable, but the details of the justification for the major 
policy decisions that had to precede the negotiation of the Consular Con- 
vention can only be known to persons entitled to access to current intel- 
ligence assessments. Unfortunately, the international climate is constantly 
changing, and assessments of the future value of the convention are, at best, 
none too certain. 

Most of the provisions of the U. S.-U.S.S.R. Consular Convention are 
technically unexceptional, and all are superficially and in form reciprocal 
in the granting of rights and benefits. Only a few provisions of the con- 
vention deviate substantially from consular conventions that the United 
States has previously signed, but even these provisions do not necessarily 
deviate from current practices of the United States. 

Article 1 of U. 8.-U.S.S.R. Convention consists of the usual definitions, 
differing only in comparatively minor details from the definitions found 
in the U. S.-Japanese® and the Vienna ® Conventions and the older and 
generally shorter Harvard Research Draft Consular Convention.’® 

The U. S.-U.S.S.R. Convention provides that ‘‘A consular establishment 

may be opened in the territory of the receiving state only with that state’s 
consent.’’*** The conventions with Korea and Japan? have similar 
provisions. The Harvard Draft permits the sending state to have consular 
establishments ‘‘at any port, city or place within its territory where any 
other state is permitted to have consuls.” 14 The Vienna Convention, al- 
though worded differently, accomplishes basically the same result as the 
Harvard Draft by the inclusion of an anti-discrimination provision as be- 
tween states.!5 A provision such as that in the U. S.-U.S.S.R. Convention 
ean be applied in such a manner as to prevent the opening of any consular 
establishments, since agreement of the receiving state must be obtained in 
each instance. However, if one or the other of the parties to a convention 
showed an obstructionist attitude, there would be a question about the good 
faith of that state in the negotiation of the convention. 
_ Closely related to the establishment of a consular office is the granting of 
an exequatur, a certificate issued by the receiving state to a consular or 
commercial officer of the sending state recognizing his official character and 
permitting him to discharge his duties. The U. S.-U.S.8.R. Convention 
gives the receiving state exclusive discretion in this matter ** and could 
also be used in a way which could defeat the entire purpcse of the 
convention. 

These related provisions make it unmistakably clear that the opening and 
staffing of each consular establishment must be separately negotiated.” 


called the Litvinoff Agreement relating to recognition of Russia by the United States. 
The more significant documents are reproduced az 28 A.J.LL. Supp. 1-21 (1934). 

8 Arts. 1 and 2, 9 Art. 1. 

10 Art. 1, 26 A.J.I.L. Spee. Supp. 193 (1932). The text is accompanied by an excel- 
lent commentary starting at p. 201. 


11 Art. 2, par. 1. 12 Art. 1. 
13 Art. 3. 14 Art. 2, 
15 Art. 72. 16 Art. 2, par. 5. 


17 See Lee, Consular Law and Practice 30 (Praeger, 1961). 
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Russia has tended to follow ‘‘a principle of parity’’ in not ellowing more 
consular establishments and personnel in Russia than Russia has in the 
other country.** If the other country will tolerate it, Russia, as a receiving 
state, will permit only small establishments while maintaining large estab- 
lishments as a sending state. 

The U. S.-U.S.S.R. Convention provides that any consular personnel may 
be declared personae non gratae without explanation.** This is terminology 
customarily apphed to diplomatic personnel. Some cf our bilateral consular 
conventicns require the receiving state to give reasons for the withdrawal 
of an exequatur,” roughly equivalent in consular terminology to a declara- 
tion of persona non grata for diplomatie personnel, but neither the Vienna 
Convention nor the Harvard Draft has such a requirement. The Vienna 
Convention uses the persona non grata?! terminology and specifies, as does 
the U. S.-U.S.S.R. Convention, that the receiving state is not obliged to 
give reasons for its decision. Little seems to be gained by requiring a state- 
ment of justification except to provide a basis for a quarrel, and recent 
United States practice is consistent with the U. 8.-U.8S.S.R. convention. 
Use of the diplomatic terminology in the Vienna Convention indicates that 
most nations are now willing to accept this formula. Unquestionably, the 
change is accounted for in part by the fact that the historical distinctions 
between the functions of consular and diplomatic personnel have diminished 
in recent years, as nations have recognized the inseparability of economic 
and diplematic relations. Also, many nations, including the United States, 
have combined their diplomatie and consular personnel into one service. 

The U. 8.-U.S.8.R. Convention requires consular officers to be nationals 
of the sending state,** thus sharply limiting or eliminating the use of 
honorary consuls or consular agents, which is permitted by both the 
Harvard Draft”: and the Vienna Convention.** The Korean * and Jap- 
anese 7° Conventions appear to permit the use of nationals of the receiving 
state as consuls, although the language is not precise. Many small nations 
and some larger nations make extensive use of honorary consuls.” 


18 Ibid, 316, 19 Art. 2, par. 7. 

20 The Japanese Convention, Art. 5, contains a typical provision reading: ‘‘(3) The 
receiving state may revoke the exequatur or other authorization of a consular officer 
whose conduct has given serious cause for complaint. The reason for such revocation 
shall, upon request, be furnished to the sending state through diplomatic channels.’’ 

21 Art. 23. See also Art. 12, which provides that the initial issuance of an exequatur 
may be refused without explanation and that a consular officer may not enter upon his 
duties until he has received an exequatur. See Art. 7 of the Harvard Draft to the same 
effect. 

22 Art. 3. 23 Art. 26, 

24 Arts. 58 and 68; but see Art. 22 which states: ‘‘Consular officers should, in prin- 
ciple, have the nationality of the sending state.’? The Vienna Convention, Ch. III, 
sharply restricts the privileges of honorary officers. 

25 Art. 15 provides that certain privileges and immunities shall not be accorded a 
consular odicer or employee ‘‘if such officer or employee ig a national of the receiving 
state.’’ 

26 Art. 25. 27 Lee, Consular Law and Practice 304. 


1965] NOTES AND COMMENTS 879 


However, the United States apparently does not look with particular 
favor on the use of honorary consuls,”* although it has used them in the 
past. The U. S.-U.S.S.R. requirement that consular officers be nationals of 
the sending state doubtless eliminates an unneeded source of friction, al- 
though use of honorary consuls or consular agents has been a useful device 
at posts where business is not sufficient to justify a full-time officer. 

The U. S.-U.S.S.R. Convention provides that the receiving state 


shall either facilitate the acquisition on its territory, in accordance 
with its laws and regulations, by the sending state of premises neces- 
sary for its consular establishment or assist the latter in obtaining 
accommodation in some other way. It shall also, where necessary, 
assist the sending state in obtaining suitable accommodation for the 
personnel of its consular establishment.*® 


This language is identical with that contained in the Vienna Consular 
Convention °° and also in the Vienna Convention on Diplomatic Relations.** 
The Korean ® and Japanese °? Conventions provide that the sending state 
may acquire for consular purposes land, buildings and appurtenances in 
the receiving state in accordance with the laws of the receiving state. Any 
authorization required by the receiving state shall be granted when re- 
quested by the sending state.** 

The differences in the property provisions of the multilateral Vienna 
Convention and the U.S.-U.S.8.R. Convention, on the one hand, and the 
bilateral conventions with Korea and Japan, on th2 other, are required by 
the economice structure of Communist societies, but even these differences 
are not adequate to assure factual reciprocity. The U. S.-U.S.S.R. pro- 
vision obviously lacks genuine reciprocity, since Russia, not recognizing 
private property, will not permit the United States to acquire title to land 
in Russia, whereas Russia has been allowed to acquire property in the 
United States, subject only to generally applicable zoning laws. This situa- 
tion is perpetuated by the terms of the consular convention. The Con- 
vention contains no provision which will enable the United States to protect 
itself against listening devices with which, experience indicates, any build- 
ing made available to the United States by a Coramunist naticn is fully 
equipped. Since Communist societies recognize state ownership of land, 
it would seem that Russia could, if so minded, recognize ownership of land 
by a sending state and still maintain the Communist theory of state owner- 
ship. It is quite improbable, however, that a Communist regime will 
modify its policy in such a way as to give up what is a distinct tactical ad- 
vantage in the Cold War. United States efforts to obtain satisfactory 
embassy facilities in Moscow have long been stymied by Russian demands 
that they be allowed to construct an embassy in a residential area of Wash- 
ington. It is doubtful that any modification of language could be devised 


28 Ibid. 805. However, the United States recognizes honorary consular cfficers. Re- 
statement of the Law: The Foreign Relations Law of tke United States, Proposed 
Official Draft (hereafter referred to as Restatement), Art. 34, Comment d. 

29 Art. 5. l 30 Art. 30. 

$1 Art. 21. 82 Art. 2. 

a3 Art. 7, 34 Japanese Convention, Art. 7. 
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which would eliminate the factual disparity before general relations have 
improved to the extent that negotiations can be conducted in a spirit of 
mutual respect and confidence. Consideration might presently be given to 
the insertion of a provision allowing the sending state to bring in its own 
personnel for the construction and maintenance of buildings for consular 
and diplomatic purposes, a practice already followed by the Soviets to some 
extent. 

Article 6 of the U. 8.-U.S.S.R. Convention, permitting the temporary 
assignment of diplomatic personnel to perform consular functions, is con- 
sistent with, but slightly more detailed than, similar provisions in the 
Vienna Convention,®® the Harvard Draft®* and the other two recent 
bilateral conventions.** 

Articles 7 through 15 inclusive set forth the functions which may be 
performed by consular officers. The functions are similar to, but some- 
what narrower than, those set forth in some other conventions. Thus, the 
Vienna Convention authorizes ‘‘ascertaining by all lawful means conditions 
and developments in the commercial, economic, cultural and scientific life of 
the receiving state.’’*8 The Harvard Draft authorizes the consular officer 
‘‘to study conditions occurring within the consular district and to report 
thereon to the sending state.’’** The Korean * and Japanese ^ Conven- 
tions permit similar activities, although the language is less specific. The 
Russians, with their closed social-economic society, are inclined to treat 
any effort to obtain economic information not released by the government 
as espionage. Offending officers are not infrequently declared personae 
non gratae, with formal protests lodged with the officer’s government. 
This problem with Russia is not new. President Roosevelt questioned 
' Litvinoff about prosecutions for economic espionage in connection with the 
negotiation of the November, 1933, agreement. By memorandum Litvinoff 
denied that dissemination of economie information was limited to informa- 
tion published in newspapers or magazines and elaimed that the rules 
applicable in Russia were similar to those in other countries.* 

Provisions in the U. S.-U.S.S.R. Convention relating to custody and 
administration of estates ** are similar in substance to the provisions of the 


35 Art. 15, par. 4. 36 Art. 9. 

37 Japanese Convention, Art. 6; Korean Convention, Art. 1. 

38 Art. 5, par. (c). 39 Art. 11, par. (k). 
40 Art. 8 and Art. 4, par. (f). 41 Art..17, par. (5). 


42 ‘í The widespread opinion that the dissemination of economic information from the 
Union of Soviet Socialist Republics is allowed only insofar as this information has 
been published in newspapers or magazines is erroneous.’?’ From a memorandum, 
Litvinoff to President Roosevelt, Nov. 16, 1933. 28 A.J.I.L. Supp. 9 (1984). 

43 Art. 10, which reads: 

‘‘1. In the ease of the death of a national of the sending state in the territory of the 
receiving state, without leaving in the territory of his decease any known heir or 
testamentary executor, the appropriate local authorities of the receiving state shall as 
promptly as possible inform a consular officer of the sending state. 

“2, A vonsular officer of the sending state may, within the discretion of the ap- 
propriate judicial authorities and if permissible under then existing applicable local 
law in the receiving state: 
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Vienna Convention ** and the Harvard Draft, although the latter 
two accomplish the purpose in about one fifth as many words. The 
U. S.-U.S.S.R. language is identical or nearly identical with language found 
in the Korean ** and Japanese ‘7 Conventions. The U. S.-U.S.S.B. Conven- 
tion rather obviously lacks reciprocity because of a controlled exchange 
system and the Russian social-economic system, which recognizes very 
limited private property rights. There is thus comparatively little of value 
inherited under Russian law, end assets transferred out of Russia are 
greatly depreciated by artificial exchange rates. It is doubtful that lan- 
guage can be devised which will give reciprocity in fact, not be excessively 
long, and still be acceptable to Russia. However, since about all that 
will be transmitted from Russia to the United States from the estate of a 
person dying in Russia will be a few personal belongings of limited value, 


(a) take provisional custody of the personal property left by a deceased national 
of the sending state, provided that the decedent shall have left in the receiving state 
no heir or testamentary executor appointed by the decedent to take care of his personal 
estate; provided that such provisional custody shall be relinquished to a du:y appointed 
administrator ; 

(b) administer the estate of a deceased national of the sending state who is not a 
resident of the receiving state at the time of his death, who leaves no testamentary 
executor, and who leaves in the receiving state no heir, provided that if authorized to 
administer the estate, the consular officer shall relinquish such administration upon the 
appointment of another administrator ; 

(c) represent the interests of a national of the sendirg state in an estate in the 
receiving state, provided that such national is not a resident of the receiving state, 
unless or until such national is otherwise represented: provided, however, that nothing 
herein shall authorize a consular officer to act as an attorney at law. 

‘<3. Unless prohibited by law, a consular officer may, within the discretion of the 
court, agency, or person making distribution, receive for transmission to a national of 
the sending state who is not a resident of the receiving state any money or property to 
which such national is entitled as a consequence of the death of another person, including 
shares in an estate, payments made pursuant to workmen’s compensation laws, pension 
and social benefits systems in general, and proceeds of insurance policies. 

‘‘ The court, agency, or person making distribution may require that a consular officer 
comply with conditions laid down with regard to: 

(a) presenting a power of attorney or other authorization from such nonresident 
national, , 

(b) furnishing reasonable evidence of the receipt of such money or property by 
such national, and 

(c) returning the money or property in the event he is unable to furnish such 
evidence. l 

‘t4. Whenever a consular officer shall perform the functions referred to in paragraphs 
2 and 8 of this Article, he shall be subject, with respect to the exercise of suzh functions, 
to the laws of the receiving state and to the civil jurisdiction of the judicial and 
administrative authorities of the receiving state in the same manner and to the same 
extent as a national of the receiving state.’’ 

The U. S.-U.K. and U. 8.-Irish Consular Conventions as initially negotiated gave some 
additional powers to the consular officers. However, the conventions were withdrawn 
from the Senate and the language finally approved by the Senate is very similar to 
that quoted above. See Lee, Consular Law and Practice 147, for a discussion of the 
arguments raised. 

44 Art. 5, pars. (g), (h) and (i). 45 Art. 11, pars. (e) and (f). 

46 Art. 6. 47 Art. 18. 
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an effort might be made to devise a formula which would recognize the 
difference in the economic systems and limit the items and amounts which 
might be transmitted from the United States to Russia to items and 
amounts approximately equivalent to those in fact permitted to come out 
of Russia. Research into typical transmissions from estates in the two 
countries would be required to 2stablish a basis for such a formula, but 
co-operation from Russia could hardly be anticipated, since the result 
would be to her economic disadvantage. <A similar effort could be made to 
devise an equalizing formula fo? pensions, et cetera. 

The U. 8.-U.8.8.R. Convention contains a provision specifically authoriz- 
ing a consular officer to recommend ‘‘to the courts or to other competent 
authorities of the receiving state appropriate persons to act in the capacity 
of guardians or trustees for citizens of the sending state or for the property 
of such citizens when this property is left without supervision.’’*® The 
Vienna Convention +° and the Harvard Draft,® as well as the Korean ™ and 
Japanese *? Conventions rely on general provisions giving consular officers 
access to the appropriate authorities of the receiving state. Since the 
U. S.-U.S.S.R. Convention provices that the consular officer may propose a 
new candidate if the first is not accepted by the court," a strong implica- 
tion is raised that the court is expected to appoint a guardian or trustee 
nominated by the consul. | 

The U. §.-U.8.8.R. Convention contains specific provisions guaranteeing 
the right of consular officers to s:ommunicate with, assist and advise their 
nationals, and prohibiting restriction of access to consular establishments.** 
Receiving state authorities are r2quired to notify a consular officer of the 
arrest or detention in other form of a national of the sending state, and 
a consular officer is given tha right to visit and communicate with nationals 
of his state who may be under arrest, detained or sentenced to prison. 
Visitation is to be in accordance with local laws and regulations, but the 
rights may not be nullified theresy.** Notification of arrest must be given 
within three days, and there is a right of visitation within four days and 
on a continuing basis.5? These provisions are similar to those contained in 
most consular conventions,®* except that United States practice has not 
always required notification to a consular officer except on the request of 
the arrested national.®° In man: countries a U. S. national arrested for a 
minor offense frequently prefers to take quietly the penalty handed out by 
the local authorities and keep the matter off his U. S. record. | 

These provisions ® are considsred to ‘‘represeni a significant advance 
in protection for U. S. citizens in the Soviet Union.’’* The United States 


48 Art. 11. 49 Art. 38, 

50 Art. 12. 51 Art. 4, par. (e). 

52 Art. 15. 53 Art. 11. 

54 Art. 12, par. 1. &5 Art. 12, par. 2. 

56 Art. 12, par. 3. 57 Protocol, pars. 2 and &. 
58 Lee, Consular Law and Practice 120 et seq. 

594 Hackworth, Digest 836-837. 60 Art. 12 and Protocol. 


61 Letter from Acting Secretary of State to the President, 88th Cong., 2d Sess., 
Sen. Exec. D. 
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already voluntarily permits the U.S.S.R. the right of consular visitation 
to its nationals who are held by American authorities,®? but the United 
States is not accorded a similar right in Russia. It seems doubtful, based on 
past experience, that the language of the zonvention will accomplish more 
than token compliance by the Russians or that this provision will provide a 
substantial increase in the protection which may be offered to American 
citizens in Russia." Litvinoff, in a letter constituting a part of the Litvinoff 
Agreement of 1933, stated that American nationals would be given the same 
rights as were provided in a 1925 treaty with Germany. The pertinent 
provisions were quoted by Litvinoff: 


The consul shall be notified either by a communication from the 
person arrested or by the authorities themselves direct. Such com- 
munications shall be made within a period not exceeding seven times 
twenty-four hours, and in large towns, including capitals of districts, 
within a period not exceeding three times twenty-four hours. 

In places of detention of all kinds, requests made by consular rep- 
resentatives to visit nationals of their country under arrest, or to have 
them visited by their representatives, shall be granted without delay. 
The consular representative shall not be entitled to require officials of 
the courts or prisons to Mornara during his interview with the person 
under arrest.** ; 


The Russian respect for treaties is poor, and there is no reason to think 
that the new leaders in the Kremlin will have any higher regard for thair 
nation’s signature than did their predecessors. Several fairly complete 
lists of Soviet treaty violations have been prepared, and they do not give 
reason for optimism about the observance of new treaties. 

The three articles * relating to shipping and aircraft are substantively 
similar to provisions contained in many conventions and should present no 
particular problems, although there is considerable variation in length and 
amount of detail. The Vienna Convention,® the Korean Convention, 
and the Harvard Draft ® are similar, although the Japanese Convention 
indicates the local authorities should refrain from interfering with the 
internal management of a ship éxcept at the request of or with the consent 
of a consular officer.7? The U. S.-U.S.S.R. Convention recognizes the 
‘powers of the receiving state’ ™ and does not limit the actions of au- 
thorities of the receiving state. Language such as that contained in the 
Japanese Convention might be interpreted as restraining the exercise of 
police powers by local authorities to the extent that consular authorities of 
the sending state and a ship’s officers might hold on board a ship in a port 


62 See 4 Hackworth, Digest 836 et seq. 

63 U. B. Foreign Relations, The Soviet Union, 1983-1939, p. 497. 

6428 A.J.I.L. Supp. 8 (1934). 

65 See Soviet Political Agreements and Results, 84th Cong., 2d Sess., Sen. Doc. No. 
125, for a typical listing from 1917 to 1956. Other more recent but less complete Ests 
are available. 

66 Arts. 13, 14 and 15. 

67 Art. 37, par. (c); Art. 5, pars. (k) and (1). 

68 Art. 7. 69 Art. 11, pars. (g), (h), (i), and (j). 

70 Arts. 19 through 24. 71 Art. 13, par. 2. 
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of the receiving state a person who wished to seek political asylum. Also, 
the language of the Japanese Convention might be used as an argument 
against inspection of a ship where’ espionage, sabotage or harboring of 
fugitives was suspected. The United States should not divest itself of 
power to protect itself, and the language of the U. 8.-U.S.8.R. Convention 
is appropriate and preferable to that contained in the Japanese text. 

Rights, privileges and immunities take up 14 articles’? in the U. S.- 
U.S.S.R. Convention. After providing for the display of flags and consular 
shield 7* the Convention provides that: 


The consular archives shall be inviolable at all times and wherever 
they may be. Unofficial papers shall not be kept in consular archives. 

The buildings or parts of buildings and the land ancillary thereto, 
used for the purposes of their consular establishment and the residence. 
of the head of the consular establishment, shall be inviolable. 

The police and other authorities of the receiving state may not 
enter the building or that part of the building which is used for the 
purposes of the consular establishment or the residence of the head 
of the consular establishment without the consent of the head thereof, 
persons appointed by him, or the head of the diplomatic mission of the 
sending state.’* 


Inviolability of consular archives is universally recognized,”> and pro- 
visions to this effect are found in almost all consular conventions to which 
the United States is a party. However, the provisions against entry into 
consular premises by’ authorities of the receiving state go & little beyond 
language usually found.: The Harvard Draft 7’ prohibits the ‘‘invasion 
of a consular office by its [the receiving state’s] agents of any character, 
provided such office is used solely for consular purposes.” The Vienna 
Convention "8 assumes consent of the head of the consular post ‘‘in case 
of fire cr other disaster requiring prompt protective action.” The Jap- 
anese 7 Convention, using basically the Zormula found in the U. 8.-U.K. ® 
Convention, permits police entry with the consent of the responsible consular 
officer or with a writ or process obtained with the consent of the foreign 
minister of the receiving state. The Korean Convention presumes consent 
‘in the case of fire or other disaster, or if the authorities have probable cause 
to believe that a crime of violence has been or is about to be committed 
in the ecnsular office.’’ ** ‘‘ However, invasion or seizure of such [consular] 
premises is a violation of international law; and the use of force in making 
an entry has led to diplomatic protests and apologies,’’ 82 

The U. S.-U.K. Consular Convention was in the process of intensive nego- 


72 Arts, 16 through 29. 

73 Art, 16. 74 Art. 17. 

75 Restatement, Art. 85, comment e, states in part: ‘‘International law provides that 
consular archives are inviolable wherever located, even though they are located upon 
the person of a member of the consulate.” 


76 Restatement, Art. 85, comment e. 17 Art. 17. 
78 Art, 31, par. 2. 73 Art. 8, par. 4. 
80 Ibid. 81 Art. 3. 


82 Restatement, Art. 85, comment e. 
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tiation at the time of the Kasenkina incident ** in 1948, and the language 
in the convention about immunity of consular premises reflects the concern 
for that type of situation. Mrs, Kasenkina, a Russian school teacher, was 
forcibly detained in the Russian Consulate in New York for involuntary 
. return to Russia. She jumped from a window of the Consulate and 
was seriously injured when she landed on a high fence surrounding the 
grounds. She was eventually gotten to a hospital. New York police in- 
spected her room in the Consulate. The United States claimed that the 
Consul General agreed to the inspection but the Consul General denied 
this. A summons, later withdrawn, was served on Russian Consul General 
Lomakin. Sharp exchanges between the United States and Russia resulted 
in the termination of United States-Soviet consular relations. 

_ International law does not yet provide for the inviolability of consular 
premises under all circumstances, but the practice of the United States and 
several other countries, particularly since World War II, has moved fairly 
rapidly in the direction of absolute immunity identical with that accorded 
diplomatic premises, and is another example of the lessening distinction 
between consular and diplomatic officers and functions. 

Under the U. S.-U.S.8.R. Convention, consular communications are ac- 
corded immunities ** factually indistinguishable from those accorded 
diplomatic communications, which are, of course, inviolable; and the re- 
ceiving state may not insist that the consular bag be opened or returned to 
its place of origin. Under the Vienna Convention,® if the receiving state 
has serious reason to believe that the consular bag is being improperly used, 
it may insist that the bag be opened in its presence or returned to its point 
of origin. The Harvard Draft guarantees the right of communication 
by messenger and code but does not make specific reference to the consular 
bag. The Korean ® and Japanese ** Conventions provide for inviolability 
of the consular bag, subject to limited restrictions on communications 
during armed conflict. 

It is quite possible that Russia will claim the right to operate its own 
radio transmitter under the article on communications,®® although cus- 
tomarily operation of radio transmitters requires specific approval by the 
receiving state.°° Under the terms of the Convention prohibiting any im- 
vasion of consular premises, a receiving state could take no action to 
prevent operation of a radio other than by a diplomatic protest or by de- 
claring appropriate consular personnel personae non gratae. The Con- 
vention should have covered the question specifically, particularly in view 


8319 Dept. of State Bulletin 253, 408 (1948). See also Lawrence Preuss, ‘‘ Consular 
Immunities: The Kasenkina Case,’’? 43 A.J.LL. 46 (1949). 


84 Art. 18. 
85 Art, 35, par. 3. 86 Art. 13. 
87 Art. 9. 88 Art. 10. 


89 Art. 18. The key words are ‘‘making use of all ordinary means of communication. ’? 

90 Harvard Research Draft, Art. 13 and Comment at p. 397. Lee, Consular Law and 
Practice 271. The Vienna Diplomatie Convention provides that permission of the 
receiving state must be obtained before an embassy may sd a wireless transmitter. 
Art. 27, 
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of the fact that the Russians are known to have operated wireless stations 
from their embassies. 

The Ú. S.-U.S.S.R. Convention extends to consular officers and employees 
who are nationals of the sending state immunity from the criminal jurisdic- 
tion of the receiving state. This is the immunity accorded diplomatic 
officers and has not historically been considered essential for a consular 
officer ** except in respect of his official functions. The Vienna Convention 
provides that ‘‘Consular officers shall not be liable to arrest or detention 
pending trial except in the case of a grave crime and pursuart to a decision 
by the competent judicial authority.” ° The Harvard Draft”? contains 
similar language, as do most of the consular conventions to which the 
United States is a party. Under the U. 8.-U.8.8.R. provision, no matter 
how serious or aggravated the offense and even if it is of a completely 
personal nature, the maximum action that could be taken would be to de- 
clare the person persona non grata, as was in effect done with Consul 
General Lomakin in the Kasenkina case. The possibility of a waiver of 
immunity ** should not be relied upon for anything more than trivial traffic 
matters. Even on traffic matters Russian diplomatic personnel quarrel 
frequently with Washington police and routinely ignore traffic rules 
and regulations, particularly those relating to parking. 

The obvious and commendable motivation for the U. 8.-U.S.S.R. pro- 
visions on immunity from arrest is to minimize the danger of a serious 
international incident and to regularize what appears to be the United 
States practice. However, the price paid is high, as it is generally accepted 
that substantial parts of the missions and consulates of all Communist 
countries are representatives of their intelligence apparatus. The differ- 
ences between our open society and the Communist closed society prevent 
there presently being a realistic quid pro quo. 

Apparently the U. 8-U.S.8.R. Convention subjects consular officers to 
the jurisdiction of the receiving state in civil matters not relating to their 
official activities,°* but the point is not expressely covered, as it is in the 
Vienna Convention.” The Harvard Draft, while not as detailed as the 
Vienna Convention, clearly permits the receiving state to exercise its juris- 
diction in civil matters not arising out of the performance of consular 
functions.’ The U. S.-Japanese Convention? is quite similar to the 
Vienna Convention, while the U. S.-Korean Convention? is similar to the 
Harvard Draft. Differences among the conventions are mcre in termin- 
ology than in substance. Consular officers are usually subject to the laws 


91 Harvard Research Draft, Art. 20 and Comment at p. 835; Restatement, Sec. 85 and 
Comment; 1 Oppenheim, International Law 840; 2 Hyde, International Law 1322; 4 
Hackworth, Digest 699. 


92 Art. 41. l 93 Art. 20. 
94 Art. 2, par. 7. 98 Art. 19, par. 3. 
96 Art, 19, par. 1. 87 Art. 43, par. 2. 


s8 Art, 21. The receiving state determines if the act involved was an official act. 

39 Art, 11, pars. 2 and 3. 

100 Art. 10, par. 2. The convention does not stipulate who determin2s the character 
of the act complained of. 
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of the receiving state to about ‘‘the same extent as nationals of the receiv- 
ing state’’ when exercising the functions of administrators or conservators 
of estates,?° even if this is a part of their consular tasks. . Ty 

A consular officer or employee who is a national of the sending state 
may not be compelled to testify in court under the U. S.-U.S.S.R. Conven- 
tion, although it stipulates that consular officers “‘shall’’ appear as wit- 
nesses except as to ‘‘facts relating to their official activity.” 1° The Jap- 
anese Convention states that a consular officer or employee may te required 
to give testimony, subject to an exception for ‘‘matters falling within the 
scope of his official duties.’’*°* The Vienna Convention ** is almost 
identical in substance with the U. S8.-U.S.8.R. Convertion, while the Har- 
vard Draft% exempts the consular officer from attendance as a witness 
in a civil case but permits the receiving state to require his testimony in 
a criminal case, subject to an exception for information received in the 
performance of consular functions. These general rules, as noted pre- 
viously, are probably not applicable in those instances where a consular 
officer exercises the functions of an administrator or conservator of an 
estate. 

The U. S.-U.S.S.R. Convention provides tax exemptions on immovable 
property ‘‘of which the sending state or one or more persons acting in 
its behalf is the owner or lessee and which is used for diplomatic or consular 
purposes, including residences for personnel attached to the diplomatic and 
consular establishments,” 1°86 but the exemption is not available ‘if, under 
the law of the receiving state, they are payable by the person who con- 
tracted with the sending state or with the person acting on its behalf.’’ 
The exemption does not extend to taxes representing ‘‘payments for specific 
services rendered.’’ This language is almost identical with that contained 
in the Vienna Convention 7°? and it is very similar to that contained in the 
Harvard Draft Convention,’ which provides that 


101 See U. §.-U.S.8.R. Convention, Art. 10, par. 4, which is clearly intended to be an 
exception to the general immunity granted by Art. 19 in matters relating to official 
activities. Similar language is found in the Korean Convention, Art. 6, par. 4, and in 
the Japanese Convention, Art. 18, par. 4. The Vienna Convention, Art. 5, indicates 
that estate matters are to be handled ‘‘in accordance with the laws and regulations of 
the receiving state,’’ which would probably be interpreted as an excestion to the 
immunity granted by Art, 43 ‘‘in respect of acts performed in the exercise of consular 
functions.’? The Harvard Convention, Art. 11, par. (e), is quite similar in its efféet. 
Comment under this article discusses the distinction between consular administration of 
an estate and consular action in accordance with the laws of the receiving state, but 
does not specifically treat the question of amenability of the consular officer to the 
jurisdiction of the local court in estate matters. However, Art. 22 of the Harvard 
Convention appears to grant general exemption from the jurisdiction of the receiving 
state for ‘‘an act done by him while he was a consul in the performance of consular 
functions which he was entitled to exercise.’’ 
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A receiving state shall exempt a sending state from any tax or charge 
whether national or local upon an interest in movable or immovable 
property employed by the sending state in the exercise of consular 
functions, provided that such exemption need not extend to charges 
for special services or assessments for local improvements; and it shall 
exempt such interest of the sending state from any form of attachment 
or execution. 


The Japanese 1° and Korean ° Conventions contain similar provisions, as 
do most of the bilateral conventions to which the United States is a 
party." 

These tax exemption provisions are reciprocal in terminology and are 
quite suitable for use between nations having basically similar economic 
structures and government revenue systems. However, as suggested . 
previously, it is not possible for the United States to acquire title to land 
under the Russian property system, and there can be litte substantive 
reciprocity between the United States and Russia. Russia does not have 
property taxes in the form known in countries recognizing the concept of 
private property and private enterprise. The Russian Government owns 
and operates practically all procuction facilities, including land, in Russia, 
and out of the operating revenu3s takes an amount sufficient to finance the 
operations of government. Russia has displayed little inclination to differ- 
entiate between the cost of specific services, such as garbage collection, 
water supply, and electricity, and general governmental benefits, such as 
police, fire, highway and administration, which in a private enterprise 
economy are usually supported by general taxes rather than ty charges for 
- specifie services rendered. Substantial reciprocity can probably be 
achieved only by specifically deseribing the charges and amounts exempted. 
This would present difficult technical problems, since it is doubtful that 
the Soviet accounting system would provide any guidelines. It is interest- 
ing to nate that on some property in the United States purchased by the 
U.S.S.R. but not exempt from taxes by reason of diplomatie immunity or 
treaty, taxes have been allowed to default and the U.S.S.R. has bought the 
tax lien at the time of sale. 

The U. S.-U.S.S.R. Convention provides the customary personal tax 
exemptions 1? similar in most r2spects to the exemptions provided in the 
Harvard Draft, the Vienna Convention, "+ and most bilateral conven- 
tions. Since the taxes involved are basically Income and inheritance 
taxes, the lack of substantive reciprocity does not arise as it does in connec- 
tion with taxes on immovable property. 

The U. S.-U.S.S.R. Convention grants the customary exemptions from 
military service?!* and alien registration." Customs exemptions granted? 


1089 Art, 12. 110 Ibid. 
111 Lee, Consular Law and Practice 226. 

112 Art. 23. 113 Art. 24, 
114 Art. 49. 
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are the same as those accorded to diplomatic establishments; and, subject 
to reciprocity, consular officers and employees are granted the same customs 
privileges as are extended to corresponding diplomatie personnel. The 
Harvard Draft briefly states: ‘‘A receiving state shall exempt a consul 
from customs duties upon articles imported for his official or personal use 
or for the use of his family.” “9 The Harvard Draft excludes from this 
benefit,?2° as does the U. S.-U.S.S.R. Convention,’* consular officers and 
employees who are nationals of the receiving state. This involves a rather 
inconsequential inconsistency between different articles of the U.S.-U.S.S.R. 
Convention, since this provision implies that there may be consular officers 
who are not nationals of the sending state, whereas an article previously 
discussed states that ‘‘Consular officers may be nationals only of the send- 
ing state.” 17? Neither the Harvard Draft nor the Vienna Convention has 
this unequivocal requirement that consular officers must be nationals of the 
sending state. . 

The Vienna Convention 1? grants complete customs exemptions for 
articles for the use of the consular post and for the use of the consular 
officers and their families. Consular employees receive customs privileges 
at the time of first installation. Under the Vienna Convention, inspec- 
tion of the baggage of consular officers is limited to instances when there is 
serious reason to believe that it contains articles other than those author- 
ized." The U. S.-U.S.S.R. Convention is silent on the matter of inspecting 
the personal effects of consular officers and employees, and it does not make 
a distinction between consular officers and consular employees in the grant- 
ing of privileges. The Restatement ?*° makes the distinction in definitions, 
but the substantive distinction is based on function and nationality. 

The U. S.-U.S.S.R. Convention will give to the Soviets and any other 
Communist-bloe countries with which the United States has corsular con- 
ventions containing most-favored-nation provisions additional secure chan- 
nels of communications for espionage purposes. Also, most-favored-nation 
provisions in consular conventions with several countries whose consular 
officers are not especially noted for integrity and professional discipline 
might open the gates to a considerable increase in commercial smuggling 
by members of the consular communities. However, the general trend of 
development of consular immunities is consistent with the U. S.-U.S.S.R. 
Convention. 

Under the U. 8.-U.S.8.R. Convention, consular officers may travel freely 
within their districts, subject to compliance with ‘‘laws and reg lations of 
the receiving state concerning zones entry into which is prohibited or 
regulated for reasons of national security.” 17" The limitation can ob- 


119 Art. 25. 120 Art. 26. 
121 Art. 26, par. 2. 122 Art. 3, 
123 Art. 50. 124 Art. 50, par. 2. 
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127 Art. 27. 


890 THE AMERICAN JOURNAL OF INTERNATIONAL LAW [Vol. 59 


viously be utilized in a police state in such a manner as to limit severely the 
right of a consular officer to travel. The Vienna Convention contains al- 
most identical language,'** but the Harvard Draft is silent on the point. 
The United States has seldom restricted travel of foreign diplomatic and 
consular officers, other than with respect to military bases from which the 
general public is excluded, except as a matter of direct retaliation for 
restricticns on the movement of United States personnel. Even when 
such sanctions are officially imposed, they are difficult of enforcement in 
the United States because of the lack of police checkpoints and other trap- 

ings of a police state. A police state such as Russia is in a position to 
enforce rigidly any restrictions established for the purpose of harassment 
or for other reasons. 

The U..8.-U.S.S.R. Convention contains an expression of pious hope that 
privileged persons will ‘‘respect the laws and regulations of the receiving 
state, including traffic regulations.” 1° Russian privileged officers have 
not been overly conscientious about observing traffic rules and have used 
their privilege almost as a license to park anywhere at any time. The 
problems of the Washington police with illegal parking by Russian diplo- 
matic personnel on 16th Street Northwest, Washington, D. C., near the 
Russian Embassy are a matter of frequent comment in Washington news- 
papers. However, the problem of abuse of privilege by persons with diplo- 
matic status is almost universal. 

The U. 8.-U.S.8S.R. Convention extends to diplomatic officers who may 
also be assigned consular functions the rights and obligations specified by 
the Convention ° and also provides that their privileges and immunities 
as members of the diplomatic mission shall not be affected except in con- 
nection with the administration of estates.424_ The Vienna Convention +? 
and the Japanese %** and Korean *** Conventions have similar but not 
identical provisions, but the older Harvard Convention does not. The dif- 
ference reflects the lessening distinctions between consular and diplomatic 
personnel and functions.*** 

The U. S.-U.S.S.R. Convention does not contain a provision on the settle- 
ment of disputes relating to the interpretation or application of the Con- 
vention, as does the Harvard Draft,"** which provides for submission of 
disputes to arbitration or judicial settlement. The Vienna Convention has 
an Optional Protocol Concerning the Compulsory Settlement of Disputes. 


128 Art. 34. 
129 Art. 28. See also the Harvard Draft, Art. 32, which states that ‘‘A sending 
state shall not permit its consul: ... To take advantage of the special position provided 


for the consular office by this conventicn for any purpose not connected with the exercise 
of his consular functions.’’ The Vienna Convention on Diplomatie Relations, Art. 41, 
par. 1, provides: ‘‘ Without prejudice to their privileges and immunities, it is the duty 
of all persons enjoying such privileges and immunities to respect the laws and regula- 
tions of the receiving state. They also have 2 duty not to interfere in the internal 
affairs of that state.” 
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Disputes with Russia would be subject to diplomatie negotiation or such 
other means as might be agreed to on an ad koe basis. 

A protocol to the U. S.-U.S.S.R. Convention requires notification of the 
arrest of a national of the sending state within two or three days of the 
arrest and the right to visit within two to four days. The right to visit 
is a continuing right. The Litvinoff Agreement, by reference to a consular 
convention between the U.S.S.R. and Germany, provided for notice of 
arrest within three to seven days and for the right of visit.1** It is doubted 
that the reiteration of the right of notice and visit contained in the Protocol 
will be respected to any greater extent than was the Litvinoff Agreement. 

The U. S.-U.S.S.R. Convention does not contain a most-favored-nation 
provision, which means that technically Russia anc the United States will 
be entitled only to those rights accorded bv international law or specified in 
the Convention, and neither may draw upon provisions of treaties which 
the other has with third nations. The Harvard Draft has a limited most- 
favored-nation provision,*** and the Vienna Convention contains a provision 
prohibiting discrimination as between states in its application. 

Many consular conventions to which the United States is a party contain 
most-favored-nation provisions.*4° The consequence of this is that, if the 
U. S.-U.S.S.R. Convention is brought into force, many other nations will 
be entitled, on a reciprocal basis, to claim in the United States the rights, 
privileges and prerogatives granted to Russia.44 The desirability of im- 
proving relations with Russia has already been acknowledged, but it is 
nevertheless open to debate if it is advantageous to the United States in 
world relations to have many other countries with which the United States 
has consular relations able to claim, on the basis of reciprocity, the rights, 
privileges and immunities extended to Russia. If the United States is now 
generally prepared to accord consular establishments and personnel sub- 
stantially the rights, privileges and immunities set forth in the U. S.- 
U.S.S.R. Consular Convention, would it be preferable to do so Initially by 
way of a consular convention with a friendly n2utral country such as 
Switzerland or with a country with which we have in recent times main- 
tained particularly close relations? Canada, Mexico, England, Germany, 
Japan, Panama or Nationalist China are possibilities. France might be 
selected as a nation with which we have historically been very friendly but 
where our relations now need some improving. 

S. Houston Lay 


Director, International Law Program, American Bar Foundation 


187 Letter, Litvinoff to President Roosevelt, Nov. 16, 1933. 

138 Art. 2: “fA state shall permit any state with which it maintains diplomatic 
relations to have consuls at any port, city or place within ics territory where any other 
state is permitted to have consuls.’? See Comment, p. 229 et seq. 

139 Art. 72. The Vienna Convention is long and detailed and is intended to be 
comprehensive after the fashion of a civil law code, but as with civil law codes, there 
arise in the complexities of human and international relationships unanticipated situa- 
tions requiring interpretations about which reasonable men might well arrive at different 
results. 

140 For list of such treaty provisions, see 59 A.J.I.L. 724 (1965). 

141 Lee, Consular Law and Practice 24 and 122. 
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THE GUT DAM CLAIMIS AGREEMENT WITH CANADA 


On March 25, 1965, the United States and Canada signed an agreement 
providing for the establishment of an international arbitral tribunal to 
adjudicate the claims of United States nationals against Canada for dam- 
age to their property allegedly caused by Canada’s construction and main- 
tenance of the Gut Dam in the St. Lawrence River.’ Aside from the 
unique rature of the claims involved, which are certain to present difficult 
factual and legal questions to the ‘‘Lake Ontario Claims Tribunal-United 
States and Canada,’’ the agreement is of interest for the light it throws 
upon the postwar international claims practice of the United States, in- 
eluding the rôle played by the Foreign Claims Settlement Commission.” 


I. BACKGECUND 


In 1902 the United States consented to Canada’s construction of the Gut 
Dam in the St. Lawrence River, approximately seventy miles below Lake 
Ontario, on the condition that Canada would compensate the United States 
property owners for any damage caused by the dam’s construction or 
operation. The dam was built the following year and removed fifty years 
later. In 1952 and 1953 several actions against Canada were brought in 
the United States District Court for the Northern District of New York, 
the plaintiffs alleging that high waters in the lake caused by the dam had 
damaged their abutting properties along the southern shore. The Canadian 
Government made an offer to ~epresentatives of the property owners, of 
whom there were supposedly over 1,0C0 claiming damages amounting to 
several millions of dollars, to submit the matter to arbitration. The 
claimants were unable to reach an agreement with Canada, however, and 
on May 10, 1954, they requested the Department of State’s assistance.’ 

Negotiations between the two governments on an agreement to arbitrate 
the claims progressed smoothly until the United States district court ordered 
hearings in the above actions. Canada then broke off negotiations pending 
their final disposition, which occurred on April 22, 1957, when the Supreme 
Court of the United States refused to review the district court’s dismissal 
of the actions for want of jurisdiction over Canada.* The Department of 


1 Agreement between the Government of the United States of America and the Gov- 
ernment of Canada concerning the establishment of an International Arbitral Tribunal 
to dispose of United States Claims relating to Gut Dam, 52 Dept. of State Bulletin 643 
(1965). The President submitted the agreement to the Senate on May 17, 1965, with 
a view to receiving its advice and consent to ratification. S. Exec. Doc. O, 89th Cong., 
Ist Sess. (1965). 

2 For a brief description of the Foreign Claims Settlement Commission, see Lillich, 
‘*International Claims: A Comparative Study of American and British Postwar 
Practice,’’ 39 Indiana Law J. 465, 468-479 (1964). See, generally, Lillich, Inter- 
national Claims: Their Adjudication by National Commissions (1962). 

8 The fects given in this and the following paragraph are taken from a Department 
of State letter to the House Committee on the Judiciary. H.R. Rep. No. 2089, 87th 
Cong., 2d Sess. 5-7 (1962) (letter fram Hon. Frederick G. Dutton), 

4 Oster v. Canada, 144 F. Supp. 746 (N.D.N.Y., 1956), digested in 50 A.J.I.L. 962 
(1956); aff’d sub nom. Clay v. Canada, 238 F. 2d 400 (2d Cir., 1956), cert. denied, 
353 U. S. 936 (1957). 
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State thereupon resumed its attempts to reach an agreement with Canada 
either settling the claims or submitting them to a tribunal for adjudica- 
tion, but after five years its efforts had met with no success. Negotiations 
were at a standstill when a bill was submitted to Congress in 1962 authoriz- 
ing the Foreign Claims Settlement Commission to investigate the claims and 
submit a detailed report thereon to the President for such action as he 
might deem appropriate." 


II. Tar Gut Dam CLAIMS Act 


The Department of State supported the enactment of the above-mentioned 
bill. Indeed, in view of an engineering study made in 1958 by the Inter- 
national Joint Commission at the direction of the United States and 
Canada, which had concluded that the operation of Gut Dam was only 
one of various factors which might have contributed to raising the water 
level of the lake, the Department actually admitted that it lacked 


sufficient information to determine the amount of the damage which 
is attributable to Gut Dam. Such information could be obtained from 
an investigation and analysis of the several factors which caused the 
changes and fluctuations in the water level of Lake Ontario and from 
evidence furnished by those who sustained damage... .° 


The Department noted, however, that the draft bill ‘‘could be interpreted 
as stating the conclusion that Gut Dam caused damage. It is believed that 
the Foreign Claims Settlement Commission should be authorized to de- 
termine whether Gut Dam caused damage and if it did, the amount of 
such damage.’’? 

The Gut Dam Claims Act, which, when enacted, incorporated the 
above recommendation and two other minor amendments,’ authorized and 
directed the Commission to accept claims of United States citizens for 
damages caused by Gut Dam during 1951 and 1952 and to determine their 
validity and amount.’® As soon as practicable after this determination, 
the Commission was to submit to the President, for such action as he might 
deem appropriate, a list of claims determined to be valid and their amount, 
together with a list of claims determined to be invalid. The statute 
expressly provided that, if Canada entered into an agreement with the 


5 For a brief discussion of the draft bill, see Re, ‘‘The Foreign Claims Settlement 
Commission: Its Functions and Jurisdiction,’’ 60 Mich. Law Rev. 1079, 1097-1098 
(1962). 

6 House Report, note 3 above, at 7. T Ibid. 

8 Pub. Law No. 87-587, 76 Stat. 387 (1962). 

9 House Report, note 3 above, at 4, 7. 

10 Pub. Law 87-587, $1, 76 Stat. 387 (1962). Pursuant to the statute, the Com- 
mission gave notice that claims were to be filed with it on or before Ost. 15, 1963. 
FCSC Reg. $560.1, 27 Fed. Reg. 11229 (1962). See also FCSC Reg. §5€0.2, 27 Fed. 
Reg. 11229-30 (1962). The Commission then established a Lake Ontario Claims Pro- 
gram to process these claims. See For. Cl. Settlement Comm., 17th Semiann. Rep. 7-8 
(1962); 18th Semiann. Rep. 6 (1963). 

11 Pub. Law No. 87-687, $3, 76 Stat. 387 (1962). See FCSC Reg. $560.5, 27 Fed. 
Reg. 11230 (1962), 


894 THE AMERICAN JOURNAL OF INTERNATIONAL LAW [Vol. 59 


United States providing for arbitration or adjudication of the claims, the 
Foreign Claims Settlement Commission was to terminate its investigation 
and determination of them.™ 

The Gut Dam claims represented a new type of task for the Commis- 
sion, whose other work had been exclusively with war and nétionalization 
claims, for which compensation had come from lump-sum settlements with 
various foreign countries or from their vested assets.® Equally as im- 
portant as the utilization of the Commission to handle a different category 
of claims, however, was the fact that for the first time Congress had 
authorized it to pre-adjudicate claims with no compensation fund at 
hand. This new approach, reflecting a change in legislative policy, 
was to furnish a convenient precedent two years later to support the en- 
actment of the Cuban Claims Act of 1964.168 Thus the Gut Dam Claims 
Act, while now rendered inoperative by the present agreement with 
Canada,” has had a significant impact upon the international claims prac- 
tice of the United States. 


III. Tae Gur Dam CLAIMS AGREEMENT 


The agreement signed by the United States and Canada at Ottawa, 
March 25, 1965,7 establishes an international arbitral tribunal, to be 
known as the ‘‘Lake Ontario Claims Tribunal—United States and Canada,”’ 
to dispose of claims by United States nationals relating to the Gut Dam.® 
The tribunal consists of two national members, each of whom is to be ap- 
pointed by his government within two months after the agreement enters 
into force, plus a Chairman who shall be designated jointly by the two 
governments within three months.” Each member of the tribunal, who 


12 Pub. Law No. 87-587, $5, 75 Stat. 387 (1962). See FCSC Reg. $560.7, 27 Fed. 
Reg. 11230 (1962). The report by the Senate Committee on the Judiciary explains that 
‘(while this legislation is in no way a substitute for a negotiated settlement with Canada, 
it does seem to the committee to be a step in the right direction. Apparantly additional 
investigation is necessary to determine the amount of damage which is attributable to 
Gut Dam, inasmuch as the total damage is described as having resulted from a combina- 
tion of factors. This legislation would make it possible for such investigations to go 
forward and, it is hoped, would contribute to reopening active negotiations with 
Canada.’’ 8. Rep. No. 1750, 87th Cong., 2d Sess. 5 (1962). 

13 See Lillich, note 2 above, at 477-479. 14 Ibid. 

15 The Commission ’s Chairman stated that ‘‘the question of the utilization of the exist- 
ing personnel and facilities of the Commission in carrying out the provisions of H.R. 
10955 prior to the conclusion of any claims settlement with the Government of Canada 
or the enactment of legislation providing for a final settlement of such claims is, of 
course, a matter of legislative policy.’’ House Report, note 3 above, at 5 (letter from 
Hon. Edward D. Re). 

16 78 Stat. 1110 (1964), 22 U.S.C.A. $1643 (Supp. 1964). See Lillich, ‘“The Cuban 
Claims Act of 1964,’ 51 A.B.AJ. 445 (1965). 

17 See text at notes 12 above and 57 below. See also the letter of the Chairman of 
the Commission to Gut Dam claimants advising them of the termination of the Lake 
Ontario Claims Program, in 8. Exee. Doe. C, 89th Cong., Ist Sess. 10-11 (1965). 

18 See note 1 above. 19 Art. I(1). 

20 Art, I(2): ‘I£ the third member has not been designated within three months 
after this Agreement enters into force, either Party to this Agreement may request the 
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must be a judge or a lawyer competent to hold high judicial office in his 
respective country,” shall have one vote. The tribunal’s decisions, 
reached by a majority vote, shall ‘‘constitute a full and final determination 
of the subject matter of the decision.’’ ?3 

Under the terms of the agreement, the tribunal is instructed to base its 
decisions upon its determination of any one or more of the following 
questions : 


(a) Was the construction and maintenance of Gut Dam the proxi- 
mate cause of damage or detriment to the property that is the subject 
of such claim? 

(b) If the construction and maintenance of Gut Dam was the proxi- 
mate cause of damage or detriment to such property, what was the 
nature and extent of damage caused? 

(e) Does there exist any legal liability to pay compensation for any 
damage or detriment caused by the construction and maintenance of 
Gut Dam to such property? 

(d) If there exists a legal liability to pay compensation for any 

. damage or detriment caused by the construction and maintenance of 
Gut Dam to such property, what is the nature and extent of such 
damage and what amount of compensation in terms of United States 
dollars should be paid therefor and by whom? * 


The italicized words directly above reveal an interesting feature of this 
agreement, namely, that the tribunal established thereunder has the power 
to conclude whether the United States is partially Hable. 

The Secretary of State explained this unique provision in his report to 
the President concerning the agreement: 


During the negotiations the Government of Canada took the position 
that the Government of the United States may have a partial legal 
responsibility in connection with the construction of Gut Dam and that 
Canada was prepared to enter into the agreemert only if the tribunal 
was empowered to consider whether the United States had made 
itself liable for any of the damage attributable to Gut Dam. Conse- 
quently the tribunal has authority to determine ‘‘by whor’’ compen- 
sation should be paid, which raises the possibility of a contingent 
liability on the part of the United States. 


According to this explanation, the United States, by action of the President 
with the advice and consent of the Senate, has waived the defense of 
sovereign immunity, to which it would be entitled in courts in the United 
States, for the purpose of certain claims brought by its own nationals in 
an international tribunal. 

The standards which the tribunal shall apply in determining any issue 


President of the International Court of Justice to designate such third member.’’ 
Ibid. 

21 Art. I(4): ‘‘No member prior to his appointment shall have been associated 
directly or indirectly with any matter relating to this Agreement.’’ Ibid. 

22 Art. I(3). ` 

28 Ibid. See also Art. XII(4). 

24 Art. II(1) (Emphasis added.) 

25 S, Exec. Doc. C, 89th Cong., ist Sess. 3 (1965). 
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of legal liability are also of some interest. In the main, the tribunal is 
to apply ‘‘the substantive law in force in Canada and in the United 
States,’’ ° including ‘‘international law’’ 2” and ‘‘all the documents passing 
between Governments concerning the construction of the dam and other 
relevant documents.’ ?8 If the trikunal finds ‘‘such a divergence between 
the relevant substantive law in force in Canada and in the United States 
of America that it is not possible to make a final decision,” then it shall 
apply such legal principles ‘‘as it considers appropriate, heving regard 
to the desire of the Parties hereto to reach a solution just to all interests 
concerned.’’*® The agreement spe2ifically provides that neither the mu- 
nicipal statutes of limitation of Canada and the United States ® nor the 
international law rule requiring the exhaustion of local remedies shall bar 
the allowance of any claim.*4 

Claims presented to the tribunal are to be handled exclusively in ac- 
cordance with the procedures spelled out in the agreement,®?* although 
the tribunal, with the concurrence of the two governments, may adopt 
rules for its proceedings consistert with the provisions of the agreement.’ 
The agreement provides for two coint Secretaries of the Tribunal, one 
appointed by each government," with whom the United States, within 
90 days after the agreement enters Into force, must file copies of each 
claim accompanied by all of the evidence upon which the United States 
intends to rely.” Canada then has 120 days within which to file with the 
Joint Secretaries copies of the answer it is submitting with respect to each 
claim, together with all of the evidence upon which it intends to rely.*¢ 
The agreement also allows the United States, within such time as the 
tribunal may prescribe in its rules, to file a brief with reference to the 
construction and maintenance of Gut Dam, and to any damage caused 
thereby, plus briefs in support of the individual claims.’ Canada, in 
turn, may file one or more reply briefs. With its briefs each government 
may submit evidence to rebut evidence submitted by the other govern- 
ment? 

According to the agreement the members of the tribunal, subject to the 
instructions of the two governments, shall determine the times and places of 
their meetings. Each government shall designate an agent who shall 
present to the tribunal all the pleedings, evidence, briefs and arguments 


26 Art. II(2) (a). 27 Art. IT(2) (b). 

28 Art, II(2) (a). 29 Art. IT(3). 

20 Art. IT(2) (a). 

31 Art. I[(2) (e). See Lillich, ‘‘The Effectiveness of the Local Remedies Rule 
Today,’’ 1964 Proceedings, American Society of International Law 101. 


32 Art, ITI (1). 88 Art. VI. 
34 Art. IV(1). 35 Art. VITI(1). 
86 Art. VIT(2). 37 Art. VII(8) (a). 


38 Art. VII(3) (e). 

39 Art. VII(3). ‘*No other pleadings or other briefs may be submitted by either 
Government except at the request of or with the approval of the Tribunal.’’ Art. 
ViII(4). 

40 Art. V. 


Š 
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of his government with respect to the claims.*4 Only the United States 
agent may present the ‘‘individual claims’’ of the United States,** thereby 
invoking the usual rule that individuals have no standing to pr2sent claims 
before international tribunals.** The tribunal, which may appoint its own 
experts *4 and make independent investigations with respect to property 
covered by any claim,*® is enjoined to render decisions on all claims 
submitted to it in an ‘‘expeditious manner,” ** but in any event not later 
than two years from the date of the tribunal’s first meeting.*? The de- 
cisions of the majority of the members of the tribunal, which must be 
supported by reasons in writing,*® shall constitute the decisions of the 
tribunal and are final and binding on the two governmsanis.*® The 
tribunal’s awards are to be paid in United States dollars within one year.®° 


LV. CONCLUSION 


Examining the Gut Dam Claims Act several years ago, this writer ob- 
served that ‘‘it will be interesting to see whether these claims, which in 
view of the countries involved are ideally suited for adjudication by a 
mixed claims commission, will be handled by this device or by the lump- 
sum settlement method.” 5- Without belittling the lump-sum settlement 
—national claims commission technique,*” it is heartening to see the United 
States, which has resorted to international tribunals infrequently since 
World War II, reaffirm its commitment to truly international adjudication 
whenever the situation warrants. National commissions, such as the 
Foreign Claims Settlement Commission or the British Foreign Compensa- 


41 Art. VITI(1). 42 Art. VITI(2). 

43 See 1 Oppenheim, International Law §155b (8th ed., Lauterpacht, 1955). For one 
area where individuals soon may be accorded direct access to a permanent international 
forum, see Hynning, ‘‘The World Bank’s Plan for the Settlement of International 
Investment Disputes,’’? 51 A.B.AJ. 558 (1965). 

44 Art. VITI(1). See, generally, White, The Use of Experts by International Tri- 
bunals (1965). 

45 Art. X, 48 Art. XIT(1). 

47 Art. XIV. 48 Art. XII(2). 

49 Art. XIT(4). 

50 Art, XIII. Quaere: If the tribunal finds that the United States is partially liable, 
must not Congress promptly appropriate funds to pay part of the awards or risk 
placing the United States in breach of its international obligation? See text at note 
25 above. It should be noted that the Department of State takes the position that 
the United States is under no legal obligation to pay part of any award, Article XIII 
having been ‘‘intended to refer to awards granted by the tribunal on claims against 
the Government of Canada only.’’ The text of the agreement, however, does not make 
this intention apparent. 

51 Lillich, ‘‘The Jay Treaty Commissions,’’ 87 St. John’s Law Rev. 260, 282, note 
91 (1963). 

52 See note 2 above. See also Re, ‘‘Domestiz Adjudication and Lump-Sum Settlement 
as an Enforcement Technique,’’ 1964 Proceedings, American Society o? International 
Law 39. 
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tion Commission,®® may permit the expeditious settlement of claims against 
certain countries,** but their decisions cannot contribute to the develop- 
ment of the law of international claims to the same extent as the decisions 
of international tribunals. Moreover, as this writer has stated before, 
‘fonly by the repeated resort zo such [international] commissions is the 
needed basis for an international judicial system likely to develop.’’ +° 

The Gut Dam Claims Agreement, which deprives the Foreign Claims 
Settlement Commission of jurisdiction to determine these claims against 
Canada," thus apparently reflects the view of the Department of State that 
exclusive reliance upon the unilateral adjudication of international claims 
is not the soundest way to bcild an international legal order. On the 
other hand, the Commission’s brief digression into the field cf water- 
damage claims against a frierdly foreign Power has not been without 
benefit. While it has served to illustrate those situations where claims 
adjudication should not be entrusted to a national claims commission, at 
the same time it also has provided a useful precedent for those persons 
interested in extending the Comzmission’s jurisdiction to cover more fruitful 
areas.5> For these reasons the importance of the Gut Dam Claims Agree- 
ment transcends both the unique nature of its subject matter and the fact 
that, in the words of President Johnson, it is ‘‘an outstanding example of 
the close and friendly cooperation between us and our good neighbor to 
the north.’’5® Its most important contribution to international law may 
well be the restated commitment by the United States to the bilateral as 
well as the unilateral adjudication of international claims.” 


Ricuarp B. Liuurca 
Director, International Legal Siudies, Syracuse Umversity College of Law 


53 On the latter commission, see Lillich, note 2 above, at 479-488. See also Lillich, 
‘í International Claims: A Comparative Study of United Kingdom and United States 
Practice,’’ in 17 Current Legal Problems 157, 166-175 (1964). 

54 Soubbotitch has observed that ‘‘the respective advantages of the two devices. the 
national and the international claims commissions, will ultimately depend upon the 
standing, legal philosophy, foreign policy and financial reliability of the nation with 
which the United States is to reach a settlement agreement. A mixed claims commission 
with Canada may be preferable to a lump-sum agreement, whereas a lump-sum agree- 
ment with the U.S.S.R., Bulgaria or Egypt would probably be preferable to a com- 
mission composed of one American member, a member of that other state, and an 
umpire, whose every award would Lave to be enforced against that other state.’’ 
Soubbotitch, Book Review, 16 Rutgers Law Rev. 934, 637 (1962). 

55 Lillich, op. cit. note 2 above, at 104. 

56 Lillich, note 51 above, at 283. 

57 Pub. Law No. 87-587, $5, 76 Szat. 388 (1962). See text at and accompanying 
note 17 above. See also Re, The Forsign Claims Settlement Commission and the Lake 
Ontario Claims Program, reprinted in 4 Int. Legal Materials 473 (1965). 

58 See, generally, Lillich, The Protection of Foreign Investment: Six Procedural 
Studies, Ch. V (1965). 

53 S. Exec. Doe. ©, 89th Cong., Ist Sess. 1 (1965). 

60 See Summers, ‘‘Present Trends in the Poliey of the United States on the Legal 
Settlement of International Disputes,’? 5 Va. J. Int. Law 200, 209 (1965). 
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THE SABBATINO AMENDMENT—INTERNATIONAL LAW MEETS CIVIL PROCEDURE 


Now that the Congress has come down firmly, if not altogether conf- 
dently, on the side of those who would limit the act of state doctrine, it may 
be worth trying to sort out in a preliminary way just what the Congress 
has accomplished. 

In the Sabbatino case? the Executive Branch had argued and the Su- 
preme Court had held, that United States courts should not review the 
official acts of foreign governments affecting property within the foreign 
state, at least in the absence of an affirmative declaration by the Executive 
that there would be no objection to such judicial review. The majority of 
the organized Bar had argued, and the Congress has now agreed, that the 
courts of the United States should review the official acts of foreign govern- 
ments if these acts affect property beneficially owned by United States 
citizens and are alleged to be in violation of the principles of international 
law. This position also recognizes that there may be situations in which 
there are foreign policy objections to judicial review, but puts the burden 
upon the Executive to raise such objections in particular cases as a bar to 
judicial review. | 

It is not the purpose of this note to go over once more the merits of the 
controversy about whether respect for international law and protection for 
alien property rights are furthered more by participation or by abstinence 


1 The so-called ‘‘Sabbatino Amendment,’’ also known as the ‘‘Rule of Law Amend- 
ment,’’? appears as Sec. 620(e)(2) of the Foreign Assistance Act of 1961, as amended 
by the Foreign Assistance Act of 1965, P.L., 89-171, 79 Stat. 653, signed Sept. 6, 1965. 
The full text of the amendment, showing the additions (italicized) and deletions 
(bracketed) from the previous version, is as follows: 

‘*Notwithstanding any other provision of law, no court in the United States shall 
decline on the ground of the federal act of state doctrine to make a determination on 
the merits giving effect to the principles of international law in a case in which a claim 
of title or other right to property is asserted by any party including a foreign state 
(or a party claiming through such state) based upon (or traced through) a confiscation 
or other taking after January 1, 1959, by an act of that state in violation of the 
principles of international law, including the principles of compensation and the other 
standards set out in this subsection: Provided, That this subparagraph saall not be ap- 
plicable (1) in any case in which an act of a foreign state is not contrary to inter- 
national law or with respect to a claim of title or other right to property acquired 
pursuant to an irrevocable letter of credit of not more than 180 days duration issued 
in good faith prior to the time of the confiscation or other taking, or (2) in any case 
with respect to which the President determines that application of tha act of state 
. doctrine is required in that particular case by the foreign policy interests of the United 
States and a suggestion to this effect is filed on his behalf in that ease with the court 
[, or (3) in any case in which the proceedings are commenced after January 1, 1966].’? 

In accepting the Senate text, including the elimination of a terminal date for the 
legislation, rather than the House version, which would simply have extended the 1964 
version for another year, the managers on the part of the House stated: 

‘(The managers on the part of the House accepted the Senate provisions with the 
understanding that this would not preclude either committee from reviewing the issues — 
and making a further determination when hearings are held next year on renewal of the 
foreign aid authorization.’’ (Foreign Assistance Act of 1965, Conference Report, 
H. Rep. No. 811, 89th Cong., 1st Sess. (1965), p. 21.) 

2 Banco Nacional de Cuba v. Sabbatino, 376 U. S. 398 (1964); 58 A.J.I.L. 779(1964). 
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on the part of our domestic courzs. As an effort in creative jurisprudence, 
the Congressional call upon ccurts in the United States (or more accurately, 
the prohibition on abstinence) to adjudicate claims of international law 
violations carried out by foreign states may have its merits.” As an effort 
to deter expropriations or otherwise affect the policies of the emerging 
nations, enactment of the Sabbatino Amendment can only be regarded as 
quixotic. But the purpose cf this comment is to examine the Sabbatino 
Amendment as an exercise in the fashioning of a judicial remedy. 

The Sabbatino case itself was a freak case, in that it was the plaintiff 
which claimed under an expropriation, and the defendant, who (by sleight 
of hand) had taken possession of the proceeds of the expropriated property. 
Also, the property—or rather the bill of lading representing an identifiable 
shipment of the expropriated sugar—came into the United States within 
a few days of the act of expropriation, pursuant to banking arrangements 
previously made. The typical sittation, however, and the one in the minds 
of all of those who have written and spoken on the act-of-state controversy 
over the past eight or ten years, is the reverse. There has been an ex- 
propriation, and some property belonging to the taking state later finds 
its way into the United States. Plaintiff, a dispossessed owner, seeks to 
attach this property as a means of securing at least partial ecmpensation 
for his loss. 

Three kinds of questions woulc. face any such plaintiff. First, how is the 
property on which he seeks to base his suit to be identified and character- 
ized? Second, must the plaintiff’s claim relate to the property before the 
court? And third, if the property before the court is in the possession of 
the taking state or its agents, what is the relation betweer plaintiff’s 
action and the doctrine of sovereign immunity ? * 


1. The Property in Kuit 


If the person in possession of the property in suit is a person other than 
the taking government or one of its instrumentalities, the only way in which 
a dispossessed owner could proceed against such property would be by a 
claim to the specific property, t.2. by a possessory action in the nature of 
replevin. 

Some of the problems with sich actions are familiar. To begin with, 
does an action to recover specifie property lie at all with respect to fungible 
goods such as oil, sugar, rubber, or tobacco—the typical objects of ex- 
propriation 3 

Second, once the property has entered the general channels of commerce, 
how can the plaintiff prove that the particular property before the court 
was his? 


8 This writer’s views, as elsewhere stated, are to the contrary. See Brief for the 
United States as Amicus Curiae in Sakbatino; Book Review, 77 Harvard Law Rev. 
388 (1963); 5 Harvard International Lew Club Journal 215 (1964). 

4 Throughout this paper it is assumsd that there has been no Presidential determina- 
tion that application of the act of stata doctrine is required in the ease under discus- 
sion. 
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Third, assuming it is possible to trace the property—tfor example, where 
there are special characteristics of a product and the victim of the ex- 
propriation had the exclusive right to produce or export such product 
from the taking state—-what is the effect of a change in the character of 
the goods, or of their commingling with other goods? Under old New 
York eases, for instance, a change in form, such as from grain into wheat 
or logs into lumber, is said not to defeat the action, but a change in specie, 
as from wheat into bread, does defeat the action, if made by an innocent 
purchaser.® 

Fourth, what about the defense of an innocent purchaser? In some 
eases, for instance, where the product could have come from only one 
source and all the world knew that the taking country had expropriated 
the alien owners who had had exclusive rights, 1t might be found that no 
one who acquired that product, whether from the taking government or 
via intermediaries, could be an innocent purchaser. However, this would 
be a rather harsh standard, and an unlikely one, in view of the large 
number of cases which have, for one reason or another, upheld title claimed 
through the taking state. Assuming the defendant can establish himself 
as an innocent purchaser, would the general American view favoring the 
lawful owner over the bona fide purchaser prevail? Or would the court 
in the United States, under its conflicts of law principles, look on this 
issue to the law of the place where the defendant acquired the property, 
which, if it follows the civil law view, is likely to favor the innocent pur- 
chaser? ? 

Since the act of state doctrine as formulated in Sabbatino is, in a sense, 
another way of stating that the public policy of the forum, or its view of 
international law, is not to be substituted for the law of the place of 
transfer, and since the statute plainly seeks to reverse this, we have not 
raised here the more general conflict of laws question, t.e., what the effect 
of the normal lex situs rule would be on actions of the kind her2 contem- 
plated. But two more questions need to be raised under thə general 
heading, relevant particularly to actions to be brought under the Sabbatino 
amendment. 

Fifth, assuming all the other hurdles are passed, can a dispossessed 
owner claim as his property oil or rubber or sugar or tobacco produced 
in Year II on the land (or from the subsoil) that was taken from him in 
Year I? 

Finally, does the breach of a contract or concessicn—even assuming it is 
a violation of international law, as is declared in section 620(e) (1) of the 
Foreign Assistance Act (the principal Hickenlooper Amendment)—give 

5 E. g. Silsbury v. McCoon, 3 N. Y. 379 (1850). 

8 See, E.g., the cases cited in Sabbatino, 376 U. S. at 421, note 21. 


7For two older New York cases taking opposite views of this question, compare 
Edgerly v. Bush, 81 N. Y. 199 (1880) with Goetschius v. Brightman, 245 N. Y. 186 
(1927). 

8 See 376 U. S. at 438. 

® See A.L.I. Restatement of Conflicts of Law, Second, See. 215 (immovable property) ; 
Sees. 254a and 257 (movable property) (Tent. Draft No. 5, 1959). 
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rise to a property claim, as contrasted with a claim for damages? So far 
as this writer is aware, no American court has passed on that question. 

We cannot predict the answers to all of the questions suggested here, 
and of course they may vary from case to case. But, entirely aside from 
the question of what is the substantive international law standard to be 
applied,?® it is clear that the road to recovery in this type of case is far 
from easy or obvious, even where the plaintiff asserts a claim to specific 
property before the court and the defendant is not a governmental instru- 
mentality. 


2. An Action for Damages 


In addition to an action based on specific property, it may be thought 
that an expropriation would give the victim a claim for damages or compen- 
sation, provided he could find the right defendant. And if the defendant 
itself—presumably the government of a foreign state—could not be found, 
the claim might be brought against some property of the defendant in a 
so-called guasi in rem action.” 

This would appear to have been so under the 1964 version of the 
Sabbatino amendment.?? If some property belonging to a foreign state 
came into the United States, and that foreign state had expropriated 
plaintiff’s property after January 1, 1959, it would seem that plaintiff 


10 The Senate Committee report states on this point: 

‘(This paragraph (e) (2) refers to ‘the principles of international law, including the 
principles of compensation and the other standards set out in this subsection.’ This 
reference is to the provisions of section 62C(e)(1) which define the obligations of 
international law to include ‘speedy compensation ... in convertible foreign exchange 
equivalent to the full value’ of the property affected.’’ (Foreign Assistance Act of 
1965, Report of the Committee on Foreign Re-ations, S. Rep. No. 170, 89th Cong., 1st 
Sess. (1965), p. 19.) Query whethar this resolves the doubts expressed on this point 
by the Supreme Court, 376 U. 5. at 428-430. 

11 The most concise definition of a quasi in rem action appears in the Introductory 
Note to Chapter 9 of the A.L.I. Restatement of Judgments (1942). In pertinent part 
it reads as follows: 

‘*There are two types of proceedings quasi in rem. In both of thera the jurisdiction 
of the court is based on power over a thing and the effect of the judgment is to affect 
interests of particular persons in the thing. 

‘‘In the second type the plaintiff is not seeking to establish a pre-existing interest in 
the thing but is seeking to enfcrce a personal claim against the defendant by applying 
the thing to the satisfaction of the claim. Oz this type are actions to recover damages 
for breach of contract or for tort begun by attachment or garnishment or creditor’s 
bill, where the court has no jurisciction over the person of the defendant but has 
jurisdiction over a thing belonging to the defendant or over a person who is indebted or 
under a duty to the defendant.’’ 

12 Foreign Assistance Act of 1964, P.L. 88-632, 78 Stat. 1009 (1964), Sec. 301(d) (4). 
The text may be seen by referring to the changes indicated in note 1 above. 

18 Though the date fixed in the statute coincides with the coming to power of Castro 
and much of the discussion has beer with property taken in Cuba in mind, we may 
for the time being disregard the possibility that the foreign government is Cuba, 
since all property in which Cuba or Cuban nationals have an interest, and all property 
originating in Cuba, has been prohibited from entry into the United States since early 
1962. Proclamation No. 3447, Emkargo on All Trade with Cuba, 27 Fed. Beg. 1985 
(1962); Cuban Assets Control Regulations, 31 C.F.R. §§ 515.101-808 (Supp. 1964). 
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could (subject to other limitations discussed later) have brought a damage 
action for conversion or breach of contract, regardless of whether the par- 
ticular property before the court had been his. The amendment forbade 
courts in the United States from declining on the ground of the act of 
state doctrine to hear any case ‘‘in which a claim of title or other right is 
asserted by any party ...’’ based upon a confiscation after January i, 
1959.14 Apparently this would have permitted a plaintiff to proceed 
against any property of defendant in a quasi in rem action. A former 
property owner could, so far as appeared from Section 620(e) (2) bring 
an action quasi in rem against, for example, a ship belonging to the country 
alleged to have expropriated his property in violation of international law. 
One such plaintiff, the ex-owner of a plantation in Indonesia, did just 
that in April of 1965, by attempting to proceed against a ship owned by 
the Government of Indonesia as it tied up in Los Angeles harbor. 
However, his suit was. dismissed at once on the basis of lack of juris- 
diction in admiralty, and therefore the question of whether in such a case 
the act of state doctrine would be a good defense was not tested.?> 

The 1965 version of the legislation contained an interesting change. The 
statute now reads: 


no court in the United States shall decline on the ground of the federal 
act of state doctrine to make a determination on the merits giving 
effect to the principles of international law in a ease in which a claim 
of title or other right to property is asserted by any party... . 


Does this change the outcome in the case of a quasi in rem action? The 
purpose of the two words inserted, as stated in the Senate committee re- 
port, was 


to make it clear that the law does not prevent banks, insurance com- 
panies, and other financial institutions from using the act of state 
doctrine as a defense to multiple liability upon any contract or 
deposit or insurance policy in any case where such liability has been 
taken over or expropriated by a foreign state 3" 


14 From the text, it might be thought that the phrase ‘‘claim of title or other 
right’’ related only to the party claiming by virtue of the confiscation. But this ap- 
pears to be too literal a reading. There is no evidence that the 1964 conference sought 
to make a substantive change on this point from the text as passed by the Senate, which 
said simply ‘‘no court in the United States shall decline to make a determination on 
the merits ... in a case in which an act of a foreign state ... is alleged to be contrary 
to international law. ...’? Compare Foreign Assistance Act of 1964, Conference Re- 
port, H. Rep. No. 1925 (88th Cong., 24 Sess. (1964)), pp. 3, 16, with Report of Com- 
mittee on Foreign Relations, S. Rep. 1188, Part 1 (88th Cong., 2d Sess. (1964)), pp. 
24, 37. 

15 American Hawaiian Ventures Ince., formerly Hawaiian Sumatra Plantations Ltd. 
v. M. V. J. Latuharhary and Djakarta Lloyd Lines, Admiralty No. 65-687-WB, U.S.D.C., 
So. Dist. Cal. Decided May 13, 1965. 

16 The same plaintiffs made a similar attempt two weeks later when the same vessel 
arrived in Newark, New Jersey. Admiralty No. 576-65, U.S.D.C., Dist. N. J. At this 
writing the second ease had not been decided. 

17 Report of the Committee on Foreign Relations, note 10 above, p. 19. 
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an eminently practical provision designed presumably tc win the sup- 
port of banks and insurance companies, if hardly consistent with the lofty 
professions of those who would, through this amendment, promote respect 
for the ‘‘rule of law.” . 

The language of the Senate committee would suggest that there was 
no intent to affect the power, so far as it existed, of the victim of an ex- 
propriation to bring an action quasi in rem. Indeed, if the purpose of 
the amendment was to deter expropriations and to afford victims of 
expropriation an opportunity for securing compensation within our do- 
mestie judicial system, why should there be a difference between an action 
in the nature of replevin and an action in the nature of damages for con- 
version? To put it another way, why should there be a difference between 
the plaintiff who lost his ship and the plaintiff who lost his plantation or 
oil well? On the other hand, the chief spokesman for the proponents of 
the amendment said in 1965, in response to questioning before the House 
committee, that the amendment (even without the additional words) ‘‘has 
no provision in its scope to apply to property other than that actually 
expropriated by the foreign country itself.’’2* Thus it is simply not 
clear whether the statute as it now stands does or does not extend to persons 
who do not assert title to the specific property before the court. 


3. Sovereign Immunity 


Both kinds of action we have discussed—actions relating to specific 
property and actions quasi in rem—may involve property in the possession 
of the taking state and therefore raise questions under tke doctrine of 
sovereign immunity. Since this doctrine is a cousin, though not a sister, 
of the act of state doctrine, and since there is much confusion about the 
relation between the act of staie and sovereign immunity Coctrines, it is 
worth reviewing briefly the current state of the doctrine of sovereign 
immunity in the United States, so far as it is relevant here, 


18 Foreign Assistance Act of 1965, Hearings before Committee on Foreign Affairs, 
Part IV, p. 607, Testimony of Mr. Cecil J. Olmstead (89th Cong., ist Sess., 1965). 
Two pages further on in the Hearings the following colloquy appears between Mr. 
Olmstead and Congressman Cameron: 

Mr., Cameron: ... 

‘tMr. Olmstead, back on Mr. Fraser’s line of questioning. I am confused. I have 
the feeling from this particular amendment that if X country expropriates the oil industry 
in violation of law and does not provide adequate compensation, and the oil belongs to 
Texaco, then there is a shipment of timber into New York harbor which has also been 
nationalized at some previous date, couldn’t you attach the timber and sue as long as 
it was the property of the other soverzign state? 

<t Mr. Olmstead. Under the facts you have set forth, this would not be a case in 
which the company to which you made reference was asserting a claim of title or other 
right in that particular case with regard to that commodity. 

tt Mr. Cameron. This is entirely different than the amendment as it has been ex- 
plained to me by proponents of your particular committee in the past. It has been 
explained under this provision that they claim it would have a right to a certain claim 
against any property belonging to the other sovereign state. I would assume that would 
not include their Embassy, but virtually anything else.” 


~~ 
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There is one fundamental difference between the two doctrines. The 
act of state doctrine deals with the activities of a foreign state carried 
out in its own territory; the doctrine of sovereign immunity deals with 
the activities of a state (or its agents) carried on outside of its own terri- 
tory. But in a number of respects the two doctrines are similar. In the 
first place both to some extent limit the day in court of private parties 
affected by foreign governmental acts. Second, both find their principal 
rationale in terms of overriding considerations of foreign relations. 
Finally, since the first point goes against the grain and the second is at 
best vague, if not suspect, there has been a strong drive in the United 
States to restrict both doctrines. 

In recognition of the increasing involvement by governments in com- 
mercial activities, the State Department some 13 years ago undertook to 
modify its policy toward the immunity of sovereign states by announcing, 
in the famous ‘‘ Tate letter,” that it would no longer suggest that immunity 
from suit be granted with respect to ‘‘private acts’’ of the sovereign 
(jure gestioms) 7 

The Tate letter did not spell out the distinction between private or com- 
mercial and public acts, and it did not go into the other complications 
that were bound to develop. For instance, if, in certain circumstances, 
sovereign states were no longer to be granted immunity (at leest as far 
as the State Department was concerned), how was a suit against a sov- 
ereign to be commenced? It had always been thought that an arabassador 
or other diplomatic representative could not be personally served with 
legal process.2° Similarly, consular representatives are not proper 
“agents” for purposes of receiving service of process addressed to a 
foreign government.” Not until adoption of so-called ‘‘long-arm statutes”? 
for service of process in State court proceedings,”* plus their assimilation 
by reference into Federal practice through the 1963 amendments of Rule 
4(d) and 4(i) of the Federal Rules?’ did the pcssibility arise of com- 
mencing suits against a sovereign without attaching the sovereign’s prop- 
erty.” But which property was subject to attachment? 


19 Letter from Acting Legal Adviser, Department of State, to Acting Attorney 
General, May 19, 1952, 26 Dept. of State Bulletin 984 (1952). 

20 Hellenic Lines Ltd. v. Moore, 345 F. 2d 978 (D.C. Cir., March 25, 1965; digested 
below, p. 927. 

21 Oster v. Dominion of Canada, 144 F. Supp. 746 (N.D.N.Y., 1956), digested in 
50 AWJ.LL. 962 (1956); aff’d 238 F. 2d 400 (2d Cir., 1956); cert. denied, 353 U. S. 
936 (1957); Purdy Co. v. Argentina, 333 F. 2d 95 (7th Cir., 1964), digested in 59 
A.J.LL. 162 (1965); cert. denied, 379 U. S. 962 (1965). 

22 E.g., New York Civil Practice Law and Rules (7B MeKinney’s Consol. Laws 
Ann.), Sees. 302, 313. Illinois Civil Practice Act (IIL. Rev. Stat., Ch. 110), Sees. 16, 17. 

23 Fed. R. Civ. P. 4(d), 4(i) as amended, effective July 1, 1963. See also Notes of 
Advisory Committee on Rules, printed in 28 U.8.C. App. following Rule 4 (Cum. Supp. 
V, 1964). 

24 See Victory Transport Inc. v. Comisaria de Abastecimientos y Transportes, 336 
F. 2d 354 (24 Cir., 1964), digested in 59 AJ.I.L. 388 (1965), where the assimilation 
of the State service of process authorization came through Sec. 4 of the Federal Arbi- 

| tration Act, 9 U.S.C, §4, which in turn incorporates the Federal Rules. 
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It soon appeared that regardless of the cause of action, certain govern- 
mental property, for example, a bank account held in the name of the 
foreign government, was immune.” In other words, not only must the 
cause of action appear to relats to a ‘‘private’’ or ‘‘commercial’’ activity 
of the defendant government, but the defendant’s property on which juris- 
diction is sought to be founded must be commercial in cheracter. Prob- 
ably—though this is not clear—the property attached and the claim sued 
upon need not have a direct relation: A commercial vessel belonging to 
state A might be the basis for a quasi in rem action not only by the ship’s 
chandler, but also by the person who had sold shoes to A’s army or bought 
beef from A’s agricultural export agency, assuming the latter are con- 
sidered commercial claims. 

Would such claims be considered commercial for the purpose of over- 
coming a plea of sovereign immunity? ** More to the point of our original 
question, what about a claim arising out of an expropriaticn? ° 

Only one United States court appears to have addressed itself specifically 
to the question of the distinction between commercial and governmental 
acts set forth but not detined in the Tate letter. In Victory Transport 
Inc. v. Comisaria de Abastecimientos y Transportes,” the Court of Appeals 
for the Second Circuit expressly upheld the Tate doctrine, on the ground 
that 


it-makes no sense for the courts to deny a litigant his day in court 
and to permit the disregard of legal obligations to avoid embarrassing 
the State Department if that agency indicates it will not be em- 
barrassed. 


The court set forth five categories of acts falling within the concept of 
‘‘publie acts’’: (1) internal administrative acts, such as the expulsion of 
an alien; (2) legislative acts, such as nationalization; (3) acts concerning 


25 New York and Cuba Mail 8.5. Co. v. Republic of Korea, 182 F. Supp. 684 
(S.D.N.Y., 1955), digested in 50 A.J.LL, 187 (1956). 

28 See, for a perhaps outdated view, Kingdcm of Roumania v. Guaranty Trust Co., 
250 Fed. 341 (2d Cir., 1918): ‘‘It seems to us manifest that the Kingdom of Roumania 
in contracting for shoes and other ecuipment for its armies was not engaged in business 
but was exercising the highest sovereign function of protecting itself against its 
enemies. ’’ 

An Italian court, on essentially the same set of facts, reached the opposite result a 
few years later. Stato di Romania v. Trutta, 1926, I Monitore dei Tribunali 288; 26 
AJ.I.L. Supp. 629 (1932). 

27 Without addressing itself to the distinction between commercial and public acts, 
one lower court in Pennsylvania recently refused to grant immunity from suit to the 
Republie of Venezuela in an action brought to secure damages for an alleged ex- 
propriation of certain mineral rights in that eountry. The action was commenced by 
attachment of a state-owned merchant vessel but the vessel was subsequently released. 
Chemical Natural Resources, Inc. v. Republic of Venezuela, Ct. of Com. Pleas, Phila. 
Co., Pa., Sept. Term, 1963, No. 2048 (Dec. 18, 1964; opinion May 13, 1965). At this 
writing, the case is on appeal to the Supreme Court of Pennsylvania (Jan. Term, 1965, 
No. 141). 

28 Victory Transport Inc. v. Comisaria de Abastecimientos y Transportes, 336 F. 24 
354 (2d Cir., 1964) digested in 59 A.J.L.L, 888 (1965); cert. denied, 381 U. S. 934 
(June 1, 1965). 
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the armed forces; (4) acts concerning diplomatic activity; and (5) public 
loans. Causes of action arising out of these kinds of acts would not sub- 
ject the sovereign to suit without its consent, whether or not the State 
Department filed a suggestion of immunity with the court. Other causes 
of action would be presumed to present no overriding foreign policy reason 
for granting Immunity, and thus suits could be maintained unless the State 
Department changed its policy or suggested immunity in a particular case. 

It may be pointed out that the Second Circuit’s attempt at definition 
is not very precise.2® And it may well be that other circuits, or the 
Supreme Court, will be less inclined to adop the restrictive theory of 
immunity, or will choose a formulation other than one based on the Tate 
letter. But Victory Transport is the most recent authoritative state- 
ment of the sovereign immunity doctrine in the United States, and it 
certainly represents the furthest step thus far away from the doctrine of 
absolute immunity. Yet, whatever may be the precise limits of the 
categories enumerated by the Second Circuit, it is clear that they would 
embrace all of the governmental activities that 2ould give rise to the kinds 
of cases envisioned by the Sabbatino amendment—presumably the acts de- 
scribed under (A), (B) and (C) of Section 620(e)(1) of the Foreign 
Assistance Act. Indeed, category (2) above se2ms to cover practically all 
of the possible situations. 

Thus it appears that, with one exception, a plaintiff proceeding against 
a foreign government who could pass all of the other hurdles we have 
discussed would founder on the rock of sovereign immunity, not at the 
stage of execution of judgment but at the very outset. For even if title to 
the property on which jurisdiction is sought to be based is alleged to have 
been wrongfully acquired in violation of international law, it would seem 
that the government in possession will be entitled =o claim immanity un- 
less plaintiff asserts a superior claim of title. 

The one exception would be an action in the nature of replevin, where 
plaintiff himself claims ownership of the very property before the court. 


29 In fairness, it was sufficient for the court to rule on the suit ‘before it, involving 
a claim for damages arising out of a charter party. 

80 See, for example Flota Maritima Browning de Cuba v. M.V. Ciudad de la Habana, 
335 F. 2d 619 (4th Cir., 1964), digested in 59 A.J.I.L. 161 (2965). While the majority 
decided against immunity in that case on the ground that there had been a waiver, the 
dissenting judge indicated that he was not impressed by the tendeney to restrict im- 
munity : 

“I am not unaware of the able administrative commentaries to the effect that the 
rule of the Berizzi case [271 U. S. 562 (1926), expressing the doctrine of absolute im- 
munity even for a merchant vessel against a commercial claim against the vassel] is no 
longer the attitude of the U. S. Department of State. ... But nowhere do I find the 
Supreme Court professing any change in its outlook, ard I would await its own articu- 
lation, words for me preferable even to a scholar’s forezast.’’ (335 F. 2d at 628-629.) 

31 The Supreme Court asked the Solicitor General for his views on the petition for 
certiorari in Victory Transport, but then denied certiorari, despite the urging of the 
Solicitor General to take the case if the Court viewed it as presenting directly the 
question of the scope of the doctrine of sovereign immunity. The petitioner had framed 
the question in such a way as to focus only on the questions of consent and service of 
process. 
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In such a situation the court might well say that title to the property was 
' in doubt, and proceed to trial before passing on the claim of sovereign 
immunity.** If the court held that the act of the taking state was contrary 
to international law, it might find that this act did not serve to pass title. 
Under conflict of laws principles, this is by no means an inevitable result." 
The court could well hold that title did pass under the law of the place of 
transfer and that plaintiff hed only a claim for damages. But if the 
court held that the title depended on the validity of the act of the foreign 
state under international law, the plea of immunity would turn on the 
same issue as the suit for return of the property, and the two would in 
effect be decided together. Only in this situation would the Sabbatino 
amendment have changed the outcome of the case. But then we are back 
to the expropriated shipowner, the only person who, practically speaking, 
might benefit from the amendment. 

As stated at the outset, it has not been the purpose of this note.to add 
to the philosophical debate concerning the act of state doctrine. The 
purpose here has merely been to see how the debate has been translated 
into statute. It may fairly be concluded that the Congress has managed 
in one paragraph to undo some, but not all, of a major decision of the 
Supreme Court. It has told all the world that United States courts will 
not sit by idly and see former American property pass through their juris- 
diction. But while courts may not be idle if some such property should 
come to the United States, the chances that any plaintiff will recover any 
compensation as a result of the amendment are very small indeed. 


ANDREAS F. LOWENFELD * 
Deputy Legal Adviser, Department of State 


THE AMMOUN CASE AMD THE ELECTION OF JUDGES TO THE 
INTERNATIONAL COURT OF JUSTICE 


The election of judges to the International Court of Justice in 1963 
provided an interesting case of an electoral problem which has been 
analyzed by Aleksander W. Rudzinski in this Journau.? 

At a meeting of the Security Council held on October 21, 1963, for the 
purpose of electing five members of the Court, stx candidates received a 
majority on each of the first two ballots.2 On the third ballot, only the 


32 See Stephen v. Zivnostenska Banka, National Corp, 15 A.D. 2d 111, 222 NYS. 
2d 128 (App. Div., Ist Dept., 1961), digested in 56 A.J.I.L. 848 (1962); aff’d 12 
N. Y. 2d 781, 285 N.Y.S. 2d 1 (1962). 

33 See citations to A.L.I. Restatement of Conflict of Laws, Second, note 9 above. 

* The opinions expressed herein are those of the author, end do not necessarily repre- 
sent the views of the United States Government or the Department of State. 

153 AJL. 81-111 (1959). 

2 Letter dated Oct. 22, 1963, from the Permanent Representative of Lebanon to the 
President of the Security Council, U.N. Doe. 85445, Oct. 24, 1963; Note by the Secre- 
tariat on Procedure Followed in the Security Council at its 1071st Meeting, Oct. 21, 
1963, in connection with the Election of Five Members of the International Court of 
Justice, U.N. Doe. 8/5449, Oct. 31, 1963. 
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desired number of five received a majority. M. Fouad Ammoun of Lebanon 
was the candidate who received a majority on the first two ballots, but 
not on the third. In fact, on the first ballot he r2ceived more votes than 
two of the candidates who were eventually declared elected to the Court. 
The General Assembly, on its first ballot, gave a majority to five candidates, 
ineluding M. Ammoun, who stood fourth in number of votes recetved. Since 
his name was not on the Security Council list, however, he was not con- 
sidered as elected. There being agreement on only four names, it was 
necessary to take further votes in order to elect one more member of the 
Court. Another candidate then received a majority in each of the electoral 
bodies. 

In this situation, the question arises whether the Court is legally con- 
stituted, since its membership might not seem to be in strict conformity 
with the provision of the Statute that ‘‘Those candidates who obtain an 
absolute majority of votes in the General Assembly and in the Security 
Council shall be considered as elected.” Does the fact that one candidate 
received the stipulated majority and was not considered as elected invali- 
date the elections? Although Rudzinski argued that the United Nations 
has followed an incorrect and illegal procedure in the election of judges, 
he does not conclude that the elections are therefore null and void.2 The 
Ammoun case, however, raises a more serious problem. Rudzinski was 
discussing an interpretation of the term ‘‘absolute majority’’ for the 
purpose of computing the minimum number of votes required. No election 
had turned on the resolution of this problem. In the Ammoun: case, the 
results of the election were in question. 

The present writer takes the view that the elections of 1963 were legal 
and valid, despite the seeming electoral irregularity, on the ground that the 
Security Council is competent, under the U.N. Charter, to determine 
whether it has properly discharged any responsibility entrusted to it. 
There is no basis for inquiring behind the formal certification by the 
Council that its balloting procedures have produced a given result. The 
question remains, however, whether the solution adopted was the best one 
available. As Rudzinski indicates,* three main possibilities were discussed 
in a previous Security Council meeting of December 6, 1951. 

1. All six names with a majority might be transmitted to the General 
Assembly, with the implicit assumption that a comparison of the two lists 
would reduce the number of successful candidates to a maximum of five. 
The President of the Security Council ruled against this possibility without 
any objection being raised by the Members. Rudzinski accepted this 
ruling as ‘‘quite sound as far as it goes.” © The language of the Statute, 
however, does not require this conclusion. Judges are to be elected by the 
Security Council and the General Assembly voting independently of each 
other, and a candidate must receive an absolute majority in each. It is an 
interpretation by the Security Council, not a stipulation of the Statute, 
that each organ must arrive independently at a list of names restricted to 


3 Loc. cit. 105-107. 4 Ibid. 85-86. 
5 Ibid. 85. 
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the number of positions to be filled. As a practical matter, it is obvious 
that the certification of six names by the Security Council might result in 
the defeat of a candidate of the nationality of one of the Great Powers. 
Therefore, it is probably wise to avoid this alternative, although it seems to 
be the one most nearly consistent with the language of the Statute. 

2. Those candidates who receive the highest number of votes might be 
considered as elected. This procedure would solve the problem of too many 
successful candidates by ‘‘dropping the lowest man.” A further complica- 
tion arises when it is necessary to break a tie, but this can easily be handled 
by a supplementary ballot. The Statute does not make any distinction as 
to a larger or a smaller majority, and therefore it 1s possible to argue that 
all candidates who receive a majority are on an equal footing, whether they 
receive 11 votes or 6. However, when too many nominzes receive a 
majority, the list has to be reduced in some way. A preference for those 
with the highest number of votes certainly is a common-sense interpretation 
within the spirit of the Statute. 

3. The entire balloting may be repeated if the number of candidates 
receiving a majority exceeds the number of positions to be filled. Adoption 
of this alternative by the Security Council was directly responsible, in the 
Ammoun case, for a result incompatible with Article 10, paragraph 1, of 
the Statute. If the list of six successful candidates on the first ballot had 
been transmitted to the General Assembly, or if the candidates with the 
highest majorities on the ballot had been considered as electad, this situa- 
tion would have been avoided. Without prejudice to the particular candi- 
dates involved in the 1963 election, the Ammoun case offers empirical 
evidence that the rules of the Security Council should be amended. 

One of the problems involved in the eleetion of judges to the Court is that 
of a proper interpretation of the term ‘‘absolute majority.’’ Rudzinski 
argued that United Nations practice is wrong, erroneous, incorrect and 
illegal.* The present writer finds it impossible to concur in that position 
for the following reasons: 

The argument that the United Nations is obligated to follow League of 
Nations practice is not compelling. It is true that the term ‘‘absolute 
majority’’ was adopted in the drafting of the Statute in order to avoid the 
possibility of elections by plurality,” and that the League Assembly based its 
calculation of the requisite majority upon the number of votes cast. On 
the other hand, one of the accepted meanings of ‘‘absolute majority’’ is 
the smallest whole number which is larger than 50 percent of the total 
potential votes. It is significant that this meaning was ascribed to the 
term at the San Francisco Conference. The first explicit reference to the 
definition later adopted by the General Assembly occurred in the proceed- 
ings of Subcommittee IV/1/B. The Subcommittee, in its report on Article 


e Ibid. 89, 99, 105. — 

7 Rudzinski’s explanation of this point is confirmed by my examination of the 
proceedings of the Advisory Committee of Jurists, in the archives of both the United 
Nations Library in Geneva and the Court itself at The Hague. 
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12, paragraph 2, of the Statute relating to a joint conference, made this 
statement: 


Considering the possibility of a misunderstanding in regard to the 
way in which the joint conference would obtain a decision to choose one 
name for each vacant seat, we suggest... the words ‘‘by an absolute 
majority’’. This phrase, in our opinion, will avoid the possible inter- 
pretation that the joint conference may elect a name for a vacant seat 
by simple majority. We believe that the Committee will agree that 
the six members of the joint conference, in making its recommenda- 
tion to the Assembly and the Council, should arrive at the choice of a 
name by the absolute majority of its members, namely, four of them. 
This will mean, of course, that a compromise between the representa- 
tives of the Assembly and the Council, within the joint conference, 
has been effected; otherwise, there always will be the possibility for 
three members of the joint conference, belonging either to the As- 
sembly or to the Council, to have the power of choosing a name for 
submission to their respective bodies.® 


Of even greater interest is the fact that the Coordination Committee, in 
its discussion of Article 10 of the Statute, ‘‘agreed that ... it was necessary 
to retain ‘absolute’ in front of ‘majority,’ since the required majority was 
one half of the whole membership plus 1.’’* Representatives of Australia 
and of the Soviet Union made it clear in the discussion that ‘‘absolute 
majority’’ meant one half the total membership plus.one, and the chairman 
of the Committee put this understanding on record in his summation. 

On the basis of this record, one may ask why the U.N. General Assembly 
is bound by a precedent which was forsaken at the San Francisco Con- 
ference. 

Rudzinski’s argument from textual exegesis fares no better. Emphasis 
is placed on the fact that Article 10 speaks of an absolute majority of votes 
an the General Assembly and in the Security Council, and not of such a 
majority of these two bodies.*®° The preposition ‘‘in,’’ however, can denote 
the place where the election is held, and its usage is not conclusive for the 
method of calculating the required majority. In the absence of an explicit 
definition in the Statute, it is a matter of interpretation whether ‘‘an 
absolute majority of votes in the General Assembly’’ (or Security Council) 
means such a majority of the votes available or of the votes cast. In other 
words, the language used in Article 10 reasonably permits the view that 
‘fan absolute majority of votes in the General Assembly’’ means one half 
plus one of the potential votes obtained when the election is held. 

The point is made that the wording ‘‘votes in the General Assembly’’ 
(or Security Council) means a majority on the basis of votes cest, because 
when a majority of Members is meant, the Charter and the Statute do not 
hesitate to say so plainly. This argument could just as easily be reversed, 
however, to assert that when a majority of those present and voting is 


8 Doc. No. 495, IV/1/B/1, May 22, 1945, 13 U.N. Conf. Int. Org. Does., pp. 538-539 
(1945). 

® Doc. No. WD 438, CO/202, Sept. 11, 1945, 17 ibid. 327 at 330 (1945). 

10 Loc, cit, 99, 104. 
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meant, the Charter does not hesitate to say so -plainly,.and therefore the 
failure to do this indicates that ‘‘absolute majority’? must be based upon - 
potential votes. Actually, tae failure to use the wording ‘‘majority of the 
Members’’ can be explained by & problem of drafting. Since non-Members 
of the United Nations participaze in the election of judges by the General 
Assembly, the language ‘‘majority of the Members’’ would be technically 
inaccurate. It seems that the question ‘‘Majority of what?’’ has not been 
unambiguously answered.!! 

There remains, of course, a practical difference between the League inter- 
pretation and that of the United Nations. The latter makes it more difficult 
for a candidate to obtain the minimum number of votes required for elec- 
tion, whenever there are any absences, abstentions or invalid ballots. 
Conversely, of course, it reduces the probability that ‘‘too many’? candi- 
dates will be elected on a given ballot. The procedure would be simplified 
‘in some elections by following the precedent of the League Assembly. As 
Rudzinski points out, the number of ballots necessary in 1956-1957 would 
have been reduced. On the other hand, application of the League prece- 
dent by the General Assembly in 1954 would have produced a different 
result from that in the Security Council, thus requiring at least one addi- 
tional ballot in each organ.** There is a choice between a probability that 
the voting procedure will be scmewhat more cumbersome and a slightly 
increased possibility that ‘‘too many’’ candidates will be successful on a 
given ballot. The practical wisdom of the United Nations in adopting the 
more rigorous definition of an ‘‘absolute majority’ may be questioned, but 
there is no doubt of its legal authority to exercise that option. The text of | 
Article 10 of the Statute is open to various interpretations. The General 
Assembly and the Security Ccuncil, as masters of their own rules of 
procedure, are not legally bound, by the precedent of the League of Nations 
in this matter. 

Winzuarp N. Hogan 


AN AMERICAN AEROSPACE LAW INSTITUTE 


There is a need in our country at this time for the creation of an insti- 
tute devoted to the study of domestic and international aerospace law. 
It is ironical that a nation which seeks with all its available capacity to 
become and remain the dominant astronautical Power in the world has 
found no sponsor for such an institute. 


11 Tbid, 104. 

12 Ibid. 100. 

13 U. N. General Assembly, 9th Sess., Official Records, p. 241 (A/P.V. 493) (1954); 
cf. also Rosenne, The International Court of Justiea 136 (1961). 

1 The term aerospace law has been defined in many recent publications. One such 
definition is as follows: ‘‘ ‘Aerospaca Law’ is the aggregate of the accepted legal 
rules applicable directly or indirectly to manmade or man-controlled flight. It combines 
the law of aeronauties and the law of astronautics, or ‘air law’ and ‘space law.’ 
‘Aerospace’ was defined in the glossary published in 1959 by the Research Studies 
Institute at Maxwell Air Force Base as follows: ‘The earth’s envelope of air and the 
space above it, the two considered as a single realm for activity in the flight of air 
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In 1950 an American lawyer who was a staff member of the Princeton 
Institute for Advanced Studies, past Vice President of Pan American 
` Airways, and a governmental consultant on matters of aviation law and 
policy, went to Montreal, Quebec, and pioneered the establishment of the 
International Institute of Air Law there. Subsequently, because of its 
broadening scope of study, that Institute was renamed the Institute of 
Air and Space Law. Similar institutes had been established in Western 
European countries decades in advance of that effort in Canada. One 
outstanding German lawyer was among the first to accomplish the organi- 
zation of an academic research and government consulting institute of this 
kind, with the establishment of the Institut für Luftrecht at the University 
of Cologne. Subsequently that Institute too, revised its name to the 
Institut fir Luftrecht und Weltraumrechisfragen. Several other such 
centers exist today in various countries, in most cases bearing titles such 
as the Institute of Air and Space Law, or the Institute for Air Law and 
Space Law Studies. To the knowledge of this writer, no such institute 
exists in the United States today. There is apparently no organized aca- 
demic program here devoted exclusively to the study, on a graduate level, 
of the problems and policies related to the developing fields of aero- 
nautical and astronautical law. That such a situation should exist is 
patently absurd. The only choice open to the serious American student, 
who would devote one or two years or more to a careful and fruitful study 
of aerospace law, is to seek a position at a university where he may be in 
contact with one of America’s recognized academic authorities in the field, 
_ or take a position with a branch of the Government concerned with such 
questions and obtain on-the-job training, or go abroad to study. 

There are many necessary and useful functions to be served by an 
American Aerospace Law Institute. Research in an organized and re- 
sponsible group of academicians, government workers, industrial and mili- 
tary officials, and students, for the purpose of eritically examining the 
current structure and future needs of American and international aero- 
space law, would be the primary function. There are already under way 
several active efforts to establish at leading university law schools well- 
equipped and current library collections of materials relating to aerospace 
law. Such a library is an obviously necessary component of a suitable 
institute to study aerospace law. At such an institute there would be 
sufficient interest and available capacity to produce a scholarly journal 
concerned with the total scope of aerospace legal and policy problems. 

Every year American students who wish to work in this area of study 
travel to Canada or Europe to find an organized program of study and 
research. The United States Air Force has sent high-ranking officers in 


vehicles and in the launching, guidance and control of ballistic missiles, earth satellites, 
dirigible space vehicles, and the like.’ The terms ‘aerospace engineering’ and ‘aero- 
space sciences’ are now widely used to indicate the indivisible and inclusive character 
of engineering and scientific functions related to flight at any altitude.’’ (Cooper, 
J. C., ‘‘Aerospace Law: Progress in the UN,’’ Astronautics and Aerospacs Engineer- 
ing, March, 1964, p. 42.) 
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its Judge Advocate Corps and the Federal Aviation Agency has sent 
members of its staff to study at the Institute in Montreal, apparently be- 
cause no comparable center exists in the United States. 

The problems which have impeded the formation of an American Aero- 
space Law Institute include lack of individual initiative, lack of financial 
support, lack of sufficient governmental support, lack of conviction that 
such an effort, if properly made, would be successful, and the lack of an 
individual or group with the desire or capacity to spearhead the drive. 

There are a number of universities which have expressed interest in 
hosting such an institute. Practically all of the established and reputable 
scholars in this field recognize and agree that an American Aerospace Law 
Institute is needed. Specific proposals have been submitted at both formal 
meetings on the topic in Washington and at informal meetings held 
sporadically across the country at various times. To this observer it ap- 
pears that the idea of an American Aerospace Law Institute is in the process 
of being talked to death before it will ever reach fruition in the establish- 
ment of a functional study center. 

It would clearly be in the national interest of the United States, as well 
as in the positive interest of the development of sound and necessary aero- 
space law and policy, domestically and internationally, to have a well- 
staffed, adequately equipped, sufficiently financed organization devoted to 
the advancement of the study of aerospace law in America today. Those 
officials in government, the military, university administrations and in- 
dustry, who have been discussing this matter for years, should make an 
immediate concerted effort to bring something out of the hours of talk and 
study which have gone into this topic, and should provide for and agree 
upon the establishment of an American Aerospace Law Institute at the 
earliest possible time. 

l STEPHEN E. DOYLE 


REPORT OF ADVISORY COMMITTEE ON “FOREIGN RELATIONS,” 1964 * 


At its eighth annual meeting in Washington on November 6-7, 1964, 
the Advisory Committee on ‘‘Foreign Kelations’’ agreed that the time had 
come to restate the basic aims of the State Department’s oldest docu- 
mentary series and to re-examine the present procedures for carrying out 
those aims. The Committee has described in earlier reparts the many 
problems besetting this distinguished series, recognized throughout the 
world as a model of governmental publication. Unfortunately, it must 
now report, some of those problems have not been solved. In spite of 
expressed sympathy by the highest officials in the Department, the His- 
torical Office simply does not have the manpower or money to do its pre- 
scribed job. The Committee believes that both the executive and the 


* This report is reprinted in the JOURNAL in the belief that it will be of interest to 
our readers. For preceding reports, see this JOURNAL, Vol. 52 (1958), p. 510; Vol. 54 
(1960), p. 402; Vol. 55 (1961), p. 969; Vol. 56 (1962), p. 518; Vcl. 57 (1963), p. 
614; and Vol. 58 (1964), p. 738. 
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legislative branches must act quickly and decisively to prevent a further 
deterioration of the situation. 

The Foreign Relations series, begun under Abraham Lincoln, has long 
occupied a central place in an effort to base American foreign policy on a 
popular comprehension of the national purpose. A democracy needs to 
marshal all its intellectual resources for thinking through current problems 
and continuing values. To that end, it must provide full freedom of 
inquiry to its citizens and easy access to the primary materials on which 
sound research rests. Since 1921 the State Department has undertaken to 
print a comprehensive selection of documents, chosen by professional his- 
torians on the criterion of. intrinsic importance, as soon after the events 
they describe as the nation’s security permits. That commitment was 
reaffirmed by Secretary Rusk in 1962 when he set the time lapse at twenty 
years (save in exceptional circumstances) instead of the fifteen that had 
come to be regarded as traditional. 

For more than forty years this enlightened practice has provided states- 
men, scholars, and publicists with the raw data for analyzing the recent 
past. The historical studies that draw upon Foreign Relations benefit not 
only the professional diplomat and the academic specialist but also the 
teachers who enlighten each generation of young Americans and the 
journalists who relate current developments to past events. Because the 
United States prints its diplomatic documents at an earlier date than any 
other nation does, the Foreign Relations series has done much to shape 
historical writing about the Second World War and the postwar era, just 
as the early publication of German diplomatic documents for the years 
from 1871 to 1914 greatly influenced historians who, in the 1920’s, dealt 
with the period before the First World War. The American series has 
been free, however, from the political motivation which colored the editing 
of Die Grosse Politik. In short, the value of Foreign Relations in helping 
to prevent distorted accounts of American policy during an era of ‘‘cold 
war’’ can hardly be exaggerated. 

In previous reports the Committee has noted how the growing number 
of Foreign Relations volumes for a calendar year paralleled the expanding 
rôle of the United States in world affairs. Where two volumes were the 
rule in the early 1920’s and five in the late 1930’s, the events of the 
Second World War demanded eight to twelve. The period after 1945, 
when the United States assumed a tremendous range of military, diplomatic, 
and economic responsibilities around the globe, brought a proliferation of 
records which threatened to require twenty volumes for each year. Since 
that figure was patently impractical, the Advisory Committee asked the 
Historical Office to take a fresh look at its task. The response was gratify- 
ing. With daring and imagination the staff established priorities which 
would make it possible to tell a reasonably complete story in about eight 
volumes for any one year. Yet this self-imposed limitation did not greatly 
lessen the work load of an already short-handed staff, for the same number 
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of people had to search through and select from an ever-increasing volume 
of documents. Every report of the Advisory Committee since 1957 has 
stressed the need for additional personnel. 

That need has not been met. Instead cf being increased, the staff of the 
Historical Office has dropped from sixty-two in 1952 to thirty-seven in 
1964, with two long unfilled vacancies. The Committee discussed this 
problem at length with the officers of the Department and was informed 
that the ceiling on personnel, a part of a government-wide economy meas- 
ure, could not be broken by departmental efforts. The older members of 
the Committee were dismayed ty this conclusion, for earlier conversations 
with the Secretary and the Uncer Secretary had given them hope that, in 
a crisis, relief might be provided. In 1964 the Committee did receive 
encouragement from the Under Secretary for Political Affairs and from 
the Assistant Secretary for Public Affairs that its members, as a group and 
individually, might carry the campaign in behalf cf the Foreign Relations 
series to the appropriate committees of Congress. This approach seems to 
offer some hope for meeting the crisis at hand—a crisis that must be faced 
now, not next year or the year after. 

For the twenty-year goal is in peril. By the end of 1964 the time lag 
was twenty-two years. 1942 was the last year for which all the regular 
volumes have been released. By the end of 1964 only five of the seven 
planned for 1943 and none of the seven planned for 1944 had been issued. 
Equally disturbing is the diminished rate of publication. Five volumes 
were released in 1962 and five in 1963, but only two in 1964. To hold a 
twenty-year line, it will be necessary to print sixteen volumes in 1965. 
After 1965, eight or nine would be needed for each year. The twenty- 
year goal set by the Committee and approved by the Secretary, cannot be 
met with existing personnel. 

A further personnel problem, soon to become critical, involves recruit- 
ment and advancement. The compilers of Foreign Relations are trained 
and experienced historians. Some have been on the job since the 1980’s, 
when government service was often more attractive than college teaching. 
A few are nearing retiremen:, and the prospect of finding replacements 
with equal talent is bleak. Ycunger members of the staff must be advanced 
in salary and rank lest they be lured away to more remunerative and 
prestigious positions. It will be difficult enough in the next few years to 
compete with the burgeoning college market where many more desirable 
teaching posts exist than there are qualified candidates to fill them. It 
will be impossible to staff the Historical Office with properly trained scholars 
if Congress and the Department do not recognize by word and deed the 
importance of Foreign Relations. There must be some incentive for those 
who toil loyally and, from a professional point of view, anonymously. 
Permitting this series to fall farther and farther in arrears will certainly 
diminish that incentive. | 

The Committee fears that present budget practices pose another threat 
to holding the twenty-year line. With each Foreign Relations volume 
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costing about $15,000 to print and bind, the base figure of $18,500 for 
fiscal 1964 was wholly unrealistic. To be sure, $58,500 was eventually 
allotted, but the fact remains that $120,000 will be needed for printing 
and binding eight volumes a year, and $240,000 would be required to meet 
the twenty-year goal by the end of 1965. Nor can the editors plan eff- 
ciently if they do not know more precisely in advance their annual budget 
for printing and binding. 

Insufficient manpower and money, then, are clear and present dangers to 
the Foreign Relations series. Further difficulties exist. Gaining prompt 
clearance to print documents more than twenty years old is not always 
easy; and the Committee, which spent time examining specific cases, was 
astounded by some of the objections raised within the Department and 
elsewhere in the executive branch. Inadequate indexing can also hamper 
operations, although for the moment the Publications and Reproduction 
Services Division is coping intelligently with the problem. There, too, as 
in the Historical Office, impending retirements will soon make recruitment 
a major concern. ) 

The Committee discussed two matters related to its major concern. One 
was the status of American Foreign Policy: Current Documents, an annual 
compilation of unclassified and previously printed materials. The first 
volume, that for 1956, appeared in 1959; those for 1957, 1958, 1959, and 
1960 were released in each ease four years after the events they treat. 
Since this publication helps slightly to bridge the twenty-year gap left by 
Foreign Relations, the Committee recommends that the four-year lag in 
Current Documents be shortened. The other matter was access to the un- 
published files of the Department, the revised regulations on which were 
considered in the Committee’s report for 1963 and were summarized in the 
scholarly journals. Here the Committee strongly recommends that access 
for a calendar year be granted on the present restricted basis as soon as 
the initial Foreign Relations volume for that year is issued. 

Once again the Committee acknowledges the many courtesies it received 
during its meeting from officials in the Departmert, especially Secretary 
Dean Rusk, Under Secretary for Political Affairs W. Averell Harriman, 
Assistant Secretary for Public Affairs James L. Greenfield, and Executive 
Director of the Bureau of Public Affairs Francis T. Murphy. In behalf 
of the organizations its members represent—the American Historical As- 
sociation, the American Political Science Association, and the American 
Society of International Law—it expresses once more its confidence in the 
scholarly integrity of the Foreign Relations series. It pays tribute to 
William M. Franklin, Director of the Historical Office, to S. Everett 
Gleason, editor of Foreign Relations, and to their associates for dedication 
and loyalty in pursuing an important public and scholarly task under dis- 
heartening conditions. It urges Congress and the Department to take 
immediate steps to insure that Foreign Relations will be in the future, as 
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it has been in the pést, a publication which does credit to the nation and 
provides enlightenment for all its citizens, 


Respectfully submitted, 


Wirutiam W. BssuHop, JR., University of Michigan *** 
Rosert H. FERRELL, Indiana University * 

Parr E. Mostey, Columbia University * 

Rosert E. Osaoop, The Johns Hopkins University ** 
Rosert B. Stewart, Tufts University ** 

Rosert R. Wiuson, Duke University *** 

RichHarRD W. Leopoup, Northwestern University,* Chairman 


COLLOQUIUM ON LEGAL ASPECTS OF REFUGEE PROBLEMS 


In view of the time which has elapsed since the adoption of the basic 
legal instruments relating to the status of refugees, it was felt necessary 
that there should be a re-examination of refugee problems in their legal 
aspects. ‘Therefore, the Carnegie Endowment for International Peace in 
consultation with the United Nations High Commissioner for Refugees, 
and with the support of the Swiss Government, crganized a Colloquium 
of legal experts to consider tke possibility of developing international law 
relating to refugees. The m2eting was held at the Villa Serbelloni, in 
Bellagio, from April 21 to 2€, 1965. 

Participants were chosen among government officials, international civil 
servants and scholars, with particular experience in the refugee field, 
both from countries parties fo the 1951 Convention and from countries 
which have not adhered to it. 

The refugee problem has in fact become universal in nature and of 
indefinite duration, and the 1951 Convention is therefore no longer ade- 
quate; an increasing number of refugees are not covered by the Conven- 
tion, particularly as it is limited to persons who have become refugees 
as a result of events before January 1, 1951. Tke members of the Col- 
loguium were of the opinion zhat it was urgent for humanitarian reasons 
that refugees not at present covered by zhe Convention should be granted 
similar benefits by means of an international instrument. The Colloquium 
considered that the end in view could best be met by a Protocol to the 
Convention. The Colloquium agreed on the terms of the preamble and 
substantive provisiors of a Draft Protocol. This text as well as the full 
report the Colloquium submitted to the United Nations High Commissioner 
for Refugees is available as United Naticns Document A/AC. 96/INF. 40. 

In relation to this text, the Colloquium considered that adherence to 
the Protocol would not be limited to states parties to the Convention but 
would be open to other states as well. It felt that the Protocol should allow 


* Representing the American Historical Asscciation. 
** Representing the American Political Science Association. 
*** Representing the American Eociety of International Law. 
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reservations, within the limits of Article 42 of the Convention, to be made 
at the time of signature, ratification or accession to the Protocol. 

Under Article 1 B of the 1951 Convention, parzies are required, at 
the time of adherence to the Convention, to declare whether they will 
apply the Convention only to persons who are refugees as a result of 
events occurring in Europe before January 1, 1951, or whether they will 
apply the Convention without such geographical limitation. Under Article 
1 (b) of the proposed Protocol, parties would uncertake to apply the 
Convention without regard to the dateline of January 1, 1951. If the 
Protocol did no more than remove this dateline, it would appear that 
states adhering to the Protocol would still have the option contemplated 
by Article 1 B of the Convention, which they would be bound to exercise. 
The Colloquium considered that to give this option to states adhering to 
the Protocol would not be consistent with its purpose, which is to extend 
the scope of the Convention as widely as possible. The Colloquium was 
of the opinion that no such option should be exercised in relation to the 
Protocol. As regards states which had already made a declaration under 
Article 1 B limiting the application of the Convention to events occurring 
in Europe, it was felt that it would be desirable, as a general aim, that 
such declaration should be withdrawn as soon as possible. On the other 
hand, it was also felt that if the Protocol excluded the extension of such a 
declaration, it might deter some states which have made such a declaration 
from accepting the Protocol. 

Some members of the Colloquium expressed the view that Article 38 
of the Convention, relating to the compulsory jurisdiction of the Interna- 
tional Court of Justice, would deter some states from acceding to the 
Protocol. It was therefore suggested that the Protocol might contain a 
provision permitting states adhering to it to make a reservation to Article 
38. Others did not believe that this was a major obstacle to adherence. 
They were concerned also that to make Article 38 optional would result 
in two groups of states, one bound by Article 38 and the other not. In 
their view such a result might prevent some states which have accepted 
the Convention, which includes Article 38, from adhering to the Protocol. 

It was also suggested that in view of the extended obligations devolving 
upon states which acceded to the Protocol, in exceptional circumstances 
some states might find it Impossible, because of the number of refugees 
arriving in their territory, to continue to apply the provisions of the 
Convention. It was thought therefore desirable to include in the Protocol 
a provision enabling them in such circumstances to suspend the operation 
of those articles of the Convention which may, under Article 42, be subject 
to reservations. Certain members of the Colloquium pointed out that 
without such a provision some states might be unwilling to become parties 
to the Protocol. Other members expressed the view that a provision giving 
discretion to states to suspend unilaterally their obligations under the 
Convention might be open to abuse. 

The Colloquium also gave consideration to certain other legal aspects 
of refugee problems. Reference was made to the fact that regional organi- 
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zations were contemplating the adoption of regional arrangements dealing 
with refugee protlems in their particular area. The members of the 
Colloquium agreed that it was appropriate to seek measures for the solution 
of local aspects of such problems on a regional basis, supplementary to 
measures adopted on a universal level. 

The Colloquium reaffirmed the wish, expressed in the preamble to the 
1951 Convention, that states. while recognizing the social and humanitarian 
nature of the problems of refugees, should do everything in their power 
to prevent this problem from becoming a cause of tension between states. 

The Colloquium also discussed the question of reception (“‘accuel’’) 
and asylum. 

In conelusion, the Colloquium considered that the continual and re- 
curring character of the refugee problem required the international com- 
munity to re-examine all aspects of its refugee activities, including the 
Statute and office of the High Commissioner. 

Francis DEAK 


A WEART WORD,ON THE LAW OF WAR 


The dismissal by an important American law school of the rules of 
warfare as ‘“‘largely obsolete” t may be an appropriate occasion for re- 
cording that one hundred and six states are now formally bound by the 
Geneva Conventions of 1949 for the Protection of War Victims.” 

That small embattled band of persons, within and outside the armed 
forces, who interest themselves in the law of war would gain greater 
satisfaction from this admirable number of parties if they were persuaded 
that they did not stand alone. 

A little less talk about tae obsolescence of the law of war might also 
be welcomed by the victims of warfare. 

R. R. B. 


1 School of Law, Cclumbia University, International Legal Studies 1955-1965, at 2 
(1965). 
247 Revue Internationale de la Croix-Rouge 334 (1965). 


CONTEMPORARY PRACTICE OF THE UNITED STATES 
RELATING TO INTERNATIONAL LAW 


The material for this section is compiled by Charles I. Bevans, As- 
sistant Legal Adviser, Department of State. Alfred P. Rubin, of the 
Office of the General Counsel, Department of Defense, and Bruno A. 
Ristau, of the Department of Justice, provide material originating in 
their respective Departments. 


ESTATES 


Inheritance by foreign legatees—residents of mainland China—treaty 
provisions 


A memorandum for the United States, which was submitted to the 
Supreme Court in March, 1965, by the Sclicitor General, Department of 
Justice, and which is quoted below, refers to the Department of State’s 
conclusion that there is no legal requirement that the provisions governing 
inheritance included in the 1946 Treaty of Friendship, Commerce and Navi- 
gation between the United States and China (63 Stat. 1800; TIAS 1871) 
be treated as operative with respect to the mainland oi China, and to the 
Department of State’s policy to consider the provisions of the treaty as 
presently suspended with respect to areas of China not under the control 
of the National Government of the Republic of China. Accordingly, 
the view is expressed in the memorandum that there is no need for review 
by the Supreme Court of the case of Kristovich, Public Administrator v. 
Shu Tong Ng. Certiorari was denied on May 38, 1965, 381 U. S. 902.* 


MEMORANDUM FOR THE UNITED STATES 


By order of the Court dated January 25, 1965, the Solicitor General 
was invited to express the views of the United States with respect to this 
ease. For the reasons stated below, we believe that the matter is not one 
which calls for this Court’s review. 

Lilian Eng, a resident of Los Angeles County, California, died intestate 
on December 5, 1962. She left real and personal property in California, 
some of which was community property she had held with her husband 
who pre-deceased her. ... Her survivors were her mother and mother- 
in-law, citizens of the Republic of China but now residing on the mainland 
of China, and a brother-in-law, the respondent. 

Both the brother-in-law and petitioner, the publie administrator for Los 
Angeles County, applied for letters of administration, invoking Section 


* For a digest of the Eng case in the lower court, see 59 A.J.I.L. 390 (1965). 
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422 of the California Probate Code The probate court awarded the 
letters to the public administrator, concluding that he had a prior right 
to them because the mother and mother-in-law were the decedent’s heirs- 
at-law and the brother-in-law would therefore not be entitled to succeed 
to any part of the estate under California law.” ... In reaching this 
determination, the court took judicial notice of a 1946 Treaty of Friendship, 
Commerce and Navigation between the United States of America and the 
Republic of China, 68 Stat. 1800, under Article VIII, Sections 2 and 4 of 
which ... the contracting parties agreed to permit their nationals to 
have the benefit of real and personal property left to them within the 
other party’s territory, on the seme basis as nationals of that territory. 
The court concluded that the Treaty guaranteed rights of inheritance to 
the mother and mother-in-law and that such rights were sufficient to permit 
them to be declared the decedent's heirs-at-law despite Seczion 259 of the 
California Probate Code, which provides that the right of a nonresident 
alien to take real or personal proverty located in California by succession 
or testamentary disposition ‘‘upon the same terms and conditions as resi- 
dents and citizens of the United States is dependent in eack case upon the 
existence of a reciprocal right upon the part of citizens of the United 
States to take real [or personal] property upon the same terms and con- 
ditions as residents and citizens’’ of the country of which such alien is a 
resident. ... 

The California District Court cf Appeals reversed. It recognized that, 
if the 1946 Treaty were applicable, its provisions would prevail over con- 
flicting provisions of State law. .. . Kolovrat v. Oregon, 366 U. S. 187. 
The appellate court decided, however, that, although the Treaty was gen- 
erally in force and effect as between the United States and the Republic 
of China, it was not presently operative to confer inheritance rights on 
the decedent’s next-of-kin residirg on the Chinese mainland, under the 
control of the Communist Chinese Government. The court relied upon 
the existence of a federal policy, manifested by various official acts and 
declarations of the Department cf State, under which this country does 
not presently regard the 1946 Treaty as controlling the relationship be- 
tween American citizens and the inhabitants of Communist China (Pet. 
App. A, p. 7). 

On the basis of its ruling that the Treaty did not establish the existence 
of reciprocal rights of inheritanc2 as between Americans and citizens of 
the Chinese mainland, the court hald that petitioner had not sustained his 


1 That section provides in pertinent part: ‘‘ Administration of the estate of a person 
dying intestate must be granted to one or more of the following persons, who are en- 
titled to letters in the following order, the relatives of the decedent being entitled to 
priority only when they are entitled to succeed to the estate or some portion thereof: 


# * = 4 


‘¢(7) The relatives of a previously deceased spouse, when such relétives are entitled 
to succeed to some portion of the estate. 
‘¢(8) The publie administrator.’’ 

2See California Probate Code, Secticn 228. 
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burden (Section 259.1 of the Probate Code) of proving reciprocity.’ ... 
It followed that the mother and mother-in-law were not entitled to take 
the estate; that the respondent brother-in-law’s right to do so was revived ; 
and that he therefore had a prior right under Section 422 of the Probate 
Code to the letters of administration.* 

The Department of State has advised us that it considers the 1946 
Treaty as remaining in force between the United States and the Republic 
of China, but does not deem the Treaty currently effective with respect 
to areas on the mainland of China over which the National Government 
of the Republic of China does not now exercise authority. It invites 
attention to the fact that, in light of developments on the mainland since 
1949, many of the Treaty provisions cannot be given operative effect at this 
time. Among these are Article II, dealing with rights of residence, travel, 
and the carrying on of trade throughout the whole extent of the contract- 
ing Parties’ territories; Articles III and IV, relating to the rights of 
corporations to be organized and to do business in the Parties’ territories; 
and Article VI, guaranteeing to the Parties’ nationals the protection and 
security of their persons and property as required by international law." 

The Department of State has further noted that the United States does 
not recognize the Peiping government and that that government ap- 
parently does not regard itself as obligated to carry out the provisions of 
the Treaty. Since nationals of the United States thus do not enjoy rights 
in mainland China by virtue of the Treaty—and specifically that of in- 
heriting property from deceased residents of mainland China—the De- 
partment of State concludes that, in present circumstances, there is no 
legal requirement that the Treaty provisions governing inheritance be 
treated as operative with respect to the mainland of China. 

Because of these considerations, it is the policy of the Department of 
State to consider the provisions of the Treaty as presently suspended with 
respect to areas of China not under the control of the National Govern- 
ment of the Republic of China. The determination of the court below 
is fully in accord with that policy. From the standpoint of the United 
States, there is accordingly no need for review by this Court. 


INTERNATIONAL BOUNDARY Commission, Unrren States AND Mexico 
Lower Colorado Rwer—salinity problem 


On March 22, 1965, the Department of State issued a press release re- 
lating to approval of an agreement between the Commissioners on the 


s The California courts have held that the burden is on the public administrator in a 
ease like the present one. Estate of Bevilacqua, 31 Cal. 2d 580, 584, 191 P. 2d 752, 756. 

4The Supreme Court of California denied further review. 

5 In this connection, we are advised, for example, that travel controls are now main- 
tained by the United States, and that Treasury controls over assets and financial trans- 
actions preclude the application of many provisions of the Treaty to the mainland. 
We are also advised that the institution of unilateral eontrols by the United States 
to trade with mainland areas under Communist domination is confirmed by diplomatie 
exchange between the Department of State and the Ambassador of the National Gov- 
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International Boundary and Water Commission, United States and Mexico,. 
on measures to be taken to achieve a solution to the salinity problem on 
the lower Colorado River. The press release reads, in part, as follows: 


The Presidents of the United States and Mexico today announced 
approval of an agreemant on the lower Colorado River salinity prob- 
lem. The agreement takes the form of a ‘‘Minute’’ of the Interna- 
tional Boundary and Water Commission, United States and Mexico 
Under the arrangements agreed upon for a five-year period, the 
United States through the Interior Department’s Bureau of Reclama- 
tion will, subject to the availability of appropriations, underake to 
construct by October of this year an extension cf the drainage channel 
of the Wellton-Mohawk Irrigation and Drainage District in Arizona. 
The extension will permit discharge of Wellton-Mohawk drainage 
into the Colorado River either above or below Mexico’s Morelos Dam, 
as Mexico may request. The discharges above Morelos Dam would be 
diverted for irrigation of Mexican lands, while discharges below the 
dam would flow to the Gulf of California. 

All Wellton-Mohawk drainage will be accounted for as a part of the 
water delivered to Mexico under the treaty of 1944.* The United 
States will control the flows in the river reaching Morelos Dam during 
the winter months so that, exeluding this drainage, those flows will 
meet Mexico’s minimum scheduled deliveries under the treaty. The 
discharge of Wellton-Mohawk drainage above Morelos Dam is to be 
coordinated, insofar as practicable, with Mexico’s scheduled deliveries 
in order to minimize the salinity of its irrigation water. 

The International Commission will keep the operation continually 
under review. Both Goverr-ments reserve all legal rights. 

Essentially, the proposed works would be operated so as to dis- 
charge the most highly salin2 drainage water from the Wellton- 
Mohawk district below Mexizo0’s principal diversion point during the 
winter months when irrigatior requirements in the Mexicali Valley 
are at their lowest. During this period, this would be accomplished 
by pumping the most saline dreinage water into the extension channel 
for discharge below Morelos Dam. 

At other times, when Mexicc schedules increased deliveries of irri- 
gation water, drainage water would be pumped from the less saline 
wells in the Wellton-Mohawk district so that most or all of it may 
be discharged from the extension channel into the Colorado above 
Morelos Dam. There it would mingle wih other Colorado River flows 
and be diverted by Mexico Zor irrigation. 


(Dept. of State Press Relzase No. 54, March 22, 1965; 
52 Dept. of State Bulletin 555 (1965).) 


INTERNATIONAL ORGANIZATIONS 


Intergovernmental Maritime Consultative Organization—Council— 
amendment of membership provisions 


On September 18, 1965, the President transmitted to the Senate for ap- 
proval amendments to the Council membership provisions of the Convention 


ernment of the Republic of China. These controls and regulations exclude from their 
effect the portions of China under the ecntrol of the National Government, 
*59 Stat. 1219; TS 994. 
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on the Intergovernmental Maritime Consultative Organization. The report 
of the Secretary of State, which was transmitted for the information of the 
Senate, states in part as follows: . 


I have the honor to submit to you a certified copy of amendments 
to Articles 17 and 18 of the Convention of the Intergovernmental 
Maritime Consulative Organization, which amendments were adopted 
on September 15, 1964 by the Assembly of the Intergovernmental 
Maritime Consultative Organization (IMCO) at its second extra- 
ordinary session, held at London from September 10 to 15, 1964. I 
recommend that it be transmitted to the Senate for advice and con- 
sent to acceptance. 

As set forth in the resolution adopting the amendments, the amend- 
ments were adopted in recognition of the need to increase the number 
of members on the Council, to have all members of the Council elected 
by the Assembly, and to have equitable geographic representation of 
member states on the Council. 

The amendments enlarge the membership of the Council from 16 
to 18 and provide for election of all members by the Assembly, re- 
moving Council control over election of any members. Unchanged 
substantively by the amendments are the provisions presently in sub- 
paragraph (a) of Article 17 that six of the members shall be govern- 
ments with the largest interest in providing international shipping 
services and the provisions in subparagraph (b) that six shall be 
other governments with the largest interest in international seaborne 
trade. United States membership is thus ensured. Provisions for 
election of two governments ‘“‘having a substantial interest in pro- 
viding international shipping service’’, presently in subparagraph 
(c), and election of two governments, ‘‘having a substantial interest 
in international seaborne trade’’, presently in subparagraph (d), are 
replaced by provisions for election of six governments which have 
special interests in maritime transport or navigation ‘‘whose election 
will ensure the representation of all major geographic areas of the 
world’... 

Pursuant to Article 52 of the Convention, the amendments will 
enter into force twelve months after acceptance by two-thirds of the 
members of the Organization, other than Associate members, for all 
members except those which, before the amendments come into force, 
make a declaration that they do not accept the amendments. 

As set forth in the resolution adopting the amendments, the As- 
sembly determined, in accordance with the provisions of Article 52 
of the Convention that the amendments are of such a nature that any 
member which, before the amendments come into force, declares that 
it does not accept the amendments and which does not accept the 
amendments within a period of twelve months after the amendments 
come into force shall, upon the expiration of that period, cease to be 
a party to the Convention... 


(Sen. Exec. H, 89th Cong., Ist Sess.) 


RYUKYU ĪSLANDS 
Protection of Industrial Property 
In response to a private inquiry regarding the protection in Okinawa 


of inventions on which patent applications are pending in the United 
States and Japan, the Department of State replied, in part, as follows: 
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Although residual sovereignty over the Ryukyu Islands, of which 
Okinawa is the largest, lies in Japan, the Islands are presently ad- 
ministered for the United States Government by the Department of 
the Army through a High Commissioner who is a military ad- 
ministrator of the Department of the Army. However, the Islands 
are nelther a territory nor a possession of the United States and are 
accordingly not subject to the industrial property laws of this country. 
At the same time, the Islands are noi subject to the industrial property 
laws of Japan. Strictly speaking, therefore, your patents in the 
United States and Japan, as such, have no validity in the Ryukyus. 

On the other hand, the Legislature of the Government of the 
Islands, at the request of the High Commissioner’s Office, has enacted 
Act Number 76 of 1961. The purpose of this Act is to provide pro- 
tection for inventions and other industrial property righis put into 
use on the Islands. I am enclosing a copy of this Act for your in- 
formation and I would like to call your attention specifically to 
Articles 2(1) and (2), 3, 5 and 6 which relate directly to protection 
for inventions. ... 


(Letter of June 10, 1965, on file in Office of Legal Adviser, Depart- 
ment of State.) 


JUDICIAL DECISIONS 


By JoHN R. STEVENSON * 


Of the Board of Editors 


UNITED STATES FEDERAL AND STATE Courts— 
PUBLIC INTERNATIONAL LAW 


(1) CASES 


Diplomatic immunity—Ambassador of Tunisia to Umted States not 
subject to compulsory service of process in action against Tumsia 


HELLENIC Lives Liurrep v. Moorr. 345 F. 2d 978. 
U. S. Ct. App., D. C. Cir., March 25, 1965. 


A Greek shipping company filed in the District Court for the District 
of Columbia a libel in personam against the Republic of Tunisia for dam- 
ages alleged to have arisen from a delay of Tunisia in unloading the 
company’s vessel in the port of Tunis. A summons was issued, addressed 
to the Republic and to be served upon the Tunisian Ambassador to the 
United States. No property of Tunisia was attached. After consulting 
with the United States Attorney and the Department of State, the United 
States Marshal made the following return upon the unexecuted summons: 


The within named principal agent having Diplomatic Immunity and 
being listed in the Diplomatie List of the State Department cannot 
be served at Washington, D.C... . 


The shipping company filed a mandamus action to compel the Marshal 
to serve the summons ‘‘in conformity with the dignity and respect to be 
accorded representatives of a foreign government.’’ No showing was made 
that the Ambassador had consented, or was authorized, to accept service 
of process on behalf of the Government of Tunisia. The Marshal’s motion 
to dismiss was granted. 

On appeal, the United States Court of Appeals for the District of 
Columbia Circuit concluded that the Ambassador’s diplomatic immunity 
would have been violated by any compulsory service of process and, ac- 
cordingly, the Marshal’s return provided an adequate reason for his 
refusal to serve the summons. 


. although courts will not allow a Marshal to avoid his duty to 
serve process merely because he notices the availability of a defense to 
the suit, they must protect him if service would violate international 
law and might subject him to the criminal law of the United States. 


* Assisted by John E. Donnelly, Cornelius B. Prior, Jr., and William J. Williams, 
Jr., of the New York Bar, 
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In reaching the conclusion that the Ambassador’s diplomatic immunity 
would have been violated, the court’s reasoning was as follows: * 


Although we have held that diplomatic immunity is violated by 
joining a diplomatic officer as a defendant to a suit, . . . we have never 
decided whether it is violated by service of process on a diplomatic 
officer in an attempt to join, not him, but his sending state. There is 
little authority in international law concerning whether service of 
process on a diplomatic officer as an agent of his sending country is 
an ‘‘attack on his person, freedom or dignity’’ prohibited by diplo- 
matic immunity.t Because application of the doctrine of diplomatic 
immunity exempts a person from the legal procedures necessary to 
ordered society and often deprives others of remedies for harm they 
have suffered, courts hesitate to invoke the doctrine in a novel situa- 
tion unless its purposes will certainly be served. These purposes are 
to ‘contribute to the development cf friendly relations among na- 
tions” and ‘‘to ensure the efficient performance of the functions of 
diplomatic missions.” Vienna Convention on Diplomatie Relations 
Signed at Vienna, April 18, 1961, preamble, 55 Am. J. Int’l. L. 1064 
(1961). We requested the views of the Department of State concern- 
ing the effect of service in this type cf case on international relations 
and on the performance of diplomatic duties. The Department re- 
plied that service would prejudice the United States foreign relations 
and would probably impair the performance of diplomatie functions.? 


* Footnotes have been renumbered. 

1 Article 29 of the Vienna Convention requires that ‘‘The person of a diplomatie 
agent shall be inviolable. He shall not be liakle to any form of arrest or detention. 
The receiving state shall treat him with due respect and shall take all appropriate 
steps to prevent any attack on his person, freedom or dignity.’? 55 Am. J. Int'l. L. 
1064, 1070-71 (1961). 

The Vienna Convention has been signed by 63 states, including the United States. 
It came into force on April 24, 1964, having been finally accepted by 28 siates. The 
treaty is now before the United States Senate for its advice and consent to ratification. 
See Maktos, Diplomatie Immunity, 31 D.C. BAR J. 227, 231 (1964). 

2On possible impairment of a diplomatic officer’s performance of official duty, the 
State Department said, ‘‘It is quite probable that such impairment would be caused; 
the degree of it would depend on the circumstances. An ambassador and his govern- 
ment would in all likelihood consider that he had been hampered in the performance of 
his duties if, for example, (a) the ambassador felt obliged to restrict his movements 
to avoid finding himself in the presence of a process server; or (b) he were diverted 
from the performance of his foreign relations functions by the need to devote time 
and attention to ascertaining the legal consequences, if any, of service of process having 
been made, and to taking such action as might be required in the circumstances; or (e) 
the manner of service had been publicly embarrassing to him and called attention to 
the infringement of his personal inviolability.’’ Moreover, ‘‘The maintenance of 
friendly foreign relations between the United States and the sending state concerned 
would certainly be prejudiced by service of process on an ambassador against his will. 
The sending state might well protest to the Department that the United States had 
failed to protect the person and dignity of its official representative, and might com- 
plain particularly that service was by an officer of the United States Government, 
namely, a United States Marshal. Other governments might interpret the incident 
as meaning that the Government of the Unitec States hac decided, as a matter of 
policy, to depart from what they had considered a universally accepted rule of inter- 
national law and practice.’’? Lecter from Leonard C. Meeker, Acting Legal Adviser 
of the Department of State, to Nathan J. Paulson, Clerk of the United States Court 
of Appeals for the District of Columbia Circuit, January 13, 1965, 
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The court further indicated in a footnote that it was not deciding 


whether service of process by diplomatic note would violate diplomatic 
immunity. In reply to our request for information, the Department 
of State through its Acting Legal Adviser stated, ‘‘The Department 
would not, in the absence of express statutory or treaty provision, 
attempt to transmit the summons by an official diplomatic note to the 
embassy of a sending state, unless the embassy indicated & willingness 
to accept the summons.’’ Letter from Leonard C. Meeker to John 
W. Douglas, Assistant Atiorney General, August 10, 1964, 

Although an ambassador may be served if he consents to service, 
the failure of the Marshal to state on the return that he attempted to 
ascertain whether the Ambassador would accept service voluntarily 
did not render the return inadequate. We do not think that the 
Marshal should be burdened with a duty to investigate whether diplo- 
matic immunity will be waived. Rather that burden should rest 
on the party seeking service. 


In his separate concurring opinion, Judge Washington suggests that 


the proper course of a complaining party seeking to serve process 
upon an accredited ambassador is to request the State Department 
to ascertain under accepted diplomatic practice whether diplomatic 
immunity will be waived and service will be accepted in a particular 
case.... [T]he complaining party’s proper course, if the answer is 
affirmative, is to request that the State Department make the diplo- 
mat’s answer available to the court, and if the answer is negative 
the complainant should ordinarily discontinue its suit. 


Noting that the libel was filed by a foreign corporation seeking a money 
judgment in the nature of damages against a foreign sovereign because 
of acts which took place in a foreign port and that Tunisia dic. not appear 
to have any property in the United States which had been attached or 
which could be levied upon if judgment were obtained, Judge Washington 
further indicated that 


It may be . . . though the point is not before us for decision, that the 
libel was properly dismissable in any event by the District Court, 
irrespective of whether or not the Republic of Tunisia was immune 
from suit. 

To allow maintenance of this suit would tend ...to make the 
District Court an international court of claims, open to suits for 
money judgments by citizens of any foreign country against their own 
or another foreign sovereign. Apart from the many other difficulties 
involved, I do not think the great burden of maintaining courts to 
handle international cases of the kind presented here should be im- 
posed upon the taxpayers of this country. Perhaps the libelmg Greek 
corporation can successfully pursue its claim against the Republic of 
Tunisia through diplomatic channels, or in an international tribunal, 


1It is to be observed that a sovereign state has rarely been named as defendant or 
respondent, in suits brought in courts of this country for a money judgment against 
that state, as distinguished from suits based upon a seizure of property in this country 
claimed by the state, or counterclaims interposed after the foreign state has invoked 
a court’s jurisdiction. So far as I am advised jurisdiction in such a suit has never 
been successfully obtained... . 
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or by suit in its own country or Tunisia. But it cannot successfully 
pursue the course which it has taken here. 


Convention on the Territorial Sea and the Contiguous Zone—defi- 
nitions of convention used ta applying Submerged Lands Act of 1953 
UNITED STATES V. CALIFORNIA., 381 U. S. 139. 

supreme Court of the United States, May 17, 1965. Harlen, J. 


[In 1945 the United States bezan & snit against California to determine 
dominion over the submerged lends and mineral rights under the three- 
mile belt of sea off the coast of California. In 1947 the Supreme Court 
decreed that the United States Lad 


paramount rights in, and ful! dominion and power over, the lands, 
minerals and other things uadarlying the Pacific Ocean lying seaward 
of the ordinary low-water mark on the coast of California, and outside 
of the inland waters, exterding seaward three nautical miles... 2 


At the request of the United States, the Court appointed a Special 
Master and directed him to consider seven specified segments of the Cali- 
fornia coast to determine the lime of ordinary low water and the outer 
limit of inland waters. The Svecial Master adopted as his 2riteria for 
defining inland waters those applied by the United States in the conduct 
of its foreign affairs as of the date of the Supreme Court’s decree, October 
27, 1947, in particular, a rule that only a bay having a closing line across 
its mouth no more than 10 miles ir. length and enclosing a sufficient water 
area to satisfy the ‘‘Boggs formula’’? would be inland waters, with the 
qualification that a bay which had been historically considered inland 
waters would so continue. 

The Submerged Lands Act of 195& granted to the States ‘‘title to and 
ownership of the lands beneath navigable waters within the boundaries 
of the respective States.” The Act provides that ‘‘boundaries’’ include 
the seaward boundaries of a State ‘‘as they existed at the time such State 
became a member of the Union, o7 a3 heretofore approved by the Congress,’’ 
but subject to the limitation tha; ‘‘in no event shall the term ‘doundaries’ 
. . . be interpreted as extending from the coast line more thar. three geo- 
graphical miles into the Atlantic Ocean or the Pacifice Ocean, or more than 
three marine leagues into the Guli of Mexico.’’ ‘Coast line is defined as 
the ‘‘line of ordinary low water alcng that portion of the coast which is in 
direct contact with the open sez and the line marking the seeward limit 
of inland waters.” ‘‘Inland waters” are not defined by the Act. 

In 1963 the United States filed an amended complaint redescribing the 
issues as modified by the Submerged Lands Act. The United States con- 
tended that, with slight modifications, the line drawn by the Special Master 
should be taken as the ‘‘coast line’’ for purposes of the Submerged Lands 
Act. California asserted that, whereas the Special Master determined 
inland waters to be those which the United States would have claimed as 


1 United States v. California (Order and Decree), 332 U. S. 804, 805 (1947). 
2See Boggs, ‘‘Delimitation of the Territcrial Sea,” 24 A.J.T.L. 541, 548 (19380). 
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such for purposes of international relations, the Submerged Lands Act 
used the terms to mean those waters which the States historically consid- 
ered to be inland. 

Finding that Congress had left the meaning of the term ‘‘inland wa- 
ters’? to be elaborated by the courts, independently of the Submerged 
Lands Act, and that no prior case in the Supreme Court had ever pre- 
cisely defined the term, the Supreme Court stated:] 


Since the filing of the Special Master’s Report the policy of the 
United States has changed significantly. Indeed it may now be said 
that there is a settled international rule defining inland waters. On 
March 24, 1961, the United States ratified the Convention on the 
Territorial Sea and the Contiguous Zone (T. I. A. S. No. 5639) and 
on September 10, 1964, when the requisite number of nations had 
ratified it, the Convention went into force. For nations which do not 
use a straight-base-line method to define inland waters (see United 
Kingdom v. Norway, [1951] I.C.J. Rep. 116), the Convention permits 
a 24-mile maximum closing line for bays and a ‘‘semicirecle’’ test for 
testing the sufficiency of the water area enclosed. The semicircle 
test requires that a bay must comprise at least as much water area 
within its closing line as would be contained in a semicircle with 
a diameter equal to the length of the closing line. Unquestionably 
the 24-mile closing line together with the semicircle test now represents 
the position of the United States. 

The United States contends that we must ignore the Convention of 
the Territorial Sea and the Contiguous Zone in performing our duty 
of giving content to ‘‘inland waters” as used in the Submerged Lands 
Act, and must restrict ourselves to determining what our decision 
would have been had the question been presented to us for decision 
on May 22, 1958, the passage date of the Act. At that time there 
was no international accord on any definition of mland waters, and 
the best evidence (although strenuously contested by California) of 
the position of the United States was the letters of the State Depart- 
ment which the Special Master refused to treat as conclusive. 

We do not think that the Submerged Lands Act has so restricted 
us. Congress, in passing the Act, left the responsibility for defining 
inland waters to this Court. We think that it did not tie our hands 
at the same time. Had Congress wished us simply to rubber-stamp 
the statements of the State Department as to its policy in 1953, it 
could readily have done so itself. It is our opinion that we best fill 
our responsibility of giving content to the words which Congress em- 
ployed by adopting the best and most workable definitions available. 
The Convention on the Territorial Sea and the Contiguous Zone, ap- 
proved by the Senate and ratified by the President, provides such 
definitions. We adopt them for purposes of the Submerged Lands 
Act. This establishes a single coastline for both the administration of 
the Submerged Lands Act and the conduct of our future international 
relations (barring an unexpected change in the rules established by 
the Convention). Furthermore the comprehensiveness of the Conven- 
tion provides answers to many of the lesser problems related to coast- 
lines which, absent the Convention, would be most troublesome. 

California argues, alternatively to its claim that ‘‘inland waters’’ 
embrace all ocean areas lying within a State’s historie seaward 
boundaries, that if Congress intended ‘‘inland waters’’ to be judicially 
defined in accordance with international usage, such definition should 
possess an ambulatory quality so as to encompass future changes in 
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international law or practics. Thus, if 10 years from now the defi- 
nitions of the Convention were amended, California wculd say that 
the extent of the Submerged Lands Act grant would automatically 
shift, at least if the effect of such amendment were to enlarge the 
extent of submerged lands available to the States. We reject this 
open-ended view of the Act.... 

Once it is decided that the definitions of the Convention on the 
Contiguous Zone apply, many of the subsidiary issues before us fall 
into place. 

1. Straight Base Iines.—Cal-fornia argues that because the Conven- 
tion permits a nation to use th3 straight-base-line method for determin- 
ing its seaward boundaries if its ‘‘coast line is deeply indented and 
cut into, or if there is a frimze of Islands along the coast in its im- 
mediate vicinity,’’ California is therefore free to use such boundary 
lines across the openings of :ts bays and around its islands. We 
agree with the United States that the Convention recognizes the 
validity of straight base lires used by other countries, Norway for 
instance, and would permit tha United States to use such base lines 
if it chose, but that Californie may not use such base lines to extend 
our international boundaries beyond their traditional international 
limits against the expressed opposition of the United States. . . 

2. Twenty-four-mile Closing Rule.—The Convention recognizes, and 
it is the present United Stat2s position, that a 24-mile closing rule 
together with the semicircle tast should be used for classifying bays 
in the United States. Applying these tests to the segments of Cali- 
fornia’s coast here in dispute, it appears that Monterey Bay is inland 
water and that none of the cther coastal segments in cispute fulfill 
these aspects of the Conventicn test. We so hold. 

California asserts that the Santa Barbara Channel may be con- 
sidered a ‘‘fictitious bay’’ beeause the openings at both ends of the 
channel and between the islards are each less than 24 miles. The 
United States argues that the channel is no bay at all: that it is a 
strait which serves as a useftl routs of communication between two 
areas of open sea and as such may not be classified as inland waters. 


... The United States has rot in the past claimed the Santa Barbara 
Channel as inland water and cpposes any such claim now. The chan- 
nel has not been regarded as a 3ay either historically or geographically. 
In these circumstances, as with the drawing of straight base lines, we 
hold that if the United States does not choose to employ the concept 
of a ‘‘fictitious bay’’ in order to extend our international boundaries 
around the islands framing Sanza Barbara Channel, it cannot be forced 
to do so by California. It i3, therefore, unnecessary to reinstitute 
proceedings before a master to determine the factual question of 
whether the passageway is internationally useful. 

3. Historic Inland Waters—By the terms of the Convention the 
24-mile closing rule does not épply to so-called ‘“‘historie’’ bays. Es- 
sentially these are bays over which a coastal nation has traditionally 
asserted and maintained dom-.nion with the acquiescence of foreign 
nations. 


e 3 


The United States disclaims that any of the disputed areas are 
historic inland waters. We ave reluctant to hold that such a dis- 
claimer would be decisive in all circumstances, for a case might arise 
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in which the historic evidence was clear beyond doubt. But in the 
case before us, with its questionable evidence of continuous and ex- 
clusive assertions of dominion over the disputed waters, we think the 
disclaimer decisive. 

4, Harbors and Roadsteads—The parties disagree as to whether in- 
land waters should encompass anchorages beyond the outer harbor- 
works of harbors. The Convention on the Contiguous Zone and the 
Territorial Sea (Art. 8) states without qualification that ‘‘the outer- 
most permanent harbour works which form an integral part of the 
harbour system shall be regarded as forming part of the coast.’’ 
We take that to be the line incorporated in the Submerged Lands Act. 

As to open roadsteads used for loading, unloading and anchoring 
ships, the Convention (Art. 9) provides that such areas should be in- 
cluded in the territorial sea, and, by implication, that they are not to 
be considered inland waters. We adopt that interpretation. 

5. The Line of Ordinary Low Water.—Along the California coast 
there are two low tides each day, one of which is generally lower than 
the other. The assertion of the United States, with which the Special 
Master agreed, is that the line of ordinary low water is obtained by 
taking the average of all the low tides. California would average 
only the lower low tides. 

We hold that California’s position represents the better view of the 
matter. The Submerged Lands Act defines coastline in terms of the 
‘‘line of ordinary low water.’’ The Convention (Art. 3) uses ‘‘the low 
water line along the coast as marked on large-scale charts officially 
recognized by the coastal State’’ (i.e. the United States). We in- 
terpret the two lines thus indicated to conform, and on the official 
United States coastal charts of the Pacific coast prepared by the 
United States Coast and Geodetic Survey, it is the lower low water 
line which is marked. 

6. Artificial Accretions.—. . . The United States . . . contends that 
whereas the Submerged Lands Act recognized and confirmed state title 
within all artificial as well as natural modifizations to the shoreline 
prior to the passage of the Act, Congress meant to recognize only 
natural modifications after the date of the Act. The Act, however, 
makes no specific reference to artificial accretions, and nowhere in the 
legislative history did anyone focus on the question. The United 
States points by analogy to the rule of property law that artificial 
fill belongs to the owner of the submerged land onto which it is de- 
posited. . .. We think the situation different when a State extends 
its land domain by pushing back the sea; in that case its sovereignty 
should extend to the new land, as was generally thought to be the case 
prior to the 1947 Calfornia opinion. The considerations which led 
us to reject the possibility of wholesale changes in the location of the 
line of inland waters caused by future changes in international law 
... do not apply with force to the relatively slight and sporadic 
changes which can be brought about artificially. Arguments based on 
the inequity to the United States of allowing California to effect 
changes in the boundary between federal and state submerged lands 
by making future artificial changes in the coastline are met, as the 
Special Master pointed out, by the ability of the United States to 
protect itself through its power over navigable waters. 


Justice Black, with whom Justice Douglas joined, dissented, saying: 


Instead of relying on that 1952 [Special Master’s] Report, which was 
based on a decision which Congress in 1953 forcefully and emphati- 
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cally rejected in the Submerged Lands Act, I would refer this case 
to a new Master for new hearings, findings and recommendations to 
be made in the light of the Submerged Lancs Act, the controlling 
statutory law as it now exists. 


(2) Case NOTES 
Interpretation of Warsaw Convention 


The United States chartered a plane from The Flying Tigar Line, Ine., 
a Delaware corporation doing business In New York, for a flight from 
Travis Air Force Base, San Francisco, to Tachikawa Air Force Base, 
Tokyo. A military officer boarded the plane, whith was parked on the 
ramp about ready to take off, under orders to accompany the material 
which was already loaded on the plane and was delivered his ticket. The 
officer died in an airplane accident in Japan, and an action was com- 
menced in the United States District Court for the Southern District of 
New York. 

The United States Court of Appeals for the Second Circuit held that 
although the United States had adhered to the Warsaw Convention, sub- 
ject to the reservation that the Warsaw Convention shall not apply to 
international transportation that may be ‘‘performed by the United 
States,’’ the transportation in question had been performed hy the Flying 
Tiger Line, the owner and operator of the aircraft, for the United States, 
not by the United States and, accordingly, the Warsaw Convention was 
applicable. In reaching this conclusion, the court noted that a proposal 
to make the Warsaw Convention inapplicable to carriage of persons, cargo 
and baggage for military authorities by aircraft the whole capacity of 
which has been reserved by such authorities had been rejected. Instead, 
the Hague Protocol, which had not been ratified by the United States, 
granted to a nation adhering to the Protocol the legal power to declare that 
the Convention shall not apply to military charter flights on aircraft 
registered in that country. 

Article 28(1) of the Warsaw Convention provides that an action for 


damages must be brought 


in the territory of one of the High Contracting Parties, either before 
the court of the domicile of the carrier or of his principal place of 
business, or where he has a place of business tarough which the con- 
tract has been made, or before the court at the place of destination. 


Defendant argued that its domicile was Delaware, that its principal place 
of business and the place where the zontract was made were California and 
that the place of destination was Japan. It moved to dismiss for lack 
of subject matter jurisdiction on the ground that the District Court for 
the Southern District of New York was not located in a ‘‘place’’ that 
satisfied the criteria of Article 28/1). However, the Court of Appeals 


concluded : 


The ‘‘places’’ specified refer to the High Contracting Parties, not to 
areas within a particular High Contracting Party. An action may be 
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brought, at the option of the plaintif, in the territory of a High 
Contracting Party, if the domicile of the carrier, the principal place 
of business of the carrier, the place of business at which the contract 
was made, or the place of destination is within that country. Plaintiff’s 
choice of forum within that country is governed by the internal law, 
with all its intricacies and complexities, not by the Warsaw Convention. 


Finally, the court read Article 3(2) of the Convention as requiring 
that the ticket be delivered to the passenger in such a manner as to afford 
him a reasonable opportunity to take measures to protect himself against 
the limitation of liability, such as deciding not to take the flight, entering 
a special contract with the carrier or taking out additional insurance for 
the flight. Considering the facts that (1) the ticket was delivered to the 
officer after he boarded the plane, (2) the plane was about to take off, 
(3) presumably the officer would have disobeyed orders if he had disem- 
barked after receiving the ticket, and (4) the statement concerning the 
limitation of liability was printed in such a manner és to be both virtually 
unnoticeable and unreadable, especially in an aircraft about to take off, the 
court concluded that it could not be said that the officer had a reasonable 
opportunity to take measures to protect himself against the limitation of 
liability. Accordingly, the court held that the limitation of damages 
imposed by Article 22 of the Convention was inapplicable. Mertens v. 
The Flying Tiger Line, Inc., 341 F. 2d 851 (U. S. Ct. App., 2d Cir., Feb. 
16, 1965). 


Arrest of seaman on U. 8. merchant vessel in Chilean port for alleged 
crime likely to disturb peace 


Plaintiff, who was a seaman aboard a U. 8. merchant ship docked in the 
Chilean port of Valparaiso during a period of civil disorder, was arrested 
on his ship by local authorities. He was charged with having illegally 
sold a quantity of ammunition but was ultimately released from custody 
by an appellate court. 

Plaintiff brought an action for damages against the owner and operator 
of his ship, its captain and its third mate. He alleged, principally, that 
the defendants had improperly abandoned him to the Chilean authorities. 

In granting defendants’ motion for summary judgment, the court de- 
cided that the nature of plaintiff’s alleged offense as one likely to disturb 
the peace warranted his arrest on board the U. 8. ship and vitiated his 
claim that defendants had wrongfully refused to repatriate him. Gave 
v. Grace Lines, Inc., 287 F. Supp. 557 (U.S8.D.C., E.D. Pa., Dec. 7, 1964). 


CONSTITUTIONAL LAW Cass NOTES 


Passports—Secretary of State may refuse to validate passports of 
United States citizens for travel to Cuba 


Under the Passport Act of 1926, 22 U.S.C. §211{a), the ‘‘Seeretary of 
State may grant and issue passports . . . under such rules as the President 
shall designate and prescribe for and on behalf of the United States. . . .”’ 
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By Executive Order No. 7856 (1938), 22 C.F.R. $51.75 (1964), the Presi- 
dent authorized the Secretary of State io ‘‘restrict a passport for use only 
in certain countries, [or] to restrict it against use in certain countries.’’ 
On January 16, 1961, the Department of State declared all outstanding 
United States passports (except those held by persons already in Cuba) 
to be invalid for travel to or in Cuba ‘‘ unless specifically endorsed for such 
travel under the authority of the Secretary of State.’’ 

In 1962 Zemel, a United States citizen holding an otherwise valid pass- 
port, applied to the Department of State to have his passport validated 
for travel to Cuba as a tourist. His request was denied. Zemel instituted 
a suit seeking a Judgment declaring that the Secretary’s restrictions upon 
travel to Cuba were invalid, that the Passport Act of 1926 was unconsti- 
tutional and that he was entitled under the Constitution and laws of the 
United States to travel to Cuba and to have his passport validated for 
that purpose (228 F. Supp. 65 (1964), noted in 58 A.J.I.L. 1014 (1964)). 

The Supreme Court held that the Passport Act authorized the Secretary 
of State to refuse to validate th2 passports of United States citizens for 
travel to Cuba. In discussing the zonstitutional issie, Chief Justice Warren, 
speaking for the majority, said: 


Having concluded that the Secretary of State’s refusal to validate 
appellant’s passport for travel to Cuba is supported by the authority 
granted by Congress in the Passport Act of 1926, we must next con- 
sider whether that refusal abridges any constitutional right of appel- 
lant. Although we do not in this case reach the question of whether 
the 1952 Act [the Immigration and Nationality Act of 1952] should 
be read to attach criminal >denalties to travel to an area for which 
one’s passport is not validaced, we must, if we are to approach the 
constitutional issues presented by this appeal candidly, proceed on the 
assumption that the Secretary’s refusal to validate a passport for a 
given area, acts as a deterrent to travel to that area. In Kent v. Dulles 

. we held that ‘‘[t]he right to travel is a part of the ‘liberty’ of 
which the citizen cannot be deprived without due process of law under 
the Fifth Amendent.’’. . . However, the fact that a liberty cannot 
be inhibited without due process of law does not mean that it can 
under no circumstances be inhibited. 

The requirements of due process are a function not only of the 
extent of the governmental restriction imposed, but also of the extent 
of the necessity for the restriction. Cuba is the only area in the 
Western Hemisphere controlled by a Communist government. It is, 
moreover, the judgment of zhe State Department that a major goal 
of the Castro regime is to export its Communist revolution to the rest 
of Latin America. The United States and other members of the 
Organization of American States have determined that travel between 
Cuba and the other countries of the Western Hemisphere is an im- 
portant element in the spreading of subversion, and many have there- 
fore undertaken measures tc discourage such travel. It also cannot 
be forgotten that in the early days of the Castro regime, United States 
citizens were arrested and imprisoned without charges. We think, 
particularly in view of the President’s statutory obligation to ‘‘use 
such means, not amounting to acts of war, as he may think necessary 
and proper’’ to secure the release of an American citizen unjustly 
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deprived of his liberty by a foreign government, that the Secretary 
has justifiably concluded that travel to Cuba by American citizens 
might involve the nation in dangerous international incidents, and 
that the Constitution does not require him to validate passports for 
such travel. ; 


* + * 


Appellant also asserts that the Secretary’s refusal to validate his 
passport for travel to Cuba denies him rights guaranteed by the First 
Amendment. ... Appellant’s allegation is ... that the ‘‘travel ban 
is a direct interference with the First Amendment rights of citizens 
to travel abroad so that they might acquaint themselves at firsthand 
with the effects abroad of our Government’s policies, foreign and 
domestic, and with conditions abroad which might affect such policies.’’ 
We must agree that the Secretary’s refusal to validate passports 
for Cuba renders less than wholly free the flow of information con- 
cerning that country. While we further agree that this is a factor 
to be considered in determining whether appellant has been denied 
due process of law, we cannot accept the contention of appellant 
that it is a First Amendment right which is involved. For to the 
extent that the Secretary’s refusal to validate passports for Cuba 
acts as an inhibition (and it would be unrealistic to assume that it 
does not), it is an inhibition of action. There are few restrictions 
on action which could not ba clothed by ingenious argument in the 
garb of decreased data flow. ... The right to speak and publish 
does not carry with it the unrestrained right to gather information. 


Justice Goldberg, dissenting, stated: 


I agree with the Court that Congress has the constitutional power 
to impose area restrictions on travel, consistent with constitutional 
guarantees, and I reject appellant’s arguments to the contrary. 
With all deference, however, I do not agree with the Court’s holding 
than Congress has exercised this power. Moreover, I do not believe 
that the Executive has inherent authority to impose area restrictions 
in time of peace. I would hold, under the principles established by 
prior decisions of this Court, that inasmuch as Congress has not 
authorized the Secretary to impose area restrictions, appellant was 
entitled to a passport valid for travel to Cuba. 


Justices Douglas and Black also dissented. Zemel v. Rusk, 381 U. S. 1 
(U. S. Sup. Ct., May 3, 1965.) 


Cuban Assets Control Regulations upheld as constitutional 


In attempting to obtain the proceeds of his savings account in a New 
York bank, a Cuban national residing in Cuba attacked the Cuban Assets 
Control Regulations, 31 C.F.R. Part 515, as an unconstitutional depriva- 
tion of property. These Regulations, issued under the Trading With 
the Enemy Act, prohibit all commercial transactions with Cuba, freeze 
all Cuban assets in this country and block transfers of property interests 
to Cuba or to Cuban nationals. The United States District Court for the 
Southern District of New York found that the Regulations were consti- 
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tutional and authorized by Congress. ‘‘. . . [B]road restrictions on prop- 
erty rights dictated by the exigencies of war or national emergency are 
authorized by statute and are constitutionally permitted.’’ Sardino v. 
Federal Reserve Bank of New York (U. 8. D. C., S. D. N. Y., Feb. 10, 
1965). 


PRIVATE INTERNATIONAL Law Cast NOTES 


Jurisdiction of federal courts of ‘‘domestic relations” cases not en- 
larged by treaty of friendship 


A paternity suit was instituted in the United States District Court for 
the Northern District of California by 2 minor child of German citizenship. 
Defendant was a United States zitizen who allegedly caused plaintiff’s 
birth out of wedlock as the result of a relationship with a German woman 
formed while defendant was serving in the U. S. armed forces in Germany. 

Defendant moved to dismiss on the ground that the Federal court lacked 
subject matter jurisdiction of ‘‘domestic relations’’ cases. Plaintiff relied 
on Paragraph 7 of the 1954 Treaty of Friendship, Commerce and Naviga- 
tion between the Federal Republic of Germany and the United States,? 
which provided as follows: 


With respect to Article VI paragraph 1, [providing that nationals 
of either signatory be accorded national treatment with respect to 
access to the courts of the other signatory] nationals o? either Party 
shall be accorded national treatment within the territories of the other 
Party: 

(a) with respect to suits in forma pauperis, in proceedings in the 
Federal Courts of the United States of America; 

(b} with respect to the pauper’s right (Armenrszcht) in pro- 
ceedings before the courts of the Federal Republic of Germany, in 
types of eases which in the United States of America would fall 
within the Federal jurisdiction or could be brougnt before the 
Federal courts. 


Although reluctant to deny plaintiff a Federal forum on the ground that 
the Federal courts have traditionally declined to hear ‘‘domestic rela- 
tions’’ cases, and aware of the ‘‘understandable suspicions concerning 
American justice’’ which would be raised and which would ‘‘clearly not 
be in the national interest,’’ the court found that plaintiff could obtain the 
desired relief in the California State Courts, including the filing of an 
action in forma pauperis. Accordmgly, the court declined jurisdiction on 
the ground that the ‘‘federal courts should not meddle where they have 
no special competence, or there is no showing that the state remedy is 
inadequate, and Congress has not clearly conferred jurisdiction.’’ 

In a footnote the court hinted that should the California courts demand 
from plaintiff security for costs, which would have the practical effect of 
prohibiting such paternity suits, this treatment ‘‘would have to be taken 


17 U.S.T. 1889, T.LAS., No. 3593. 
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into account in a subsequent analysis of federal jurisdiction.’’ Brandt- 
scheit v. Britton, 289 F. Supp. 652 (U. S. D. C., N.D. Calif., March 24, 
1965). 


Distribution to legatees resident in Czechoslovakia by means of gifi 
certificates 


Under Section 269-a of the Surrogate’s Court Act, providing that where 
it appears that a legatee would not receive the benefit of the money or 
property constituting his legacy, the Surrogate may direct the payment 
of the legacy into the Surrogate’s Court for the benefit of the legatee, 
the Surrogate directed that legacies to Czechoslovakian residents and na- 
tionals be paid into the Surrogate’s Court. 

Upon the appeal of the Czechoslovakian legatees, the Appellate Division 
found that payment could be made to them by means of transferable cer- 
tificates issued by a Czech organization, the Tuzek Foreign Trade Organi- 
zation, and redeemable for merchandise in stores operated by it or ordered 
through the purchasing agents which it maintains abroad. In modifying 
the Surrogate’s decree and directing payment to the legatees by means 
of Tuzek certificates, the court stated in a per curiam opinion: 


The proof was that such certificates have been widely used and there 
is no record that any such certificate, or the merchandise represented 
by it, has been confiseated, either directly, through the imposition of 
taxes, manipulation of exchange rates, or otherwise. We believe that 
the proof shows that this program provides a reasonable assurance that 
legacies to Czechoslovakian residents will reach the beneficiaries. It 
was further established that the United States Government has placed 
no restrictions on the purchase of such certificates for use of estate 
legatees in Czechoslovakia. 


In Re Reidl’s Will, 259 N.Y.S. 2d 217 (N. Y. Sup. Ct, App. Div., Ist 
Dep’t, May 13, 1965). 


Judicial jurisdiction—transaction of business within New York 


Plaintiff broker and consultant brought an action in the Supreme Court 
of New York to recover commissions allegedly earned for services under 
a written agreement or, alternatively, a later oral agreement. The services 
alleged were the introduction of defendant to certain French underwriters 
and other assistance leading to the merger of a French corporation of 
which defendant was principal stockholder and chief executive officer 
into a new French corporation. Finding that the written agreement, ne- 
gotiated and executed by defendant in New York, did not apply to the 
alleged services, the court dismissed the complaint for lack of personal 
jurisdiction over defendant. 

Affirming the dismissal in a per curiam opinion, the Appellate Division 
stated : 
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In the absence of any showing that the oral agreement with defendant 
was negotiated or concluded by defendant in New York, or that de- 
fendant did any other act with respect to the oral agreement in New 
York, it cannot be said that the causes of action arose from an act 
of defendant in the transaction of business within the State (CPLR 
802(a)(1)). The fact that a prior written agreement was historically 
necessary to the inception of the subsequent oral agreement does not 
alone, for purposes of the jurisdiction statute, support personal 
jurisdiction. 

Rene Boas and Associates v. Vernier, 257 N.Y.S. 2d 489 (N. Y. Sup. Ct, 

App. Div., Ist Dep’t, March 28, 1965). 


BOOK REVIEWS AND NOTES 


Leo Gross 


Book Review Editor 


Digest of International Law. Prepared by and under the direction of 
Marjorie Whiteman, Assistant Legal Adviser, the Department of State. 
Vols. 1, 2 and 3 (Dept. of State Pub. 7403, 7553 and 7737). Washing- 
ton, D. C.: U. S. Government Printing Office, 1963, 1964. Vol. 1: pp. 
x, 996. $4.25; Vol. 2: pp. vi, 1880. $5.25; Vol. 3: pp. iv, 1261. $5.25. 


Many persons, and I am one of them, assume without thinking much 
about it that a book is for reading. They may be aware, in a vague sort 
of way, of the deficiency of this notion and may indeed suspect that con- 
sultation of a dictionary could shatter their easy-going assumption. They 
are generally content, nevertheless, to let the matter be and to hold onto 
their notion of a book because this notion, based as it were on an ordinary 
understanding of things, works out rather well in day-to-day living. 

A Digest of International Law is not for reading and does not fit the 
notion of a book ordinarily entertained by many persons in everyday life. 
When I say a digest, I mean of course a digest of ours and when I speak 
of everyday life, I speak of course of life in the United States. What 
idea is entertained of a book elsewhere in the world I cannot reasonably 
be presumed to know, and there is no need to strain credulity by suggesting 
that I speak of the concept entertained of a digest of the subject else- 
where. 

Even as we limit ourselves to the United States, there will be those who, 
technically minded about the use of words, are likely to bristle a bit at the 
proposition that a Digest of International Lew is not for reading. They 
might prefer an understanding of what reading is that would show a little 
more semantical finesse. There is no need, though, to get complicated, 
so far as I can see, and in order to make the point very plain, I shall put 
it that a Digest of International Law is not for reading any more than 
Webster’s dictionary is. 

One hears once in a while, it is true, of ambitious souls who read the dic- 
tionary to improve their vocabulary or for some other reason best known 
to themselves. I should very much doubt, nevertheless, that any colleague 
of mine in the teaching profession has ever assigned to a student of his 
the reading of a Digest of International Law. I should even doubt, 
and this is not meant at all in bad grace, that many of my colleagues 
have actually read the older Digests or expect, some day, to read the 
sixteen volumes which are to make up the new Digest of Miss Whiteman. 

I, for one, would not pretend to have read, in an ordinary sense, either 
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the older Digest or the three volumes of the new one that have been 
published so far. . 

It is sometimes risky to sound paradoxical, for a paradox appears to 
run against received opinion. I am not sure that it is a paradox to say 
that a Digest of International Law is not for reading as an ordinary book 
would be. It will be enough to concede, surely, that the statement is 
a little startling. Its redeeming virtue, we hope, is the simplicity with 
which it invites attention to the necessity of understanding what a Digest 
of International Law is, if we are going properly to understand what the 
new Digest does. 

A Digest of International Law is a special form of scholarship. The one 
thing it does not want to do is to say what the law is. It is a publication 
of the Government and will not take the risk of voicing, in advance and 
in the abstract, what it believes the law to be. For if it did, it might 
prejudice the position of the United States in an actual case at a later date. 

A digest will tell us what the law has been said to be in particular 
eases by particular authorities. It will quote the authorities. It will as- 
semble, compile, organize, classify what they said. It may reproduce in 
full, or only in part, the context in which they spoke. It may even con- 
dense or summarize materials of lesser significance. Beyond this it will 
not go. Factual information it will provide. Opinion it will not. Neu- 
trality with respect to what the law may be is its dogma. 

Etymology indicates that, at one time far back in history, a digest of 
law was apparently a treatise of law, an odd fact indeed when we consider 
that a treatise is precisely what a Digest of International Law is not. In 
a treatise we expect a direct revelation of the conclusions that the author 
has reached as to what the law is. In a Digest of International Law, we 
may expect only an oblique revelation. It is for the reader to draw his 
own conclusions as to what the law is. I say that a digest is not for 
reading in an ordinary sense rot so much because it is technical or lengthy. 
I say so mainly because it gives factual information, much as a dictionary 
does, and thus is intended to be used as a tool in finding what international 
law is, rather than read for its own sake. 

The analogy to a dictionary is not as debatable as some might be inclined 
to think. The ancestry of the Digests of International Law is to be traced 
to the Digest of Cadwalader. And orgenizing his Digest as a dictionary 
is just what Cadwalader did. His list of titles begins with A and ends 
with W. Under A, we find Aliens, Ambassadors, Asylum and the like, 
and under each title we find what the law relating to the title has been 
held to be in some cases by scme authorities. B is for such titles as 
Barratry and Blockade. C includes Chargé d’Affaires, Citizens, Consular 
Courts and Claims. And so on until W, where we find the title “War” and 
what some authorities have said of the law concerning it in some cases 
before them. 

The successors of Cadwalader, quite fortunately if I may say, saw that 
the neutrality of a digest did nct demand an alphabetical arrangement of 
its materials. Their presentation was arranged so as to correspond more 
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or less to main divisions of international law. Other changes were made; 
the coverage of the subject was improved; the number and types of sources 
were increased; even the style underwent evolution. These changes, and 
many more besides, were designed to make the Digest more useful, but not 
to change its character as a repository of information. Neutrality re- 
mained its basie objective. 

The beneficiaries of the ameliorations were those whom we call, after 
the fashion of the day, the consumers of the Digest. They are those who 
make it their business to know what the law has been said to be in par- 
ticular cases by particular authorities, either because their professional needs 
require it or because they have a liking for knowledge. They are prin- 
cipally the government official, the practitioner of the law and the scholar. 
The Digest satisfies their need and demand for information, temporarily 
at least, for the information eventually gets out of date and must be 
renewed by a new Digest. The usefulness of the Digest to its consumers 
is its raison d’être, even as it is the seed of its ultimate desuetude. 

Useful, then, is what we expect the Digest of Miss Whiteman to be. 
The Secretary of State emphasized its usefulness when he was presented 
with its first volume: ‘‘This volume, and the ones to come, will fill an 
important gap in the legal materials available to the United States Gov- 
ernment, to the Bar and to the public in this cour:try, and to governments 
and scholars throughout the world.’’ It must be added, with the greatest 
respect, that in view of the known penchant of the Department of State 
for understatement, these words should be interpreted as laudatory in- 
deed. 

The foreign consumers of the Digest, to whom the Secretary of State 
referred, have not been served until recently by digests of international 
law of their own. In Europe, we are told, a number of such digests are 
under way and some are in publication already. Still there is no doubt 
that in Europe, the Digest of Miss Whiteman will continue to be used in 
the councils of government and to be in demand in the universities. 
And I have it on good authority that in new nations of Africa and Asia, 
where our previous Digest has already become & trusted guide, the new 
Digest will be used the same way. ‘ 

The compliment that old Europe is paying us in preparing digests of its 
own is perhaps the most convincing evidence of the usefulness of the under- 
taking of Miss Whiteman. Usefulness, though, does not say enough of 
the merit of her Digest. It stresses practicality, which is an achromatic 
quality. It tells us nothing of the particular qualities of her Digest. 
What we have said is that her Digest shares the virtue of usefulness with 
the previous Digests. I shall now submit, on the basis not of the reading 
of every page but of a study of the other Digests and hers, thai hers is the 
most useful Digest yet. 

Soon after the publication of its first volume, the Department of State 
issued a press release. Drafted in advance for issue later and worded in 
the present tense, as the style of press releases requires, it was entitled 
‘‘Statement Of The Secretary When The First Volume Of The Digest 
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of International Law Is Presented By Miss Marjorie Whiteman.’’ Num- 
bered 373 and dated down to the precise time—Monday, July 15, 1968, 4:00 
p.m., H.D.T.—it has the immediacy of a still picture in evoking the 
occasion and the setting. ‘‘We are grateful to you, Miss Whiteman, for 
undertaking the preparation of the Digest of International Law, and for 
the intensive work you have done and have directed over several years, 
to see the task through to completion.” The many friends of Miss White- 
man will be glad to know that she was personally thanked by the Secretary 
of State for her achievement. They will have no difficulty imagining her 
pleasure at being so honored. She is the first to say, and she has fully 
acknowledged in her book, that the preparation of the new Digest was 
an enterprise in which she was helped by many. The major contribution 
is hers, nevertheless, and those who joined her in the preparation of the 
Digest would want her, I am sure, to stand alone at the time of recognition. 

Years before the publication of her Digest, Miss Whiteman helped Mr. 
Hackworth with the preparaticn of his Digest. He, as she has now done 
for others, acknowledged in his book his debt to those who had joined 
him in his enterprise, listing her first among them. She, when his Digest 
was finished, started already to collect materials for the eventual prepara- 
tion of a new one, though she could not know then that it would be her 
own. Her Digest was in preparation, as it were, even before it was begun, 
and while the thanks of the Secretary of State were given on the occasion 
of the publication of her Digest, they were meant as well, no doubt, to 
thank her for a lifetime of dedication to the tradition of the Digests. 

The tradition to which she became heiress is not quite a century old, 
commencing as it does in 1877 with the publication of the Digest of 
Cadwalader. Only five authozs form its lineage. As anyone in this 
country familiar with international law knows, the links between the 
Digest of Cadwalader and the Digest of Miss Whiteman are the Digest 
of Wharton of 1886, the Digest of Moore of 1906, and the Digest of 
Hackworth of 1940. All of tke Digests differ from each other in some 
way. What is more, each change in the Digests which followed the Digest 
of Cadwalader was an improvement and the tradition was made better 
by each author in turn. 

The legacy of Cadwalader to the tradition of the Digests was the dogma 
of their neutrality. In the preface to his Digest, he said tersely: ‘‘It is 
not intended in any case to state what the law is... but simply to refer 
to what has from time to time been held to be the law by recognized legal 
authority.” Hach of the authors of the Digests adhered to the propo- 
sition that a digest must not state what international law is, but only 
collect and present materials indicating what others have said the law to 
be in particular cases. None, of course, had quite the same idea of what 
materials to collect or what to do with them. 

John L. Cadwalader, an Assistant Secretary of State, was most practical 
in making his Digest. He candidly admitted that he had found it difficult, 
if not impossible, to locate quickly what Attorneys General of the United 
States and Federal courts had said on questions of international law. 
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He devised his Digest to meet the problem. He made short extracts of 
what they had said and organized his materials on the pattern of a diction- 
ary, as I have explained earlier. 

Francis Wharton, Chief Examiner of Claims for the Department of 
State, much admired the contribution made to international law by Presi- 
dents and Secretaries of State of earlier years. Yet, as he complained 
rather ruefully, the documents in which their teachings were recorded 
could be seen by few at best, since most of the documents were still in 
manuscript. He planned his Digest to retrieve their teachings from ob- 
security, and extracts of what former Presidents and Secretaries of State 
had said the law to be in particular cases became the backbone of his 
work. He willingly added, wherever it would be useful, what Federal 
courts and Attorneys General had said the law to be in particular cases 
and even what writers had said of the law. Much to his merit, he organ- 
ized his Digest on a plan of chapters and sections providing a more suit- 
able classification of the materials than the previous Digest. 

John Bassett Moore, scholar and statesman of renown, researched again 
the sources used by Wharton and in expanding the previous Digest 
insisted on two points. First, what a government declares the law to be 
in a particular case is not always reliable evidence of what the law of the 
case is, especially in the opening stages of a dispute, where each party 
may tend to overstate his side. For this reason, extracts of whet a govern- 
ment has said the law to be in a particular case can be misleading. It 
is preferable to show, by giving the whole history of the dispute, what, 
at first, each side held the law to be and what, in the end, both recognized 
the law to be. Second, what is said of the law in a manuscript record 
loses much of its value when it is summarized in a short abstract. For this 
reason, it is better to quote the original text whenever possible and also 
to give enough of the facts involved to show the precise application of 
what is said to be law. 

Green Haywood Hackworth, then Legal Adviser of the Department 
of State, introduced the notion of succession of the Digests. Moore had 
collected materials indicating what the law had been said to be in par- 
ticular instances In the nineteenth century. Haeckworth made his Digest 
a continuation of the Digest of Moore, and collected materials indicating 
what the law had been said to be in particular instances since the turn 
of the century. For the organization of his Digest Moore had followed and 
improved the basie plan of Wharton. Hackworth in turn follewed, except 
for some details, the plan of Moore. In the treatment of his materials, 
Moore had insisted on quoting manuscripts and showing the factual and 
historical setting of particular cases. Hackworth followed the same 
standards in the treatment of his materials. His Digest was the catalyst 
which helped transform into a series of like Digests what had been until 
then a series of disparate Digests. 

When Miss Whiteman started to prepare her Digest, she was expected 
to follow the terms of the tradition developed by her predecessors. That 
she would do all that the tradition demanded, no one who knows her 
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could doubt. Her Digest abides by the dogma of neutrality, refraining 
as the other Digests did from stating what the law is. It adheres to the 
plan of chapters and sections started by Wharton and sanctioned by Moore 
and Hackworth, except for some improvements of detail. It emphasizes 
the factual and historical setting of particular cases and quotes extensively 
from original sources, as Moore and Hackworth did. It is a continuation 
of the Digest of Hackworth, as his was a continuation of the Digest of 
Moore. Besides, she has done what the tradition demanded with extra- 
ordinary industry, as the length of her Digest indicates, and with un- 
excelled scholarship, as the first three volumes demonstrate. And then 
she has done more. 

In order to understand what she has done, we need to understand what 
her predecessors failed to do. We have seen what contribution each made 
in turn to the tradition of the Digests. We must now see what defect 
marked the tradition still when it was received by Miss Whiteman. 

A. digest, as we know, will not say what the law is. It is intended to 
be used as a tool in finding the law. Its purpose is to permit the user 
to determine for himself what the law is. To this end, it offers materials 
indicating what the law has been said to be in particular cases by par- 
ticular authorities. In order to make a digest the useful tool that it is 
intended to be, the author must gather the materials and fit them together, 
not at random, but according to a scheme designed to help the user de- 
termine what the law is. 

In order to determine what the law is, the user needs to determine 
what its principles are. What the law has been said to be in particular 
eases by particular authorities is the raw stuff of the law. The user must 
extract from it, by analysis, the rules of conduct which detine what is 
permissible and what is not. He must find from particular cases the 
general propositions which explain the scope and application of the law. 
The materials in the digest should be fitted together so as to make apparent - 
to the user the structure of principles which underlie the practice of the 
law and form its theory. 

The predecessors of Miss Whiteman realized that they must first classify 
their materials. After Cadwalader, they worked out a rational plan of 
chapters and sections for their classification. They arranged the chapters 
to correspond to major areas of international law and distributed the 
materials in sections arranged to correspond to the particular topies 
covered in the chapter. 

In evolving the plan, the authors involved made a small bow toward 
the theory of the law. A concern with its principles starts with the 
realization that different parts of the subject are governed by different 
principles. They were willing to acknowledge the existence of theory 
to the extent of placing in different places materials reflecting different 
principles. Cadwalader, too, was willing to concede that much to theory, 
but chose to segregate his materials in titles arranged in alphabetical order. 

Once the materials were classified in separate categories, Cadwalader 
and Wharton could not have been less concerned with the principles under- 
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lying them. They fitted the materials together in a way which made it 
difficult for the user to extract principles from them. They seem to 
have been determined to resist the blandishments of theory. Moore, sur- ` 
prisingly, remained indifferent to the need of arranging the materials so 
as to make apparent underlying principles. And Hackworth, while not 
indifferent to this need, did not concern himself with it sufficiently. 

Under each of the titles in his Digest, Cadwalader placed first extracts of 
what Attorneys General had said the law to be in particular cases. He 
placed next extracts of what Federal courts had said. He arranged the 
extracts in each group in chronological order. 

In each of the sections in his Digest, Wharton also disposed the materials 
according to source and chronology. What Presidents and Secretaries 
of State had said the law to be in particular ceases came first; what 
Federal courts had said came next, and what Attorneys General had said 
came last. When the topic was exclusively of a judicial character, what 
the courts had said went to the front rank. The statements in each group 
were arranged in chronological order. 

Moore rejected the arrangement of materials according to source and 
chronology adopted by his predecessors. He perfectly understood the 
principles underlying the practice of the law. He was chiefly interested, 
however, in factually recording what happened just as it happened. 
He arranged the materials in his sections primarily to give an exact 
historical account of the topic covered. Of the theory of the law, he 
usually disposed in brief terms at the outset of chapters or sections. 

Hackworth, to his credit, was aware of the need to make apparent the 
principles underlying the practice. His Digest fails in execution rather 
than in conception. In some sections, the materials are so selected and 
arranged as to make apparent the principles underlying the topice under 
consideration. In others, the materials are inadequate or insufficient for 
drawing conclusions concerning the principles involved. 

The defect in the tradition of the Digests, as received by Miss Whiteman, 
is clear enough. Useful a digest is meant to be. Useful any digest is 
which helps us find what the law is. All of the Digests preceding Miss 
Whiteman’s were useful, yet none was as useful as it could have been. 
It will not do to answer that the materials in a digest cannot be fitted 
together to make apparent the principles of the law. Miss Whiteman 
has done it in many places and has made the Digest a better instrument 
for finding what the law is. 

In the hands of her predecessors, the gathering of materials for a digest 
had become a mechanical act. They would gather all they could, taking 
care meticulously to record the practice as they found it. Whatever an 
authority had said of the law was treated by them as a fact to be ac- 
cepted and not reasoned about. They would place the recorded facts in 
rational categories, but not worry whether the facts contributed anything 
to the theory of the law. Miss Whiteman, obviously, turned the process 
of gathering materials into an intellectual process. She reasoned as she 
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collected her materials, anticipating and selecting what she would need 
to make apparent the theory underlying the practice. 

I am not suggesting that she set out to make the practice appear more 
rational than it is. There will always be inconsistencies between the prac- 
tice of the law and its theory. Her Digest, of course, has its share of them. 
Obviously, however, she did not feel under a compulsion to gather pell- 
mell whatever she found in the practice. There are more materials to be 
found in it than can ever be fitted into a digest. She made it her business 
to discover in the vast array of available materials those which, properly 
fitted into place, would enable the user to perceive the principles under- 
lying the practice of the law. 

Not all of the topics in a digest lent themselves to this treatment. In 
the third volume of her Digest, for example, she devotes some eight 
hundred pages to the settlement of territorial boundaries after the last 
war. Of necessity, these materials are an historical account of each settle- 
ment. Many topics could be treated and were treated analytically rather 
than historically, though. We will use two of them to illustrate the 
difference between her approach and the approach of Moore and Hack- 
worth. 

In his section on sovereignty, Moore covers the topie in three pages and 
in general terms. In his section on sovereignty, Hackworth covers the 
topic in seven pages and gives a sketchy idea of its principles. In her 
section on sovereignty, Miss Whiteman covers the topic in some fifty pages 
and carefully fits together a wealth of materials of considerable diversity. 
From them, the user can gain an understanding of the principles which 
explain the scope and application of the concept of sovereignty. The 
materials cover the definition of sovereignty, its scuree, the restrictions to 
which it is subject, its application to territory, residual or titular sov- 
ereignty, sovereignty in suspense, joint exercise of sovereignty and other 
questions besides. 

Recognition, in its general aspects, is summarily considered by Moore in 
a few lines. Hackworth devotes a paragraph to recognition in general. 
Miss Whiteman gives some thirty-seven pages of materials to the subject 
in order to make apparent to the user the principles which define what 
recognition 1s. The materials cover the distinction between de facto and 
de jure recognition, the question whether recognition is a right or a duty, 
the controversy on the existence of a state apart from recognition, the 
irrevocability of recognition, the difference between recognition and diplo- 
matic relations, the withholding of recognition as a sanction, and other 
points as well. In short, it is a good coverage of the theory of the subject. 

Other topics might be cited to show the difference between the Digest 
of Miss Whiteman and the Digests of her predecessors. We seek only to 
make a point though, not a case. Enough has been said to show that her 
Digest is superior to theirs. The usefulness of her Digest remains no 
longer an achromatic quality. Indeed, we shall now put it that Miss 
Whiteman has brought the tradition of the Digests to the siage of its 
excellence. 
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It is customary, before closing a review, to advance some criticism 
small as it may be The custom may be intended as a token of the ob- 
jectivity of the reviewer. I do not propose to do it, for I feel no need 
to do it. The new Digest is a superb work of scholarship in every respect, 
and I can. only hope to have done justice enough to the admirable dedica- 
tion of Miss Whiteman in preparing it. I shall offer, however, a reflection 
for those who may aspire to continue the tradition some day after her. 

The Digest of Cadwalader was in a single volume. The Digest of 
Wharton was in three volumes. The Digest of Moore was in eight volumes 
and so was the Digest of Hackworth. But the Digest of Hackworth 
covered a span of some thirty-five years, while the Digest of Moore covered 
the span of a century. The Digest of Hackworth was roughly a threefold 
expansion of the previous Digest. And the Digest of Miss Whiteman, 
planned in sixteen volumes and covering some twenty-five years, is more 
than a twofold expansion of the Digest of Hackworth. 

The first two chapters in the first volume of the Digest of Miss Whiteman 
—lInternational Law (Ch. I), States, Territories and Governments (Ch. 
II)—-were covered in about a hundred and fifty pages in the first volume 
of the Digest of Hackworth. The three chapters in the second volume 
of the Digest of Miss Whiteman-——Recognition (Ch. JIT), State Succession 
(Ch. IV), Territory and Sovereignty of States (Ch. V)—were covered in 
another four hundred pages in the first volume of the Digest of Hackworth. 
The three chapters in the third volume of the Digest of Miss Whiteman— 
Boundaries and Related Matters (Ch. VI), International Rivers and 
River Basins (Ch. VII), Inter-Oceanie Canals (Ch. VIII)—were covered 
in another one hundred pages or so in the first volume of the Digest of 
Hackworth. 

The expansion in terms of numbers of pages required to cover es- 
sentially the same topics is from roughly six hundred pages in the Digest 
of Hackworth to roughly three thousand and five hundred pages in the 
Digest of Miss Whiteman. And an expansion similarly as striking had 
already taken place from the Digest of Moore to the Digest of Hackworth, 
from the Digest of Wharton to the Digest of Moore, and from the Digest 
of Cadwalader to the Digest of Wharton. 

My reflection is simple enough. The world of international law is 
constantly expanding. More and more materials are produced and must 
be assembled in a Digest to reflect the realities of the practice of interna- 
tional law and its underlying principles. Are the future Digests of 
International Law condemned to become an ever-expanding universe? 


JOSEPH M. SWEENEY 
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International Law, By D. P. O’Connell. London: Stevens and Sons, Ltd. ; 
Dobbs Ferry, N. Y.: Oceana Publications, Inc., 1965. Two volumes. 
Vol. I: pp. xxxvi, 651; Vol. II: pp. xxiv, 655-1434. Index, 40 pp. 
$30.00. 


In his Preface to this current, comprehensive and invaluable general 
treatise on international law applicable in time of peace,! Professor D. P. 
O’Connell of the University of Adelaide observes that, since ‘‘courts and 
lawyers find themselves increasingly called upon to make decisions upon 
issues of international law,” it has been his purpose ‘‘to digest con- 
temporary scholarship and expound its results systematically to the 
practitioner’’ in the sequence confronting a lawyer called upon to examine 
a complex international issue, namely, “‘the sequence of theory, functions 
jurisdiction, responsibility ard litigation.” 

Interest in the results of this approach will most certainly not be confined 
to practitioners or government legal advisers: every serious student of 
international law will find muck from which he can benefit in these 
volumes. The materials treated are current as of December 31, 1961. 
Even that cut-off date has prevented consideration in the treatise of a 
surging flow of new materials on international law: the International 
Law Commission’s provisional drafts of 1962, 1963 and 1964 on the Law 
of Treaties; the most recent documents of the United Nations Secretariat 
on State Responsibility, State Succession, International Rivers, Historic 
Waters and Bays; the documsants of the Vienna Conferences of 1961 and 
1963; the more recent opinions of the International Court of Justice and 
national tribunals. Neverthe_ess, as Lord MeNair says in his Foreword, 
this is ‘‘the first general treatise written by a common lawyer who has 
had the advantage of forty years of recent case law, international and 
national,’’ and the impact of these decisions is a conspicuous characteristic 
of the book. 

The utility of this treatise as a work of reference is enhanced by more 
than 250 pages of Tables and Indices in Volume II. In addition to the 
Index, Author Index, and Table of General Treatises on International 
Law, fifty pages are devoted to listing, with citation, the treaties referred 
to in the book; citations to decisions of international tribunals and to 
diplomatic incidents cover thirty pages; and decisions of national courts 
on questions of international Jaw require eighty pages of citation, the 
courts of over sixty countries being included. Footnotes throughout the 
two volumes provide comprehensive citation to case law, treaties, treatises, 
documentary sources and periodical literature, although page references are 
unfortunately omitted for many articles cited. 

The volumes provide a comprehensive coverage on the law of peace. 
On eertain topics, particular attention is given to British and American 
practice, but care has been taker to discuss the practice of civil law 


1 The author notes that limitations of space have prevented general treatment of the 
law of war or of international organizations, although aspects of these subjects are 
treated. 
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systems. Thus, on ‘“‘The Relationship between International Law and 
Municipal Law,” material on French, Italian, German, Japanese and other 
civil law systems complements the presentation of the approach of the 
common law countries. 

. The classification of topics is occasionally novel, as where ‘‘Proof of 
International Fact” appears under Part I, General Principles; and ‘‘The 
Right of Legation” appears as one of only four ‘‘Fundamental Rights of 
States,” the others being ‘‘Independence,’’ ‘‘Self-Defence’’ and ‘‘Legal 
Equality.” The topics ‘‘Jurisdiction’’ and ‘‘Immunity from Jurisdic- 
tion’? cover over 860 pages and, even so, many jurisdictional questions 
appear in other sections of the book. Part X, entitled ‘‘International 
Litigation, and covering in separate chapters ‘‘The Claim,” “’The 
Tribunal,’’ ‘‘The Hearing’’ and ‘‘Reparation for International Wrongs’’ 
provides an interesting synthesis, but appears to have been prepared more 
hastily than other sections. It is strange to read that a state becomes 
“a party’’ to the rules of the International Court of Justice (p. 1166), 
of the ‘‘Court’s power to file a unilateral application’’ (p. 1167), that 
the Court ‘‘is fundamentally a European/American organ” (p. 1171), 
to have a dissenting opinion attributed to the Court (p. 117 8), or to learn 
that Nottebohm ‘‘was rendered stateless’’ (p. 739). 

Throughout the book are inserted in small print what appear to be 
summaries of judicial decisions, but closer inspection reveals that they 
are sometimes less accurate as summaries than as expressions of the author’s 
constructions of the consequences of what the court held. On cer‘ain topics, 
the author, after a careful presentation of material, inserts a “‘summary 
of conelusions’’ the drafting of which is less careful. 

To the reviewer, the least satisfactory aspect of the treatise is found 
in its underlying legal philosophy, some of which, at least, sounds ana- 
chronistic in 1965. Law, we are told on the first page, is ‘‘a spontaneous 
generation from the needs and aspirations of man in community” and its 
basic principles are uniform ‘‘because human nature in its essence is 
constant.” Human authorities ‘‘are not themselves the creator of the 
law.’’ Traditionally, ‘‘international law is customary law, for it is the 
product of the consciences of States.” This leads the author to deny 
that treaties are ‘‘themselves part of the corpus of law’’ (p. 8) or even 
‘fsources’’ of international law; he regards them as mere contracts (p. 
22), although they may be prominent ‘‘evidence’’ for ‘‘proof of custom’’ 
(p. 28). Though warning against the exaggerations of the positivist 
and the natural lawyer, the latter, he tells us ‘‘will find litile difficulty 
in formulating basie rules of moral conduct in inter-State relations,” and 
‘‘will, perhaps, not require very much’’ in the way of evidence of State 
behavior indicating consent (p. 15). This approach, perhaps, finds some 
reflection in the views of the author that the individual is a subject of 
international law, that an international claim for injury tc an alien is 
his claim, rather than that of his state, and in the author’s denigration 
of the rôle of acquiescence and protest as profitless positivist excursions, 
unnecessary for ‘‘those who reason a priori? (e.g. pp. 576-577). 
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The chief merits and strength of this treatise lie in its unusually eom- 
plete citation of case law, treaties and specialized literature; its pene- 
trating historical and analytical introductions to a topic; its refreshing re- 
assessment of international law in light of contemporary practice and 
needs; and the service it performs as a guide through the expanding 
landscape of international law. It should easily replace Oppenheim— 
for those who had not abandoned that treatise long ago—and can establish 
itself as the standard English-language treatise and ready-reference work 
on international law. 


Hersrert W. Briaas 


The Role of Domestia Courts in the International Legal Order. By Rich- 
ard A. Falk. Syracuse, N. Y.: Syracuse pe Press, 1964. pp. 
xviii, 184. Index. $6.50. 


In this study the author s2ts forth his conception of the manner in 
which national courts can contribute constructively to a more peaceful 
world order. Published as the third volume in the ‘‘Procedural Aspects 
of International Law’’ Series of the Syracuse University College of Law, 
it relates to matters that are currertly under much discussion. The book 
was completed before the United States Supreme Court’s decision in the 
Sabbaiino case. In a foreword, however, Professor Richard B. Lillich 
observes that the main thesis set forth in Chapter V of the book (first 
advanced in a 1961 article published by Professor Falk) ‘‘was adopted 
lock, stock, and barrel’’ by Mr. Justice Harlan writing for the Supreme 
Court in that case. 

The author’s fundamental proposition, emphasized frequently in the 
volume, is that the international legal system is ‘‘horizontal ard decentral- 
ized,’’ a fact of which domestic courts must take direct account (p. TT); 
these courts must not transgress their réle as agents of international legal 
order (p. 85), but should ‘‘act in behalf of this supranational reality” (p. 
107). The author submits that under the existing conditions there must 
be such mechanisms as defererce. There is occasional comment on the 
essential nature of international law. Professor Falk refers, for example, 
to the common view that the international order is a ‘‘normative order 
situated somewhere between law and morality.’’ With respect to Judge 

Waterman’s reference (in the Szboatino case) to morality, the author ob- 
~ serves that ‘‘One wants to know the basis for the conclusion that ‘gen- 
erally accepted principles of morality’ exist’’ (p. 122). 

The author submits that when there is before a municipal court a case 
involving legitimate diversity as between the states of the world, the 
municipal court should show deference to the foreign state, as in applica- 
tion of the act of state doctrine. When, however, there is on the matter 
a significant consensus, the municipal court should apply international 
law. In illustration of the first of these two situaticns, the author feels 
that there should be deference in a matter involving the expropriation 
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of alien-owned private property. In illustration of the second type of case, 
he submits that, when human rights are involved (as was true in the 
Eichmann ease), there is a sufficient consensus to justify the municipal 
eourt’s applying international law. The author admits (at p. 177) that 
it is not possible or desirable to classify issues in one category or the 
other. He is, however, strongly of the opinion that there is no longer 
a consensus on the subject of the international illegality of a state’s 
expropriating private property belonging to aliens. He submits that 
‘judicial experience does not indicate the availability of objective norms 
in the expropriation areas’’ (at p. 107), and refers in this context to 
‘‘yrovincialism that deceives itself into the belief that it is universalism’’ 
(p. 107 note). He does not go into the policy of the United States with 
respect to including in bilateral treaties provisions concerning just compen- 
sation for expropriated property. Nor does he discuss national or inter- 
national guarantee of foreign investments. He does observe that ‘‘Be- 
hind the abstract formula of ‘prompt, adequate, and effective’ lies a great 
diversity in practice and attitude among modern societies’’ (p. 111). ` 

The volume provides a general review and commentary upon the question 
of sovereign immunity as it has been applied by United States courts. 
There is an extremely useful, critical analysis of Judge Dimock’s opinion 
in the Sabbatino case in the District Court and of Judge Waterman’s 
holding in the same ease before the Circuit Court. The author’s analysis 
of the Bahia de Nipe case is very thorough. There is an earnest plea for 
a role for municipal courts that might assist toward harmony in a world 
where the risk of nuclear war is very great. There is apparent recognition 
of the difficulty which would be encountered in any attempt at general 
classification of matters on which there is diversity and those on which 
there is consensus. 

Whether readers agree or disagree with its main thesis, the book should 
serve the useful purpose of stimulating hard thought in regard to the 
essential nature of the international community legally viewed, the proper 
function of municipal courts in relation to this community, and the con- 
tinuing need for devices that will make for peaceful relations in a world 
where the danger of destruction is a prime factor. 


Rosert R. WILSON 


The Conflict of Laws: A Comparative Study. By Ernst Rabel. Vol. ITI. 
2nd ed. prepared by Herbert Bernstein. (Michigan Legal Studies.) 
Ann Arbor: University of Michigan Press, 1964. pp. xlvii, 625. 
Index. 


Rabel’s classic began to appear in 1945. The last—fourth—volume came 
out posthumously in 1958, three years after Rabel’s death. A second 
edition of the first volume, which had been long out of print, was produced 


t 
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in 1958,! a second edition of the sezond volume in 1960,? and we now have 
a new edition of the third volume, which was first published in 1950. 

Editor of the volume under review is Dr. Herbert Bernstein, a staff 
member of the Max-Planck-Institut für Auslandisches und Internationales 
Privatrecht in Hamburg, who was in residence for an academic year 
at the University of Michigan Law School. Like Dr. Ulrich Drobnig, editor 
of the second edition of the first two volumes, Dr. Bernstein was under 
instructions to bring the contents up to date but to avoid, as far as possible, 
alterations of the text proper as distinguished from the footnotes. An 
Editorial Note advises that citations and illustrations consider material 
available up to the end of 1962, 

The third volume covers the parts ‘‘Special Obligations’’ and ‘‘Modi- 
fications and Discharge of Obligations.’’ Updating of the references was 
especially necessary in the chapters on ‘‘Sales of Movables,’’ ‘‘Representa- 
tion,’’ and ‘‘Transpcrtation Contracts.” In these parts, many footnotes 
have been added and existing notes have been enlarged. Ir. the part on 
‘*Sales,’’ the material on the Hague Convention of 1955 on the Law 
Applicable to International Sales of Goods, drafted in 1951, had to be 
worked in. No substantive charges were needed: Rabel had dealt 
critically with the Committee Draft of 1931 on which the Convention 
is based. But events have overtaken the production of the new edition. 
The Convention came into force ir September, 1964. The Zollowing na- 
tions have ratified: Belgium, Denmark, Finland, France, Italy, Norway, 
and Sweden. The Convention imposes upon ratifying nations the duty 
to incorporate the rules of the Convention in their national law. The 
rules thus become applicable generally and American business must take 
them into account in dealing with business partners in the named. nations. 

An examination of various parts of the new edition shows that the 
editing has been done with considerable skill and a good command of 
the literature. The editor even noticed and noted (at p. 72) an error 
in the (unofficial) translation of the Convention on the Law Applicable 
to International Sales of Goods which appeared in the American Journal 
of Comparative Law.” On the other hand, he missed two discussions of 
the Convention in English.* 

Throughout the volume cross-references have been made to the Tentative 
Drafts prepared for the Restatement Second of the Law of Conflict of 
Laws and their discussion at the annual meetings of the American Law 


1 Reviewed in 54 A.J.LL. 206 (1960). 

2 Reviewed in 56 ibid. 1145 (1962). 

31 A. J. Comp. Law 275 (1952). In Art. 3 of the Convention ‘‘branch’’ must be 
replaced by ‘‘establishment.’’ The original text may be found in Conférence de La 
Haye de Droit International Privé, Actes da la Septième (1951) Session, p. 382 (1952); 
and 40 Revue Critique de Droit International Privé 725 (1951). 

4 Offerhaus, ‘‘The Seventh Session of the Hague Conference on Private International 
Law,’’ 79 Journal du Droit International 1071, 1077 et seg. (1952); Wortley, ‘‘ The 
1951 Hague Conference on Private International Law,’’ 38 Grotius Society Transactions 
25, 27 et seg. (1953). 
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Institute. Of course, Rabel’s work is cited abundantly in the Notes of 
the Reporter for the Restatement Second. The influence which Rabel’s 
approach, explained by him in the Introductory Note to the volume,‘ 
has had on the new Restatement and, in particular, the treatment of special 
types of contracts, is clear. 

In the Introductory Note, Rabel expressed some concern about possible 
obsolescence, after a short while, of his critical survey of past and present 
conflicts doctrines and of his outlook for reasonable progress in a rapidly 
changing world.* After a lapse of fifteen years we find small basis for 
such concern. The volume under review, as well as the grand ‘‘Introduc- 
tion’’ in the first volume, hold out well. Used in all corners of the world, 
the ‘‘Rabel’’ is a truly great work, based on unmatched historical knowl- 
edge and familiarity with foreign law, a great amount of wisdom, and a 
sound distrust of ‘‘methods.’’ 

In recent American literature, the assertion has been made that Rabel 
‘flatly rejected the idea that the application of a law to cases having 
foreign aspects could be determined by construction and interpretation.’’*? 
As a rebuttal and because of its intrinsic value, the statement referred 
to may be reproduced in toto: 


. Resort to statutory construction is the usual method of avoid- 
ing faulty conclusions. This method, however, should be limited to its 
natural domain. A statutory provision must be analyzed in respect 
to the question whether it incorporates a fundamental policy of the 
state. ... It may occasionally occur also... that a private law 
rule is not intended or is not fit to be applied in another jurisdiction. 

. But answers to the regular questions of conflicts law are rarely 
contained in municipal statutes. Private law rules ordinarily do not 
direct which persons or movables they include. It is as mistaken to 
apply such rules blindly to events all over the world as to presume 
them limited to merely domestic situations. They are simply neu- 
tral; the answer is not in them. Generally, therefore, what is needed, 
or even feasible, is not an interpretation of the statute but a rule of 
private international law to accompany and delimit the rule of pusar 
law.’ 


Kurt H. NADELMANN 


5 Volume under review, vii-xi. 

6 Ibid. at xi. 

7 Gurrie, ‘Change of Venue and The Conflict of Laws: A Retraction,’’ 27 U. Chicago 
Law Rev. 341, 343 (1960), reprinted in Currie, Selected Essays on The Conflict of 
Laws 431, 433 (1968). The above statement is followed by this quote from Rabel: 
‘t Private law rules ordinarily do not direct which persons ar movables they include. 

.. They are simply neutral; the answer is not in them. Generally, therefore, what 
is needed, or even feasible, is not an interpretation of the statute but a rule of private 
international law to accompany and delimit the rule of private law.’’ (Citing 1 Rabel 
95 (1945).) Compare with this the text to footnote 8 below. 

81 Rabel, Conflict of Laws: A Comparative Study 94-95 (ISES) (at 102-103 of the 
second (1958) edition). 
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‘Peaceful Coexistence’ and Soviet-Western International Law. By Bd- 
ward MeWhinney. Leyden: A. W. Sythoff, 1964. pp. 185. Appendix. 
Index. Fl. 17.90. 


Law, Foreign Policy, and the East-West Détente. Edited by Edward Mc- 
Whinney. Toronto: University sf Toronto Press, 1964. pp. viii, 123. 
$4.95. 


Among the increasing number of international lawyers concerned with 
the rôle of law in the relations between the Communist-led and the non- 
Communist parts of the world, Proessor MeWhinney of the University of 
Toronto has gained prominence not only by his writings, but also by his 
leading rôle in the East-West dialcgue within the International Law As- 
sociation. The two volumes here reviewed are addressed to the same prob- 
lem and are largely complementary. The second volume is an outgrowth 
of the Conference on Law and World Affairs held at the University of 
Toronto in January, 1964. The contributors include Professors Harold J. 
Berman, John N. Hazard and H. Gordon Skilling, the Hon. Paul Martin 
(Canadian Minister for External Affairs), Blair Seaborn and J. Alan 
Beesley of the Department for External Affairs, Mark Gayn oz the Toronto 
Daily Star, and the Hon. Ivan F. Shpedko (Soviet Ambassador to Canada), 
as well as Professor MecWhinney. But the most systematic and thought- 
provoking treatment of the problem is to be found in Professor Mc- 
Whinney’s own book, which merits detailed appraisal. 

Professor McWhinney takes as his starting point the processes of change 
in the Soviet doctrine of international law. Rightly rejecting the image 
of the latter as ‘‘a frozen cake of doctrine, whose meaning jelled once 
and for all in 1917” (p. 17), he sees a decline of Stalin-era dogmatism 
and the rise of a pragmatic and flexible approach which tends to reduce 
the gap between Soviet and Western legal thought. He also points out 
that Soviet doctrine is by no means monolithic. Yet he is on shaky ground 
in suggesting that this doctrine, under the leadership of Professor Tunkin, 
is moving toward something akin to American legal realism. A necessary 
corrective is found in Berman’s paper in the second volume, where he points 
out Tunkin’s recognition of determimacy of legal norms and the con- 
temporary Soviet refusal to identify law with polities. If anything, 
Soviet doctrine (though not necessarily practice) seems to be moving 
away rather than toward the decision-oriented school of thought, most 
prominently represented in the West by Myres McDougal, which identifies 
law with policy and regards it as a process rather than as a body of rules. 
Soviet doctrine is increasingly rule-oriented. And it is hardly perceptive 
to describe McDougal’s ‘‘essential purpose’’ as that of working ‘‘from the 
de facto, existential condition of the relations between the two power 
blocs . . . and to look to the legal consequences of that condition’ (p. 
51). In all his writings, McDougal stresses normative goals rather than 
legal consequences of existential corditions. 

Moving on to an anélysis of the Soviet concept of ‘‘peaceful coexistence’’ 
and its legal implications, MeWhinney, like some other observers, sees 
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present-day international law not as universal, but as a ‘‘congeries of 
separate and distinct bodies of more or less authoritative rules’’ (p. 24). 
He pays little attention, however, to intra-bloc law developed on the basis 
of ‘‘socialist internationalism.’ And he renders poor service to the cause 
of law and East-West accommodation by tending to minimize the scope of 
‘*traditional’’ international law which continues to be accepted by Com- 
munist-led states as well as by the West, although he admits that a great 
many of the ‘‘old’’ customary rules ‘‘have never been seriously put in 
issue by the Soviet Bloc’’ (p. 118). Here, again, a corrective is found in 
Berman’s paper. 

McWhinney’s analysis of the Soviet concept of ‘‘peaceful coexistence’’ 
contains little that is new. He points out that the norms advanced by 
Soviet jurists under this rubric are dangerously general and need greater 
eoncretization before they can be seriously considered by the West, but 
optimistically believes that Khrushchev’s earlier characterization of ‘‘peace- 
ful coexistence’’ as a form of intense non-militarv struggle against ‘‘im- 
perialism’’ was abandoned by him at the 22nd Congress of the Communist 
Party (p. 124). That this optimism is probably unfounded is suggested 
by the definition of ‘‘peaceful coexistence’’ in the party Program adopted 
at the Congress (as quoted by Hazard in the second volume) as “‘a specific 
form of class struggle,’’ and by the use of the slogan—as shown by Hazard, 
Martin and Beesley—in the United Nations and other bodies to promote 
new legal norms unacceptable to the West. ‘‘Peaceful coexistence,’’ pre- 
cisely by reason of its generality, remains a powerful weapon in the Soviet 
ideological arsenal, and it is rather naive to hope taat Soviet jurists would 
be willing to de-fuse it by concretization acceptable to the West. 

The most valuable part of MecWhinney’s book is his effort to analyze 
a new ‘‘inter-bloc’’ law which he sees emerging, not in doctrinal writings 
but ‘‘from the actual record of East-West confrontations in the period 
of the relative thaw in the Cold War.” Tentatively, he identifies seven 
principles of this new “‘law’’ (pp. 92-100) : 


(1) Acceptance of the principle of bipolarity. 

(2) Mutual acceptance of bloc territorial integrity, and of non-interven- 
tion of each bloc inter se. 

(3) Renunciation of total (nuclear) war as an instrument of political 
change. 

(4) Limitation of the membership of the nuclear ‘‘club,’’ and restriction 
of the decision-making power as to use of nuclear weapons or as to recourse 
to nuclear war. 

(5) Nuclear Age ‘‘Due Processs’’: the duty to avoid ‘‘surprise’’ or sud- 
den change in the inter-bloc balance-of-power relationship. 

(6) Nuclear Age ‘‘Due Process’’: the principle of economy in the use 
of power. 

(7) Nuclear Age ‘‘Due Process’’: the principle of mutual self-restraint. 


MecWhinney’s attempt to define ‘‘the rules of the game” seemingly fol- 
lowed by the great nuclear Powers inter se and to characterize them as 
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‘‘law’’ raises many questions. Is the principle of bipolarity viable in the 
face of Sino-Soviet conflict and the efforts of some non-Communist states 
to develop their own nuclear capability? Have the two olocs—if they 
still exist—consistently followed taese ‘‘rules’’ (e.g, in Viet-Nam)? In 
what sense, if any, do the two blocs (or Superpowers) recognize these 
‘‘rules”’ as normative or authoritative, rather than as mere counsels of 
prudence? In what sense are they “‘law’’? It may be recalled that the 
balance of power and the principles of the ‘‘Concert of Europe’’ were in 
the past regarded by some jurists as legal norms. Would the characteriza- 
tion of the new ‘‘rules of the game’’ as ‘law’ lend them greater strength 
and stability? What other advantages could ensu2 from such characteri- 
zation? It is evidert that McWhinney is opening up an important and 
immensely interesting problem for discussion. 

Unfortunately, his book is marred by misleading overstatements, impre- 
cisions of formulation, and at least one serious error. It is surely im- 
precise to say that Soviet jurists view ‘‘with extreme disfavor’’ the 
United Nations as a location ‘‘for general norm-making competence in 
international law” (p. 58). Although tke Soviets, like the major Western 
Powers, do not regard the General Assembly as possessing the power of 
formal legislation, the Soviet Union has supported the codification efforts 
of the U.N. International Law Commission. Perhaps even more significant 
has been the Soviet effort to promote the ‘‘codification’’ of the principles 
of ‘‘peaceful coexistence’’ in the General Assembly, which is described in 
several of the papers in the companion volume and is well known to Me- 
Whinney. The Soviet Union, moreover, has participated in the adoption 
by the General Assembly of ‘‘dezlarations’’ on legel questions, and Soviet 
writers accord a significant rôle to such declarations in the development 
of international law. It is alsc misleading to say that the Soviets eate- 
gorically reject customary rules except insofar as they are ‘‘expressly”’ 
accepted by states today (p. 117). Although echoed by Beesley in the 
second volume (pp. 72-73), this interpretation ccntradicts Tunkin’s re- 
peatedly expressed view—generally accepted by Soviet jurists—that cus- 
tomary international law consists of norms tacitly agreed to by states. Me- 
Whinney greatly exaggerates, moreover, the preference of the Soviets for 
bilateral agreements as sources of international law (pp. 62-63).? In fact, 
the Soviets today display far mere flexibility than McWhinney recognizes 
in the choice of methods of development of international law. 

McWhinney commits an inexplizable error in flatly maintaining that 
Soviet jurists invariably reject the doctrine of rebus sic stantibus (pp. 65- 
66). In 1963, Tunkin said that the doctrine was ‘‘a rule of international 
law in force.” 3 This statement represents no new departure. Although 
Soviet attitudes toward the doctrine have been often guarded and perhaps 


1 See, especially, Zadorozhnyi, Mirnoye Sosuskzhestvovanie i Mezhdunarodnoye Pravo 
825-327 (1964). Although this book came out too late to be consulted by MeWhinney, 
it represents no radical departure. 

2 Cf., e.g., Zadorozhyni, op. cit. note 1 above. 

81 LLC. Yearbook 144 (1963). 
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ambivalent, some Soviet jurists have specifically accepted it in one form 
or another. As far back as 1924, the Soviet Government expressly relied 
on the doctrine.’ 

Though flawed by misstatements, MeWhinney’s book is a valuable effort 
to contribute to the understanding and improvement of East-West rela- 
tions in their legal aspects. It is constructive in intent and tone, re- 
freshingly free from Cold War passions. McWhinnsy warns against at- 
tempts at wholesale importation of Anglo-Saxon concepts of “‘the rule of 
law’’ into the international arena, and calls for intensified efforts to 
develop meaningful communication between the jurists of the two sides, 
particularly through co-operation in common scholarly endeavors. He may 
be too optimistic. But, as Berman points out in the second volume, the 
deeply pessimistic prophecies concerning the evolution of the Soviet sys- 
tem since World War II have generally proved to be wrong. Pessimism 
can be dangerously self-fulfilling. For many Americans, it would be 
salutary to read the calm Canadian appraisals of East-West relations and 
Soviet society found in the second volume, particularly those of Skilling 
and Gayn. | 

O. J. Lassrrzyn 


The Socialist Commonwealth of N ations: Organizations and Institutions. 
By Kazimierz Grzybowski. New Haven and London: Yale University 
Press, 1964. pp. xviii, 300. Index. $7.50; 56 s. 


Les Pays de Europe de VEst. Leurs Rapports Mutuels et le Problème 
de Leur Intégration dans VOrbite de VURSS. By Théofil I. Kis. 
Louvain: Editions Nauwelaerts, 1964. pp. 271. Index. Fr. B. 340. 


Are Communists developing a new system of legal relationships among 
the states they lead? To Dr. Kis the answer is a qualified positive, since 
he finds classical international law negated by Eastern Huropean states, 
even though classical terms are used to formulate new rules. To Dr. 
Grzybowski the answer is a qualified negative, for he finds that the Eastern 
states are within the international law tradition, albeit establishing a 
regional system comparable in the extent of its variation from the norm 
to what has been called the international law of the Americas. 

The Communists in Dr. Kis’ view are uttering in substance an ideologi- 
cal-doctrinal reaction to the traditional content cf international law, 
making synthesis with tradition inconceivable. Dr. Grzybowski’s exhaust- 
ive analysis of the facts of legal relationships discloses peculiarities but no 
full-fledged system competing with traditional norms. 


4 See, e.g., Filippov, Ogovorki v Teorii i Praktike Mezhdunarodnogo Dogovora 6l- 
101 (1958), reviewed in 57 A.J.I.L. 696 (1963); Shurshalov, Osnovnye Voprosy Teorii 
Mezhdunarodnogo Dogovora 193-208 (1959). For a survey, see Triska and Slusser, 
The Theory, Law, and Policy of Soviet Treaties 181-141 (1962). 

5 Harvard Research in International Law, Draft Convention on the Law of Treaties, 
Comment, Art. 28, 29. A.J.LL. Supp. 1119 (1935); also Shurshaloy, op. cit. note 4 
above, at 199. 
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The two volumes provide thought-provoking stimulus to a comparison 
of the influence of education upon research. Both zuthors are of European 
origin. Dr, Grzybowski came early to Harvard for his §.J.D.; Dr. Kis re- 
mained in Europe to obtain his doctorate at Louvain. Both studies are 
close to identity in aim, but Dr. Grzybowski focuses on practice, inter- 
woven with theory. Dr. Kis emphasizes theory to such an extent that he 
finds it necessary to devote two long sections to Marxist ecncepts of the 
state and of international relations as these theories have evolved from the 
beginning to Khrushchev’s time. Practize is fitted into the doctrinal flow 
at intervals to put meat on the bony skeleton, but the penchant for theory 
is dominant. It even leads the author to risk a guess on Afro-Asian 
developments to conclude that the new states are not challenging interna- 
tional law as the Nazis and Communists have done, but are only evi- 
dencing a ‘‘natural reaction’’ z0 traditional positions as they were utilized 
by the colonial Powers to harm them in practice. They are not seen to be. 
challenging the general body of international law. 

Both authors think early Soviet intentions to have been integration of 
new Communist-led states into the U.S.S.R. Thus, early Soviet thinking 
was along lines of constitutional rather than international law. Both date 
the change to focus on international law from Tito’s defection in 1948, 
after which the people’s democracies increased the momentum of change. 
This led to the Polish and Hungarian revolts of 1956, manifesting obvi- 
ously the desire of Eastern Enurop2an Communists to be free of Russian 
dictation. Both authors see many centripetal forces operating today in 
Eastern Europe and Asia, but Dr. Kis clings to his view that the centrifugal 
forees still predominate, at least in Eastern Europe. For him the Rus- 
sians have not ceased working for the denationalization and assimilation of 
the people’s democracies into the U.S.S.R. He finds the ideal of the Rus- 
sians remaining social synthesis, supra- and extra-national. 

Undoubtedly there are still theorists in Moscow who hope for a U.S.S.R. 
of the world, as did the Comintern delegate to the first Congress of Soviets 
in 1922. Yet, realism is triumphing in Moscow, and there is no evidence 
that there is any such immediete goal. Soviet leacers would like to help 
emerging nations adopt their model as one designed in practice to lead 
to humanity’s salvation, but a world governed by constitutional law alone 
is so far away as to be beyond the need of concentrated thought. The 
Soviet international lawyer’s primary tesk is to find a way of facilitating 
intercourse between states and preventing opponents from gaining ad- 
vantage. Theory may provide the sustaining quality for the idealists who 
need long-range perspective to carry on, but practice is the issue of the 
moment. 

Dr. Grzybowski’s remarkably complete treatment of practice will make 
his volume a manual for Foreign Offices, while Dr. Kis’ volume will remind 
the reader that ultimate Communist goals differ from those in the West 
and cannot be overlooked in measuring the motives of the opposition. 
Perhaps both belong on the shelf together as complementary studies. The 
American Society of International Law was wise to sponsor Dr. Grzybow- 
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ski’s study in its program of examination of the borderland between sov- 
ereign states and fully federated entities, because it will appeal to Ameri- 
cans as timely and practical, but European scholars will feel more at home 
with Dr. Kis. 


Jonn N. HAZARD 


A Lawyer’s Guide to International Business Transactions. Edited by 
Walter Sterling Surrey and Crawford Shaw, Assistant Editor. Phila- 
delphia: Joint Committee on Continuing Legal Education of the Ameri- 
can Law Institute and the American Bar Association, 1963. pp. xxx, 
1071. Index. $86.75. 


International Business Techniques—Legal and Financial Aspects. By 
Carol McCormick Crosswell. Dobbs Ferry, N. Y.: Oceana Publications, 
Inc., 1968. pp. xxi, 861. Index. $15.00. 


These two volumes cover much the same ground from an entirely differ- 
ent approach. The Lawyer’s Guide is a compendium of information with 
useful, topical bibliographies for each section, whereas the Crosswell book 
is a short, practical introduction to the field of international business coun- 
geling, with more than 100 pages devoted to Mosteckv’s excellent Annotated 
Bibliography published by the Harvard Law Library in 1962. 

In reviewing the two books, it is important to distinguish their aims and 
format. The Crosswell book assumes a legal background and some prior 
introduction to the field, whereas it is possible for laymen to understand 
the Lawyer’s Guide and to use it without outside reference. 

The Crosswell book refers to ‘‘tax-sparing’’ on page 11 without having 
defined this complicated arrangement for U. S. tax relief. Thereafter, 
there is no discussion of the effect which such a provision, either in a 
treaty or by amendment of the Internal Revenue Code, would have on 
reinvestment of U. S. funds. Providing an opportunity to repatriate 
profits from overseas, which have been exempt from tax in the ‘overseas 
country, without subjecting these profits to the full rate of U. S. tax, would 
remove a deterrent to repatriation or even constitute an incentive to bring 
the money back. If such repatriation is ‘‘bad’’ for the underdeveloped . 
countries because it removes capital which might otherwise be reinvested 
there, it is certainly ‘‘good’’ for the balance of payments of the capital- 
exporting country. In view of the present difficulties of the United States 
in this regard, arrangements such as ‘‘tax sparing,’ which would en- 
courage repatriation of profits, might be worth more serious consideration. 

Many recent books which have discussed taxation of overseas investment 
have been polemics in favor of a more liberal treatment of foreign income 
in order to encourage foreign investment as an alternative to foreign aid. 
The Lawyer’s Guide succeeds in presenting the entire field of taxation of 
international trade and investment objectively and with an accuracy of 
analysis which is most heartening.. 
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The Lawyer’s Guide is a reference work; yet the organization is such 
that the reader can begin with the more generally known and easily 
understood concepts, such as reciprocal trade agreements, G.A.T.T., and 
international business organization before getting into the more compli- 
eated issues of extraterritorial effect of U. S. anti-trust laws and the gen- 
eral field of taxation of international operations. 

Between the chapters which are introductory and those which deal with 
basic legal problems, there is an extensive section dealing with financing of 
international trade and investment, in which the principal institutions, the 
Agency for International Development, the Export-Import Bank, the Inter- 
national Bank for Reconstruction and Development, the International 
Monetary Fund, and the Inter-American Development Banx, are each de- 
scribed, both in terms of their organization and operations, and with 
respect to the type of loans or financing which they provide. In some 
cases there is detailed information concerning how to go about obtaining 
publice financing for private foreign investment. Perhaps the most useful 
part of this discussion is the chapter on sources of private financing which 
describes in detail how commercial banks operate, both through branches 
and through international corporations under the Edge Act. The Lawyer’s 
Guide puts Edge Act corporations and their exporting cousins, the Webb- 
Pomerene Act combinations, in a proper perspective. 

As a matter of fact, these legal entities, like the tax-conceived Western 
Hemisphere Trade Corporations, and the more recent Export Trade 
Corporations, are not basie to international trade and investment and do 
not deserve to be treated as institutions in their own right. They are 
simply instruments whereby companies wishing to do business abroad can 
obtain certain limited advantages that would not otherwise be available. 
The basic questions of financing, and of remittance or distribution of 
profits, the emerging concept of multi-national corporations, are all ana- 
lyzed in sufficient detail to override the impression, which is often created 
by more superficial works, that these special corporations are fundamental 
to the field. 

The Crosswell book does not succeed in giving a true perspective of 
the relative importance of various legal techniques in international busi- 
ness. The arrangement of the book is haphazard, and the indexing is 
inadequate for use of the book as a reference. As indicated above, it is 
not easy to use as n introduction to the field, so that its principal ad- 
vantage is in providing a short, relatively concise refresher on those as- 
pects of international business technique which have caught the fancy of 
Miss Crosswell. For example, she devotes three chapters to the particular 
problems of doing business in Ireland, India and Japan. 

Both books are strong in the sections dealing with the Common Market, 
the Crosswell book making some practical suggestions concerning doing 
business in particular countries. The Lawyer’s Guide includes a detailed 
study, not only of the European Economic Community but also of the 
Latin American Free Trade Area and the Central American Common 
Market. 
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The two books do not work in tandem. The Crosswell book might be 
used as a sort of primer or booster to titillate our intellects for the more 
compendious treatment found in the Lawyer’s Guide. But even the 
Lawyer’s Guide is only a course of sprouts, and the individual attorney 
will be frustrated if he attempts to find answers to particular problems. 
It is to be recommended more as a thorough introduction to the field, a book 
with which one should become so familiar that he can turn at random to 
any discussion in it for the beginning of a memorandum or brief in that 
area. 


WirtuiaAm S. BARNES 


Foreign Enterprise in India: Laws and Policies. By Matthew J. Kust. 
Chapel Hill, N. C.: University of North Carolina Press, 1964. pp. viii, 
498. Index. $10.00. 


A few years ago the American Society of International Law found itself 
under considerable pressure to get in tune with the times and expend at 
least a portion of its time and resources on such subjects as foreign in- 
vestment and economic development, much as an elderly and rather sedate 
dowager is urged to invite some tradesmen in to tea, or even to open a 
dress shop, in order to get closer to the people. There were problems, of 
course, not the least being a shortage of resources. 

Nonetheless, the Society has begun to respond, aided and abetted by the 
ubiquitous Ford Foundation. It commissioned knowledgeable scholars to 
produce studies on foreign investment and economie development in five 
selected countries: India, Colombia, Japan, Mexico, and Nigeria. While 
some may raise an eyebrow at the countries selected—they appear to be 
the easier ones—this must be a cavil, since until now we have had nothing 
by way of English-language scholarship on these or any other foreign 
countries which attempts to delineate the legal, economie and political 
aspects of investment and development from the vantage of a putative 
foreign investor. 

This book on India is the first of a series to be completed, and it is 
pleasant to report that the Society’s sudden immersal into mundane 
pursuits has proved to be good for everyone. Matthew Kust has had ex- 
perience in India and is sympathetic with the Indian people, their aspira- 
tions, and the general direction of their policies. These latter, together 
with the Indian legal structure, he outlines in some fifteen chapters: short 
(15-30 pages each) chapters on Historical Background of India, Economice 
Planning, Foreign Collaboration, Basic Legal Structure, Protection of 
Property and Business Interests, Protection of New Industries, Exchange 
Control, Capital Issues Control, Industrial Property Rights, Labor Laws, 
and Petroleum and Minerals Rules; and quite substantial chapters, the 
real heart of the book, ranging from 75 to 100 pages each, on Licensing 
and Regulation of Industry, Business Organizations (Corporate Law), 
and Taxation. Obviously, no single book will enable the investor to find 
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the answer to all of his problems in detail, but there is no reason why a 
reader of this book should continue to be in the dark concerning the basie 
structure of the laws and regulations which will affect his investment, — 
to say nothing about the very substantial amount of detailed information 
imparted. l 

The book contains no real surprises to the relatively initiated, though 
it will undoubtedly be instructive to those who persist in thinking in 
clichés, such as that India has a ‘‘socialist’’ economy. India is a mixed 
economy, something more than half of which is in the ‘‘public sector,’’ 
with planning which often turns out to be of the ‘‘indiecative’’ type. 
In short, there is a great deal of room for maneuver by domestic and 
foreign private capital, and a great many shrewd investors, both indigenous 
and foreign, are operating quite succassfully—some would say far too 
successfully when viewing the excrbitant annual earnings on loans as 
well as equity investments—in the Indian economy. This means that there 
is and will continu2 to be an opportunity for foreign investors to make 
money in India, and hence an interest on their part in prosecuting invest- 
ments. 

For her part, India will likely continue to welcome capital from abroad, 
private as well as public, in order to secure the resources needed to achieve 
development, which in view of her constantly growing population, appears 
to be a task which is millennial in duration, if existing Western living 
standards are to be achieved. 

This book will enable foreign private capital providers to make business 
judgments concerning investments within a framework of general knowl- 
edge not easily available elsewhere. 

STANLEY D, METZGER 


The Sources of the Law of International Trade With Special Reference to 
East-West Trade. Edited by Clive M. Schmitthoff. New York: Fred- 
erick A. Praeger, 1964. pp. xxvi, 292. Index. $12.00. 


This book consists of a series of papers which were given at a conference 
at King’s College, London, in September, 1962, on the ‘‘private’’ laws 
affecting international trade, together with a very useful and compre- 
hensive introductory essay by the editor, Dr. Schmitthoff. It should be 
made clear that, despite the title (which may be misleading to an American 
lawyer), the papers do not deal with law, national or international, regu- 
lating foreign trade in the sense of laws which reflect broad public policies 
on matters such as tariffs, quantitative restrictions, exchange regulation, 
and security export controls, but rather with the problems caused for 
international trade by the lack of uniformities in the laws concerning 
negotiable instruments, sales, bills of lading, warehouse receipts and other 
‘‘private commercial law’’ subjects. 

This lack of uniformity flows principally from the changes wrought 
in the law merchant consequent upon the development of internal trade 
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and economic cohesiveness in the new nation-states which emerged in the 
fifteenth and sixteenth centuries, and the resulting national differences 
in laws affecting commerce. What was good enough for almost all the 
merchants of the Hanseatic League did not answer the more diverse 
problems of inland merchants and businessmen dealing with a richer 
variety of transactions. This diversity was not confined to common law 
countries but, as Professor von Caemmerer’s paper so ably points out, 
was manifested in the civil law countries as well. In fact, the similarity 
of this development—what may be termed the nationalization of com- 
mercial law, in both the common and the civil law countries—is most 
graphically portrayed by the companion paper on American and British 
developments so well done by Professor Honnold. 

In more recent years, strenuous efforts have been directed toward se- 
curing more uniformity, since the social need for it appears to be greater 
than that of national diversity in this area of activity. But, to no one’s 
surprise, it is not easy to put Jack back in the box, even assuming he 
was ever truly there. There are, in general, three ways of creating com- 
mercial law uniformities: international convention, intensified development 
of commercial practice (t.e. uniform clauses recommended by the Inter- . 
national Chamber of Commerce), and uniform laws (t.e. a Uniform Com- 
mercial Code adopted by various countries as well as the States of the 
United States). Our own uniform law technique is indeed difficult for 
other countries to adopt, since the framework into which it must be set is 
so different. And as between the other two techniques, Mr. Kopelmanas 
rightly points out (at p. 120) that ‘‘Experience has shown that the de- 
velopment of uniform rules of international trade by [commercial] prac- 
tice is much more efficient than the unification of commercial law by 
means of international conventions.’ The process is gradual and does 
not usually involve the repeal or substantial amendment of domestic law. 
In short, it avoids the great difficulties of negotiating uniformities in law 
in areas where deep-seated customs have ereated divergencies. 

Dr. Schmitthoff is to be congratulated upon assembling and editing so 
capably this group of most interesting papers on a subject of growing 
concern. 

STANLEY D. METZGER 


Fontes Iuris Gentium. Edited by Hermann Mosler. Series A, Sectio I, 
Tomus 4: Digest of the Decisions of the Permanent Court of Interna- 
tional Justice 1934-1940. (In English, French and German.) Bear- 
beitet im Max-Planck-Institut für ausländisches öffentliches Recht und 
Völkerrecht von Rudolf Bernhardt und Otfried Ulshöfer. Cologne and 
Berlin: Carl Heymanns Verlag KG, 1964. pp. xxxii, 492. Index. 
DM. 63, cloth; DM. 54, paper. 


The Max Planck Institute for Foreign Public Law and International 
Law deserves credit for publishing this third and final volume on the 
Permanent Court of International Justice, so that we now have full 


966 THE AMERICAN JOURNAL OF INTERNATIONAL LAW [Vol. 59 


coverage of the work of the Court during its rather brief life. The 
decisions and advisory opinions which the Permanent Court handed down 
in this interval between two world wars have had a lasting influence on 
international law. Four distinguished American lawyers contributed to 
the scholarship and prestige of the Court: John Bassett Moore, Charles 
Evans Hughes, Frank B. Kellogg, and Manley O. Hudson. 

-= The earlier volumes appeared in 1931 (Series A, Sectio I, Tomus 1) 
and 1935 (Series A, Sectio I, Tomus 3). The present Digest begins with 
the Oscar Chinn case (A/B No. 63, judgment of December 12, 1984). 
It ends with the last order of the Court, issued on February 26, 1940, in 
the case of The Electricity Company of Sofia and Bulgaria (A/B No. 80), 
when the Court did not excuse Bulgaria’s non-appearance, holding that 


it has not been established that in actual fact there has been or is up 
to the present time anything to impede travellmg and communications 
between Bulgaria and the seat of the Court; ... (p. 169.) 


and that 


in these circumstances the written proceedings must be regarded as 
terminated and the case is, under Article 45 of the Rules, ready for 
hearing. ... (p. 170.) 


In the last years of its existence the Court rendered two advisory 
opnions (A/B No. 64 on the Minority Schools in Albania, and A/B No. 
65 on the ‘‘consistency of certain Danzig legislative decrees with the 
Constitution of the Free City,’ of December 4, 1935), six orders and ten 
judgments. The best known among these latter (see the list on pp. 239- 
243) are, beside the ones already mentioned, the cases dealing with the 
claims of Hungarian nationals arising out of the agrarian reform in 
Yugoslavia (A/B No. 68), the diversion of water from the Meuse (A/B 
No. 70), and the Société Commerciale de Belgique (A/B No. 78). 

In its organization the volume conforms closely to the previous ones. 
The reader should not expect to learn the facts of the cases or to get a 
complete picture of a particular litigation. What he will find are sig- 
nificant excerpts side by side in English and French, arranged under 
systematic headings and subheadings similar to those used in traditional 
textbooks on international law. The difficulties which Anglo-American 
lawyers have with such an abstract approach have been indicated in my 
review of the fifth volume of Section I, which covers the decisions of the 
International Court of Justice from 1947 to 1958.1 Given the established 
framework, the editors have done everything conceivable to aid the user 
with cross-references, which includ2 volumes A, I, 1, and A, I, 3, with a 
chronological list of the decisions and advisory opinions digested, and a 
subject index in English, French and German. A list of all the judges 
from 1922 to 1946 at the end of the volume is another useful feature. 


M. MAGDALENA ScHoon 
158 A.J.I.L. 214 (1964). 
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Le Statut des Forces de D’? O.T.A.N. et Son Application en France. By 
Serge Lazareff. Paris: Editions A. Pedone, 1964. pp. ix, 548. 


Although the North Atlantic alliance suffers from severe inter-govern- 
mental controversies, thousands of NATO’s military and civilian forces, 
accompanied by their dependents, live and act in a local atmosphere remain- 
ing unusually placid. That this is true is largely because of the careful 
‘legal groundwork preceding their arrival in a friendly foreign country. 
The NATO Status of Forces Agreement, part of this foundation and the 
principal agreement governing the juridical relationship of these people 
with the local population, came into force with much fanfare more than 
a decade ago, generated considerable controversy for a few years but no 
longer evokes much public interest. However, in spite of the objections 
of United States Senators, this agreement, first effective in France, is a 
model for similar arrangements elsewhere. Other nations demand similar 
concessions from us, and cite the NATO agreement’s successful operation 
to show that military forces can function in friendly foreign countries and 
remain, in some measure, subordinate to the territorial law. The smooth 
working of the multilateral NATO agreement im allocating the right to 
exercise governmental authority in such matters as criminal, civil and 
tax jurisdiction, in establishing procedures for the settlement of claims, 
and in defining the obligations of the visiting force with respect to cur- 
rency control, driving regulations, immigration, and import restrictions, 
is a tribute to the competence of its military and civilian lawyer ad- 
ministrators. One of these, Serge Lazareff, Legal Adviser at Headquarters 
Allied Forces Central Europe, is particularly well qualified (docteur en 
droit in France, LL. M. from Harvard) to study the agreement and write 
of its effect in France. | | 

Unlike the only published materials in English on the status of forces 
agreements, this book is encyclopedic. Introductory chapters deal with 
the legal status of visiting military forces in the absence of an agreement, 
and describe those international agreements on the subject negotiated be-- 
fore, and immediately after, World War.II. The author draws upon the 
as yet unpublished travaux préparatoires to give us a history of the 
negotiations leading up to the NATO Status of Forces Agreement.? 
Numerous Congressional hearings, reports and debates since 1953 are 


fully analyzed, together with the annual reports of the Department of.. 


Defense, and these give this volume a scope which makes it of real value 
to the American lawyer concerned with all status of forces issues. Under- 
standably, the longest chapter deals with the substantial legal issues 
involving the allocation of rights to exercise criminal jurisdiction. How- 
ever, because this aspect of the agreement is well covered in American 
legal literature,’ the book’s main contribution is its study of the provisions 


1 Hopefully, these documents will scon be published by the United States Naval War 
College. 

2 Ellert, NATO ‘‘Fair Trial’? Safeguards (1963); Stambuk, Renesas Military 
Forces Abroad: Their Impact on the Western State System (1963); Snee & Pye, 


968 THE AMERICAN JOURNAL OF INTERNATIONAL LAW [Vol. 59 


of the NATO agreement neglected in the material in English. The chapter 
on claims is much more complete and informative than the United States 
Army text on armed forces claims,*? and I know of no other published 
study of the immigration, economic and scal provisions. The author does 
not, however, deal with the special problems of Germany. 

The author brings to our attention numerous French lower court de- 
cisions not available to most readers. These reveal the actual workings of 
the agreement in more detail than ever before presented. This is a very 
good book which should become a standard reference for all military 
lawyers with international law responsibilities, and which belongs in every 
American international law collection purporting to be complete. It has 
an index which is distributed separately and a complete biblography of 
relevant French, British and American materials. 

GORDON B. BALDWIN 


Foreign Relations of the Umied States. Diplomatie Papers, 1943. Vol. 
Il: Europe. (Dept. of State Pub. No. 7679.) Washington, D. C.: 
U. S. Govt. Printing Office, 1964. pp. vin, 1069. Index. $3.75. 


The principal event of World War II in Europa in 1943 was the sur- 
render of Italy and its immediate ‘‘eo-belligerency’’ against Germany, 
which still had to be put out of the Italian peninsula. In a war that 
yielded a minimum of data for internatianal law, the Italian complex was 
a unique situation. Early in the year the United States and United King- 
dom planned Operation Husky, the invasion of Sicily, and on July 16 the 
President and Prime Minister tola the Italian people they must decide 
whether to ‘‘die for Mussolini and Hitler-—or live for Italy and’ civiliza- 
tion.’’ Mussolini resigned on July 25 and Roosevelt and Churchill began 
discussing terms of surrender. At Casablanca the previous January the 
two had declared for ‘‘unconditional surrender,’’ and much doubt of the 
wisdom of such a policy had been expressed. Now the two states uni- 
laterally decided what a short armistice should contain and, approved by 
the Soviet Union, it was signed by both and Italy on September 3. The long- 
term armistice, softened to ‘‘additional conditions,” was signed September 
29; by a protocol the three Allies then struck out ‘‘unconditional sur- 
render’’ from paragraph 1 and settled for a preambular statement that 
the terms ‘‘have been accepted unconditionally’’ by the head of the Italian 
Government. ‘‘Vital military reascns’’ kept the document secret against 
the desires of the British Government, and it was published by the United 
States only in 1947. 

Italy declared co-belligerenxcy against Germany October 13, the Badoglio 
Government to receive guidance and mstructions from the Allied Control 


Status of Forces Agreements anc Criminal Jurisdiction (1957); Rouse and Baldwin, 
‘t The Exercise of Criminal Jurisdiction under the NATO Status of Forces Agreement,’’ 
51 A.J.LL. 29 (1957); Note, ‘‘Criminal Jurisdiction Over American Ferces Abroad,’’ 
70 Harvard Law Rey. 1943 (1957), 

SD. A. Pamph. 27-162 (June, 1962). 
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Commission, to which was added an Advisory Council. By the end of the 
year under the armistice United Nations relations with Italy were vestig- 
ially conducted by that commission, Anglo-American in composition, with 
token representation from the Soviets and French in ‘‘a kind of superior 
‘liaison officer’ ’’ (p. 444). 

At Anfa Camp during the Casablanca Conference President Roosevelt 
and Prime Minister Churchill made with General Henri Giraud, who 
commanded some French troops in North Africa, ax agreement looking to 
uniting him with the Free French Committee of General Charles de 
Gaulle (p.50). The French Committee of National Liberation was formed 
June 9 under Giraud and De Gaulle as co-presidents. On June 17 Roose- 
velt, advised that De Gaulle was aiming to control the Committee, wrote 
to Churchill—with whom he was virtually monopolizing the French ques- 
tion from either of their governments—that he was ‘‘fed up with De 
Gaulle’’ and his political machinations and was instructing General Eisen- 
hower not to permit him to direct or control the African French Army. 
June 22 the Committee assigned the African troops to General Giraud 
and granted General de Gaulle those in the overseas territories. The 
United States recognized the French Committee cn August 26 ‘‘as the 
body qualified to ensure the administration and defense of French inter- 
ests,’’ ‘‘as administering those French overseas territories which acknowl- 
edge its authority,’’ but this ‘‘does not constitute recognition of a govern- 
ment of France or of the French Empire” (p. 185). The United States 
encouraged the French Committee to oust the Vichy government in the 
overseas territory. Giraud’s candidate for governor of French Guiana 
instead of De Gaulle’s was installed in March, 1948. On July 3 the French 
Committee replaced Admiral Georges Robert, High Commissioner for the 
West Indies, by Henri Hoppenot as its delegate extraordinary, whose agree- 
ment with the United States placed the French Caribbean territory and its 
facilities at the disposal of the Allied effort. 

The Yugoslav Government-in-Exile in London made and reraade itself 
with Serb, Croat and Slovene elements, the Allies being concerned over 
the activities of General Drazha Mihailovié’s army groups and of the 
Partisans, who included Communists. In September the Yugoslav Gov- 
ernment established itself at Cairo, the Allies still aiding Mihailović as 
well as the Partisans and insisting that they work together. The British 
Government withdrew support from the Yugoslav War Minister and gave 
it to Tito’s Partisans, who were associated with the Communist Yugoslav 
National Committee of Liberation organized Novzmber 29, as the most 
effective force against the Nazis. King Peter had 4 revolution in embryo. 

Most of the diplomatic maneuvers of the Second World War were like 
these incidents, devoid of legal principle. 


Denys P. MYERS 
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Die Grenzen des Irak. By Ulrich Gehrke and Gustav Kuhn. In two 
parts. Stuttgart: W. Kohlhammer, GmbH., 1968. Part 1: pp. xiv, 
302; Part 2: Dokumenten-Anhang. pp. viii, 112. DM. 42. 


The agreement between the United Kingdom and Kuwait of June 19, 
1961, which granted the Sheikdom independence once again threw the 
turbulent Middle Hast into crisis, for this action zaused Premier Abd’al- 
Karim Qasim to deseribe the state as an integral part of Irq. Similarly, 
the ascendancy of this Iraqi leader resulted in a deterioration of relations 
with Iran and led to a renewal of the Shatt-al-Arab conflict, which at one 
stage reached such proportions that it completely paralyzed activities in 
the port of Abadan. These circumstances provided the impetus for this 
study. Divided into two parts, th2 authors explore two distinet subjects: 
the Kuwait issue, which occupies better than two thirds of the text and 
more than half of the documents, ranging from the heretofore unpublished 
1907 agreement between Sheikh Mobarak-us-Subah on behalf of himself 
and his heirs and the ‘‘precious Imperial English Government’’ for a 
‘lease in perpetuity’’ of 15,000 cubits of land at a rental of 60,000 rupees 
per annum, to Qasim’s 1961 declaration; and the Shatt-al-Arab situation. 
Each of these topics is presented along parallel lines—the historical and 
the juridical. 

Gehrke opens the volume with an examination of the procedures by 
which the Iragi frontiers were Celimited. He notes thas no detailed 
boundary agreement was ever concluded between Kuwait and _raq, although 
the Iraqi Prime Minister is said to have reaffirmed the 1923 Memorandum 
of the British High Commissioner for Iraq to the British Political Agent 
in Kuwait, which set forth the boundary between the two states; then 
presents the nineteenth-century relationship of the Sheikdom to the Otto- 
man Empire and deals with events up to October, 1968, at which time 
Kuwait granted Iraq an interest-free loan of 30 million dinars as a quid pro 
quo for Iragi recognition of her independence and sovereignty and the 
dropping of the territorial claim, thus ‘‘temporarily’’ settling the dispute. 
Yet Kuhn has rightly called this very claim much ado about nothing. 
Neither the status of the territory in the nineteenth or zhe twentieth 
century is found to support Iraq; as a matter of fact Kuwait was a state 
before Iraq was created and the Iraqi case is termed purely political and 
devoid of any basis In internationel law. And, in a manner reminiscent 
of the Preah Vihear decision, the author states that Iraq’s attitude from 
1923 to 1961 precludes her from raising the boundary issue, that it no 
longer enables her to question the ‘‘Grenzverlauf.’’ 

The Shatt-al-Arab controversy is treated in a similar fashion. His- 
torical developments, from the 1847 Treaty of Erzeroum, the “note explica- 
twe’’ of the British and Russian Ambassadors, and the interplay of British 
and Imperial Russian interests in the region, to the debates before the 
League of Nations and the 1987 boundary agreement between the two 
states, are vividly portrayed. However, this treaty did not end the differ- 
ences; rather in 1959-1960 they flared to new heights especially over the 


1965] BOOK REVIEWS AND NOTES 971 


Abadan sector, the only area as to which the Thalweg was used as the 
boundary, and led to bitter recriminations between the Shah and his 
Foreign Minister Abbas Aram on the one side, and Qasim and Foreign 
Minister Hasim Gawad on the other. Indeed, the Iranians have asserted 
that the Iraqis have not fulfilled their obligations and have abrogated the 
treaty in practice, and the Iraqis have suggested that it was concluded 
under duress. Each of the allegations made by the parties is specifically 
analyzed by Kuhn, who finds some to possess, and others to lazk, merit. 
In any event the arrangement did not involve coercion and, in spite of 
certain violations by both sides, remains in force. 
GUENTER WEISSBERG 


Conduct of the New Diplomacy. By James L. McCamy. New York and 
London: Harper & Row, 1964. pp. xii, 308. Bibliography. Index. 
$4.50. 


According to the author, ‘‘the point in this book is this: American diplo- 
macy is holding its own, in many cases doing very well indeed, but it could 
be much more successful if it were better administered in the Executive 
Branch.” The author, who needs no introduction to students of inter- 
national relations, proceeds in the first of four parts with carefully cal- 
culated hyperbole to demonstrate ‘‘the relevance of administration’? to 
effective foreign policy. He asserts that all reorganizations of the State 
Department since 1836 ‘‘resemble those microscopic slides of swamp water, 
where movement never stops yet nothing ever gets any better.” In a 
fashion typical throughout, the author offers as evidence of our need for 
better administration, a detailed case study of that tragi-comic catastrophe 
——the U-2 incident. 

Part II is a critique of present organization and prescribed changes. 
Drawing on the writings of Robert Elder in The Policy Machine and his 
own considerable experience, Dr. McCamy provides some unccmfortable 
characterizations of a bureaucracy addicted to ‘‘keeping informed,’’ ‘‘an- 
swering the mail,’’ and ‘‘consensus decisions.” He points out that no less 
than 26 agencies in a host of departments consistently spend time in de- 
cisions of foreign policy. The author proposes their combination in a 
‘‘new’’ Department of State, thus leaving foreign policy in the hands of 
State, Defense and the Executive Office of the Prasident, with the latter 
co-ordinating the recommendations of the other two. To carry out such 
co-ordination, Dr. McCamy calls for reorganization of the Executive Office 
of the President, and the creation of deputy Presidents. 

Similarly drastic changes are prescribed for the State Department’s 
personnel in order to meet the needs of the new diplomacy, which must 
be broadened to include permanently foreign aid, technical and military 
assistance, secret intelligence, propaganda and international organizations. 
This allegedly demands a single foreign service corps. He depicts the 
present Foreign Service as a self-contained island of experts having little 

to do with the new broader-ranging, but simultaneously more specialized 
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foreign relations. Their statutory control over foreign polizy (as defined 
by them) makes them a dead hand on the new diplomacy. 

The author evidently seeks to make his case by analyzirg current en- 
trance examinations, regional origins and educational and experiential 
backgrounds of Foreign Service Officers. No very convincing conclusions, 
however, are drawn from such facts as ‘‘2/3 of the officials in foreign 
affairs have some education beyond the bachelor degree’’ exzept that they 
are better educated and more experienced than the crudest of their critics 
would admit. He concludes that ‘‘most of our ofticials are hired because 
they are good at foreign relations, not because they are interested in large 
questions of foreign policy. ... They are tested for their aptitude for 
routine work not for their ability in foreign policy.” Apparently, the 
cure for all of this is a ‘‘policy corps’’ within the service that does not have 
to answer the phone or attend conferences, but only to plan so that our 
policy can take the initiative. 

Dr. MeCamy is ready for other drastic surgery that some will think 
fatal to the patient. Examples are his suggestions that the work of the 
Bureau of International Organization Affairs can ba done in the geographi- 
cal bureaus and the Secretary’s office and that there is no need for a 
special office for Congressional Relations. 

Right or wrong, Dr. McCamy is owed a debt of gratituda for pungent 
and constructive criticism of the Executive Branch’s organization for the 
conduct of the new diplomacy. Doubtless, he would agree that in avoiding 
the other political branch he has given us only half a loaf. 


D. S. CHEEVER 


BRIEFER NOTICES 


Harvard Law School Library Catalog of International Law and Rela- 
tions. Edited by Margaret Moody. (Cambridge: Harvard University 
Printing Office, 1965. Distributed by Oceana Publications, Ine., Dobbs 
Ferry, New York. Volume I (of a projected series of 20 volumes). En- 
tire set $1,000.00.) The Olivart collection of international law was ac- 
quired by the Harvard Law School in 1911 and moved to the International 
Legal Studies wing of Langdell Hall a few years ago. Scholars who are 
familiar with Harvard’s famous treasure in this field, especially those who 
were sent scurrying to the stacks by Judge Hudson in the midst of his 
lively seminar in public international law, will bless Margaret Moody for 
her painstaking care In assembling the card catalogue entries. The first 
volume cataloguing Harvard’s unique holdings in international law and 
relations covers the alphabet from A to ATN and consists of one thousand 
one hundred seven pages of photographically reproduced cards ten to 
twenty per page. Since the entries include author, title and subject 
cards, as well as cross-reference cards, there is considerable duplication. 
Thus access is provided to each item uncer the name of the author, editor 
or translator, the title and subject with the library call number entered 
in the left-hand margin. One can almost visualize the surprise and delight 
of scholars accustomed to the dark, musty atmosphere of the Langdell 
basement who can now find materials in the shiny, clean, air-conditioned 
stacks of “ILS.” The frustrated scholar who sought the tltimate refer- 
ence only to find it ‘‘at the bindery’’ can no longer cynically respond to 
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the boast of Harvard’s magnificent collection ‘‘that there are a million 
volumes, but they are all lost.’ A perusal of this exciting new source 
of documentation does uncover some shortcomings. For example, there 
are thirty items under ‘‘agricultural credit’’ and over forty entries under 
“agricultural laborers?’ but there is no similar collection of relevant docu- 
ments in the field of agricultural economics. For every entry under the 
name of the author or title there are five to ten entries by subject. For 
example, the famous work of François de Callières on the manner of nego- 
tiating with princes is listed under Ambassadors in all available editions. 

The call numbers under each entry provide a key for finding similar 
materials. For example, Arbitration, International (pages 781 to 958) 
includes approximately three thousand entries, predominantly under call 
number 148, except for the United States Treaty reference under call 
number 53 and international law cases under call numbers 76, 89, 118 and 
163. 

The catalogue thus proves what contented users of Olivart have admired 
through the years—that the collection is delightfully ‘browsable.’ 

In view of the excellent arrangements for inter-library loans now avail- 
able under the administration of Earl Borgeson, Harvard Law Librarian, 
these volumes will open up new vistas of research for scholars outside of 
Cambridge, Massachusetts. 

Wittiam S. BARNES 


Catalogue of Treaties, 1814-1918. (Washington, D. C.: U. §. Govern- 
ment Printing Office, 1919. Reprint. Dobbs Ferry, N. Y.: Oceana Publi- 
cations, Inc., 1964. pp. xxv, 716. Index. $35.00.) ‘‘The Inquiry,” 
which group of scholars provided the research and advice for the United 
States Delegation to the Paris Peace Conference, 1919-1920, prepared a 
number of publications. The peace negotiators would need access to the 
treaty structure of the belligerents. Manley O. Hudson took the card 
catalogue of treaties of the Carnegie Endowment for International Peace, 
edited the items to show parties, ratification and other status information, 
as well as citations to all printed texts, prefixed a bibliography of the works 
containing texts, added an index ‘‘by countries” embracing 150 treaty- 
making entities, and indexes of general international and inter-American 
agreements. Altogether 3318 items were covered, and 96 others in an 
Appendix running back to 1858 to include the Anglo-Portuguese Alliance. 
A confidential print of 200 copies was taken to Paris, where it thoroughly 
justified its existence, and the 30 or 40 copies returned to the Department 
of State were in time selectively distributed to major hbraries and certain 
individuals. In the interval it has become a standard reference work. 
Oceana Publications has brought it to life again in an offset edition as a 
complement to a service of League of Nations and Umted Nations Treaty 
Series. 

Denys P. MYERS 


Lehrbuch des Volkerrechts. Vol. IJI: Ktreiterledigung, Kriegsverhi- 
tung, Integration. By Friedrich Berber. (Munich and Berlin: C. H. 
Beck’sche Verlagsbuchhandlung, 1964. pp. xiv, 381. Index. DM. 28, 
cloth; DM. 24, paper.) This is the third and concluding volume of the 
textbook on international law written by the Professor of International 
Law at the University of Munich. The first volume, published in 1960,1 
treated the international law of peace; the second volume, which appeared 
in 1962,? dealt with the international law of war. 


1 Reviewed in 55 A.J.LL. 770 (1961). 2 Reviewed in 57 A.J.I.L. 450 (1963). 
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The first two parts of the present volume are concerned with inter- 
national conflicts (Chapter 1: The Responsibility of States in International 
Law; Chapter 2: The Peaceful Settlement of International Disputes; Chap- 
ter 3: The Sanctions of International Law), and with the ‘‘law of prevent- 
ing war’? (Chapter 4). The topics discussed under each heading are 
traditional to most treatises on international law, though the arrangement 
of the fourth chapter is unusual. In many respezts the most interesting 
contribution made by this text is the author’s attempt to systematize 
regional associations and international organizations around the concept 
of ‘‘international integration’’ in the last section of the book. 

Professor Berber gives us this definition: 


International integration means the sum total of all those processes 
which are directed at the institutional intensification of international 
relations between states, and which have as their final aim the estab- 
lishment of a universal and just general order; an order not achieved 
by destroying the separate identities of the member states, but one 
in which the members are associated in freedom and peace as indis- 
pensable parts of a larger community to which they give historical _ 
form and content, and from which in turn they receive a heightened 
sense of purpose making possible a final solution. (p. 170.) 


Professor Berber realizes that it is possible to talk of international in- 
tegration in a modern sense only since 1919. But, in Chapter 5, he empha- 
sizes that movements to associate into larger communities car be discerned 
throughout the history of mankind as far back as some of the earliest 
primitive societies, and documents this point of view impressively. Chap- 
ter 6 gives an account of the League of Nations, the United Nations, and 
the specialized agencies, and the seventh and last chapter deals with re- 
gional associations, stressing in particular the various ‘‘European Com- 
munities.’ 

Much of the treatment in this book is descriptive, a fact understandable 
in a Lehrbuch. But throughout the volume the author is concerned not 
to lose sight of the conceptual framework. In the introduction, he prom- 
ised to. write a systematic text which would emphasize the ethical basis of 
international law and the closeness of international law to che reality of 
international life. The treatment of the subject makes good on this 
promise, but it also shows that Professor Berber is much concerned with 
finding for international law its proper place in a general theory of inter- 
national relations—a task long ignored by German writers on the subject. 


Hemwz R. HINK 


Decisions of the Arbitral Commission on Property, Rights and Interests 
in Germany. Vol. VI. (Coblenz: Published by Direction of the Arbitral 
Commission by W. Euler, Member of the Commission, 1963. pp. 325. DM. 
14.) The reader is referred to the review of the first five volumes of this 
publication in 59 A.J.I.L. 682. Volume VI contains, inter alia, the decision 
of the Plenary Session (No. 123) which reverses the decision of the Second 
Chamber in The Italian Republic v. The Federal Republic of Germany 
(No. 70, Vol. ITI, discussed loc. ctt., p. 682). The full bench held (1) that 
it was not necessary to decide the question of admissibility of travaux 
préparatoires for the purpose of interpreting the applicable Article 4 of 
Chapter V of the Settlement Convention; (2) ‘‘that according to inter- 
national legal doctrine and practice, it is not admissible to insert into the 
text of an international treaty rules or conditions which do not figure and 
are not implicitly contained therein, as a treaty should in principle be 
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understood and interpreted according to the text adopted by the parties 
and not according to a version which one of the parties might have pre- 
ferred’’; (8) that the property for which compensation was claimed had 
been sufficiently identified, since it appeared in an inventory of ‘‘Roges,’’ 
an organization established by the German Reich for the spoliation of the 
occupied countries. Consequently, the Italian Government was entitled 
to compensation. Several of the members of the Commission dissented, 
among them the American member, Mr. Phenix, who maintained that the 
Federal Office for Foreign Claims had no: jurisdiction in the matter and 
therefore the Commission was without jurisdiction. 

In two cases (Nos. 117 and 118) the Plenary Session upheld the refusal 
of the Second and Third Chambers to stay an appeal while a proceeding 
was pending in the Federal Constitutional Court to have the application 
of the Equalization of Burdens Law to United Nations nationals declared 
unconstitutional. (Soon thereafter, by decision of May 10, 1963, the Fed- 
eral Constitutional Court upheld the constitutionality of the Law.) 

In three cases (Nos. 119, 120, 121) a German corporation appealed against 
decisions of the German Patent Office fixing the terms of non-exclusive 
licenses, permitting the continued use by it of a German patent as provided 
in Article 7 of Alhed High Commission Law No. 8 on Industrial, Literary 
and Artistic Property Rights of Foreign Nations and Nationals. The 
patent had been granted by the German Patent Office to an American 
firm, pursuant to Article 6, Law No. 8, with the priority of a first applica- 
tion filed in the United States, and the American firm assigned it to the 
complainant, a German corporation, in 1956. Before the Commission the 
defendant licensees argued that the German corporation could not avail 
itself of the rights which the American transferor hed under Law No. 8, 
in other words that it had no locus standi under Article 7 of the Law. 
The majority of the Commission decided in favor of the German transferee. 
The American member, in a strong dissenting opinion, argued that the 
special rights created by Law No. 8 for the benefit of foreign nationals 
were not assignable to Germans, and that the majority decision gave to the 
' German corporation ownership of a patent which had been issued by 
virtue of a claim to priority that could never be asserted directly by a 
German national. 

M. MAGDALENA ScHocH 


In Pursuit of World Order: U. 8. Foreign Policy and International Or- 
ganizations. By Richard N. Gardner. (New York, Washington and Lon- 
don: Frederick A. Praeger, 1964. pp. xviii, 268. $4.95.) The present 
volume adds one more to the suecession of volumes dealing with the prob- 
lems of American foreign policy, but it commands attention as being the 
work of a State Department official. For it is not only an informa- 
tive description of the objectives of the foreign policy of the Government, 
but a highly encouraging proof of the constructive thinking that is going on | 
in the branch of the Government that is the object of criticism from prac- 
tically every element of public opinion. The foreword by Harlan Cleve- 
land, the Assistant Secretary of State for International Organization 
Affairs, only strengthens our confidence in the formulation of foreign 
policy, combining as it does idealism and practical realism in admirable 
proportion. 

The central theme of the volume is that our hope for a world of law 
and order lies in the development of international organizations, the Or- 
ganization of the United Nations first, as the primary agency for the 
maintenance of peace, and then the specialized organizations of the United 
Nations and the other governmental and non-governmental organizations 
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that are seeking in their various ways to lay the foundations of economic 
and social welfare. The policy of the United States in relation to the 
United Nations is examined in detail, with an analysis of the criticisms 
that have been directed against it. Then follows an equally detailed study 
of the Soviet Union and the United Nations, in which there is frank com- 
ment upon the ‘‘fundamental incompatibility at almost every point be- 
tween traditional Communist doctrine and the principles of the United 
Nations Charter.’’ A study of ‘‘two tests of the United Nations,’’ Cuba 
and the Congo, is followed by a separate chapter on the future of the 
United Nations as a peacekeeping agency. 

Part II of the volume is devoted to a detailed study of the organizations 
that are engaged in the development of the general welfare: the economic 
development of international trade, currency reform, coramunications, 
foreign investments, improved agricultural production, and other interests; 
and the social problems of public health, the population explosion, the 
fundamental objective of the protection cf human rights and other related 
interests. It may well be, and this is the promise of the volume, that in 
building the institutions of economic and social welfare, in respect to 
which the common interest is obvious, the recognition of the common in- 
terest in national security may develop to the point of overcoming present 
conflicting policies and ideologies. For the moment the political im- 
perialism of the Government of the Soviet Union appears to dominate all 
other interests, at whatever expense to the economic and social welfare 
of the Russian people themselves. 

C. G. Fenwick 


Elemente der Rechtsidee. Selected Articles and Speeches. By Max 
Gutzwiller. Edited by Anton Heini. (Basel and Stuttgart: Verlag Hel- 
bing & Lichtenhahn, 1964. pp. 326. Sw. Fr. 36.) The author’s name 
is well known among the world’s ‘‘internationalists.’’ A glance at the 
bibliography contained in the Festschrift dedicated to him on his 70th 
birthday? should bear this out. The present volume is a most welcome 
attempt, on the occasion of his 75th birthday, to collect those of his con- 
tributions which, as the editor tells us in his preface, by analyzing ‘‘the 
common elements of the great legal principles in the several legal systems,” 
bear witness to an idea of law as such. ‘‘Profession of a belief in the pri- 
ority of the Legal as against the presumptions of the ‘Juristic’ is the kernel 
of his entire work. That profession appears importantly also from the 
pictures [Gutzwiller] has drawn of great men of the law.’’ Those draw- 
ings include fascinating obituaries for such men as Zitelmann, Planta, 
Siegwart, Meijers, and Ascarelli. They are followed by studies about 
nationalism and internationalism in the law and the philosophical bases of 
codification, ‘‘legal science,’’ comparative law and European harmoniza- 
tion. The author’s own legal philosophy is laid down in his classic paper 
on the ‘‘Natur der Sache’’? and in his review of Kelsen’s work concerning 
justice. Most welcome to this writer, however, are five contributions to 
conflicts law. The survey of ‘‘fifty years of private international law”? 
will remain one of the few important historical studies of this field. But 
so much has happened since its original publication (1958), particularly 
in American doctrine and practice, that we may look forward to the 
author’s continuation of his survey upon the completion of sixty years as 
one of the Masters of our subject. 

ALBERT A, EHHRENZWEIG 


i Jus et Lex, Festgabe zum 70. Geburtstag von Max Gutzwiller 788-800 (1959). 

2This German phrase cannot be translated. Gutzwiller (p. 146) finds in Roman 
jurisprudence a compelling analogy. to this technique for filling ‘‘gaps’’ in the law. 
The common law would perhaps have supplied an even more significant parallel. 
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Law and Politics in Space. Edited by Maxwell Cohen. (Montreal: 
McGill University Press, 1964. pp. vi, 221. Index. $5.00.) This vol- 
ume represents the proceedings of the First McGill Conference on the 
Law of Outer Space, held April 12 and 18, 1963. Papers delivered at the 
Conference were addressed to four ‘‘specific and urgent’’ problem areas, 
namely: communications (by George J. Feldman); pollution and con- 
tamination (by John A. Johnson); arms control, disarmament and ob- 
servation (by John T. McNaughton and by Leonard C. Meeker); and 
prospects for a regime in outer space (by Oscar Schachter and by Myres 
S. McDougal). In addition, the volume contains résumés of commenta- 
tors’ remarks and general floor discussion, a prefatory essay by the editor, 
an appendix of documents, and a selected bibliography. 

Included among the Conference participants were a great many of those 
names closely associated with developments in space law (Cooper, Rosevear, 
Taubenfeld, Crane, Pépin, Bloomfield, to mention a few), and the Pro- 
ceedings as a whole present a fair cross-section of opinions and views on 
space law problems as of the mid-1960’s. The old space hand will recog- 
nize many familiar refrains in the papers and discussions: the cautious 
attitude of the United States toward commitments on detailed space rules; 
the demands from other quarters for agreement ‘‘now’’ on a variety of 
space law contingencies; the omnipresent spectre of destruction from space; 
the contrasts between the military planner and the scientific researcher in 
approach to space problems; and the readiness of U.N. officialdom to assume 
a greater place in matters of space. Especially fascinating is the contro- 
versy about the processes by which space rules will or should evolve, 
touched off, no doubt, by the presence of Professor McDougal and the 
placing of his attempted morganatic marriage of Kelsen and Lasswell in 
a more celestial setting. The neophyte will find an introduction to a wide 
range of space law problems, but will also discover that he must look else- 
where in most cases for thorough treatment of particular problems, for 
the papers presented do not pretend to be exhaustive and documented 
pieces of specialized research. Appropriately, the lengthy selection of 
documents and topically arranged bibliography (55 and 21 pages, respec- 
tively) afford reference to writings and sources concerning the many space 
law problems taken up at the Conference. 

Davi R. DEENER 


International Military Forces. By Lincoln P. Bloomfield and others. 
(Boston: Little, Brown & Co., 1964. pp. xi, 296. Appendices. Index. 
$5.00, cloth; $2.50, paper.) The first 99 pages of this volume are by 
Professor Bloomfield. He begins by examining the proposals for a peace 
force in the United States’ ‘‘Outline of Basie Provisions of a Treaty on 
General and Complete Disarmament in a Peaceful World.’’ This doeu- 
ment, while not a draft treaty, had to be produced if the 1962 United 
States disarmament proposals were to be competitive with those in the 
U.S.S.R. draft treaty, in the negotiations conducted by the Eighteen 
Nation Disarmament Committee. The words ‘‘Peaceful World’’ in the 
title reflected the Western thesis that if disarmament was to be general 
and complete, then international organization had to be strong enough 
to ensure that national armed forces should not be used in the settlement 
of disputes between nations. 

Professor Bloomfield points out that the creation of a United Nations 
Peace Force ‘‘with sufficient armed forces and armaments so that no state 
could challenge it’’ (as provided in section H 3, Stage ITI of the ‘‘Out- 
line’’), really implies the establishing of a world government. He main- 
tains that it will be a long while before the nations will be ready to do this. 
It follows that it is of little use to elaborate specifications for a world 
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peace force in a disarmed world. This conclusion is supported by Pro- 
fessor Schelling’s inquiry into the strategy of a world force. He shows 
that it is very difficult, if not impossible, to paint a credible picture of 
how such a force would operate. 

Professor Bloomfield, having disposed of the notion that an all-powerful 
international force can be established in a disarmed world—for the next 
few decades, anyway—proceeds to the more useful study of what kind of 
international force might be agreed upon in the proximate future. He 
proposes that nations who are willing to participate and pay the costs 
should commit stand-by forees, and that there should be established a 
headquarters staff and a troop training program, and that preparatory 
logistic arrangements should be made. While from a strictly military 
viewpoint these seem reasonable suggestions, unfortunately it will not be 
possible to put them into effect while the U.S.S.R. is so adamantly opposed 
to the use of United Nations forces in eny other manner than that provided 
in the Charter. Any plan for a United Nations force would require the 
co-operation of the Secretariat. But, as events since 1960 have demon- 
strated, the Secretariat must maintain neutrality as between the power 
bloes, if the United Nations is to continue in being. The Secretariat could 
not participate in any such plan as Professor Bloomfield’s, even if the 
General Assembly should find a majority for it. The objections of the 
Soviet Union made it impossible for the Secretariat to participate in, or 
even to endorse such a modest effort at co-ordination and organization 
as the peacekeeping conference in Ottawa in November, 1964. This con- 
ference was restricted to the exchange of experience and views between 
nations which had parzicipated in U.N. peacekeeping operations, with some 
others which had anncunced that they would create stand-by forces. 

Among other valuable contributions to the symposium which follows 
Professor Bloomfield’s major essay, are Brian Urquhart’s ‘‘A U.N. Per- 
spective,’’ given authority by his experience as a high-ranking U.N. 
political officer in the Congo—which experience included suffering the 
impact of the gun-butts of Katanga gendarmes. Dr. Henry Dicks con- 
cludes, in ‘‘ The International Soldier—a Psychiatrist’s View,’’ that soldiers 
in a U.N. Foree would develop the loyalty and other moral attitudes re- 
quired to make it effective. 

E. L. M. Burns 


Le Conflit Franco-Marocain, 1943-1956. By Stéphane Bernard. (Brus- 
sels: Editions de l’Institut de Sociologie de ]’Université Libre de Bruxelles, 
1964. 3 vols. Vol. I: pp. 389; Vol. IL: pp. 286; Vol. III: pp. 402. Indices. 
Fr. B. 900.) This is the second work in the series of studies of interna- 
tional conflicts sponsored by the Carnegie Endowment for International 
Peace. The first stucy, Jacques Freymond’s analysis of the Franco- 
German conflict over the Saar territory, was a straightforward, perceptive 
piece of historical research, followed by a discussion of the main forces 
that participated in the decision-making process. Stéphane Bernard’s 
mammoth study is much more complicated. The first volume is purely 
historical. The third describes what could be called the background— 
the political institutions and social groups (classes and organizations) of 
Morocco and France, tae financial and economic oligarchy that controlled 
the Moroccan economy, the terrorist forces and the police, the inter- 
national context. The second volume is the most important in the author’s 
conception, for Mr. Bernard, a sociologist, as tried not merely to present 
a sociological analysis of the conflict, but also to outline a general socio- 
logical theory of the political system. To sum up in a few words a highly 
elaborate scheme, he uses structural-functional theory, borrows methods both 
from biology and from physies and studies the influence of the situation 


1965] BRIEFER NOTICES 979 


on political attitudes and of the attitudes on the decision-making power 
of the various rulers. No reader can fail to be impressed by Mr. Bernard’s 
ambition and by the systematic character of his documentation. But this 
reader feels that the enterprise is open to a double challenge. First, since 
Mr. Bernard’s ‘‘theory’’ is so obviously his own, whatever its virtues it 
hinders rather than helps the comparison between the various studies of 
conflicts: granted that a single framework was unlikely to be acceptable 
to the various authors (or fitting for all the cases), the complexity of this 
particular framework decreases the comparative value of this particular 
study. Secondly, the analysis of the Franco-Moroccan conflict suffers, 
paradoxically enough, from the pretensions of the theory. Its basic 
elements are neither forbidding nor unfamiliar; but they are presented in 
a way that is often pedantic and irritating in its pseudo-profundity. The 
scaffolding is heavy and cumbersome; it smothers the edifice behind. In 
his attempt at presenting simultaneously a general theory and its applica- 
tion to a concrete case, the author has left at least this reader unconvinced 
both of the theory’s usefulness as a general theory of politics, and of its 
indispensability for the sociological interpretation of the case at hand. 
As a result (not, to be sure, the one intended by the author), it is the 
historical volume that is still the most illuminating. What Mr. Bernard 
has shown is the gradual paralysis of French authority in Morocco under 
the impact of the nationalist revolt, of French divisions and of the ‘‘rising 
tide” of decolonization in international diplomacy. The picture is strik- 
ing enough; why did he have to put it in a frame that almost crushes it? 


STANLEY HOFFMANN 


Inhalt, Wesen und Qegenwärtige Praktische Bedeutung des Selbstbestim- 
mungsrechts der Völker. Vorträge und Aussprachen. Edited by Kurt 
Rabl. . (Munich: Verlag Robert Lerche, 1964. pp. 264.) The parti- 
. tion of Germany, due to her defeat in World War II, and the subse- 
quent demand for her re-unification have given rise to many discussions 
in Germany on the principle of national self-determination. The present 
volume which contains the record of a symposium held in Germany in 
March, 1963, is another addition to those discussions. It is, however, by 
no means focused on the issue of German self-determination. The sym- 
posium covers indeed self-determination as a world issue. One of the most 
interesting parts of the volume is the report (in English) by Professor 
Josef L. Kunz on the principle of self-determination in the practice of 
the United Nations. Another merit of the volume is the high scholarly 
standard of all contributions. They deal with the legal as well as the 
political aspects of self-determination. But one may seriously doubt 
whether the authors do not tend to underrate the difficulties arising in 
connection with the application of the principle of self-determination. 
One misses any indication of the dangers involved in the resort to so ab- 
stract a principle. The usefulness of the volume for American readers. 
is greatly enhanced by an English summary of its content in the appendix. 


Erra HULA 


African Law. New Law for New Nations. Edited by Hans Baade and 
Robinson O’Everett, Associate Editor. (Dobbs Ferry, N. Y.: Oceana 
Publications, 1963. pp. 119.) Despite emphasis on such matters as family 
law, law of succession, real property, and criminal law, this collection of 
essays on African Law presents facets of interest to the international 
lawyer. Imbrication of ethnie and religious elements on the territorial 
and political patterns of African states suggests parallels for Africa in 
the territorial-personal jurisdictional conflicts of the late Middle Ages 
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on a mosaic of small ostensibly independent states. That parallel provokes 
today the inquiry whether a similar highly-fractured international African 
society can remain viable in the face of similar territorial-personal conflicts. 
The volume appears to answer this inquiry in the affirmative. In so 
doing, it opens the vista to, but scarcely explores the full implications of, 
the status of aliens, who because of their ethnic or religious affiliations 
with nationals can, in the ultimate analysis, be treated as neither aliens 
nor nationals. A second problem explored with perhaps greater success 
is the progressive rejection of custom and traditional law 2ven within 
the above-mentioned domains, in favor of Western statutory legislation. 
Thus, the process of rejection of custom by African states, already ap- 
parent in the area of international law, is today permeating the entire 
body of African law. 
JOHN H. SPENCER 


L’errore negli atti giuridict internazionali. By Maria Rita Saulle. 
(Pubblicazioni dell’Istituto di diritto internazionale dell’Universita di 
Roma, No. 4. Milan: Dott. A. Giuffrè, Editore, 1963. pp. viii, 241. L. 
2,200.) Dr. Saulle’s interesting book deals with the nature ard effects of 
mistake in international transactions. This is a timely topic of practical 
interest, as evidenced by some recent cases before the International Court 
of Justice. Both in the Case Concerning Sovereignty over Certain Frontier 
Lands and in the Case Concerning the Temple of Preah Vzhéar (Pre- 
luminary Objection), certain questions were raised involving alleged mis- 
takes in international transactions. Again an issue of mistake arose, at 
least by implication, in the recent Case Concerning the Barcelona Traction 
(Preliminary Objections), as pointed out by Judge Armand-Ugon in his 
dissenting opinion. In the field of international law the majcrity of the 
decisions and of the writers draw a distinction, based on common-law 
concepts, between unilateral mistake and mutual mistake: unilateral mis- 
take is not ground for nullity unless induced by fraud or misrepresentation 
of the other party; mutual mistake or dissent, instead, are grounds for 
nullity of a transaction. As recently stated by the International Court of 
Justice, a party may not invoke his own mistake of law. Dr. Saulle, 
instead, relies on the distinction emphasized by some students of the civil 
law between errore ostatwo and errore mowuvo. Errore ostativo is a mis- 
take consisting of a discrepancy between the will which the party in- 
tended to declare and the will which he actually declared or of a dis- 
crepancy between the result which the party intended to achieve through 
his declaration and the one which he actually achieved. Errore moto, 
instead, is a mistake which is at the very root of the internal will which 
the party intended to declare; it is caused by a mistaken assumption as 
to a state of fact or certain legal premises. Both errore opiatwo and 
errore motivo may be unilateral or mutual; both may be in the nature of 
mistakes of fact or law. Dr. Saulle agrees in substance that all classes of 
mistakes, including a unilateral mistake of law which was not induced 
by fraud or misrepresentation of the other party, may make a transaction 
void or voidable under certain circumstances. The conclusions thus reached 
are in conflict with the prevailing views, against which Dr. Saulle argues 
spiritedly and lJearnedly. In a last chapter Dr. Saulle deals with the 
international aspects of the relationship between a state and its organ 
which actually made a mistake. To this writer’s knowledge, Dr. Saulle’s 
work is the only book which has been published in recent years on mistake 
in international transactions. The work is a very valuable contribution 
to the study of a topic which perhaps deserves greater attention on the 
part of international lawyers. 

ANGELO PIERO SERENI 
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La Question des Iles Bahrein, By Gholam-Reza Tadjbakhche. (Paris: 
Editions A. Pedone, 1960. pp. xvi, 389. Index.) This book is divided 
into three main parts. The first is made up of a brief historical, geo- 
graphical and economie introduction. The second summarizes the diplo- 
matic controversy between Persia and Britain during the nineteenth cen- 
tury. The third, perhaps, the most interesting, discusses the international 
status of Bahrayn and the legal controversy between Britain and Persia 
over the sovereignty of Bahrayn. The value of the book is enhanced by 
the publication of almost all official documents relevant to the controversy, 
some of which have not yet been published. 

Dr. Tadjbakhche has thoroughly investigated the subject and has pre- 
sented his case skillfully in support of his country’s claim to Bahrayn. 
While his narrative of the diplomatic background is on the whole accurate, 
his legal argument is less convincing. He dismisses opposing views (in- 
cluding the present reviewer’s) + as either political or sentimental rather 
than juridical (p. 5). The main theme of his legal argument may be 
summarized as follows: there has never existed in the past an independent 
entity called the State of Bahrayn; that Persian occupation of the Islands 
has been continuous throughout the centuries from antiquity (interrupted 
only by Portuguese occupation during 1507-1622); that Persia has never 
ceded its sovereignty over Bahrayn to any other Power, nor has it recog- 
nized the Shaykh of Bahrayn as an indedendent Chief of State. He 
regards British protection as intervention in the domestic affairs of the 
Islands and hence in the domestic affairs of Persia itself. 

Dr. Tadjbakhche presents nothing new or original in his legal argument. 
The principal legal argument against his case is the overriding principle 
of the continuous and peaceful exercise of sovereignty by the established 
authority in the territory for over a century and a half. The principle of 
the ‘‘continuous and peaceful display of the functions of State,’’ as 
stated in the Palmas Island case, seems to supersede any previous claim 
of sovereignty over Bahrayn. ‘‘Territorial sovereignty,’’ stated Judge 
Huber in the Palmas Island award,? ‘‘involves the exclusive right to dis- 
play the activities of a State’’ and ‘‘without manifesting its territorial 
sovereignty in a manner corresponding to circumstances, the State cannot 
fulfill this duty.’’ The same principle was asserted in the Eastern Green- 
land case,’ in which the Permanent Court of International Justice endorsed 
the principle of ‘‘the peaceful and continuous display of State authority’’ 
which the Arbitrator applied in 1928 in the Palmas Island decision. The 
reviewer is of the opinion that, even if some of the British documents a 
century or more ago implied British recognition of Persian sovereignty 
over Bahrayn, the general principles of international law do not support 
the Persian argument that a territory belonging to a sovereign state cannot 
be legally detached so long as the right of ownership has not been trans- 
ferred by an official act. If admitted as valid, this rule would permit any 
state to advance a claim to territory on the ground that its loss in the past 
had not been approved by the recognition of the original owner of sov- 
ereignty. 

Mas KHADDURI 


Théorie de la Paix Selon Pie XII. By Gérard Herberichs. (Paris: 
Éditions A. Pedone, 1964. pp. xii, 248. Appendix.) Pope Pius XII, 
deeply convinced it was his ‘‘particular mission’’ to preach the gospel 
of peace, developed in innumerable public statements made during 
his pontificate a veritable ‘‘doctrine of international peace.’’ The author 


145 A.J.LL. 631-647 (1951). 222 AJL, 867 (1928). 
8P.0.LJ., Series A/B, No. 53 (1933). 
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of the present volume sketches the evolution of this doctrine from the first 
Encyclical Summ Pontificatus of October 20, 1939, to its culmination in 
the Christmas Message of 1957. He succeeds in bringing out clearly both 
the traditional and the novel elements in the Pope’s teaching. It is a 
special merit of this scholarly study that it convincingly proves the con- 
tinuity of thought in the doctrine of Pius XII and of his successor Pope 
John XXIII. The basic ideas of the latter’s Encyclicals Mater et Magistra 
and Pacem in Terris are already contained. in the statements cf his prede- 
cessor. This applies particularly to the emphatic endorsement by both 
Popes of an effective system of international organization as a means for 
securing international peace. Professor Charles De Visscher has written 
an instructive preface to the volume. 
Erich Hua 
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OFFICIAL DOCUMENTS * 
CHARTER OF THE UNITED NATIONS? 


AMENDMENT OF ARTICLES 23, 27 AND 61 
GENERAL ASSEMBLY Resonution No. 1991 (XVIII) ? 


Adopted by the General Assembly, December 17, 1963; 
amendments entered into force August 31, 1965 


A 


The General Assembly, 

Considering that the present composition of the Security Council is in- 
equitable and unbalanced, 

Recognizing that the increase in the membership of the United Nations 
makes it necessary to enlarge the membership of the Security Council, thus 
providing for a more adequate geographical representation of non- 
permanent members and making it a more effective organ for carrying out 
its functions under the Charter of the United Nations, 

Bearing in mind the conclusions and recommendations of the Committee 
on arrangements for a conference for the purpose of reviewing the Charter, 

1. Decides to adopt, in accordance with Article 108 of the Charter of the 
United Nations, the following amendments to the Charter and to submit 
them for ratification by the States Members of the United Nations: 


(a) In Article 28, paragraph 1, the word ‘‘eleven’’ in the first sentence 
shall be replaced by the word ‘‘fifteen’’, and the word ‘‘six’’ in the third 
sentence by the word ‘‘ten’’ 

(b) In Article 28, paragraph 2, the second sentence shall then be re- 
worded as follows: 


‘*In the first election of the non-permanent members after the in- 
crease of the membership of the Security Council from eleven to 
fifteen, two of the four additional members shall be chosen for a term 
of one year’’; 


(c) In Article 27, paragraph 2, the word ‘‘seven’’ shall be replaced by 
the word ‘‘nine’’ 


* Obtained and prepared by R. R. Baxter of the Board of Editors. 

139 A.J.LL. Supp. 190 (1945). 

2 U.N. General Assembly, 18th Sess., Official Records, Supp. No. 15, at 21~22 
(A/5515) (1964). 

3 Concerning the history of these amendments, see Schwelb, ‘‘ Amendments to Articles 
23, 27 and 61 of the Charter of the United Nations,’’ above at p. 834. 
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(d) In Article 27, paragraph 3, the word ‘‘seven’’ shall be replaced 
by the word ‘‘nine’’; 

2. Calls upon all Member States to ratify the above amendments, in ac- 
cordance with their respective constitutional processes, by 1 September 
1965 ; 

3. Further decides that the ten non-permanent members of the Security 
Council shall be elected according to the following pattern: 


(a) Five from African and Asian States; 

(6) One from Eastern European States; 

(c) Two from Latin American States; 

(d) Two from Western European and other States. 


B 


The General Assembly 

Recognizing that the increase in the membership of the United Nations 
makes it necessary to enlarge the membership of the Economic and Social 
Council, with a view to providing for a more adequate geographical 
representation therein and making it a more effective organ for carrying 
out its functions under Chapters IX and X of the Charter of the United 
Nations, 

Recalung Eeonomie and Social Council resolutions 974 B and C 
(XXXVI) of 22 July 1968, 

Bearing in mind the conclusions and recommendations of the Committee 
on arrangements for a conference for the purpose of reviewing the Charter, 

1. Decides to adopt, in accordance with Article 108 of the Charter of 
the United Nations, the following amendment to the Charter and to sub- 
mit it for ratification by the States Members of the United Nations: 


“Article $1 


1, The Economie and Social Council shall consist of twenty-seven 
Members of the United Nations elected by the General Assembly. 

“2. Subject to the provisions of paragraph 8, nine members of the 
Economic and Social Council shall be elected each year for a term of 
three years. A retiring member shall be eligible for immediate re- 
election. 

‘3. At the first election after the increase in the membership of 
the Economic and Social Council from eighteen to twenty-seven mem- 
bers, in addition to the members elected in place of the six members 
whose term of office expires at the end of that year, nine additional 
members shall be elected. Of these nine additional members, the 
term of office of three members so elected shall expire at the end of 
one year, and of three other members at the end of two years, in ac- 
cordance with arrangements made by the General Assembly. 

“4. Bach member of the Economie and Social Council shall have 
one representative.’’; 
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2. Calls upon all Member States to ratify the above amendment, in ac- 
cordance with their respective constitutional processes, by 1 September 
1965; 

3. Further decides that, without prejudice to the present distribution of 
seats in the Economic and Social Council, the nine additional members 
shall be elected according to the fcllowing pattern: 


(a) Seven from African and Asian States; 
(b) One from Latin American States; 
(c) One from Western European and other States. 


ORGANIZATION OF AMERICAN STATES 


RESOLUTION ESTABLISHING THE INTER-AMERICAN ARMED FORCE 
IN THE DOMINICAN REPUBLIC + 


Resolution adopted in the Third Plenary Session, Tenth Meeting of 
Consultation of Mimsters of Foreign Affairs, May 6, 1965 ? 


WHEREAS 


This Meeting at its session of May 1, established a Committee to proceed 
to the Dominican Republic to seek the re-establishment of peace and 
normal conditions in the territory of that republic; 

The said resolution requests the American governments and the General 
Secretariat of the Organization of American States to extend their full 
cooperation to facilitate the work of the Committee; 

The formation of an inter-American force will signify ipso facto the 
transformation of the forces presently in Dominican territory into another 
force that will not be that of one state or of a group of states but that 
of the Organization of American States, which Organization is charged 
with the responsibility of interpreting the democratic will of its members; 

The American states being under the obligation to provide reciprocal 
assistance to each other, the Organization is under greater obligation to 
safeguard the principles of the Charter and to do everything possible so 
that in situations such as that prevailing in the Dominican Republie ap- 
propriate measures may be taker leading to the re-establishment of peace 
and normal democratic conditions; 

The Organization of American States being competent to assist the 
member states in the preservation of peace and the re-establishment of 
normal democratic conditions, it is also competent to provide the means 


10.A.8. Doe. No. 39 (English) Rev. Corr. (1965); also reprinted in 4 Int. Legal 
Materials 594 (1965). 

2 Argentina, Bolivia, Brazil, Colombia, Costa Rica, Dominican Republic, El Salvador, 
Guatemala, Haiti, Honduras, Nicaragua, Panama, Paraguay, and the United States 
voted for the resolution. Chile, Ecuador, Mexico, Peru, and Uruguay voted against 
it, and Venezuela abstained. 
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that reality and circumstances require and that prudence counsels as ade- 
quate for the accomplishment of such purposes; and 

The Committee of the Organization of American States that proceeded 
to the Dominican Republic, in its second report to this Meeting, advises 
the formation of an inter-American force to achieve the objectives deter- 
mined by the Meeting of Corsultation, 


Tae TENTH MEETING oF THE CONSULTATION oF MINISTERS 
or FOREIGN AFFAIRS 


RESOLVES : 


1. To request governments of member states that are willing and 
capable of doing so to make contingents of their land, naval, air or police 
forces available to the Organization of American States, within their 
capabilities and to the extent they can do so, to form an inter-American 
force that will operate undar the authority of this Tenth Meeting of Con- 
sultation. 

2. That this Force will have as its sole purpose, in a spirit of democratic 
impartiality, that of cooperazing in the restoration of normal conditions 
in the Dominican Republic, in maintaining the security of its inhabitants 
and the inviolability of humar rights, and in the establishment of an atmos- 
phere of peace and conciliation that will permit the functioning of demo- 
cratic institutions. 

3. To request the commanders of the contingents of forzes that make 
up this Foree to work out directly among themselves and with a Com- 
mittee of this Meeting the echnical measures necessary to establish a 
Unified Command of the Organization of American States for the co- 
ordinated and effective action of the Inter-American Armed Force. In 
the composition of this Force, an effort will be made to see that the national 
contingents shall be progressively equalized. 

4, That at such time as tke OAS Unified Command shall have deter- 
mined that the Inter-American Armed Force is adequate for the purposes 
contemplated by the resoluticn adopted by this Meeting on May 1, 1965, 
the full responsibility of meeting these purposes shall be assumed by that 
Force.’ 

5. That the withdrawal of tae Inter-American Force from the Dominican 
Republie shall be determined by this Meeting. 

6. To continue in session in order to keep the situation under review, 
to receive the report and recommendations of the Committee, and in the 
light thereof to take the necessary steps to facilitate the prompt restoration 
of democratic order in the Dominican Republic. 

7. To inform the Security Council of the United Nations of the text of 
this resolution. 


s Quoted in 4 Int. Legal Materials 557 (1965). 
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UNITED STATES OF AMERICA—CANADA 


TREATY RELATING TO COOPERATIVE DEVELOPMENT OF THE WATER 
RESOURCES oF THE COLUMBIA River BASIN 


Signed at Washington, January 17, 1961; ratification exchanged 
September 16, 1964; in force September 16, 1964* 


The Governments of the United States of America and Canada 

Recognizing that their peoples have, for many generations, lived to- 
gether and cooperated with one another in many aspects of their national 
enterprises for the greater wealth and happiness of their respective 
nations, and 

Recognizing that the Columbia River basin, as a part of the territory of 
both countries, contains water resources that are capable of contributing 
greatly to the economic growth and strength and to the general welfare of 
the two nations, and 

Being desirous of achieving the development of those resources in a 
manner that will make the largest contribution to the economic progress of 
both countries and to the welfare of their peoples of which those resources 
are capable, and 

Recognizing that the greatest benefit to each country can be secured 
by cooperative measures for hydroelectric power generation and flood 
control, which will make possible other benefits as well, 

Have agreed as follows: 


ARTICLE I 


Interpretation 


(1) In the Treaty, the expression 

(a) ‘‘average critical period load factor’’ means the average of the 
monthly load factors during the critical stream flow period; 

(b) ‘‘base system’’ means the plants, works and facilities listed in 
the table in Annex B as enlarged from time to time by the in- 
stallation of additional generating facilities, together with any 
other plants, works or facilities which may be constructed on the 
main stem of the Columbia River in the United States of America; 

(e) ‘‘Canadian storage’’ means the storage provided by Canada un- 

der Article II; 

‘critical stream flow period’’ means the period, beginning with 
the initial release of stored water from full reservoir conditions 
and ending with the reservoirs empty, when the water available 
from reservoir releases plus the natural stream flow is capable 


(d 


eval” 


= T.I.A.S., No. 5638. The texts of the treaty and related agreements also appear in 
Canada, Departments of External Affairs and Northern Affairs and National Resources, 
The Columbia River Treaty, Protocol and Related Documents (1964); see also Canada, 
Departments of External Affairs and Northern Affairs and National Resources, The 
Columbia River Treaty and Protocol: A Presentation (1964). 
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of producirg the least amount of hydroelectric power in meeting 
system load requirements; 

(e) ‘consumptive use*’ means use of water for domestic, municipal, 
stock-water. irrigation, raining or industrial purposes but does 
not include use for the generation of hydroelectric power; 

(£) ‘‘dam’’ means a structure to impound water, including facilities 
for controlling the release of the impounded water; | 

(g) ‘‘entity’’ means an entity designated by either the United States 
of America or Canada under Article XIV and includes its lawful 
successor ; 

(h) “International Joint Commission’’ means the Commission estab- 
lished under Article VII of the Boundary Waters Treaty, 1909,1 
or any bocy designated by the United States of America and 
Canada to succeed to the functions of the Commission under this 
Treaty; 

(i) “maintenance curtailment’’ means an interruption of curtailment 
which the entity responsible therefor considers necessary for 
purposes of repairs, replacemenis, installations of equipment, per- 
formance of other maintenance work, investigations and inspec- 
tions; 

(j) “monthly load factor’’ means the ratio of the average load for 
a month to the integrated maximum load over one hour during 
that month; 

(k) ‘‘normal full pool elevation’* means the elevation to which water 
is stored in a reservoir by deliberate impoundment every year, 
subject to the availability of sufficient flow; 

(1) ‘‘ratification date’’ means the day on which the instruments of 
ratification of the Treaty are exchanged; 

(m) ‘‘storage’’ means the space in a reservoir which is usable for 
impounding water for flood control or for regulating stream flows 
for hydroelectric power generation ; 

(n) “Treaty” means this Treaty and its Annexes A and B; 

(o) “useful life” means the time between the date of commencement 
of operation of a dam or facility and the date of its permanent 
retirement from service by reason of obsolescence or wear and 
tear which occurs notwithstanding good maintenance practices. 


(2) The exercise of any power, or the performance of any duty, under 
the Treaty does not preclude a subsequent exercise or performance of the 
power or duty. 


ARTICLE IT 


Development by Canada 


(1) Canada shall provide in the Columbia River basin in Canada 
15,500,000 acre-feet of storage usable for improving the flow of the Co- 
lumbia River. 


1 TS 548; 36 Stat. 2451. 
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(2) In order to provide this storage, which in the Treaty is referred 
to as the Canadian storage, Canada shall construct dams: 


(a) on the Columbia River near Mica Creek, British Columbia, with 
approximately 7,000,000 acre-feet of storage; 

(b) near the outlet of Arrow Lakes, British Columbia, with approxi- 
mately 7,100,000 acre-feet of storage; and 

(c) on one or more tributaries of the Kootenzy River in British Co- 
lumbia downstream from the Canada-United States of America 
boundary with storage equivalent in effect to approximately 
1,400,000 acre-feet of storage near Duncan. Lake, British Co- 
lumbia. 


(3) Canada shall commence construction of the dams as soon as possible 
after the ratification date. 


ARTICLE ITI 
Development by the United States of America Respecting Power 


(1) The United States of America shall maintain and operate the 
hydroelectric facilities included in the base system and any additional 
hydroelectric facilities constructed on the main stem of the Columbia 
River in the United States of America in a manner that makes the most 
effective use of the improvement in stream flow resulting from operation 
of the Canadian storage for hydroelectric power generation in the United 
States of America power system. 

(2) The obligation in paragraph (1) is discharged by reflecting in the 
determination of downstream power benefits to which Canada is entitled 
the assumption that the facilities referred to in paragraph (1) were main- 
tained and operated in accordance therewith. 


ARTICLE IV 
Operation by Canada 


(1) For the purpose of increasing hydroelectric power generation in 
the United States of America and Canada, Canada shall operate the 
Canadian storage in accordance with Annex A* and pursuant to hydro- 
electric operating plans made thereunder. For the purposes of this obli- 
gation an operating plan if it is either the first operating plan or if in 
the view of either the United States of America or Canada it departs 
substantially from the immediately preceding operating plan must, in 
order to be effective, be confirmed by an exchange of notes between the 
United States of America and Canada. 

(2) For the purpose of flood control until the expiration of sixty years 
from the ratification date, Canada shall 


* Omitted here. 
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(a) operate in accordane2 with Annex A and pursuant to flood con- 
trol operating plans made thereunder 


(1) 80,000 acre-feet of the Canadian storage described in Article 
IT (2) (a), 

(31) 7,100,000 acre-feet of the Canadian storage described in 
Article II (2) (b), 

(i) 1,270,000 acre-feet of the Canadian storage described in 
Article II (2) <e), 


provided that the Canadian entity may exchange flood control 
storage under subparagraph (ii) for flood control storage ad- 
ditional to that under subparagraph (i), at the location described 
in Article JI (2) (a), if the entities agree that the exchange 
would provide the same effectiveness for control of floods on the 
Columbia River at the Dalles, Oregon; 

(b) operate any additional storage in the Columbia River basin in 
Canada, when called pon by an entity designated by the United 
States of America for that purpose, within the limits of existing 
facilities and as the antity requires to meet flood control needs 
for the duration of tre flood period for which the call is made. 


(3) For the purpose of flood control after the expiration cf sixty years 
from the ratification date, and for so long as the flows in the Columbia 
River in Canada continue to zontribute to potential flood hazard in the 
United States of Amarica, Canada shall, when called upon by an entity 
designated by the United States of America for that purpose, operate 
within the limits of existing facilities any storage in the Columbia River 
basin in Canada as the entity requires to meet flood control needs for the 
duration of the flood veriod for which the call is made. 

(4) The return to Canada for hydroelectric operation and the compensa- 
tion to Canada for flood control operation shall be as set out in Articles 
V and VI. 

(5) Any water resource development, in addition to the Canadian 
storage, constructed in Canada after the ratification date shall not be 
operated in a way that adversely affects the stream flow ecntrol in the 
Columbia River within Canada so as to reduce the flood control and hydro- 
electrice power benefits which the operation of the Canadian storage in 
accordance with the operating plans in force from time to time would 
otherwise produce. 

(6) As soon as any Canadian storage becomes operable Canada shall 
commence operation thereof in accordance with this Article and in any 
event shall commence full operation of the Canadian storage described 
in Article II (2) (bi and Article II (2) (ce) within five years of the 
ratification date and shall commence full operation cf the balance of the 
Canadian storage within nine years of the ratification date. 
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ARTICLE V 


Entitlement to Downstream Power Benefits 


(1) Canada is entitled to one half the downstream power benefits de- 
termined under Article VII. 

(2) The United States of America shall deliver to Canada at a point 
on the Canada-United States of America boundary near Oliver, British 
Columbia, or at such other place as the entities may agree upon, the down- 
stream power benefits to which Canada is entitled, less 


(a) transmission loss, 

(b) the portion of the entitlement disposed of under Article VITI(1), 
and 

(c) the energy component deseribed in Article VIII (4). 


(3) The entitlement of Canada to downstream power benefits begins for 
any portion of Canadian storage upon commencement of its operation 
in accordance with Annex A and pursuant to a hydroelectric operating 
plan made thereunder. 


ARTICLE VI 
Payment for Flood Control 


(1) For the flood control provided by Canada under Article IV(2) (a) 
the United States of America shall pay Canada in United States funds: 


(a) 1,200,000 dollars upon the commencement of operation of the 
storage referred to in subparagraph (a) (i) thereof, 

(b) 52,100,000 dollars upon the commencement of operation of the 
storage referred to in subparagraph (a) (ii) thereof, and 

(e) 11,100,000 dollars upon the commencement of operation of the 
storage referred to in subparagraph (a) (iii) thereof. 


(2) If full operation of any storage is not commenced within the time 
specified in Article IV, the amount set forth in paragraph (1) of this 
Article with respect to that storage shall be reduced as follows: 


(a) under paragraph (1) (a), 4,500 dollars for each month beyond 
the required time, 

(b) under paragraph (1) (b), 192,100 dollars for each month beyond 
the required time, and 

(c) under paragraph (1) (ce), 40,800 dollars for each month beyond 
the required time. 


(3) For the flood control provided by Canada under Article IV(2) 
(b) the United States of America shall pay Canada in United States 
funds in respect only of each of the first four flood periods for which a 
eall is made 1,875,000 dollars and shall deliver to Canada in respect of 
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each and every call made, electric power equal to the hydroelectric power 
lost by Canada as a result of operating the storage to meet the flood 
control need for which the call was made, delivery to be made when the 
loss of hydroelectric power occurs. 

(4) For each flood period for which flood control is provided by Canada 
under Article IV(3) the United States of America shall pey Canada in 
United States funds: 


(a) the operating cost incurred by Canada in providing the flood 
control, and 

(b) compensation for the economie loss to Canada arising directly 
from Canada foregoing alternative uses of the stcrage used to 
provide the flood control. 


(5) Canada may elect to receive in electric power, the whole or any 
portion of the compensation under paragraph (4) (b) representing loss of 
hydroelectric power to Canada. 


ARTICLE VII 


Determination of Downstream Power Benefits 


(1) The downstream power benefits shall be the difference in the hydro- 
electrice power capable of being generated in the United States of America 
with and without the use of Canadian storage, determined in advance, 
and is referred to in the Treaty as the dcwnstream power benefits. 

(2) For the purpose of determining the downstream power benefits: 


(a) the principles and procedures set out in Annex B* shall be used 
and followed; 

(b) the Canadian storage shall be considered as next added to 
18,000,000 acre-feet of the usable storage listed in Cclumn 4 of the 
table in Annex B; 

(c) the hydroelectric facilities included in the base system shall be 
considered as being operated to make the most effective use for 
hydroelectric power generation of the improvement in stream flow 
resulting from operation of the Canadian storage. 


(3) The downstream power benefits to which Canada is entitled shall 
be delivered as follows: 


(a) dependable hydroelectric capacity as scheduled by the Canadian 
entity, and | 

(b) average annual usable hydroelectric energy in equal amounts 
each month, or in accordance with a modification agreed upon 
under paragraph (4). 


(4) Modification of the cbligation in paragraph (3) (b) may be agreed 
upon by the entities. 


* Omitted here. 
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ARTICLE VIII 


Disposal of Entitlement to Downstream Power Benefits 


(1) With the authorization of the United States of America and Canada 
evidenced by exchange of notes, portions of the downstream power benefits 
to which Canada is entitled may be disposed of within the United States 
of America. The respective general conditions and limits within which 
the entities may arrange initial disposals shall be set out in an exchange 
of notes to be made as soon as possible after the ratification date. 

(2) The entities may arrange and carry out exchanges of dependable 
hydroelectric capacity and average annual usable hydroelectric energy 
to which Canada is entitled for average annual usable hydroelecirie energy 
and dependable hydroelectric capacity respectively. 

(3) Energy to which Canada is entitled may not be used in the United 
States of America except in accordance with paragraphs (1) and (2). 

(4) The bypassing at dams on the main stem of the Columbia River 
in the United States of America of an amount of water which could pro- 
duce usable energy equal to the energy component of the downstream 
power benefits to which Canada is entitled but not delivered to Canada 
under Article V or disposed of in accordance with paragraphs (1) and 
(2) at the time the energy component was not so delivered or disposed 
of, is conclusive evidence that such energy component was not used in the 
United States of America and that the entitlement of Canada to such 
energy component is satisfied. 


ARTICLE IX 


Variation of Entitlement to Downstream Power Benefits 


(1) If the -United States of America considers with respect to any 
hydroelectric power project planned on the main stem of the Columbia 
River between Priest Rapids Dam and McNary Dam that the increase in 
entitlement of Canada to downstream power benefits resulting from the 
operation of the project would produce a result which would not justify 
the United States of America in incurring the costs of construction and 
operation of the project, the United States of America and Canada at the 
request of the United States of America shall consider modification of the 
inerease in entitlement. . 

(2) An agreement reached for the purposes of this Article shall be evi- 
denced by an exchange of notes. 


ARTICLE X 
East-West Standby Transmission 
(1) The United States of America shall provide in accordance with good 


engineering practice east-west standby transmission service adequate to 
safeguard the transmission from Oliver, British Columbia, to Vancouver, 
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British Columbia, of the downstream power benefits to which Canada is 
entitled and to improve system stability of the east-west circuits in British 
Columbia. 

(2) In consideration of the standby transmission service, Canada shall 
pay the United States of Amarica in Canadian funds the equivalent of 
1.50 United States dcllars a y2ar for each kilowatt of dependable hydro- 
electric capacity included in the downstream power benefits to which 
Canada is entitled. 

(3) When a mutually satisfactory electrical coordination arrangement 
is entered into between the ertities and confirmed by exchange of notes 
between the United States oz America and Canada the obligation of 
Canada in paragraph (2) ceases. 


ARTICLE XT 


Use of Improved Stream Flow 


(1) Improvement in stream flow in one country brougat about by 
operation of storage construct2d under the Treaty in the other country 
shall not be used directly or indirectly for hydroelectric power purposes 
except: 


(a) in the case of use within the United States of America with the 
prior approval of the United States entity, and 

(b) in the ease of use within Canada with the prior approval of the 
authority in Canada having jurisdiction. 


(2) The approval required by this Article shall not be given except 
upon such conditions, consistent with the Treaty, as the entity or authority 
considers appropriate. 


ARTICLE XII 


Kooterai River Davelopment 


(1) The United States of America for a period of five years from the 
ratification date, has the option to commence construction of a dam on the 
Kootenai River near Libby, Montana, to provide storage to meet flood 
eontrol and other purposes in the United States of America. The storage 
reservoir of the dam shall not raise the level of the Kootenai River at the 
Canada-United States of America boundary above an elevation consistent 
with a normal full pool elevation at the dam of 2,459 feet, United States 
Coast and Geodetic Survey datum, 1929 General Adjustment, 1947 Inter- 
national Supplemental Adjustment. 

(2) All benefits which occur in either country from the construction 
and operation of the storage a2crue to the country in which the benefits 
oceur. 

(8) The United States of America shall exercise its option by written 
notice to Canada and shall submit with the notice a schedule of construction 
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which shall include provision for commencement of construction, whether 
by way of railroad relocation work or otherwise, within five years of the 
ratification date. 

(4) If the United States of America exercises its option, Canada in 
consideration of the benefits accruing to it under paragraph (2) shall 
prepare and make available for flooding the land in Canada necessary 
for the storage reservoir of the dam within a period consistent with the 
construction schedule. 

(5) If a variation in the operation of the storage is considered by 
Canada to be of advantage to it the United States of America shall, upon 
request, consult with Canada. If the United States of America determines 
that the variation would not be to its disadvantage it shall vary the 
operation accordingly. 

(6) The operation of the storage by the United States of America shall 
be consistent with any order of approval which may be in force from time 
to time relating to the levels of Kootenay Lake made by the International 
Joint Commission under the Boundary Waters Treaty, 1909. 

(7) Any obligation of Canada under this Article ceases if the United 
States of America, having exercised the option, Coes not commence con- 
struction of the dam in accordance with the construction schedule. 

(8) If the United States of America exercises the option it shall com- 
mence full operation of the storage within seven years of the date fixed 
in the construction schedule for commencement of construction. 

(9) If Canada considers that any portion of the land referred to in 
paragraph (4) is no longer needed for the purpose of this Article the 
United States of America and Canada, at the request of Canada, shall 
consider modification of the obligation of Canada in paragraph (4). 

(10) If the Treaty is terminated before the end of the useful life of 
the dam Canada shall for the remainder of the useful life ot the dam 
continue to make available for the storage reservoir of the dam any 
portion of the land made available under paragraph (4) that is not re- 
quired by Canada for purposes of diversion of the Kootenay River under 
Article XIII. 


ARTICLE XIIT 


Diversions 


(1) Except as provided in this Article neither the United States of 
America nor Canada shall, without the consent of the other evidenced 
by an exchange of notes, divert for any use, other than a consumptive 
use, any water from its natural channel in a way that alters the flow of 
any water as it crosses the Canada-United States of America boundary 
within the Columbia River basin. 

(2) Canada has the right, after the expiration of twenty years from 
the ratification date, to divert not more than 1,500,000 acre-feet of water 
a year from the Kootenay River in the vicinity of Canal Flats, British 
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Columbia, to the headwaters of the Columbia River, provided that the 
diversion does not reduce the flow of the Kootenay River immediately 
downstream from the point of diversion below the lesser of 200 cubic feet 
per second or the natural flow. 

(8) Canada has the right, exercisable at any time during the period 
commencing sixty years aiter the ratification date and expiring one 
hundred years after the ratification date, to divert to the headwaters of 
the Columbia River any water which, in its natural channel, would flow 
in the Kootenay River across the Canada-United States of America bound- 
ary, provided that the diversion does not reduce the flow of the Kootenay 
River at the Canada-Unitec States of America boundary near Newgate, 
British Columbia, below the lesser of 2,500 cubic feet per second or the 
natural flow. 

(4) During the last twenty years of the period within which Canada 
may exercise the right to divert described in paragraph (3) the limitation 
on diversion is the lesser of 1,000 cubic feet per second or the natural flow. 

(5) Canada has the right: 


(a) if the United States of America does not exercise the option in 
Article XJI(1), or 

(b) if it is determined that the United States of America, having 
exercised the option, did not commence construction of the dam 
referred to in Article XII in accordance therewith or that the 
United States of America is in breach of the obligation in that 
Article to commence full operation of the storage, 


to divert to the headwaters of the Columbia River any water which, in its 
natural channel, would flow in the Kootenay River across the Canada- 
United States of America boundary, provided that the diversion does not 
reduce the flow of the Kootenay River at the Canada-United States of 
America boundary near Newgate, British Columbia, below the lesser of 
1,000 cubic feet per second or the natural flow. 

(6) If a variation in the use of the water diverted under paragraph 
(2) is considered by the United States of America to be of advantage to it 
Canada shall, upon request, consult with the United States of America. 
If Canada determines that the variation would not be to its disadvantage 
it shall vary the use accordingly. 


ARTICLE XIV 


Arrangements for Implementation 


(1) The United States of America and Canada shall each, as soon 
as possible after the ratification date, designate entities and when so 
designated the entitles are empowered and charged with the duty to 
formulate and carry out the operating arrangements necessary to imple- 
ment the Treaty. Hither the United States of America or Canada may 
designate one or more entities. If more than one is designated the powers 
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and duties conferred upon the entities by the Treaty shall be allocated 
among them in the designation. 

(2) In addition to the powers and duties dealt with specifically else- 
where in the Treaty the powers and duties of the entities include: 


(a) coordination of plans and exchange of information relating to 
facilities to be used in producing and obtaining the benefits con- 
templated by the Treaty, 

(b) calculation of and arrangements for delivery of hydroelectric 
power to which Canada is entitled for providing flood control, 

(c) calculation of the amounts payable to the United States of 
America for standby transmission services, 

(d) consultation on requests for variations made pursuant to Articles 
XII(5) and XILI (6), 

(e) the establishment and operation of a hydrometeorological system as 
required by Annex A, 

(£) assisting and cooperating with the Permanent Engineering Board 
in the discharge of its functions, 

(g) periodie calculation of accounts, 

(h) preparation of the hydroelectric operating plans and the flood 
control operating plans for the Canadian storage together with de- 
termination of the downstream power benefits to which Canada 
is entitled, 

(1) preparation of proposals to implement Article VIII and carrying 
out any disposal authorized or exchange provided for therein, 

(j) making appropriate arrangements for delivery to Canada of the 
downstream power benefits to which Canada is entitled including 
such matters as load factors for delivery, times and points of 
delivery, and calculation of transmission loss, 

(k) preparation and implementation of detailed operating plans that 
may produce results more advantageous to to both countries than 
those that would arise from operation under the plans referred 
to in Annexes A and B. 


(3) The entities are authorized to make maintenance curtailments. 
Except in case of emergency, the entity responsible for a maintenance 
curtailment shall give notice to the corresponding United States or 
Canadian entity of the curtailment, including the reason therefor and the 
probable duration thereof and shall both schedule the curtailment with a 
view to minimizing its impact and exercise due diligence to resume full 
operation. 

(4) The United States of America and Canada may by an exchange of 
notes empower or charge the entities with any other matter coming within 
the scope of the Treaty. 
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ARTICLE KV 


Permanent Engineering Board 


(1) A Permanent Engineering Board is established consisting of four 
members, two to be appointed by Canada and two by the United States of 
America, The initial appcintments shall be made within three months 
of the ratification date. 

(2) The Permanent Engineering Board shall: 


(a) assemble records of the flows of the Columbia River and the 
Kootenay River at the Canada-United States of America bound- 
ary; 

(b) report to the United States of America and Canada whenever 
their is substantial deviation from the hydroelectric and flood 
eontrol operating plans and if appropriate include in the report 
recommendations for remedial action and compensatory adjust- 
ments ; 

(e) assist in reconciling differences concerning technical or operational 
matters that may arise between the entities; 

(d) make periodic inspections and require reports as necessary from 
the entities with a view to ensuring that the objectives of the 
Treaty are being met; 

(e) make reports to the United States of America and Canada at 
least once a year of the results being achieved under the Treaty 
and make special reports concerning any matter which it considers 
should be brought to their attention; 

(£) investigate and report with respect to any other matter coming 
within the scope of the Treaty at the request of either the United 
States of America or Canada. 


(8) Reports of the Permanent Engineering Board made in the course 
of the performance of its functions under this Article shall be prima 
facie evidence of the facts therein contained and shall be accepted unless 
rebutted by other evidence. 

(4) The Permanent Engineering Board shall comply with directions, 
relating to its administration and procedures, agreed upon by the United 
States of America and Canada as evidenced by an exchange of notes. 


ARTICLE XVI 


Settlement of Differences 


(1) Differences arising under the Treaty which the United States of 
America and Canada cannot resolve may be referred by either to the Inter- 
national Joint Commission for decision. 

(2) If the International Joint Commission does not render a decision 
within three months of the referral or within such other period as may 
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be agreed upon by the United States of America and Canada, either may 
then submit the difference to arbitration by written notice to the other. 

(3) Arbitration shall be by a tribunal composed of a member appointed 
by Canada, a member appointed by the United States of America and 
a member appointed jointly by the United States of America and Canada 
who shall be Chairman. If within six weeks of the delivery of a notice 
under paragraph (2) either the United States of America or Canada 
has failed to appoint its member, or they are unable to agree upon the 
member who is to be Chairman, either the United States of America or 
Canada may request the President of the International Court of Justice 
to appoint the member or members. The decision of a majority of the 
members of an arbitration tribunal shall be the decision of the tribunal. 

(4) The United States of America and Canada shall accept as definitive 
and binding and shall carry out any decision of the International Joint 
Commission or an arbitration tribunal. 

(5) Provision for the administrative support of a tribunal and for 
remuneration and expenses of its members shall be as agreed in an exchange 
of notes between the United States of America and Canada. 

(6) The United States of America and Canada may agree by an ex- 
change of notes on alternative procedures for settling differences arising 
under the Treaty, including reference of any difference to the International 
Court of Justice for decision. 


ARTICLE XVII 
Restoration of Pre-Treaty Legal Status 


(1) Nothing in this Treaty and no action taken or foregone pursuant 
to its provisions shall be deemed, after its termination or expiration, to 
have abrogated or modified any of the rights or obligations of the United 
States of America or Canada under then existing international law, with 
respect to the uses of the water resources of the Columbia River basin. 

(2) Upon termination of this Treaty, the Boundary Waters Treaty, 
1909, shall, if it has not been terminated, apply to the Columbia River 
basin, except insofar as the provisions of that Treaty may be inconsistent 
with any provision of this Treaty which continues in effect. 

(3) Upon termination of this Treaty, if the Boundary Waters Treaty, 
1909, has been terminated in accordance with Article XIV of that Treaty, 
the provisions of Article II of that Treaty shall continue to apply to the 
waters of the Columbia River basin. 

(4) If upon the termination of this Treaty Article II of the Boundary 
Waters Treaty, 1909, continues in force by virtue of paragraph (3) of this 
Article the effect of Article IT of that Treaty with respect to the Columbia 
River basin may be terminated by either the United States of America 
or Canada delivering to the other one year’s written notice to that effect; 
provided however that the notice may be given only after the termination 
of this Treaty. 


1002 THE AMERICAN JOURNAL OF INTERNATIONAL LAW [Vol. 59 


(5) If, prior to the termination of this Treaty, Canada undertakes 
works usable for and relating to a diversion of water from the Columbia 
River basin, other than worzs authorized by or undertaken for the purpose 
of exercising a right under Article XILI or any other prcvision of this 
Treaty, paragraph (3) of this Article shall cease to apply one year after 
delivery by either the United States of America or Canada to the other of 
written notice to that effect. 


ARTICLE XVIII 
Liability for Damage 


(1) The United States of America and Canada shall be liable to the other 
and shall make appropriate compensation to the other in respect of any 
act, failure to act, omission or delay amounting to a breach of the Treaty 
or of any of its provisions other than an act, failure to act, omission or 
delay occurring by reason of war, strike, major calamity, act of God, 
uncontrollable force or maintenance curtailment. 

(2) Except as provided in paragraph (1) neither the United States of 
America nor Canada shall be lable to the other or to any person in respect 
of any injury, damage or loss occurring in the territory of the other caused 
by any act, failure to act, omission or delay under the Treaty whether 
the injury, damage or loss results from negligence or otherwise. 

(8) The United States of America and Canada, each zo the extent 
possible within its territorv, shall exercise due diligence to remove the 
cause of and to mitigate the effect of any injury, damage or loss occurring 
in the territory of the other as a result of any act, failure to act, omission 
or delay under the Treaty. 

(4) Failure to commence operation as required under Articles IV and 
XII is not a breach of the Treaty and does not result in the loss of rights 
under the Treaty if the failure results from a delay that is not wilful or 
reasonably avoidable. 

(5) The compensation payable under paragraph (1): 


(a) in respect of a breach by Canada of the obligation to commence 
full operation of a storage, shall be forfeiture of entitlement to 
downstream power benefits resulting from the operation of that 
storage, after operation commences, for a period equal to the 
period between the day of commencement of operation and the ~ 
day when commencement should have occurred; 

(b) in respect of any other breach by either the United States of 
America or Canada, causing loss of power benefits, shall not ex- 
ceed the actual loss in revenue from the sale of hydroelectric 
power. 
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ARTICLE XIX 
Period of Treaty 


(1) The Treaty shall come into force on the ratification date. 

(2) Either the United States of America or Canada may terminate the 
Treaty other than Article XIII (except paragraph (1) thereof), Article 
XVII and this Article at any time after the Treaty has been in force for 
sixty years if it has delivered at least ten years’ written notice to the other 
of its intention to terminate the Treaty. 

(3) If the Treaty is terminated before the end of the useful life of a 
dam built under Article XII then, notwithstanding terminaticn, Article 
XII remains in force until the end of the useful life of the dam. 

(4) If the Treaty is terminated before the end of the useful life of the 
facilities providing the storage described in Article IV(8) and if the 
conditions described therein exist then, notwithstanding termination, 
Articles IV(8) and VI(4) and (5) remain in force until either the end 
of the useful life of those facilities or until those conditions cease to exist, 
whichever is the first to occur. 


ARTICLE XA 


Ratification 


The instruments of ratification of the Treaty shall be exchanged by the 
United States of America and Canada at Ottawa, Canada. 


ARTICLE XXI 
Registration with the United Nations 


In conformity with Article 102 of the Charter of the United Nations,} 
the Treaty shall be registered by Canada with the Secretariat of the 
United Nations. 

This Treaty has been done in duplicate copies in the English language. 

IN WITNESS WHEREOF the undersigned, duly authorized by their respective 
Governments, have signed this Treaty at Washington, District of Columbia, 
United States of America, this 17th day of January, 1961. 


FOR THE UNITED STATES OF AMERICA: 


DwieHot D. EISENHOWER 
President 
of the Umited States of America 


CHRISTIAN A. HERTER 
Secretary of State 


ELMER F. BENNETT 
Under Secretary of the Interior 


1 TS 993; 59 Stat. 1052. 
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FOR CANADA 


JOHN G. DIEFENBAKER 
Prime Mimster of Canada 


E. D. FULTON 
Minister of Justice 


A. D. P. HEENEY 
Ambassador Extraordinary end Plemopotentiary 
of Canada te the United States of America 


RELATED AGREEMENTS 


Effected by exchanges of notes signed at Washington, January 22, 1964, 
and at Ottawa, September 16, 1964; in jorce September 16, 19644 


The Canadian Secretary of State for External Affairs to the Secretary 
of State 


THE SECRETARY OF STATE FOR EXTERNAL AFFAIRS 
CANADA 
January 22, 1964 
Sir, 

I have the honour to refer to discussions °? which have been held between 
representatives of the Government of Canada and of the Government of 
the United States of Ameriza regarding the Treaty between Canada and 
the United States of Ameriza relating to cooperative development of the 
water resources of the Columbia River Basin signed at Washington on 
January 17, 1961. On the basis of thes2 discussions, the Government of 
Canada understands that the two Governments have agreed to the terms 
of the attached Protocol. 

I should like to propose that, if agreeable to your Government, this Note 
together with the Protocol attached thereto and your reply, shall constitute 
an agreement between our two Governments relating to the carrying out 
of the provisions of the Treaty with effect from the date of the exchange 
of instruments of ratification of the Treaty. 

Accept, Sir, the renewed assurances of my highest consideration. 

PauL Martin 
Secretary of State 
for External Afairs 
The Honourable 
DEAN RUSK, 
Secretary of State of the 
United States of America, 
Washington. 


1 T.I.A.S., No. 5638, at 24-51. 
2 The necessary agreements between the Government of Canada, the contracting party, 
and the Government of British Columbia, which is the owner of the water resource and 


1965] “OFFICIAL DOCUMENTS | 1005 


ANNEX 
PROTOCOL 


1. If the United States entity should call upon Canada to operate 
storage in the Columbia River Basin to meet flood control needs of the 
United States of America pursuant to Article IV (2) (b) or Article IV 
(3) of the Treaty, such call shall be made only to the extent necessary 
to meet forecast flood control needs in the territory of the United States of 
America that cannot adequately be met by flood control facilities in the 
United States of America in accordance with the following conditions: 


(1) Unless otherwise agreed by the Permanent Engineering Board, the 
need to use Canadian flood control facilities under Article 1V(2) 
(b) of the Treaty shall be considered to have arisen only in the 
ease of potential floods which could result in a peak discharge in 
excess of 600,000 cubic feet per second at The Dalles, Oregon, as- 
suming the use of all related storage in the United States of 
America existing and under construction in January 1961, storage 
provided by any dam constructed pursuant to Article XII of the 
Treaty and the Canadian storage described in Article [V(2) (a) 
of the Treaty. 

(2) The United States entity will call upon Canada to operate storage 
under Article IV(3) of the Treaty enly to control potential floods 
in the United States of America that could not be adequately con- 
trolled by all the related storage facilities in the United States of 
American existing at the expiration of 60 years from the ratifica- 
tion date but in no event shall Canada be required to provide any 
greater degree of flood control under Article IV(3) of the Treaty 
than that provided for under Article IV (2) of the Treaty. 

(3) A call shall be made only if the Canadian entity has been consulted 
whether the need for flood control is, or is likely to be, such that 
it cannot be met by the use of flood control facilities in the United 
States of America in accordance with subparagraphs (1) or (2) 
of this paragraph. Within ten days of receipt of a eall, the 
Canadian entity will communicate iis acceptance, or its rejection 
or proposals for modification of the call, together with supporting 
considerations. When the communication indicates rejection or 
modification of the call the United States entity will review the 
situation in the light of the communication and subsequent de- 
velopments and will then withdraw or modify the call if practicable. 
In the absence of agreement on the call or its terms the United 
States entity will submit the matter io the Permanent Engineering 
Board provided for under Article XV of the Treaty for assistance 


is responsible for the development and utilization of that resource in Canada, were 
concluded on July 8, 1963, and January 13, 1964. They are reproduced in Canada, 
Departments of External Affairs and Northern Aifairs and National Resources, The 
Columbia River Treaty, Protocol and Related Documents, at 100 and 107 (1964). > 
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as contemplated in Article XV(2) (c) of the Treaty. The entities 
will be guided by any instructions issued by the Permanent Engi- 
neering Board. If the Permanent Engineering Board does not 
issue instructions within ten days of receipt of a submission the 
United States entity may renew the call for any part or all of the 
storage covered in the original call and the Canadian entity shall 
forthwith honour the request. 


2. In preparing the flooc control operating plans in accordance with 
paragraph 5 of Annex A of the Treaty. and in making calls to operate 
for flood control pursuant to Article IV (2) (b) and Article IV(8) of the 
Treaty, every effort will be made to minimize flood damage both in Canada 
and the United States of Amarica. l 

3.. The exchange of Notes provided for in Article VIII(1) of the Treaty 
shall take place contemporanedusly with the exchange of the Instruments 
of Ratification of the Treaty provided for in Article XX of the Treaty. 


4.(1) During the period and to the extent that the sale of Canada’s 
entitlement to downstream power benefits within the United States 
of America as a result of an exchange of Notes pursuant to Article 
VIII(1) of the Treaty relieves the United States of America of 
its obligation to provide east-west standby transmission service as 
called for by Article X(1) of the Treaty, Canada is not required 
to make payment for the east-west standby transmission service 
with regard to Canada’s entitlement to downstream power benefits 
sold in the United States of America. 

(2) The United States of America is not entitled to any payments 
of the character ses out in subparagraph (1) of this paragraph 
in respect of that portion of Canada’s entitlement to down- 
stream power benefits delivered by the United States of America 
to Canada at any point on the Canada-United States of America 
boundary other than at a point near Oliver, British Columbia, 
and the United States of America is not required to provide the 
east-west standby trarsmission service referred to in subparagraph 
(1) of this paragraph in respect of the portion of Canada’s 
entitlement to downstream power benefits which is so delivered. 


5. Inasmuch as control of historie streamflows of the Kootenay River by 
the dam provided for in Article XTI(1) of the Treaty would result in 
more than 200,000 kilowatt years per annum of energy benefit downstream 
in Canada, as well as important flood control protection to Canada, and 
the operation of that dam is therefore of concern to Canada, the entities 
shall, pursuant to Article XIV (2) (a) of the Treaty, cooperate on a con- 
tinuing basis to coordinate the operation of that dam with the operation 
of hydroelectric plants on the Kootenay River and elsewhere in Canada 
in accordance with the provisions of Article XII(5) and Article XII(6) 
of the Treaty. 
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'6.(1) Canada and the United States of America are in agreement 
that Article XIJI(1) of the Treaty provides to each of them 
a right to divert water for a consumptive use. 
(2) Any diversion of water from the Kootenay River when once 
instituted under the provisions of Article XIII of the Treaty is 
not subject to any limitation as to time. 


7. As contemplated by Article IV(1) of the Treaty, Canada shall 
operate the Canadian storage in accordance with Annex A and hydro- 
electric operating plans made thereunder. Also, as contemplated by 
Annexes A and B of the Treaty and Article XIV(2) (k) of the Treaty, 
these operating plans before they are agreed to by the entities will be 
conditioned as follows: 


(1) As the downstream power benefits credited to Canadian storage 
decrease with time, the storage required to be operated by Canada 
pursuant to paragraphs 6 and 9 of Annex A of the Treaty, will be 
that required to produce those benefits. 

(2) The hydroelectric operating plans, which will be based on Step I 
of the studies referred to in paragraph 7 of Annex B of the Treaty, 
will provide a reservoir-balance relationship for each mouth for the 
whole of the Canadian storage committed rather than a separate 
relationship for each of the three Canadian storages. Subject to com- 
pliance with any detailed operating plan agreed to by the entities 
as permitted by Article XIV(2) (k) of the Treaty, the manner of 
operation which will achieve the specific storage or release of storage 
called for in a hydroelectric operating plan consistent with opti- 
mum storage use will be at the discretion of the Canadian entity. 

(3) Optimum power generation at-site in Canada and downstream in 
Canada and the United States of America referred to in paragraph 
7 of Annex A of the Treaty will include power generation at-site 
and downstream in Canada of the Canadian storages referred to in 
Article II(2) of the Treaty, power generation in Canada which is 
coordinated therewith, downstream power benefits from the Canadian 
storage which are produced in the United States of America and 
measured under the terms of Annex B of the Treaty, power genera- 
tion in the Pacific Northwest Area of the United States of America 
and power generation coordinated therewith. 


8. The determination of downstream power benefits pursuant to Annex 
B of the Treaty, in respect of each year until the expiration of thirty 
years from the commencement of full operation in accordance with Article 
IV of the Treaty of that portion of the Canadian storage described in 
Article IT of the Treaty which is last placed in full operation, and there- 
after until otherwise agreed upon by the entities, shall be based upon 
stream flows for the thirty-year period beginning July 1928 as contained in 
the report entitled ‘‘ Extension of Modified Flows Through 1958—Columbia 
River Basin’’ and dated June 1960, as amended and supplemented to 
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June 29, 1961, by the Water Management Subcommittee of the Columbia 
Basin Inter-Agency Committee. 


9.(1) Each load used in making the determinations required by Steps 
II and III of paragraph 7 of Annex B of the Treaty shall have 
the same shape as the load of the Pacific Northwest area as that 
area is defined in that paragraph. 

(2) The capacity eredit of Canadian storage shall not exceed the 
difference between the firm load carrying capabilities of the proj- 
ects and installations included in Step II of paragraph 7 of Annex 
B of the Treaty and projects and installations included in Step 
III of paragraph 7 of Annex B of the Treaty. 


10. In making all determinations required by Annex B of the Treaty the 
loads used shall include the power required for pumping water for con- 
sumptive use into the Banks Equalizing Reservoir of the Columbia Basin 
Federal Reclamation Project but mention of this particular load is not 
intended in any way to exclude from those loads any use of power that 
would normally be part of such loads. . 

11. In the event operation of any of the Canadian storages is com- 
menced at a time which would result in the United States of America 
receiving flood protection for periods longer than those on which the 
amounts of flood control payments to Canada set forth in Article VI(1) 
of the Treaty are based, the United States of America and Canada shall 
consult as to the adjustments, if any, in the flood control payments that 
may be equitable in the light of all relevant factors. Any adjustment 
would be calculated over the longer period or periods on the same basis 
and in the same manner as the calculation of the amounts set forth in 
Article VI(1) of the Treaty. The consultations shall begin promptly 
upon the determination of definite dates for the commencement Gs opera- 
tion of the Canadian storages. 

12. Canada and the United States of America are in agreement that the 
Treaty does not establish any general principle or precedent applicable 
to waters other than those of the Columbia River Basin end does not 
detract from the application of the Boundary Waters Treaty, 1909, to 
other waters. 


The Secretary of State to tae Canadien Secretary of State for External 
Affairs 


DEPARTMENT oF STATE 
WASHINGTON 
January 22, 1964 
SIR: 

I have the honor to refer to your note dated January 22, 1964, together 
with the Annex thereto regarding the Treaty between Canada and the 
United States of America relating to cooperative development of the water 
resources of the Columbia River Basin signed at Washington on January 
17, 1961. 


_ 1965] OFFICIAL DOCUMENTS 1009 


I wish to advise you that the Government of the United States of 
America agrees that your note with the Annex thereto, together with this 
reply, shall constitute an agreement between our two Governments re- 
lating to the carrying out of the provisions of the Treaty with effect from 
the date of the exchange of instruments of ratification of the Treaty. 

Accept, Sir, the renewed assurances of my highest consideration. 


DEAN RUSK 
The Honorable 


Paut Martrm, P.C.,Q.C., 
Secretary of State for External Affairs, 
Ottawa. . 
DEPARTMENT OF STATE 
WASHINGTON 
January 22, 1964 
SIR: 

I have the honor to refer to the discussions which have been held between 
representatives of the Government of Canada and of the Government of 
the United States of America regarding a sale of Canada’s entitlement to 
downstream power benefits under the Treaty between Canada and the 
United States of America relating to cooperative development of the water 
resources of the Columbia River Basin, signed on January 17, 1961. 

On the basis of these discussions my Government understands that 
the two Governments recognize that it would be in the public interest 
of both countries if Canada’s entitlement to downstream power benefits 
could be disposed of, as contemplated by Article VIII of the Treaty, in 
accordance with general conditions and limits similar to those set out in 
detail in the attachment hereto, and further, that before such a disposition 
ean. be concluded and confirmed by the two Governments, additional steps 
must be taken in each country. Therefore, in furtherance of this aim, 
it is understood the two Governments are agreed that: 


a) the Government of the United States will use its best efforts to ar- 
rauge for disposition of Canada’s entitlement to downstream power 
benefits within the United States of America in accordance with the 
general conditions and limits set forth in the attachment, and 

b) the Government of Canada will use its best efforts to accomplish 
all those things which are considered necessary and preliminary to 
ratification of the Treaty as quickly as possible, including any 
arrangements for implementation and acceptance of the general con- 
ditions and limits set forth in the attachment. 


I should like to propose that if agreeable to your Government this note 
together with the attachment and your reply shall constitute an agreement 
by our Governments relating to the Treaty. 

Accept, Sir, the renewed assurances of my highest consideration. 


The Honorable DEAN USE 
PauL Martin, P.C.,Q.C., 
Secretary of State for External Affairs, 
Ottawa. 
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ATTACHMENT RELATING TO TERMS OF SALE 


A. The disposition shall consist of the downstream power benefits to 
which Canada is entitled under the Treaty, other than Canada’s entitle- 
ment to downstream power benefits resulting from the construction or 
operation of a project described in Article IX of the Treaty, and shall be 
by way of a contract of sale authorized in accordance with Article VIII 
of the Treaty between the British Columbia Hydro and Power Authority 
and a single Purchaser containing provisions mutually satisfactory to the 
parties to the contract but shall be subject to and be operative in accord- 
ance with the following general conditions and limits: 


1. (a) The storages described in Article II of the Treaty shall be 
fully operative for power purposes in accordance with the 
following schedule: 


Storage described in Article IIT(2) (e)—approximately 1,400,000 
acre feet on April 1, 1968, 


Storage described in Article II (2) (b)—approximately 7,100,000 
acre feet on April 1, 1969, 


Storage described in Article IT (2) (a)—approximately 7,000,000 
acre feet on April 1, 1973. 


(b) The period of sale of the entitlement allocated to each of the 
storages shall terminate and expire thirty years from the date 
on which that storage is required to be fully operative for 
power purposes in accordance with the schedule in subpara- 
graph (a) of this paregraph. 

(c) In the event any storage is not fully operative in accordance 
with the schedule in subparagraph (a) of this paragraph or 
if, during the period of sale, the storage is not operated as 
required by. the hydroelectric operating plans agreed upon 
in accordance with the Treaty, as modified by any detailed 
operating plan agreed upen in accordance with Article XIV 
(2) (k) of the Treaty, and the Canadian entitlement is thereby 
reduced, the Britih Columbia Hydro and Power Authority 
shall pay the Purchaser an amount equal to the cost it would 
have to incur to replace that part of the reduction in the 
Canadian entitlement which the vendees of the Purchaser 
could have used other than costs that could have been avoided 
had every reasonable effort to mitigate losses been made by the 
Purchaser, the United States entity and the owners of non- 
federal dams on the Columbia River in the United States of 
America. Alternatively, the British Columbia Hydro and 
Power Authority may, at its option, supply power to the 
‘Purchaser in an amount which assures that the Purchaser re- 
ceives the capacity and energy which would have constituted 
that part of the reduction in the Canadian entitlement that 
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the vendees of the Purchaser could have used if there had been 
no default, together with appropriate adjustments to reflect 
transmission costs in the United States of America, delivery 
to be made when the loss of power would otherwise have oc- 
curred. 

If the assurance described in paragraph B.5. of this attach- 
ment is given to the Purchaser, the United States entity may 
succeed to all the rights of the Purchaser and its vendees to 
receive the entire Canadian entitlement, or that part that could 
be used by the vendees, and to be compensated by British 
Columbia Hydro and Power Authority in the event of non- 
receipt thereof. The United States entity agrees that before 
it purchases more costly power from any third party for the 
purpose of supplying the necessary amount of the Canadian 
entitlement to the Purchaser, it will first cause to be delivered 
to the Purchaser, or for its account, any available surplus 
capacity or energy from the United States Federal Columbia 
River System and compensation to the United States entity 
beeause of such deliveries shall be computed by applying the 
then applicable rate schedules of the Bonneville Power Ad- 
ministration to the deliveries. 

In the event of disagreement, determination of compensation 
in money or power due under this paragraph shall be resolved 
by arbitration and shall be confined to the actual loss incurred 
in accordance with the principles in this paragraph. 

For the purpose of allocating downstream power benefits among 
the Treaty storages from April 1, 1998 to April 1, 2003, the 
percentage of downstream power benefits allocated to each 
Treaty storage shall be the percentage of the total of the Treaty 
storages provided by that storage. 


2. For the period of the sale the British Columbia Hydro and Power 
Authority shall operate and maintain the Treaty storages in ac- 
cordance with the provisions of the Treaty. 


3. (a) 


(b) 


The purchase price of the entitlement shall be $254,400,000, 
in United States funds as of October 1, 1964, subject to 
adjustment, in the event of an earlier payment of all or part 
thereof, to the then present worth, at a discount rate of 41% 
percent per annum. 

The purchase price shall be paid to Canada contemporaneously 
with the exchange of ratifications of the Treaty and shall be 
applied towards the cost of constructing the Treaty projects 
through a transfer of the purchase price by Canada to the 
Government of British Columbia, pursuant to arrangements 
deemed satisfactory to Canada, to be entered into between 
Canada and the Government of British Columbia. 
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4, If, during the period of the sale, there is any reduction in Canada’s 
entitlement to downstream power benefits which results from action 
taken by the Canadian entity pursuant to paragraph 7 of Annex 
A of the Treaty, the British Columbia Hydro and Power Authority 
shall, by supplying power to the Purchaser, or otherwise as may 
be agreed, offset that reduction in a manner so that the Purchaser 
will be compensated therefor. 

5. The Purchaser shall have and may exercise the rights of the British 
Columbia Hydro and Power Authority relating to the negotiation 
and conclusion with the United States entity, of proposals relating 
to the exchanges authorized by Article VITI(2) of the Treaty with 
respect to any portion of Canada’s entitlement to downstream power 
benefits sold to the Purchaser. 


B. The Notes to be exchanged pursuant to Article VIII(1) of the Treaty 
shall contain, inter alia, provisions incorporating the following require- 
ments: 


I. As soon as practicable after start of construction of each Treaty 
project the Canadian and United States entities shall agree upon 
a program for filling the storage provided by the project. The 
filling program shall have the objective of having the storages 
described in Article II(2)(c) and Article IL(2)(b) of the Treaty 
full by September 1 following the date when the storages become 
fully operative and the storage provided by the dam mentioned 
in Article II(2)(a) of the Treaty full to 15 million acre-feet by 
September 1, 1975. This objective shall be reflected in the hydro- 
electric operating plans and shall take into account generating 
requirements at-site and downstream in Canada and the United 
States of America to meet loads. 

2. In the event the United States of America becomes entitled to 
compensation in respect of a breach of the obligation under Article 
IV(6) of the Treaty to commence full operation of a storage, 
compensation payable to the United States of America under Article 
XVIIT(5) (a) of the Treaty shall be made in an amount equal to 
2.70 mills per kilowatt-hour, and 46 cents per kilowatt of dependable 
capacity for each monta or fraction thereof, in United States funds, 
for and in lieu of the power which would have been forfeited under 
Article XVIII(5)(a) of the Treaty if Canada’s entitlement to 
downstream power benefits had not been sold in the United States 
of America. Alternatively, Canada may, at its option, supply 
capacity and energy to the United States entity in an amount 
equal to that which would have bean forfeited, together with ap- 
propriate adjustments to reflect transmission costs in the United 
States of America, delivery to be made when the loss would other- 
wise have occurred. 
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3. A diminution of Canada’s entitlement to downstream power bene- 
fits sold in the United States of America which is directly at- 
tributable to a failure to comply with paragraph A.1l{a) or para- 
graph A.2 of this attachment, in the absence of compensation 
therefor by the British Columbia Hydro and Power Authority, 
constitutes a breach of the Treaty by Canada and Article XVIII 
(5) of the Treaty and the exculpatory provisions in Article XVIII 
of the Treaty do not apply to such breach. Compensation or re- 
placement of power as specified in paragraph A.1(c) of this at- 
tachment shall be made by Canada and shall be accepted by the 
United States of America as complete satisfaction of Canada’s 
liability under this paragraph. 

4. For any year in which Canada’s entitlement to downstream power 
benefits is sold in the United States of America, the United States 
entity may decide the amount of the downstream power benefits 
for purposes connected with the disposition thereof in the United 
States of America. This authorization, however, shall not affect the 
rights or relieve the obligations of the Canadian and United States 
entities relating to joint activities under the provisions of Article 
XIV and Annexes A and B of the Treaty; nor shall it apply to 
determination of compensation provided for in paragraph A.1(c) 
and paragraph B.2 of this attachment. 

5. If necessary to accomplish the sale of Canada’s entitlement to 
downstream power benefits in accordance with this attachment, the 
United States entity shall assure unconditionally the delivery to 
or for the account of the Purchaser, by appropriate exchange con- 
tracts, of an amount of power agreed between the United States 
entity and the Purchaser to be the equivalent of the entitlement 
during the period of the sale. 


C. Canada shall designate the British Columbia Hydro and Power 
Authority as the Canadian entity for the purposes of Article XIV(1) 
of the Treaty. 


The Canadian Secretary of State for External Affairs to the Secretary 
of State 


THE SECRETARY OF STATE FOR HXTERNAL AFFAIRS 


CANADA 
January 22, 1964 
SIR, 

I have the honour to refer to your Note dated January 22, 1964, together 
with the attachment thereto regarding the Treaty between Canada and 
the United States of America relating to cooperative development of the 
water resources of the Columbia River Basin signed at Washington on 
January 17, 1961.. 
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I wish to advise you that the Government of Canada agrees that your 
Note with the attachment thereto, together with this reply, shall constitute 
an agreement between our two Governments relating to the Treaty. 

Accept, Sir, the renewed assurances of my highest consideration. 


PAUL MARTIN 
Secretary of State 
for Externcl Affairs 
The Honourable 
DEAN RUSK, 
Secretary of State of the 
United States of America, 
Washington. 


The Canadian Secretary of State for External Affairs to the American 
Ambassador 


DEPARTMENT OF EXTERNAL AFFAIRS 
CANADA 


Orrawa, September 16, 1964. 
No. 140 


EXCELLENCY, 


I have the honour to refer to the Treaty between Canada and the United 
States of America relating to cooperative development of th2 water re- 
sources of the Columbia River Basin signed at Washington on 17 January 
1961, to the Protocol attached to my Note to the Honourable Dean Rusk, 
Secretary of State of the United States of America, dated 22 January 
1964, and to the exchange of mstruments of ratification of the Treaty 
which oceurred today. 

I also have the honour to refer to the discussions which have been held 
between representatives of the Government of Canada and of the Govern- 
ment of the United States of America in connection with the Exchange 
of Notes, dated 22 January 1964, regarding sale in the United States of 
America of Canada’s entitlement under the Treaty to downstream power 
benefits. 

My Government also understands that your Government has designated 
the Administrator of the Bonneville Power Administration, Devartment of 
the Interior, and the Division Engineer, North Pacifie Division, Corps of 
Engineers, Department of the Army, as the United States Entity for the 
purposes of Article XIV (1) of the Treaty, and I would inform vou that the 
Government of Canada has designated the British Columbia Hydro and 
Power Authority, a corporation incorporated in the Province of British 
Columbia by the British Columbia Hydro and Power Authorit Act, 1964, 
as the Canadian Entity for the purposes of that Article. A copy of the 
designation is attached hereto. 

On the basis of those discussions the Government of Canada proposes 
that the Canadian Entitlement Purchase Agreement regarding the sale in 
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the United States of America of the Canadian Entitlement under the 
Treaty to downstream power benefits entered into between the British 
Columbia Hydro and Power Authority and the Columbia Storage Power 
Exchange, the single purchaser referred to in tke attachment to your 
Note of January 22, 1964, relating to the terms of the sale, a copy of 
which agreement is attached hereto, be authorized for the purposes of 
Article VITI(1) of the Treaty as a disposal of the Canadian Entitlement 
in the United States of America for the period and in accordance with the 
other terms and provisions set out in the Canadian Entitlement Purchase 
Agreement. 

My Government also understands that your Government pursuant to 
paragraph E.5 in the attachment to Mr. Secretary Rusk’s Note of January 
22, 1964, relating to the terms of the sale, has determined that the United 
States Entity shall enter into and that it has entered into the Canadian 
Entitlement Exchange Agreements which agreements assure uncondition- 
ally the delivery for the account of the Columbia Storage Power Exchange 
of an amount of power agreed between the United States Entity and the 
Columbia Storage Power Exchange to be the equivalent of the Canadian 
Entitlement being sold under the Canadian Entitlement Purchase Agree- 
ment, and that the United States Entity has succeeded to all the rights and 
obligations of the Columbia Storage Power Exchange under the Canadian 
Entitlement Purchase Agreement other than the obligation to pay the 
purchase price, and further that the United States Entity has, pursuant 
to Article XI of the Treaty, approved the use of the improved stream 
flow in the United States of America brought about by the Treaty by 
entering into Canadian Entitlement Allocation Agreements with owners 
of non-Federal dams on the Columbia River. 

My Government also understands that the two Governments are agreed 
that the Government of the United States of America undertakes that: 


(1) So long as the Canadian Entitlement Exchange Agreements remain 
in foree, the United States Entity will perform all the obligations of the 
Columbia Storage Power Exchange under the Canadian Entitlement Pur- 
chase Agreement other than the obligation to pay the purchase price 
specified in Section 3 of the Canadian Entitlement Purchase Agreement; 

(2) In the event the Canadian Entitlement is reduced as a result of a 
failure on the part of the Canadian Entity to comply with Section 4 of 
the Canadian Entitlement Purchase Agreement and if the failure results 
other than from wilful omission by the Canadian Entity to fulfill its 
obligations under that agreement, the United States Entity will, without 
compensation, offset the effect of that failure by adjusing the operation of 
the portion of the System deseribed in Step I of paragraph 7 of Annex 
B of the Treaty which is in the United States of America to the extent that 
the United States Entity can do so without loss of energy or capacity to 
that portion of the System; and 

(3) If the procedure described in paragraph (2) above does not fully 
offset the effect of the failure, then to the extent the entities agree thereon, 
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an additional offsetting adjustment in the operation of the portion of the 
System described in Step I of Annex B of the Treaty which is in the 
United States of America and which would result in only an energy loss 
will be made if the Canadian Entity delivers to the United States Entity 
energy sufficient to make up one half that energy loss. 

(4) In order to make up any reduction in the Canadian Entitlement, 
which reduction is to be determined in accordance with Secticn 6 of the 
Canadian Entitlement Purchase Agreement, the United States Entity will 
cause to be delivered the least expensive capacity and energy available and, 
to the extent that it would be the least expensive available, will deliver, at 
the then applicable rate schedules of the Bonneville Power Administration, 
any available surplus capacity and energy from the United States Federal 
Columbia River System. 


‘The Government of Canada also proposes that: 


(5) Contemporaneously with the exchange of the instruments of ratifica- 
tion CSPE shall have paid to Canada the sum in United States funds of 
$253,929,534.25, being the equivalent of the sum of $254,400,000 in United 
States funds as of October 1, 1364 adjusted to September 16, 1964 at a 
discount rate of 414 percent per annum on the basis set out in the January 
22, 1964 Exchange of Notes between our two Governments relating to the 
terms of sale, which sum shall be applied towards the cost of constructing 
the Treaty projects through a transfer of the sum by Canada io the Gov- 
ernment of British Columbia pursuant to arrangements entered into be- 
tween Canada and British Columbia. 

(6) No modification or renewal of the Canadian Entitlement Purchase 
Agreement shall be effective until approved by the Governments of Canada 
and the United States of America, evidenced by an Exchange cf Notes. 

(7) The storages described in Article IT of the Treaty shall be con- 
sidered fully operative when the facilities for such storages are available 
and outlet facilities are operable for regulating flows in accordance with 
the flood control and hydroelectric operating plans. 

(8) As soon as practicable, the Canadian and United States Entities 
shall agree upon a program for iling the storage provided by each of the 
Treaty projects. The filling program shall have the objective of having 
the storages described in Article II(2)(a}, Article II(2)(b), and Article 
II(2)(e) of the Treaty filled to the extent that usable storage, in the 
amounts provided for each storage in Article IT of the Treaty is available 
by September 1 following the date when the storage becomes fully opera- 
tive, and of having the storage provided by the dam describec. in Article 
TI (2) (a) filled to 15 million acre-feet by September 1, 1975. This objective 
shall be reflected in the hydrcel2ctric operating plans and shall take into 
account generating requirements at-site and downstream in Canada and the 
United States of America to meet loads and requirements for flood control. 

(9) In the event the United States of America becomes entitled to 
compensation from Canada for loss of downstream power benefits, other 
than Canada’s entitlement to downstream power benefits, in respect of a 
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breach of the obligation under Article IV(6) of the Treaty to commence 
full operation of a storage, compensation payable to the United States of 
America under Article XVIII(5)(a) of the Treaty shall be made in an 
amount equal to 2.70 mills per kilowatt-hour of energy, and 46 cents per 
kilowatt of dependable capacity for each month or fraction thereof, in 
United States Funds, for and in lieu of the power which would have been 
forfeited under Article XVIII(5)(a) of the Treaty if Canada’s entitle- 
ment to downstream power benefits had not been sold in the United States 
of America. The power which would have been forfeited shall be Canada’s 
entitlement to downstream power benefits attributable to the particular 
storage had it commenced full operation in accordance with Article IV(6) 
of the Treaty and shall consist of (1) dependable capacity for the period 
of forfeiture and (2) that portion of average annual usable energy which 
would have been available during the period of forfeiture assuming the 
energy to be available at a uniform rate throughout the year. Alterna- 
tively, Canada may, at its option, offset the power for which compensation 
is to be made by delivering capacity and energy to the United States Entity, 
such delivery to be made, unless otherwise agreed by the entities, during 
the period of breach and at a uniform rate. The option for Canada to 
provide power in place of paying money shall permit Canada to make 
compensation partly by supplying power and partly by paying money, 
as may be mutually agreed by the entities. 

(10) The Canadian Entity shall at reasonable intervals provide current 
reports to the United States Entity of the progress of construction of the 
Treaty storages. In the event there is a likelihood of delay in meeting the 
completion dates set out in Section 4 of the Canadian Entitlement Purchase 
Agreement or a delay which will give rise to a claim under paragraph (9) 
hereof the Canadian Entity will advise of the probability of power being 
available to make the compensation required. 

(11) To the extent the Canadian Entity does not make compensation 
for a reduction in the Canadian Entitlement arising as a result of a failure 
to comply with Section 4 of the Canadian Entitlement Purchase Agreement, 
Canada shall make such compensation and such compensation shall be ac- 
cepted in complete satisfaction of all claims arising out of the failure 
in respect of the reduction in the Canadian Entitlement for which such 
compensation was made. 

(12) For any year in which Canada’s Entitlement to downstream power 
benefits is sold to Columbia Storage Power Exchange, the United States 
Entity may decide the amount of the downstream power benefits for 
purposes connected with the disposition thereof in the United States of 
America. This authorization, however, shall neither affect the rights or 
relieve the obligations of the Canadian and United States Entities relating 
to joint activities under the provisions of Article XIV and Annexes A and 
B of the Treaty, nor shall it apply to determination of compensation pro- 
vided for in the Canadian Entitlement Purchase Agreement or pursuant 
to paragraph (9) hereof or to determination of the power benefits to which 
Canada is entitled. 


1018 THE AMERICAN JOURNAL OF INTERNATIONAL LAW (Vol. 59 


(18) Any power delivered by the Canadian Entity or by Canada in 
accordance with the Canadian Entitlement Purchase Agreement or this 
Note shall be delivered at points of interconnection on the Canadian- 
United States border mutually acceptable to the entities. Appropriate 
adjustments shall be made to reflect transmission costs and transmission 
losses in the United States of America. 

(14) Any dispute arising under the Canadian Entitlement Purchase 
Agreement, including, but without limitation, a dispute whether any 
event requiring compensation has occurred, the amount of compensation 
due or the amount of any over-delivery of power is agreed to be a differ- 
ence under the Treaty to be settled in accordance with the provisions of 
Article XVI of the Treaty, and the parties to the Canadian Entitlement 
Purchase Agreement may avail themselves of the jurisdiction hereby 
conferred. 


The Government of Canada therefore proposes that if agreeable to your 
Government this Note together with your reply thereto constitutes an 
agreement by our Governments relating to the Treaty with effect from the 
date of the exchange of instruments of ratification of the Treaty. 

Accept, Excellency, the renewed assurances of my highest consideration. 


PAUL MARTIN 
Secretary of State for 
External Affairs. 
His Excellency, 
W. WALTON BUTTERWORTH 
Ambassador of the United States 
of America, 
Ottawa. 
P.C. 1964-1407 
Certified to be a true copy of a Minute of a Meeting of the Committee of the Privy 
Council, approved by His Excellency the Governor General on the 4th September, 
1964. 


CANADA 
PRIVY COUNCIL 


The Committee of the Privy Council, on the recommendation of the 
Right Honourable Lester B. Pearson, the Prime Minister, advises that 
Your Excellency may be pleased to designate the British Cclumbia Hydro 
and Power Authority, a corporation incorporated in the Province of British 
Columbia by the British Columbia Hydro and Power Authority Act 1964, 
as the Canadian entity for the purposes of Article XIV of a treaty dated 
January 17, 1961 at Washington, D. ©. U.S.A. between Canada and the 
United States of America relating to co-operative development of the water 
resources of the Columbia River Basin, such designation to take effect on 
the date on which the Instruments of Ratification of the Treaty shall be 
exchanged. 

R. G. ROBERTSON 
Clerk of the Privy Council 
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CANADIAN ENTITLEMENT PURCHASE AGREEMENT 


This Agreement executed this thirteenth day of August, 1964, by and 
between COLUMBIA Storace Powrr EXCHANGE, a nonprofit corporation 
organized under the laws of the State of Washingtcn, hereinafter referred 
to as “CSPE”, 


and 


British CoLumMBia HYDRO AND POWER AUTHORITY, a corporation in- 
corporated in the Province of British Columbia, Canada, by the British 
Columbia Hydro and Power Authority Act, 1964, hereinafter referred to 
as ‘‘the Authority’’. 


WHEREAS: 


A. The Governments of the United States of America and Canada are 
exchanging instruments of ratification of the Treaty Between Canada and 
the United States of America Relating to the Cooperative Development of 
the Water Resources of the Columbia River Basin Signed at Washington 
January 17, 1961. By an Exchange of Notes dated January 22, 1964, 
the two Governments agreed upon the terms of a Protocol with effect from 
the date of the exchange of instruments of ratification of the Treaty afore- 
said (which Treaty and Protocol are hereinafter referred to as the 
‘“Treaty’’). 

B. Under the terms of the Treaty, Canada is entitled to receive from 
the United States one half of the annual average usable energy and one 
half of the dependable hydroelectric capacity which can be realized in the 
United States each year as a result of use of the improved stream fiow 
on the Columbia River created by storage to be constructed in Canada. 

C. The Government of Canada and the Government of British Columbia 
have entered into an agreement dated 8 July, 1965, and a supplementary 
agreement dated 13 January, 1964, wherein it was agreed that all pro- 
prietary rights, title and interests arising under the Treaty, including 
all rights to downstream power benefits, belong to the Government of 
British Columbia, and providing that Canada shall designate the Authority 
as the Canadian Entity as provided for in Article XIV of the Treaty. 
Pursuant to such agreement Canada is designating the Authority as the 
Canadian Entity. 

D. The Authority is, by virtue of an Order in Council of the Province 
of British Columbia, dated August 7, 1964, required and authorized to 
exercise all the rights and powers granted to the Canadian Entity and to 
perform all the obligations imposed on the Canadian Entity by the Treaty 
and to enter into this Agreement. 

E. OSPE is incorporated with the object of purchasing for a term of 
years Canada’s rights to downstream power benefits under the Treaty and 
incurring indebtedness to finance such purchase and disposing of such 
rights under such arrangements as may be necessary to retire the corporate 
indebtedness and to pay the necessary expenses of CSPE incidental thereto. 
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F. The Governments of the United States of America and Canada, as 
contemplated by Article VIII of the Treaty and in pursuance of the Agree- 
ment of the two Governments contained in an Exchange of Notes dated 
January 22, 1964, relating thereto, are by an Exchange of Notes authorizing 
the disposition for a term of years within the United States of America 
of Canada’s rights to downstream power benefits under the Treaty, which 
disposition when so authorized is to be effectuated by this Agreement in 
accordance with the provisions of the Treaty and documents supple- 
mentary thereto. 


Now, THEREFORE, it is agreed: 


Section 1. TERM 


This Agreement shall be effective when authorized by the Governments 
of Canada and the United States of America by an Exchange of Notes 
pursuant to the Treaty and shall terminate at midnight on March 831, 
2003. 


SECTION 2. CONVEYANCE. 


(1) The Authority does hereby sell, assign, and convey unto CSPH, 
and CSPE does hereby accept, the entitlement of Canada, as described 
in Article V(1) of the Treaty, to the downstream power benefits de- 
termined in accordance with Article VII of the Treaty, save and except 
the entitlement of Canada to the downstream power benefits resulting 
from the construction or operation of the project referred to in Article 
IX of the Treaty, for the following periods of time: 


(a) The benefits resulting from the storage described in Article IT 
(2)(c) of the Treaty (hereinafter referred to as Duncan Lake 
storage) for a period of 30 yeers commencing April 1, 1968; and 

(b) The benefits resulting from the storage described in Article IT 
(2)(b) of the Treaty (hereinafter referred to as Arrow Lakes 
storage) for a period of 30 years commencing April 1, 1969; and 

(c) The benefits resulting from the storage described in Article IT 
(2)(a) of the Treaty (hereinafter referred to as Mica Creek 
storage) for a period of 30 years commencing April 1, 1973. 


(2) All of the entitlement to the downstream power benefits hereby 
conveyed for the aforementioned periods of time, without the reductions 
provided for in paragraph 7 of Annex A of the Treaty is hereinafter 
referred to as ‘‘the Canadian Entitlement’’. 

(3) For the purpose of allocating downstream power benefits among 
the three Canadian storages provided for in the Treaty between April 1, 
1998, and March 31, 2008, the percentage of downstream power benefits 
allocable to each of the said storages shall be the percentage of the total 
of the Canadian storages provided by that storage as set out in Article 
II of the Treaty. 
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Section 3. Payment BY CSPE. 


Contemporaneously with the exchange of the instruments of ratification, 
CSPE is causing to be paid to Canada the sum, in United States funds, of 
$254,400,000.00 as of October 1, 1964, subject to adjustment in the event 
of an earlier payment thereof to the then present worth at a discount 
rate of 414 percent per annum, which sum shall be applied towards the 
cost of constructing the Treaty projects through a transfer of the sum 
by Canada to the Government of British Columbia purusant to arrange- 
ments entered into between Canada and British Columbia. The Authority 
acknowledges that the reeeipt by Canada of the said sum is consideration 
for all the covenants of the authority in this Agreement and particularly 
the covenants to construct and operate the Treaty projects and is a com- 
plete discharge of CSPE for the full purchase price for the sale effected in 
Section 2 of this Agreement. 


SEcTION 4. COVENANTS. 


(1) The Authority covenants and agrees with CSPE that it will under- 
take all requisite construction work in a good and workmanlike manner 
and that the storages described in Article II of the Treaty shall be fully 
operative for power purposes under this Agreement by the following dates: 


(a) The Dunean Lake storage, April 1, 1968. 
(b) The Arrow Lakes storage, April 1, 1969. 
(ce) The Mica Creek storage, April 1, 1973. 


To be fully operative the facilities for such storages shall be completed 
to the extent that storages are available and outlet facilities are oper- 
able for regulating flows in accordance with flood control and hydro- 
electric operating plans as contemplated by the Treaty. 

(2) The Authority covenants and agrees with CSPE that it will 
operate and maintain the Treaty storages in a good and workmanlike 
manner and in accordance with the provisions ot the Treaty and any 
arrangements made pursuant to the Treaty and that it will not take 
any action prohibited by the Treaty. e 


SECTION 5. FLooD CONTROL. 


Nothing in this Agreement affects or alters the obligations, rights, and 
privileges of the entities under the Treaty relating to operation and 
compensation for flood control and without restricting the generality of 
the foregoing, it is expressly agreed that any reduction in generation in 
the United States brought about by operation for flood control under the 
Treaty or any flood control arrangements made pursuant to the Treaty 
shall not be a reduction in Canadian Entitlement for which compensation 
is required under this Agreement. 


SECTION 6. COMPENSATION. 


In the event the Canadian Entitlement is reduced as a result of a failure 
to comply with Section 4 of this Agreement: 
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(1) If the failure results other than from wilful omission by the Au- 
thority to fulfill its obligaticns under this Agreement, the United States 
Entity has agreed that it will, without compensation, offset the effect of 
that failure by adjusting the operation of the portion of the system de- 
scribed in Step I of paragraph 7 of Annex B of the Treaty which is in the 
United States to the extent that the United States Entity can do so 
without loss of energy or capacity to that portion of the System. If the 
foregoing procedure does not fully offset the effect of the failure, then to 
the extent the entities agr2e thereon, an additional offsetting adjustment 
in the operation of the portion of the system described in Stap I of Annex 
B of the Treaty which is in the United States and which would result in 
only an energy loss will be made if the Authority delivers to the United 
States Entity energy sufficient to make up one half of that energy loss. 

(2) If the effect of the failure is not entirely offset by the procedure 
specified in subsection (1) of this section, the reduction in the Canadian 
Entitlement shall be deemed <o be one half of the difference in dependable 
hydroelectric capacity and average annual usable energy, capable of be- 
ing produced by: 


(a) the Step II system es specified in Annex B of the Treaty for the 
. year in which the reduction occurs, using the 30 year stream 
flow record provided for in Section 8 of the Protocol, with allow- 
ance in each of the 30 stream flow years for the effect of the 
Adjustmen> made in following the procedure specified in sub- 
section (1) of this saction and - 
(b) the same system for that year with the application of allowance 
in each of the 30 stream flow years for the effects of the oceur- 
rence causing the reduction 


and the dependable hydroelsctric capacity and average annual usable 
energy for the purpose of paragraph (b) of this subsection shall be calcu- 
lated on the basis of an operation for cptimum generation in the United 
States in the light of the offsetting adjustments and in the light of the 
effects of the occurrence ceusing the reduction. 

(3) If the failure is the result of an occurrence to which the procedure 
specified in subsection (1) of this section is not applicable, the reduction 
shall be deemed to be one Lalf of the difference in dependable hydro- 
electrice capacity ard average annual usable energy, capable of being 
produced by: 


(a) the Step II system as specified in Annex B of the Treaty for the 
year in which the reduction occurs, using the 30 year stream flow 
record provided for in Section 8 of the Protocol, ‘ith no allow- 
ance for the effects of the occurrence causing the reduction and 

(b) the same system for that year with the applicatior of allowance 
in each of the 30 stream flow vears for the effects of the occur- 
rence causing the reduction 
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and the dependable hydroelectric capacity and average annual usable 
energy for the purposes of paragraph (b) of this subsection shall be caleu- 
lated on the basis of an operation for optimum generation in the United 
States in the light of the effects of the occurrence causing the reduction. 

(4) The Authority shall make compensation for reductions in the 
Canadian Entitlement, which reductions are to be determined in accordance 
with subsections (2) or (3) of this section, in amounts equal to the cost of 
replacing the reductions in the Canadian Entitlement. 

(5) The Authority may at its option, and in lieu of the monetary 
compensation payable under subsection (4) of this section, make compensa- 
tion by supplying capacity and energy in an amount equal to the reduction 
in the Canadian Entitlement determined in accordance with subsections 
(2) or (3) of this section and adjusted to reflect transmission costs in the 
United States, delivery to be made when the loss would otherwise have 
occurred. The Authority may provide combinations of money, capacity 
and energy that are mutually acceptable in discharge of its obligation to 
make compensation under this section. 

(6) The Authority shall give notice as soon as possible after it becomes 
apparent to it that compensation may be due and will at that time indicate 
the amounts of capacity and energy which it antizipates it will be able 
to make available. 

(7) The United States Entity has agreed that, in order to make up any 
reduction in the Canadian Entitlement, it will cause to be delivered the 
least expensive capacity and energy available and, to the extent that it 
would be the least expensive, will deliver at the then applicable rate 
schedules of the Bonneville Power Administration any available surplus 
capacity and energy from the United States Federal Columbia River Sys- 
tem. The cost of replacement referred to in subseczion (4) of this section 
shall be determined as if the reduction was in fact made up as contem- 
plated by the agreement referred to in the preceding sentence. 

(8) Compensation made in accordance with this section shall be ac- 
cepted as satisfaction of all claims against the Authority with respect to 
the reduction in the Canadian Entitlement for which such compensation 
was made and with respect to the act or omission of the Authority from 
which the right to such compensation arose. l 

(9) Any obligation to mitigate damages by the United States Entity, 
CSPE, the vendees of OSPE, and the owners of the non-Federal dams on 
the Columbia River in the United States is satisfied by compliance with 
this section. 

(10) If the Canadian Entitlement Exchange Agreements referred to in 
Section 10 are not in force, compensation for a reduction in the Canadian 
Entitlement in accordance with subsections (2) and (8) of this section, 
is required only in respect of that part of the reduction in the Canadian 
Entitlement which CSPE and its vendees could have used and only in 
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respect of costs that could not have been avoided had every reasonable 
effort to mitigate been made by CSPE and the owners cf non-Federal 
dams on the Columbia River in the United States. 


Secrion 7. REDUCTION OF THE CANADIAN ENTITLEMENT IN ACCORDANCE 
WITH THE TREATY. 


- Any reduction in the Canadian Entitlement resulting from action taken 
pursuant to paragraph 7 of Annex A of the Treaty shall be determined 
in accordance with subsection (8) of Section 6 of this Agreement and unless 
otherwise agreed, the Authority shall offset the reduction by supplying 
capacity and energy equal to the reduction, the energy fp be supplied 
in equal monthly amounts. 


SECTION 8. SETTLEMENT 07 DISPUTES. . 


Any dispute arising under this Agreement, including but without limita- 
tion a dispute as to whether ary event requiring compensation has occurred, 
the amount of compensation due or the amount of any overdelivery of 
power, is agreed to be a difference under the Treaty to be settled in ac- 
cordance with the provisions of Article XVI of the Treaty. Any de- 
termination of compensation in money or power due shall be confined 
to the actual loss incurred in accordance with the princidles contained 
in Section 6 of this Agreement. 


SECTION 9. EXCHANGES oF Capacity AND ENERGY. 


(1) The Authority agrees shat CSPE shall have and may exercise the 
rights of the Authority as the Canadian Entity relating to the negotiation 
and conclusion with the United States Entity of proposals relating to the 
exchanges authorized by Article VIII(2) of the Treaty with respect to any 
portion of the Canadian Entitlement. 

(2) It is agreed that no exchange of capacity for energy or of energy 
for capacity or modification in the delivery of energy in equal amounts 
each month as provided in tke Treaty shall be taken into eccount im the 
determination of compensation to be made by the Authority pursuant to 
this Agreement. 


Section 10. EXCHANGE AGREEMENTS. 


The Bonneville Power Administrator acting as the Administrator and 
for and on behalf of the United States Entity has by entering into 
Canadian Entitlement Exchange Agreements, assured unconditionally 
the delivery to the vendees of CSPE by appropriate exchange contracts of 
an amount of power agreed b2tween the United States Entity and CSPE 
to be the equivalent of the Canadian Entitlement, and the United States 
Entity, while those Agreements are in force, will succeed to all the rights 
of CSPE and its vendees to receive the entire Canadian Entitlement and 
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all other rights of CSPE arising from this Agreement. CSPE therefore 
instructs the Authority, until otherwise notified, to make any compensation 
whether in power or money required to be made by the Authority pursuant 
to Section 6 or Section 7 of this Agreement to the United States Entity. 
CSPE agrees that any settlement of a claim for compensation or arrange- 
ment entered into pursuant to this Agreement by the United States Entity 
shall be binding on CSPE. 


SrecTION 11. PAYMENTS. 


(1) The Authority shall pay any amount in United States funds de- 
termined to be due in accordance with the terms hereof within thirty days 
of receipt of an invoice for such amount. 

(2) Should the Authority deliver power in excess of the amount re- 
quired as compensation, then appropriate adjustments shall be made in 
kind or in money. 


SECTION 12. APPROVALS. 


No modification or renewal of this Agreement shall be effective until 
approved by the Governments of Canada and the United States of America, 
evidenced by an Exchange of Notes. 


SECTION 13. DELIVERIES. 


Any power delivered by the Authority pursuant to this Agreement shall 
be delivered at mutually acceptable points of interconnection on the 
Canadian-United States border. Appropriate adjustments shall be made 
to reflect transmission costs and transmission losses in the United States. 


Section 14. NOTICES. 


Any notices shall be in writing and shall be delivered or mailed prepaid 
as follows: 


Columbia Storage Power Exchange, 
20 N. Main Street 
East Wenatchee, Washington, U.S.A. 


United States Entity 

c/o Bonneville Power Administration 
P. O. Box 3621 

Portland, Oregon 97208 U.S.A. 


British Columbia Hydro and Power Authority 
970 Burrard Street 
Vancouver 1, British Columbia, Canada, 


or such other address as may be signified by notice to the others. 
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IN WITNESS WHEREOF, the parties have caused this Agreement to be 
executed as of the day and year first above written. 


BRITISH COLUMBIA HYDRO AND 


(SEAL) POWER AUTHORITY 
By 
Chairman. 
By 
Secretary. 


COLUMBIA STORAGE POWER 
(SEAL) EXCHANGE 


Attest 


By. 


The American Ambassador to the Canadian Secretary of State for 
External Ajfairs 


EMBASSY OF THE 
UNITED STATES OF Å MARICA 
Ottawa, September 16, 1984 
No. 75 


Sir, 


I have the honor to refer to your note No. 140 of September 16, 1964, 
regarding the disposal of the Canadian entitlement to downstream power 
benefits in the United States, in accordance with Article VIII(1) of the 
Treaty between the United States of America and Canada relating to the 
cooperative development of the water resources of the Cclumbia River 
Basin, signed at Washington, January 17, 1961. 

I wish to advise you that the Government of the United States of 
America has designated the Administrator of the Bonneville Power Ad- 
ministration, Department of the Interior, and the Division Engineer, North 
Pacifice Division, Corps of Engineers, Department of the Army, as the 
United States Entity for the purposes of Article XIV(1) of the Treaty. 
A copy of the designation is attached to this note.” 

I wish also to advise that the Government of the United States of 
America confirms the proposals and understandings set forth in your 
note, and agrees that your note, together with this reply, shall constitute 
an agreement between our two Governments relating to the implementation 


* Omitted here. 
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of the provisions of the Treaty with effect from the date of the exchange 
of instruments of ratification of the Treaty. 
Accept, Sir, the renewed assurances of my highest consideration. 


W. W. BUTTERWORTH 
Enelosure: 
As stated. 


THE HONORABLE 
PauL Martin, P.C.,Q.C., 
Secretary of State for External Affairs, 
Ottawa. 


The Canadian Secretary of State for External Affairs.to the 
. American Ambassador 


DEPARTMENT OF EXTERNAL AFFAIRS 
CANADA 


Orrawa, September 16, 1964 
No. 141 
EXCELLENCY, 


I have the honour to refer to my Note of January 22, 1964 addressed 
to the Honourable Dean Rusk, Secretary of State of the United States of 
America and the Protocol attached thereto regarding a Treaty between 
Canada and the United States of America relating to cooperative develop- 
ment of the water resources of the Columbia River Basin signed at Wash- 
ington on 17 January, 1961 and to Mr. Secretary Rusk’s reply of the 
same date. This Exchange of Notes relating to the carrying out of the 
provisions of the Treaty provides expressly that it shall come into effect 
from the date of the exchange of instruments of ratification of the Treaty. 

The instruments of ratification of the Treaty having been exchanged on 
this 16th day of September 1964, I should like to propose that our two 
Governments confirm that the Intergovernmental Agreement set out in the 
said Exchange of Notes has now come into full force and effect. I should 
like to propose further that this Note together with your reply shall 
constitute an agreement between our two Governments with effect from 
this 16th day of September 1964. ` 

Accept, Excellency, the renewed assurances of my highest consideration. 


PAUL MARTIN 
Secretary of State 
for External Affairs 
His Excellency, 
W. WALTON BUTTERWORTH 
Ambassador of the United States 
of America, 
Ottawa. 


1028 THE AMERICAN JOURNAL OF INTERNATIONAL LAW [Vol. 59 


The American Ambassador to the Canadian Secretary cf State for 
External Afairs 


EMBASSY OF THE 
UNITED STATES or AMERICA 
Ottawa, Septemoer 16, 1964 
No. 76 
SR, 


I have the honor to refer to your Note No. 141 dated September 16, 
1964 regarding the Treaty setween Canada and the United States of 
America relating to cooperative developmnt of the water resources of the 
Columbia River Basin signed at Washington on January 17, 1961. I 
wish to advise you that the Government of the United States of America 
confirms that the Exchange of Notes with Annex of January 22, 1964 
referred to in your note has now come into full force anid effect. The 
Government of the United States cf America further agrees that your 
note together with this reply shall constitute an agreement between our two 
Governments relating to the earrying out of the provisions of the Treaty 
with effect from this 16th dary of September 1964, 

Accept, Sir, the renewed assurances of my highest, consideration. 

W. W. BUTTERWORTH 
The Honorable 
Pavuu Marti, P.C.,Q.C., 
Secretary of State for External Affairs, 
Ottawa. 
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163. 


Falk, Richard A. Compliance with international law, cited on judicial settlement of 
international disputes, 48, quoted, 56; international legal order: Alwyn V. Free- 
man vs. Myres 8. McDougal, Hd, 56; Law, Morality and War in the Contemporary 
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Transnational Law, CN, 375; Common Market Law Review, CN, 608; Hague 
Academy of International Law, 1965 sessions, CN, 101; Inter-American Bar Asso- 
ciation, 14th Conference, 1965, CN, 373; Law of Sea Institute, CN, 597; Philippine 
Society of International Law, annual meeting, 1965, CN, 598; Yugeslav Foreign 
Trade, 2nd International Conference on Legal Question relating to, CN, 597. 
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tax exemption of government-owned real property, 116. 
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compliance with international judicial decisions, 51. 

Fisheries, North Sea. Offshore claims and problems. R. Young. LA. 505, 507, 511, 
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BR. 165. 
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und Vd6lkerschaften. BN. 708. 
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Great Britain-Russia. Convention of 1907 regarding Tibet. Cited. 22. 

Great Britain-Tibet. Convantion of D04. Cited. 21. 
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415; Jennings, 408. 

Grotius Seminarium, Stichting. Limits and Problems of European Integration. BN. 
706. 
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Guatemala-United States. Convention on tenure and disposition of property, 1901. 
Provisions concerning competence of consular officers in settlement of estates. 725, 
736, 

Gut Dam claims arbitration. Canada-United States Claims Agreement, 1965, R. B. 
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891; Art. 2 quoted, 877, 891; Art. 19 quoted, 888; Art. 25 quoted, 889; Art. 32 
quoted, 890. 

Hawaii. Territorial waters. COiv_l Aeronautics Board v. Island Airlines, Ine., 235 F. 
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Hilton v. Guyot, 159 U. S. 118 ited on recognition of foreign judgments, 312; 
quoted, 307. 
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Universal Declaration of. Verdoodt, A. Naissance et Signification de Ja Déclaration 
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Sharma, DA, 16, A. P. Rubin, CN, 586, 

Indian Year Book of International Affairs, 1963. T. 8. Rama Rao. BN. 691. 

Individuals in international law. Blaser, P. M., La Nationalité et la Protection Juri- 
dique Internationale de l’Individu, BN, 700; claims against a foreign government, 
The Shimoda ease, R. A. Falk, L4, 766, 777; treaty obligations and rights applied 
to, I.L.C. report, 210. 

Indonesia. Netherlands-U. §. convention regarding consular officers in Netherlands 
colonies, 1855. Provisions regarding competence in settlement of estates, 736, 745; 
Indonesia-Netherlands agreement cn transitional measures, 1949, 736; party to 
GATT, 271, 275. 

Industrial property, protection of. U. S. Department of State statement regarding 
Ryukyu Islands. 9265. 

Inland waters. Defined. United States v. California, 381 U. S. 139. JD. 930. 

Instituto Hispano-Luso-Americano de Derecho Internacional. Anuario, 1963. BN. 
197, 

Insurance contracts. Martinez v. Crown Life Ins, Co., 136 S. E. 2d 912, cited, 392; 
Varas v. Crown Life Ins. Co., 203 At. 2d 595, JD, 393. 

Inter-American Armed Force in Dominican Republic. W. Friedmann, LA, 869; Reso- 
lution of Tenth Meeting of 0.A.8. Ministers of Foreign Affairs, 1965, 987. 

Inter-American Bar Association. 14th Conference. E. H. Finch. CN. 373. 

Inter-American Commission on Human Rights. L. R. Scheman. CN. 335. 

Inter-American Conference, First Special. Act of Washington, 1964. 719. 

Inter-American Conference on War and Peace, Chapultepec, 1945. ©. G. Fenwick. 
Ed. 317. 

Inter-American Council of Jurists. I.L.C. relations with. L. T. Lee. LA. 562. 

Inter-American security system: 

Cuban crisis and. C, Oliver. Hammarskjöld Forums, No. 3. BN. 705. 

Development of. C. G. Fenwick. Hd. 315. 

Relation to United Nations system. 319. 

Resolution of First Special Inter-American Conference on admission of states to 
O.A.8. 720. 

Inter-American Treaty of Reciprocal Assistance, 1947. C. G. Fenwick, Hd, 317; appli- 
cation to Cuba, statement of U. S. Department of State, 111. 

Intercontinental Hotels Corp. (Puerto Rico) v. Golden, 254 N. Y. S. 2d 527. JD. 652, 

Intergovernmental assistance. P. B. Potter. Ed. 300. 

Intergovernmental Maritime Consultative Organization. Amendments to Convention 
concerning membership on Council, Report of Secretary of State, 925; ICJ. case 
cited on preparatory works and treaty interpretation, 826. 

Inter-governmental organizations. Relations between states and. I.L.C. report. 499, 
500. 

Interhandel ease, U. S.-Switzerland. Cited on aet of state, 311, 313; settlement of, 
H. G., CN, 97. 


1052 THE AMERICAN JOURNAL OF INTERNATIONAL LAW [Vol. 59 


Interim Arrangements for a Global Commercial Communications Satellite System, 1964. 
J. Simsarian. CN. 344. 

International adjudication: 

Cassese, A. IT Diritto Interro nel Processo Internazionale. BN. 194. 

Morelli, G. Studi sul Processo Internazionale. BR. 176. 

Present status of. P. B. Potter. Hd. 298. 

Problems of, and compliance with international law. L. Gross. Ed. 48. 

The Prospects of. C. W., Jenks. BR. 658. 

Statement of Secretary of State Rusk regarding I.C.J. 382. 

International administrative agencies. P. B. Potter. Hd. 297. 

International Administrative Tribunals. Interpretation of Ambiguous Documents by. 
A. H. Schechter. BE. 678, 

International affairs. Indian Year Book, 1963. BN. 691. 

International Arbitral Awards. Reports, Vol. XII. BN. 195. 

International business. Regulation and Protection of, L. F. Ebb, BR, 184; Tech- 
niques—Legal and Financial Aspects, ©. M. Crosswell, BE, 961; Transactions, 
Lawyer’s Guide to, W. S. Surrey and ©. Shaw, BR, 961. 

International Chamber of Commerce. Arbitration of disputes between states and pri- 
vate enterprises. K.-H. Bcckstiegel, CN, 579; Vienna Conference resolution, 585. 

International civil service. G. Langrod. BR. 420. 

International Commissicn of Jurists. Report quoted on independent status of Tibet. 21. 

International Conference to Establish Interim Arrangements for a Giobal Commercial 
Communications Satellite System, 1964. Communiqué. 124. 

International conferences. Contemporary problems. P, B. Potter. Ed. 297. 

International conflicts. United Nations and settlement of. W. Friedmann, LA. 857, 
861, 863. 

International constitutional law. Defined, 797; the World Court and the interpretation 
of constitutive treaties, E. Gordon, LA, 794. 

International co-operation. W. Friedmann, LA, 860; British Commonwealth Prime 
Ministers’ Conference, 1964, R. R. Wilson, Hd, 570; Charter of Organization of 
African Unity, 247; U. N. Special Committee on Principles of International Law 
eoncerning Friendly Relaticns and Cooperation among States: L. T. Lee, DA, 558; 
report cited, 547, 559; I.L.C, relations with, 559; Mexico City session, 1964, 546, 
559. 

International Co-operation Year. State of international law in. W. Friedmann. LA. 
857. 

International Court of Justice: 

Advisory opinions. Statement of Secretary of State Rusk. 383. 

Case Law. Individual and Dissenting Opinions 1947-1958. E. Hambro. BN. 424. 

Compulsory jurisdiction. Barcelona Traction, Light and Power Company, Ltd. case, 
Belgium v. Spain, Preliminary Objections, I.C.J.. JD, 181; consideration by Inter- 
national Law Association, J. N. Hazard, Ed, 63. 

Election of judges, 1963. The Ammoun case and. W. N. Hogan. CN. 908. 

Interpretation of constitutive treaties. E. Gordon. LA. 794. 

Settlement of international disputes by. E. Fisher cited, 49; L. Gross, Hd, 48; 
statement of Secretary of State Rusk, 382; L. B. Sohn cited, 48; J. Stone cited, 48; 
Canada-U. S. Treaty Relating to Gocterative PEveeP ent of Water Resources of 
Columbia River Basin, 1961, 1001. 

Soviet attitude. E., McWhinney. LA. 11. ` 

Statute. Art, 10 (1) regarding election of judges. 909, 910, 911; A. W. Rudzinski 
cited, 909; W. N. Hogan, CN, 909; U. N. Conference on International Organization, 
Report of Subcommittee IV on Art. 12 (2), quoted, 911; Coordination Committee 
quoted on Art. 10, 911. 

Veto of judgments of. R. Fisher cited on, 49; L. Gross, Ed, 49. 

International disputes, judicial settlement of. See Judicial settlement of international 
disputes. 


1965 | INDEX 1053 


International disputes, peaceful settlement of. F. Berber, Lehrbuch des Vélkerrechts, 
BN, 973; the Organization of American States, C. G. Fenwick, Ed, 315; role of 
law in, case studies, Hammarskjold Forums, BN, 705; study by International Law 
Association, 63. 

International federal unions. P. B. Potter. Hd. 298. 

International institutions. The Law of. D. W. Bowett. BR. 419. 

International integration. F. Berber, Lehrbuch des Vélkerreehts. BN. 973. 

International Joint Commission, Canada-U. 8. Reference of disputes to, Canada-U. 8. 
Treaty Relating to Co-operative Development of Water Resources of Columbia River 
Basin, 1961, 1000; U. S. letters regarding: pollution of Great Lakes and St. 
Lawrence River, 105; pollution of Red River, 103; water level in Great Lakes, 104. 

International judicial assistance. Convention on Service Abroad of Judicial and Extra- 
judicial Documents in Civil and Commercial Matters, P. W. Amram, CN, 90; U. 8. 
Department of Justice Instruction to U. 8. Attorneys, 386. 

International Labor Organization. Competence of, P.C.I.J., cited on interpretation of 
treaties, 816, 820, 825; Competence to Regulate Incidentally the Work of Em- 
ployers, P.C.I.J., cited on interpretation of treaties, 807, 817; practice regarding 
application of I.L.O. conventions to new states, T. Kunugi, LA, 287. 

International law: 

Academy of American and. E. H. Finch. CN. 375. 

The Acquisition of Territory in. R. Y. Jennings, BR, 408; 8. P. Sharma, LA, 29, 36. 

Annuaire Français de Droit International, 1962. BN. 693. 

Annuaire Suisse de Droit International, 1962. BN. 693. 

Anuario Hispano-Luso-Americano. BN. 197. 

Application by U. 8. courts. Q. Wright. Hd. 304. 

See Sabbatino case and United States Foreign Assistance Act. 

Approaches to. R. A. Falk. Ed. 66. 

Atomic warfare in. The Shimoda case. R. A. Falk. LA. 759, 769. 

Bays in. L. J. Bouchez, BR, 413; M. P. Strohl, BR, 413. 

Belgian Review of. E. H. Finch. CN. 606. 

Berber, F. Lehrbuch des Völkerrechts, Vol. III. BN. 973. 

British Cases, C. Parry, BR, 410; British Commonwealth in, J. E. S. Fawcett, BR, 

678; British Year Book, 1962, BN, 425. 
Civil procedure and. The Sabbatino emendment to the Foreign Assistance Act, 1965. 
A. F. Lowenfeld. CN. 899. 

Codification distinguished from progressive development. I.L.C. practice, 556; report 
of U. N. Committee on Progressive Development and Codification of International 
Law, 1947, quoted, 556. 

See Codification of international law. 
Co-existence in. W. Friedmann. DA. 860. See Peaceful co-existence. 
Compliance with. R. Falk cited, 48, quoted, 56; L. Gross, Hd, 48. 
Contemporary problems. P. B. Potter. Ed. 294. 
Co-operation in. W. Friedmann. LA. 860. 
Development through the Political Organs of the United Nations. R. Higgins. BR. 
168. 

Digest of. M. M. Whiteman. BR. 941. 

Diplomacy. Cahier, P., Le Droit Diplomatique Contemporain, BR, 415; Waters, M., 
The Ad Hoc Diplomat, BR, 417. 

Domestice Courts’ Role in. R. A. Falk. BR. 952. 

Egido, José P. La Teoria Pura del Derecho y la Ciencia del Derecho Internacional. 
BR. 667. 

Existing. Application to use of water resources of Columbia River basin. Canada- 
U. 8. Treaty, 1961. 1001. 

Expropriation of property in. Béockstiegel, K.-H. Die Allgemeinen Grundsätze des 
Völkerrechts über Eigentumsentziehung. BE. 180. 

See Expropriation, Foreign confiscatory decrees, and Sabbatino case. 


1054 THE AMERICAN JOURNAL CF INTERNATIONAL LaW [Vol. 59 


General. Interpretation of treaties, I.L.C. draft article, 445, commentary, 452. 

German judicial decisions relating to. JD. 653. 

Hague Academy. 1965 sessions. B. H. Finch, CN. 101. 

Individuals in. Blaser, P. M, La Nationalité et la Protectio Juridique Inter- 
nationale de 1’Individu. BN. 700. 

International adjudžcation. Problems of, and compliance with. L. Gross. Hd. 48. 

Interpretation of principles. L. Gross. Ha. 653. 

Jenks, C. W. Law and Weltare. BN. 190. 

Judicial decisions relating to. JD. 131, 388, 635, 927. 

Law, Morality and War in fhe Contemporary World. R. A. Falk. BN. 698. 

Mélanges Offerts à Henri Rolin: Problèmes du Droit des Gens. 3R. 665. 

Modern English and American, Trends in the Thought of (in Chinese). K. S. Chou. 
BR. 170. 

Mutual example as source of. E. MeWhinney, LA, 7; N. S. Khrushchev cited, 8. 

Neo-positivist concept of. A. A. D’Amato. CN. 321. 

New states and. R. A. Falk, Ed, 68; A. V. Freeman quoted, 68. 

Offenses against. State responsibility for I. von Münch. BR. 685. 

Q’Connell, D. P. BR. 950. 

Principles concerning Friendly Relations and Co-operation among States. U, N. 
Special Committee, L. T. Lee, LA, 568; report cited, 547, 559; L.L.C, relations with, 
559; Mexico City session, 1964, 546, 559. 

Principles of peaceful co-existence and. Tckyo meeting, International Law Associa- 
tion. J. N. Hazard. Hd. 61. 

Propaganda in. J. B. Whitton and A. Larson, BR. 690. 

Reibstein, E. Völkerrecht. Eine Geschichte seiner Ideen in Lehre und Praxis. BR. 669. 

Relation to municipal law. Communist theory. G. Ginsburgs, DA, 523; I. P. 
Blishchenko quoted, 538, 540; German Democratie Republie Constitution cited, 532; 
S. B. Krylov cited, 530; A. M. Ladyzhensky quoted, 532, 541; D. B. Levin quoted, 
524, 526, 541; N. M. Minesyan quoted, 530; V. M. Shurshalov quoted, 528; J. F. 
Triska and R. M. Slusser quoted, 527; G. I. Tunkin cited, 530; A. Y. Vyshinsky 
quoted, 524. 

Respondeat superior in. Der höhere Befehls als Rechtfertigung im Völkerrecht. 
P. Fuhrmann. BN. 698. 

River pollution control in. P. S. Stainov. BE. 175. 

Société Internationale de Droit Pénal Militeire et de Droit de la Guerre, L’Aéronef 
Militaire et le Droit des Gens. BN. 705, 

Soviet Socialist theory of. E. McWhinney, LA, 1; B. A. Ramundo and A. Rusis, 
BN, 423. 

Soviet-Western. ‘‘Psaceful Coexistence’? and. E. MeWhinney. 32. 956. 

Tunkin, G. I. Quoted on. £. 

Treaties, unconstitutional. Effect in. W. K. Geck. BR. 165. 

United States contemporary practice, 103, 377, 610, 921; United States policy and 
erisis of, W. Friedmann, LA, 857. 

Use of Force by States, and. I. Brownlie. BR. 396. 

Wengler, W. Völkerrecht. BR. 403. 

Ziceardi, P. I Diritto Internazionale Odierno-~Nozione e Commento. BN. 694. 
International law and relations. Catalog of. Harvard Law School Likrary. BN. 972. 
International Law Association, Committees on Development and Formulation of Inter- 

national Law, Report, 1947, cited, 545, 567; Committee on Principles of Inter- 
national Security and Co-operation, work of, J. N. Hazard, Hd, 59, 63; presentation 
of results of work to United Nations, 65; resolution on development and formula- 
tion of internationel law, 1947, quoted, 556; Tokyo meeting, 1964, juridical aspects 
of peaceful co-existence at, J. N. Hazard, Ed, 59. 
International Law Commission: 
Co-operation with other bodies. Report. (1. 


1965 | INDEX 1055 


Draft articles and commentaries: law of treaties, 210, 434; cited on rebus sie stan- 
tibus and boundary treaties, 44, on treaty-making capacity, 22; L. T, Lee, LA, 
567; report, 206, 499, 500; special missions, 468, report, 465, 499, 500. 

Draft conventions developed by. L. T. Lee. LA. 545, 567. 

Drafting Committee. 550. 

Full time service on. 548; R. Y. Jennings quoted, 551; report of U. N. Codification 
Committee, 1947, cited, 548. 

Meetings. 551, 566. 

Members. Remuneration of. 564; report of U. N. Codification Committee, 1947, 
quoted, 564. 

Membership of. 547, 549, 555; decision of M. O. Hudson quoted, 550. 

Re-examined. L. T, Lee. LA. 545, 

Relations with other U. N. codification organs, 558; with regional bodies, 562. 

Report on work of 14th session, 1962, quoted on state responsibility, 557; report on 
work of 16th session, 1964, 202, 434. 

Representation of principal legal systems in. 555. 

Rôle in codification of international law. International Law Association resolution, 
Prague, 1947, quoted, 556; H. Lauterpacht quoted, 567; J. Stone cited, 557, quoted, 
545. 

Secretariat. 553; British proposal, quoted, 553; U. N. subcommittee report, quoted, 
553; U. S. proposal, 1947, 553. 

Soviet members. 547. 

Statute. Art. 2, cited, 549; Art. 4, cited, 550; Art. 8, cited, 550, 555; Art. 14, 
quoted, 5538; Art. 24, quoted, 547; Art. 26, cited, 562. 

Subcommittees. 556; International Law Association resolution, Prague, 1947, quoted, 
556, 

Work of, Expediting. L. T. Lee. LA. 551, 

International legal acts. Mistake in. Saule, M. R. Li’Errore negli Atti Giuridici 
Internazionali, BN. 980. 

International Legal Materials. Current Doeuments. List of. 202, 503, 756, 1028. 

International legal order. Alwyn V. Freeman vs. Myres 8. McDougal, R. A. Falk, Hd, 
66; The Role of Domestic Courts in, R. A. Falk, BR, 952. 

International legislation. Present status. P. B. Potter. Hd. 301. 

International Military Forces. L. P. Bloomfield and others. BN. 977. 

International Monetary Fund Agreement. Confederation of Life Ass’n. v. Ugalde, 
164 So. 2d 1. JD. 160. 

International organization: 

Bowett, D. W. The Law of International Institutions. BR. 419. 

Contemporary problems. P. B. Potter. Hd, 291. 

Funetionalism and. Beyond the Nation-State. E. B. Haas. BR, 661. 

The Problems and Progress of. I. L. Claude, Jr. BN. 706. 

Teaching courses on. Argentine National University of the Littoral, Curso de 
Preparación para la Enseñanza sobre Naciones Unidas. BN. 198. 

International organizations. The Legal Status, Privileges and Immunities of the 
Specialized Agencies of the United Nations and Certain Other International 
Organizations, K. Ahluwalia, BA’, 707; U. 8. Foreign Policy and, R. N. Gardner, 
BN, 975; Yearbook of, BR, 423. 

International police action. Status of. P. B. Potter. Hd. 301. 

International registration of motor vehicles. Application of Convention on Road 
Traffic. Statement of Department of State. 384. 

International relations. Contemporary problems, P. B. Potter, Hd, 291; K. Grzybow- 
ski, The Socialist Commonwealth of Nations, BR, 959; T, I. Kis, Les Pays de 
l’Europe de 1’Est, Leurs Rapports Mutuels et le Problème de Leur Intégration 
dans l’Orbite de 1’URSS, BR, 959. 

International tribunals. Cassese, A.. D Diritto Interno nel Processo Internazionale, 
BN, 194; Morelli, G., Studi sul Processo Internazionale, BR, 176; present status 
of, P. B. Potter, Hd, 298, 


1056 . THE AMERICAN JOURNAL OF INTERNATIONAL LAW [Vol. 59 


International Union of Judges. I.L.C. co-operation with. 563; report, 502. 

Internationalism in Europe 1815-1914. F. B. L. Lyons. BE. 182. 

Intervention. U.S. policy, W. Friedmann. LA. 865. 

Investment, foreign: 

Arbitration of disputes between states and private enterprises in the International 
Chamber of Commerce. K.-H. Bockstiegel. CN. 579. 

India. Laws and Policies. M. J. Kust. BR, 963. 

International Business Techniques, Legal and Financial Aspects, ©. M. Crosswell, 
BR, 961; Transactions, A Lawyer’s Guide to, W. 8. Surrey and C. Shaw, BR, 
961. 

Protection of. R. Preiswerk, La Protection des Investissements Privés dans les 
Traités Bilatéraux, BN, 709; Southwestern Legal Foundation, Selected Readings, 
BN, 710. 

Rights and Duties of Private Investors Abroad. Southwestern Legal Foundation. 
BN. 710. 

Iran-United States. Treaty of Amity, Economic Relations and Consular Rights, 1955. 
Provisions on: most-favored-nation treatment concerning consular officers, 737; 
tax exemption of government-owned real property, 116. 

Iraq. Boundaries. Gehrke, U., and G. Kuhn, Die Grenzen des Irak. BR. 970. 

Ireland-United States: 

Consular Convention, 1950, and supplementary protocol, 1952. Provisions regarding: 
competence of consular officers in settlement of estates, 737, 738; most-favored- 
nation treatment concerning consular officers, 737; tax exemption of government- 
owned real property, 116. 

U. K.-U. S. convention on tenure and disposition of property, 1899. Provisions 
regarding competence of consular officers in settlement of estates. 737, 754. 

Iron Curtain acts. Distribution of estates to aliens. In re Estate o3 Eng, 228 Calif. 
App. 2d 160, JD, 390, cited, 921, 381 U. S. 902, cited, 921; In re Reidl’s Will, 
259 N.Y.S. 2d 217, JD, 9386. 

Island Airlines, Ine., Civil Aercnauties Board v., 235 F. Supp. 990. JD. 635. 

Islands. Jurisdiction cf waters between. Civil Aeronautics Board v. Island Airlines, 
Inc., 235 F. Supp. 990. JD. 635. 

Israel-United States. Extradition Treaty, 1962. A. E. Evans. CN. 351. 

Italy-United States. Consular Convention, 1878. Most-favored-naticn provisions re- 
garding consular officers. 738. 


Jamaica: 

U. K.-U. 8. Consular Convention, 1951. Provisions regarding: competence of con- 
sular officers in settlement of estates, 738, 754, 755; tax exemption of government- 
owned real property, 117, 123; Jamaica-U. K. exchange of notes, 1962, 117, 738. 

U. KU. 8. convention on tenure and disposition of property, 1899. Provisions 
regarding competence of consular officers in settlement of estates. 738, 754. 

Japan. Application of GATT provisions by French and British suecessor states, T. 
Kunugi, LA, 282; Constitution, Art. 29, 763; State Compensation Law, Art. 1, 
763; U. S. atomie bombing of Hiroshima and Nagasaki, Shimoda case, R. A. Falk, 
LA, 759; note to United States protesting atomic bombings, cited, 765. 

Japan-Allied Powers. Peace Treaty, 1951. Art. 19 on waiver of war claims, 779; 
Shimoda case, R. A. Falk, LA, 762, 765, 779. 

Japan-United States. Consular Convention, 1963. Cited, 876-890; Act. 5 (3) quoted, 
878; provisions on competence of consular officers in settlement ož estates, 739, on 
tax exemption of government-owned real property, 117. 

Jenks, ©. Wilfred. Law and Welfare, BN, 191; The Prospects of International Ad- 
judication, BE, 658. 

Jennings, R. Y. Quoted on development and codification of international law, 569, 
on full-time membership in the I.L.C, 551; Acquisition of Territory in Inter- 
national Law, BE, 408. 


1965] INDEX | 1057 


Jennings, R. Y., and Sir H. Waldock. British Year Book of International Law, 1962. 
BN. 425. 

Jensen, Norman, A, A. Ehrenzweig and S. Ikehara. American-Japanese Private Inter- 
national Law. BN. 694, 

Johansson v. United States, 336 F. 2d 809. JD. 392. 

Johnson, President Lyndon B. Cited on U. 8. intervention in Santo Domingo and 
Communist aggression, 867; letter of Jan. 18, 1964, to N. S. Khrushchev, quoted 
on nuclear weapons and disarmament, 4; message to U. S. Senate transmitting 
amendments to U. N. Charter, 610. 

Judges, International Union of. I.0.C. co-operation with. 563; report, 502. 

Judicial assistance, international. Convention on service abroad of judicial and extra- 
judicial documents in civil and commercial matters, P. W. Amram, CN, 90; Securi- 
ties and Exchange Commission v. Briggs, 234 F. Supp. 618, cited, 395; U. S. De- 
partment of Justice instruction, 386. 

Judicial settlement of international disputes. R. A. Falk, cited, 48; R. Fisher, cited, 
49; L. Gross, Hd, 48; L. Sohn, cited, 48; J. Stone, cited, 48; offshore claims in 
the North Sea, R. Young, ZA, 521. 

Junn, Sungjook. BN: Lyon, 430. 

Jurisdiction: 

Foreign corporations. Boryk v. deHavilland Aircraft Co., Ltd., 341 F. 2d 666, JD, 
646; Bryant v. Finnish National Airline, 253 N.Y.8. 2d 215, JD, 394; Kane v. 
Central American Mining & Oil Inc., 235 F. Supp. 559, JD, 648; Mobil Tankers 
Co. v. Mene Grande Oil Co., 236 F. Supp. 362, JD, 650; Taca International Air- 
lines 8, A. v. Rolls-Royce of England Ltd., 15 N. Y. 2d 97, JD, 647; United States 
v. First National City Bank, 379 U. 8. 378, JD, 644; Velandra v. Regie Nationale 
des Usines Renault, 336 F. 2d 292, JD, 645; Volkenburg, P.P.A. v, Nederland- 
Amerik, Stoomv., Maats., 336 F. 2d 480, cited, 395. 

Mertens v. The Flying Tiger Line, Ine., 341 F. 2d 851. JD. 934. 

Personal. Rene Boas and Associates v. Vernier, 257 N.Y.S. 2d 489. JD. 939. 

Service of process on foreign consul. Purdy Co. v. Argentina, 333 F. 2d 95. JD. 


162. 
Territorial. Civil Aeronautics Board v. Island Airlines, Ine., 235 F. Supp. 990. JD. 
635. 


Jus soli in law of nationality. Moosmayer, P. Der Gebietsgrundsatz im Staatsange- 
hérigkeitsrecht (jus soli) unter besonderer Beriicksichtigung der siidamerikanischen 
Staaten. BN. 702. 


Kane v. Central American Mining & Oil Ine., 235 F. Supp. 559. JD. 648, 

Kasenkina incident, U. 8.-U.8.S.R., 1948. Cited. 885, 886. 

Kashmir. India-China border dispute. S. P. Sharma. 2.4. 17, 18, 28, 34, 39. 

Keeton, George W., and G. Schwarzenberger. Year Book of World Affairs, 1963. BE. 
189. 

Kelsen, Hans. Quoted on function of interpretation. 799. 

Kenya: l 

U. K.-U. 8. Consular Convention, 1951. Provisions on competence of consular 
officers in settlement of estates, 740, 754, 755; on tax exemption of government- 
owned real property, 119, 123; Kenya declaration, 119, 740. 
U. K.-U, 8. convention on tenure and disposition of property, 1899. Provisions 

regarding competence of consular officers in settlement of estates. 740, 754. 

Khadduri, Majid. BN: Tadjbakhche, 981. 

Khrushchev, Nikita 8. Cited on mutual example as source of international law, 8; 
Message of Dec. 31, 1963, on renunciation of force in territorial disputes, 4; reply 
of President Lyndon B. Johnson, quoted, 4; reply of Prime Minister Lester B. 
Pearson, quoted, 5. 

Kis, Théofil I. Les Pays de l’Europe de 1’Est. Leurs Rapports Mutuels et le Prob- 
léme de Leur Intégration dans l’Orbite de 1’ URSS. BR. 959. 

Klafkowski, Alfons, The Potsdam Agreement. BN. 697. 


1058 THE AMERICAN JOURNAL OF INTERNATIONAL LAW [Vol. 59 


Kloss, Heinz. Das Nationalitiitencecht der Vereinigten Staaten von Amerika. BN. 
702. 

Kolehanovsky, N. P. Cited on wal dity of treaties in municipal law. 532. 

Kontos v. S. 8. Sophie O., 236 F. Supp. 664. Cited. 650. 

Korea-United States. Consular Convention, 1963. Cited, &76—-888, 890; provisions on 
competence of consular officers in settlement of estates, 739, 740; on tax exemption 
of government-owned real prcperty, 119. 

Koretsky, Judge V. M. Quoted or interpretation of U. N. Charter. 814. 

Korovin, E., et al. Quoted on arigin of principle of peaceful coexistence. 2. 

Kozhevnikov, F. I. Qucted on val dity of treaties in municipal law. 523, 538, 540. 

Kristovich, Public Administrator, <. Shu Tong Ng, 381 U. S. 902. Cited, 921; Mem- 
orandum of U. 8. Solicitor General, 921. 

Krylov, S. B. Cited on relation of international law to municipal law. 530. 

Kuhn, Gustav, and U. Gehrke. Die Grenzen des Irak. BR. 970. 

Kust, Matthew J. Foreign Enteryrise In India: Laws and Policies. BR, 963, 

Kunugi, Tatsuro. State succession in the framework of GATT. LA. 268. 

Kunz, Josef L. BN: Anuario Aispano-Luso-Americano de Derecho Internacional, 
197; Ziccardi, 694; BR: Bustzmante, 564; Egido, 667; Mélanges Offerts à Henri 
Rolin, 665; Morelli, 176; Schuster, 177; Wengler, 403. 


Ladakh. India-China dispute. S. >. Sharma, ZA, 18, 27, 33, 39; A. P. Rubin, CN, 589. 

Ladakh-Tibet. A. Cunningham queted on boundary, 34; Treaty of 1684, quoted, 27; 
S. P. Sharma, LA, 19, 21, 25, 27, 29; A. P. Rubin, CN, 589. 

Ladyzhensky, A. M. Quoted on -elation betveen international and municipal law. 
532, 541. 

Langrod, Georges. The Internaticnal Civil Service. BR. 420. 

Languages, multiple. Interpretatim of treaties. I.L.C. draft article, 459, commen- 
tary, 460; the World Court ard constitutive treaties, E. Gordon, LA, 813. 

Larson, Arthur. A Warless Worl.. BN. 708. 

Larson, Arthur, and J. B. Whitton. Propagande: Towards Disarmament in the War of 
Words. BR. 690. 

Larson, David L. The ‘‘Cuban Crisis’? of 1962. BM. 192. 

Latuharhary, M. V. J., and Djakanta Lloyd Lires, American Hawaiian Ventures, Ine., 
formerly Hawaiian Sumatre lantaticns, Ltd. v, U.8.D.C., 8. D. Calif., 1965. 
Cited. 903. 

Latvia. Non-recognition of Soviet government of. In re Luks’ Estates, 256 N.Y.S. 
2d 194. JD. 642. 

Latvia-United States. Treaty of Friendship, Commerce and Consular Rights, 1928, 
Provisions regarding: competence of consular officers in settlement of estates, 
725, 733, 740; most-favored-nafion treatmens concerning consular officers, 725, 740; 
tax exemption of gcvernment-cwned real property, 120. 

Lauterpacht, Sir Herseh. Cited on act of state, 306, on interpretation of treaties, 814; 
quoted on: codification of iztemational law by I.L.C., 567; completeness of inter- 
national law, 804; interpretatoon of constitutive treaties, 828; interpretation of 
U. N. Charter, 819; rules of isterpretation, 796; jurisdiction of I.C.J., 802. 

Lauterpacht-Oppenheim, Internatioral Law. Cited on nuclear weapons in international 
law. 788, 792. 

Lavroff, D. G., and G. Peiser. 2s Constitutions Africaines. Etats Anglophones. BN. 
429. 

Law and Polities in Space. M. Cchen, BN. 977. 

Law and Welfare. ©. Wilfred Jems. BN. 161. 

Law: 

Bustamante, L. Rodriguez-Arias. Ciencia y Filosofia del Derecho. BR. 664. 
Foreign Policy, and the East-West Détente. E. McWhinney. BE. 956. 
Gutzwiller, M. Elemente der Rechtsidee. BN. 976. 

Morality and War in the Contemporary World. R. A. Falk. BN. 698. 


1965] INDEX 1059 


Pure Theory of. Egido, J. P., La Teoria Pura del Derecho y la Ciencia del Derecho 
Internacional. BE. 667. 

Role in settlement of international disputes. Case studies. Hammarskjöld Forums. 
BN. 705. 

Law of the Sea Institute. E. H. Finch. CN. 597. 

Lawyer’s Guide to International Business Transactions. W. S. Surrey and C. Shaw. 
BR. 961. 

Lay, 8. Houston. The United States-Soviet Consular Convention, 1964. CN. 876. 

Laylin, John G. BR: Baxter, 411. 

Lazareff, Serge. Le Statut des Forces de L’0.T.A.N. et Son Application en France. 
BR. 967. 

League of Nations, Voting procedure. W. N. Hogan. CN. 910, 912, 

Lebanon. France-U. S. Consular Convention, 1853. Most-favored nation provisions 
concerning consular officers, 734, 740; French note, 1924, 740; Lebanon-U. B. ex- 
change of notes, 1944, 741. 

Lee, Luke T. An alternative approach to Article 19 of the U. N. Charter, CN, 872; 
the International Law Commission re-examined, LA, 545. 

Legal Advisers and Foreign Affairs. G. Fitzmaurice. CN. 72, 609. 

Lehmann, Zimmerman v., 339 F. 2d 943. Cited. 653. 

Leopold, Richard W. Report of Advisory Committee on ‘‘ Foreign Relations,’’ 1964. 
CN. 914. 

Letters rogatory, execution of. U. S. Department of Justice instruction regarding 
international judicial assistance. 386, 

Levie, Howard S. Sequel to Sabbatino, CN, 366; BN: Brook, 428; Stambuk, 695. 

Levin, D. B. Quoted on primacy of international law over internal law, 524, 526; 
on relation of international law tc municipal law, 541, 

Lex posterior derogat priori. Validity of treaties in municipal law of socialist states. 
G. Ginsburgs. DA. 541. 

Liang, Yuen-li. Retirement as Secretary of I.L.C. 502. 

Liberia-United States. Consular Convention, 1938. Provisions regarding: competence 
of consular officers in settlement of estates, 725, 726, 741; most-favored-nation 
treatment concerning consular officers, 725, 741; tax exemption of government- 
owned real property, 120. 

Lilliich, Richard RB. The Gut Dam Claims Agreement with Canada. CN. 892. 

Limitation, statutes of. Canada-U.8. Gut Dam Claims Agreement, 1965. 896. 

Lisovsky, V. I. Quoted on validity of treaties in municipal law. 542. 

Lissitzyn, Oliver J. Quoted on definition of state in ixternational law, 20; BN: 
Ramundo and Rusis, 423; BR: MeWhinney, 956. 

Litvinoff, Maxim. Memorandum, 1933, to President Roosevelt regarding dissemination 
of economic information in U.S.S.R. 880. 

Litvinoff Agreement, 1933. Cited, 876, 880, 891; quoted on consular visits to arrested 
nationals, 883. 

Local remedies, exhaustion of. D. R. Mummery quoted on, 311; Q. Wright, Ed, 307, 
311; Barcelona Traction, Light and Power Company Case, Belgium v. Spain, 
Preliminary Objections, LC.J., JD, 181; Canada-U. S. Gut Dams Claims Agree- 
ment, 1965, R. B. Lillich, CN, 896. 

Lopes v. S. 8. Ocean Daphne, 337 F. 2d 777. JD. 391. 

Lotus case, P.C.I.J. Cited. 784, 812. 

Lowenfeld, Andreas F. The Sabbatino amendment—international law meets civil pro- 
cedure. CN. 899. 

Lucas v. Lucas, 232 F. Supp. 466. JD. 163. 

Luks’ Estates, In re, 256 N.Y.S. 24 194. JD. 642. 

Lyon, Peter. Neutralism. BN. 430. 

Lyons, F.S.L. Internationalism in Europe 1815-1914. BE. 182. 


1060 THE AMERICAN JOURNAL OF INTERNATIONAL LAW [Vol. 59 


MacGibbon, I. C. Quoted on legal effect of acquiescence. 36, 

Malawi: 

U. K.-U. 8. Consular Convention, 1951. Previsions regarding: competence of eonsu- 
lar officers in settlement ot estates, 742, 754, 755; tax exemption of government- 
owned real property, 120, 123; Declaration of Malawi Governmeni, 742. 

U. K.-U. 8S. convention on tenure and disposition of property, 1899. Provisions 
regarding competer.ce of ecnsular officers in settlement of estates. 742, 754, 

Malaysia: 

U. K.-U. S. Consular Convention, 1951. Provisions regarding: competence of consu- 
lar officers in settlement of estates, 742, T54, 755; tax exemption of government- 
owned real property, 121, 123; U. 8.-Federation of Malaya exchange of notes, 
1960, 121, 742. 

U. K.-U. S. convention on tenure and disposition of property, 189€. Provisions re- 
garding competence of consular officers in settlement of estates. 742, 754. 

Malta. U. K.-U. S. Consular Convention, 1951, provisions concerning competence of 
consular officers in settlement of estates, 743, 754, 755; U. K.-U. S. convention on 
tenure and disposition of property, 1899, provisions concerning competence of 
consular officers in settlement of estates, 743, 754; Malta-U. K. exchange of letters, 
1964, 743. 

Mampel, Siegfried. Der Sowjetsektor von Berlin. BN. 697. 

Mangone, Gerard J. BN: Claude, 706; Codding, 707. 

Mantoux, Paul. Paris Peace Conference, 1919. Proceedings of the Council of Four. 
BN. 426. 

Maps. As evidence of title to territory. ©, C. Hyde, cited, 38; G. Weissberg, quoted, 
38; China-India beundary, 8. P. Sharma, LA, 38; Case concerning Sovereignty 
over Certain Frontier Land, I. ©. J., cited, 38. 

Maritime law: 

Seamen’s injuries. Kontos v. 8. S. Sophie C., 236 F. Supp. 664, ci-ed, 650; Shahid 
v. A/S J. Ludwig Mowinckeles Rederi, 236 F. Supp. 751, cited, 650; Tjonaman v. 
A. 8. Elittre, 340 F. 2d 290, JD, 649; Volkenburg, P.P.A. v. Naderland-Amerik. 
Stoomy. Maats., 336 F. 2d 480, cited, 395. 

Seamen’s wages. Kontos v. 5. S. Sophie C., 286 F. Supp. 664, cited, 650; Lopes v. 
S. 8. Ocean Daphne, 337 F., 2d 777, JD, 392. 

Married women. Nationality of. Asian-African Legal Consultative Committee, Model 
Rules on Dual Nationality. 723. 

Martinez v. Crown Life Ins. Co., 186 S. E. 2d 912. Cited. 392. 

Matte, Nicolas Mateesca. Traits de Droit Aérien-Aéronautique. BR. 680. 

Matthew, Comm/’r. of Internal Revenue v., 335 F. 2d 231. JD. 164. 

Mauritania. Party to GATT. Letter of certiication, 1963. Quoted. 278, 

McCamy, James L. Conduct of the New Diplomacy. BR. 971. 

McDougal, Myres 8. Alwyn V. Sreeman vs., R., A. Falk, Hd, 66; quoted on self-defense 
under U. N. Charter, 53. 

McDougal, Myres S., and W. T. Burke. Publie Order of the Oceans. Cited on eom- 
peting uses of submarine resources. 621. 

MeDougal, Myres 8., and Florentino Feliciano. Law and Minimum World Publie 
Order. Cited on legality of nuclear weapons. 770, 771, 774, 787 788, 789, 790; 
editorial by A. V. Freeman, R. A. Falk, Hd, 66. 

McDougal, Myres S., and Richard N. Gardner. Quoted on interpretacion of treaties. 
798. 

McGill University. First Conference on the Law of Outer Space, 1963. Proceedings. 
BN. 977. 

McMahon, Sir Arthur H. Quoted on India-Tibet border established br Simla Conven- 
tion. 44. 

McMahon, J. F. Quoted on interpretation of constitutive treaties. 828. 

McMahon Line. Chinese acquiescence in, S. P. Sharma, LA, 37, 43; A. P. Rubin, CN, 
588; India-China border dispute, S. P. Sharma, LA, 16, 19, 20, 22, 23, 37, 38, 39, 
43; A. P. Rubin, CN, 588; Prime Minister Chou En-lai quoted on, 24, 


1965] INDEX 1061 


McNair, Lord. Cited on rebus sie stantibus and boundary treaties, 44; Report of 
Committee on Development and Formulation of eee Law, International 
Law Association, 1947, cited, 545, 567. 

McWhinney, Edward. Changing international law method and objectives in the era of 
the Soviet-Western détente, ZA, 1; Law, Foreign Policy, and the East-West 
Détente, BR, 956; ‘* Peaceful Coexistence”? and Soviet-Western International Law, 
BR, 956. i 

Mediation, Charter of O.A.U., Art. 3, 248, 249; international organization and, 
P. B. Potter, Hd, 296. 

Mediation, Conciliation and Arbitration Commission, O.A.U. 263; Art. 19, Charter of 
O.A.U., 264, 

Meeker, Leonard C., Legal Adviser, Department of State. Statement on U. S. inter- 
vention in Dominican Republic and international law. 868; W. Friedmann, LA, 
868, 869. 

Mene Grande Oil Co., Mobil Tankers Co. v., 236 F. Supp. 362. JD. 650. 

Merchant ships in foreign ports. Jurisdiction over. Gave v. Grace Lines, Inc., 237 F. 
Supp. 557. JD. 935, 

Merillat, H, C. L. AS.I.L. Board of Review and Development, CN, 574; West Coast 
regional meeting, CN, 100; Legal Advisers and Foreign Affairs, G. Fitzmaurice, 
CN, 72, 609; BN: Rao, 691. 

Mertens v. The Flying Tiger Line, Ine., 341 F. 2d 851. JD. 934, 

Messina, Universita di. Atti del I° Convegno Nazionale di Diritto Cosmico, Taormina, 
1960. BN. 704. 

Metzger, Stanley D. BE: Kust, 963; Schmitthoff, 964. 

Mexico. Divorce decree. Recognition of, Cannon ~v, Phillips, 255 N.Y.S5. 2d 753, 
JD, 652; Rosenstiel v. Rosenstiel, 253 N.Y.8, 2d 206, JD, 394. 

Mexico-United States: 

Consular Convention, 1942. Provisions on competence of consular officers in settle- 
ment of estates, 725, 726, 743; on most-favored-nation treatment regarding consu- 
lar officers, 743. 

International Boundary and Water Commission. Agreement on salinity of lower 
Colorado River. Statement of Department of State. 923. 

Michigan, Lake. Chicago diversion of waters before International Joint Commission, 
Canada-United States. D. C. Piper. CN. 594. 

Military aircraft. See Aircraft. 

Military necessity. W. V. O’Brien cited on, 764, 771, 772, 782, 786, 788, 790; the 
Shimoda case, R. A. Falk, L4, 764, 774, 785, 

Minasyan, N. M. Quoted on relation between international and municipal law. 530. 

Minquiers and Eerehos case, I.C.J. Cited on title by occupation. 30. 

Mistake in international transactions. Saulle, M. R. L’Errore negli Atti Giuridici 
Internazionali, BN. 980. 

Mob violence. Protection of U. 8. embassies against. Statement of Secretary of State 
Rusk, 379, 

Mobil Tankers Co. v. Mene Grande Oil Co., 236 F. Supp. 362. JD. 650. 

Mohr, Wolfgang, and R, Herzer. Verträge der Volksrepublik China mit anderen 
Staaten. BR. 686. 

Molodtsov, 8. V. Memorandum on Peaceful Settlement oz Territorial Disputes and 
Frontier Questions. Cited. 64. 

Moody, Margaret. Harvard Law &chool Library Catalog of International Law and 
Relations. BN. 972. 

Moore, John Bassett. Quoted on watershed as boundary line. 42. 

Moore, Hellenic Lines Limited v., 345 F. 24 978. JD. 927; cited, 905. 

Moosmayer, Peter. Der Gebietsgrundsangehérigkeitsrecht (jus soli) unter besonderer 
Beriicksichtigung der siidamerikanischen Staaten. BN. 702. 

Morelli, Gaetano. Studi sul Processo Internazionale. BR. 176. 

Moreno-Quintana, Judge L. M. Dissenting opinion in Certain U. N. Expenses case, 
LC.J. Quoted on interpretation of treaties. 830. 


1062 THE AMERICAN JOURNAL OF INTERNATIONAL LAW [Vol. 59 


Moroceo-United States. Treaty cf Peace and Friendship, 1836. Provisions on com- 
petence of consuls in settlement of estates, 744; on most-favored-nation treatment 
concerning consuls, 744. 

Mosler, Hermann. Fontes Juris Gentium, Ser. A, Sec. I, Vol. 4. BE. 965. 

Mosler, Hermann, and K, Doehring. Die Beendigung des Kriegszustands mit Deutsch- 
land nach dem Zweiten Weltkrieg. BN. 696. 

Most-favored-nation clause. Treazy provisions in favor of third states, I.L.C. report, 
209; U. 5. treaty provisions regarding application to consuls, 724, and U. S. 
Consular Convention with U.S.S.R., S. H. Lay, CN, 889, 891. 

Motor travel, international. Application o? Convention on Road Tratfic, 1949. State- 
ment of Department of State. 384, 

Mowinckeles Rederi, A/S J. Ludwig, Shahid v., 236 F. Supp. 751. Cited. 650. 

Multilateral nuclear force. U. S. note to Soviet Government regarding. 108. 

Multilateral treaties. Amendment af, LLC. draft article, 434, commentary, 436, 439; 
interpretation by World Ccurt, E. Gordon, LA, 822; modification of, LL.C. draft 
article and commentary, 442; state succession and: new states, 276; practice 
under GATT, T. Kunugi, LA, 268. 

Mummery, David R. Content o? the Duty to Exhaust Local Jcdicial Remedies. 
Quoted. 311. 

Municipal law: 

Relation of international law to. Communist theory. G. Ginsburgs. LA, 523; I. P. 
Blishchenko quoted, 538, 54); Garman Democratic Republie Constitution cited, 532; 
S. B. Krylov cited, 530; A. M. Ladyzhensky quoted, 582, 541; D. B. Levin quoted, 
524, 526, 541; N. M. Minasyan quoted, 539; V. M. Shurshalov qroted, 528; J. F. 
Triska and R. M. Slusser cuoted, 527; G. I. Tunkin cited, 530; A. Y. Vyshinsky 
quoted, 524. 

U. 8. atomic bombing of Japan in. The Shimoda case. R. A. Falk. LA. 765, 777. 

Validity of treaties in law of ‘‘socialist’’ states. G, Ginsburgs, LA, 523; I. P. 
Blishchenko quoted, 542; V. N. Durdenersky quoted, 542; N. P. Kolehanovsky 
cited, 582; F. I. Kozhevnikov quoted, 523, 588, 540; V. I. Lisovaky quoted, 542; 
‘K. Skubiszewski cited, 532, 523, 535, 537, quoted, 536. 

Muscat-United States. Treaty anc Protocol of Amity, Economie Relations and Consu- 
lar Rights, 1958. Provisions on competence of consular officers in settlement of 
estates, 744; on tax exemptior of government-owned real property, 121. 

Mutual example. As source or imternational law. N. S. Khrushchev cited, 8; E. 
McWhinney, LA, 7. 

Myers, Denys P. BN: Catalogue of Treaties, 1814-1918, 973; BR. U. S. Foreign 
Relations, 1941, 1943, 671, 968. 


Nadelmann, Kurt H. BR: Ratel, 953. 

Nationalism. Contemporary problems of international organization. P. B. Potter. 
Ed. 292, 301, 304. 

Nationality: 

Blaser, Pierre M. La Nationalité et la Protection Juridique Internationale de 
individu. BN. 700. 

Cabaleiro, E. Los Tratados Internacionales. La Importancia de la Nacionalidad de 
sus Destinarios. BN. 197. 

Dual. Asian-African Legal Consultative Committee Model Rules. 782. 

Jus soli in, See Jus soli. 

Moosmayer, P. Der Gebietsgrurdsatz im Staatsangehorigkeitsrecht (jus soli) unter 
besonderer Berücksichtigung Scaaten. BN. 702. 

Members of special missions. I.L.C. draft article and commentary. 495. 

U.S.S.R. Geilke, G. Das Steatsangehérigkeitsrecht der Sowjetunian einschliesslich 
der geschichtlich-verfassungsreckilichen Exrtwicklung der wichtigsten Gebietsein- 
heiten und Vélkersehaften. B.V. 703. 

United States. Kloss, H. Das Nationalitiitenrecht der Vereinigten Staaten von 
Amerika, BN. 702. 


1965] INDEX. 1063 


Natural gas. Offshore claims and problems in the North Sea. R. Young. LA. 505, 
508, 514, 515. 

Naval warfare, U. S. law of. Art. 613 quoted on use of nuclear weapons, 784; Art. 
621, cited on bombardment, 776, quoted, 784, 785. 

Navigation. Offshore claims and problems in the North Sea. R. Young. LA. 505, 
507, 519, 521, 

Near Hast. U. S. Foreign Relations, 1943. BE. 671. 

Nederland-Amerik. Stoomv. Maats., Volkenburg, P.P.A., v, 886 F. 2d 480. Cited. 
395. 

Nepal-Tibet Treaty of 1856. S. P. Sharma, LA, 21; A. P. Rubin, CN, 587. 

Netherlands. Legislation on mineral resources of the continental shelf, 515; territorial 
waters, 515. 

Netherlands-United States. Convention respecting consular officers of the U. S. in 
colonies of the Netherlands, 1855, Provisions concerning competence in settlement 
of estates. 745, 

Neutralism. P. Lyon, BN, 430; P. B. Potter, Eg, 294. 

New nations. New Law for. African Law. H, Baade and R. O’Everett. BN. 979. 

New Rochelle, City of, Matter of Foreclosure of Tax Liens v. Republic of Ghana, 255 
N.Y.S. 2d 178. JD. 642. 

New states: 

And international law. R. A. Falk, Ed, 68; A. V. Freeman quoted, 68. 
Contemporary problems of international organization. P. B. Potter. Hd. 292, 295. 
De facto application of GATT te. Decision of Contracting Parties, 1962, quoted, 
274; Recommendation of Contracting Parties, 1960, quoted, 274. 
Effect upon international law. W. Friedmann, LA. 858, 
Membership in GATT. Practice with regard to. T. Kunugi. ZA. 278. 
Relation to British Commonwealth. 572. 
State succession in framework of GATT. T. Kunugi. LA. 268. 
New York City, Association of the Bar. Hammarskjold Forums. BN. 705. 
New Zealand. U. K.-U. 8. convention on tenure and disposition of property, 1899. 
Provisions on competence of consular officers in settlement of estates. 745, 754. 
Nigeria: 
Party to GATT. Declaration quoted. 273, 
U. K.-U. 8. Consular Convention, 1951. Provisions on competence of consular officers 
in settlement of estates. 745, 
U. K.-U. S. convention on tenure and disposition of property, 1899. Provisions con- 
cerning competence of consular officers in settlement of estates, 745, 754; Nigeria- 
U. K. exchange of notes, 1960, 121, 745. 

Non-intervention. Inter-American conferences and, C. G. Fenwick, Hd, 316; Organiza- 
tion of African Unity, Art. 3 of Charter, 247, 249; U. S. foreign policy and crisis 
of international law, W. Friedmann, LA, 862, 867. 

North Atlantic Treaty Organization. Multilateral nuclear force, U. S. note to Soviet 
Government, 108; Status of Forces Agreement in France, S. Lazareff, BR, 967. 

North East Frontier Agency. China-India border dispute. 8S. P. Sharma, LA, 20, 31, 
38; C. von Furer-Haimendorf quoted on Chinese claims, 32. 

North Sea. Offshore claims and problems in. R. Young. LA. 505. 

Northern Cameroons ease, I. C, J. Quoted on limitations on I, C. J. judicial function. 
802. 

Norway. Attitude on continental shelf, 511; Fisheries Decree, May 15, 1964, cited, 512; 
fisheries zone, Act of March 24, 1961, cited, 511; Law on Exploration and Exploita- 
tion of Natural Resources of the Seabed, 1968, quoted, 511; territorial waters, 
511, 516. 

Norway-United States. Treaty of Friendship, Commerce and Consular Rights, 1928. 
Provisions on competence of consular officers in settlement of estates, 725, 726, 
741, 746; on most-favored-nation treatment concerning consular officers, 725, 745. 

Nuclear Test Ban Treaty. Interpretation of Art. IV. L. Gross, Hd. 55. 


1064 THE AMERIOAN JOURNAL OF INTERNATIONAL LAW [Vol. 59 


Nuclear tests, legality of. Conclusions of Asian-African Legal Consultative Committee. 
721, 
Nuclear weapons, dissemination of. U. S. note to Soviet Government regarding. 108. 
Nuclear weapons. Legality of use. R. R. Baxter cited, 772, 792, 793, quoted, 782, 
783; Lauterpacht-Oppenheim cited, 788, 792; McDougal and Feliciano cited, 770, 
771, 774, 787, 788, 789, 790; W. V. O’Brien cited, 764, 771, 772, 782, 786, 788, 
790; J. Stone cited, 788. 
The Shimoda ease. R. A. Falk. ZA. 759, 769, 787. ; 
U. N. General Assembly Resolution 1653 (ZVI). 791, 792; R. A. Falk, LA, 791. 
U. 8. Army. Law of Land Warfare. Par. 35. Quoted. 784. 
U. S. Law of Naval Warfare. Art. 613. Quoted. 784. 


O’Brien, William V. Cited on legality of nuclear weapons. 764, 771, 772, 782, 786, 
788, 790. 

Ocean Daphne, S.S., Lopes v., 387 F. 24 777, JD. 391. 

O’Connell, D. P. International Law, BR, 950; state succession and problems of treaty 
interpretation, ©, I. Bevans, CN, 93. 

Oder River case, P.C.L.. Decision quoted on interpretation of treaties. 825. 

Oder-Neisse boundary, Germany-Poland. Expulsion of German population. L. Gelberg. 
CN. 590. 

Oliver, Covey. The Inter-American Security System and the Cuban Crisis. Ham- 
marskjéld Forums, No. 3 BN. 705. 

Olmstead, Cecil J. Tescimony before House Ccmmittee on Foreign Affairs on Foreign 
Assistance Act, 1965. Quozed. 904. 

Ontario, Lake, Claims Tribunal, United States-Canada. R. B. Lillich, CN, 894; Depart- 
ment of State statement, 612. 

Oral declarations. International binding force of. India-China border dispute. 8. P, 
Sharma. LA. 24, 

Organization of African Unity: 

Assembly of Heads of State and Government. 255. 

Charter of. T, O. Eas, LA, 243; Art. 1 quoted, 246; Art. 2 quoted, 247; Art. 3 
quoted, 247, 248; Art. 4 quoted, 250; Art. 5 quoted, 251; Art. 18 quoted, 262; 
Art. 19 quoted, 264; Art. 23 quoted, 251; amendment of, 267; interpretation of, 
Art. 27, 267. 

Commission of African Jurists. 264. 

Commission of Mediation, Conciliation and Arbitration. 263. 

Compared with Organization cf American States. T. O. Elias. LA. 253, 255, 262. 

Council of Ministers. 256; rules of procedure, 257. 

Membership rights and obligations. 250, 252. 

Protocol on Privileges and Immunities of Personnel of Secretariat, 1964. Cited. 
263. 

Specialized Commissions. 264. 

Organization of American States: 

Admission to membership in. Resolution of First Special Inter-American Confer- 
ence, 1964. 719. 

Charter. Art. 6 quoted, 251; collective security under, C. G. Fenwick, Hd, 318. 

Foreign Ministers. Ninth Meeting, 1964, application of Rio Treaty of Reciprocal 
Assistance to Cuba, statement by U. 8. Department of State, 111; Tenth Meeting, 
1965, Resolution establishing Inter-American Armed Force in the Dominican Re- 
public, May 6, 1965, 987. 

Transition from an unwritten to a written constitution. C. G. Fenwiek. Ed. 315. 

Outer space. In World Polities, J. M. Goidsen, BN, 192; Law and Politics in, M. 
Cohen, BN, 977. 


Pacta sunt servanda. I.L.C. draft article and commentary on treaties. 210. 
Padelford, Norman J. BE: Sar, 689. 


1965 ] INDEX 1065 
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18). P. Mantoux, BN. 426. 

Parry, Clive. British International Law Cases. BR. 410. 
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mous, 252 N.Y.S. 2d 9138. JD. 391. 

Pavia, George M. BN: Cassese, 194. 

Peace, international: 

Contemporary problems of international organization. P. B. Potter. Hd. 291. 
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Persona non grata. IJ.L.C. draft article on special missions, 473, commentary, 474; 
U. 8.-Soviet Consular Convention, 1964, S. H. Lay, CN, 878, 885, 886. 


1066 THE AMERICAN JOURNAL OF INTERNATIONAL LAW [Vol. 59 
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BN. 710. 

Politics. Law and, in Space, M. Cohen, BN, 977; Outer Space in World Politics, 
J. M. Goldsen, BN, 192, 

Population, mass expulsion of. German-Polish border. L. Gelberg. CN. 590. 
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mitted outside National Territories, 1965. 715. 

Radio Regulations, International Telecommunications Union. European Agreement for 
Prevention of Broadcasts Transmitted cutside National Territories, 1965. 715. 

Ramundo, Bernard A., and A. Rusis. The (Soviet) Socialist Theory of International 
Law. BN. 423. 
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Red River. Pollution of. U. S. letter to International Joint Commission. 103. 
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ton Island Arbitration, cited, 30; Eastern Greenland case, Denmark-Norway, quoted, 
30; Minquiers and Ecrehos case, I.C.J., cited, 30; Palmas Island Arbitration, 
cited, 29, quoted, 16; reflections on the Sabbatino ease, Q. Wright, Hd, 304. 

U. S. policy and the crisis of international law. W. Friedmann. LA. 861, 868, 870. 

Soviet Socialist Theory of International Law. B. A. Ramundo and A. Rusis. BN. 
423. 

Soviet Union. Das Staatsangehérigkeitsrecht der Sowjetunion einschliesslich der gesch- 
ichtlich-verfassungsrechtlichen Extwicklung der wichtigsten Gebietseinheiten und 
Voélkerschaften. G. Geilke. BN. 703. 

See Union of Soviet Socialist Republies. 

Soviet-Western International Law. ‘‘Peaceful Coexistence’? and. E. McWhinney. 
BE. 956. 
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Space law. Atti del 1° Convegno Nazionale di Diritto Cosmico (Taormina, 31 ottobre- 

3 novembre 1960), BN, 704; A. G. Haley, Space Law and Government, BN, 704. 
See also Outer space. 

Spaight, J. M. Air Power and War Rights. Cited on atomie bombing, 774; quoted on 
defended and undefended cities in laws of war, 776. 

Spain-United States. Treaty of Friendship and General Relations, 1902. Provisions 
on competence of consular officers in settlement of estates, 749; on most-favored- 
nation treatment concerning consular officers, 750. 

Special missions. Functions of, I. L. ©. draft articles and commentary, 470, 490, 493; 
heads of: I.L.C. draft articles, 472, 477, 478, commentary, 472, 477, 479; precedence, 
I.L.C. draft article and commentary, 483; nationality of members of, L.L.C. draft 
article and commentary, 495; rules relating to, LL.C. draft azticles and com- 
mentary, 468, report, 465, 499, 

Spencer, John H. BN: Baade and 0’Everett, 979; Blaser, 700; Lavroff and Peiser, 
429. 

Spender, Judge Sir Percy. Cited on interpretation of U. N. Charter, £14, 815; quoted, 
816, 821, 822, 830. 

Staatslexikon. Vol. 8. Görres-Geselachaft, BR. 138. 

Stainov, Petko S. Mezhdunarodnopravnata Reglamantatsiia po Opasvane Chistotata 
na Mezhdunarodnite Reki. BR. 175. 

Stambuk, George. American Military Forees Abroad. Their Impact on the Western 
State System. BN. 695. 

State-owned merchant ships. Immunity of. Flota Maritima Browning de Cuba, 8. A. 
v. Motor Vessel Ciudad de la Habana, 335 F. 2d 619. JD. 161. 

State responsibility for injuries to aliens: 

Denial of justice. Q. Wright, Hd, 307, 310; Barcelona Traction, Light and Power 
Company, Ltd. case, Belgium v. Spain, Preliminary Objections, I.C.J., JD, 131. 

Harvard Law School draft convention. Cited. 554. 

I.L.C. subcommittee on, 557; _.L.C. report, 1962, quoted, 557. 

Treaty obligations anc. I. L. C. report. 208, 

von Münch, I. Das Vélkerrechtliche Delikt in der Modernen Entwicklung der Völker- 
rechtsgemeinschaft. BE. 685. 

States: 

Arbitration of disputes with private enterprises in the International Chamber of 
Commerce. K.-H. Béckstiegel. CN. 579. 

Continuity and identity of. Schuster, R. Deutschlands Staatlichs Existenz im 
Widerstreit Politischer und Reckilicher Gesichtspunkte 1945-1963. BR. 177, 

Definition in international law. O. J. Lissitzyn quoted. 20. 

Practice of. Interpretation of treaties according to. I.L.C. draft article, 445; 
commentary, 454. 

Relations with inter-gcvernmental organizations. I.L.C, report. 499, 500. 

Use of Force and International Law. I. Brownlie. BR. 396. 

Stein, Eric. BE: Geck, 165. 

Steinberger, Helmut. GATT und Regionale Wirtschaftszusammenschlisse. BN. 193. 

Stevenson, Ambassador Adlai. Statement before Senate Committee on Foreign Rela- 
tions concerning enlargement of membership of U. N. Security Council and Eco- 
nomie and Social Council. Quoted. 847, 856. 

Stevenson, John R. Judicial decisions relatmg to international law. JD. 131, 388, 
635, 927. 

Stone, Julius. Cited on I.L.C. role in codification of international law, 567; on judi- 
cial settlement of international disputes, 48; on legality of nuclear weapons, 788; 
on self-defense, 52; quoted or function of I.L.C., 545; BR: Brownlie, 396. 

Stowell, Ellery ©. Quoted on atomie kombing o? Japan. 775. 

Strohl, Mitchell P. The International Law of Bays. BR. 413. 

Submarine resources, exploitation of. Offshore claims and problems in the North Sea. 
R. Young. LA. 505, 517, 519, 520, 521. 
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Submerged lands. Beneath territorial waters. Jurisdiction of. California v. United 
States, 381 U. 8. 189. JD. 930. 

Subversive activities. Charter of O.A.U., Art. 3. 248, 249. 

Succession of states: 

Boundary treaties and. S. P. Sharma. LA. 45. 

Ghana and United States-United Kingdom agreements. C. I. Bevans. CN. 93. 

In framework of GATT. T. Kunugi. DA. 268. 

I.L.C. subcommittee on. 557. 

Treaty obligations and. Harvard Research on Law of Treaties, quoted, 45; I.L.C. 
report, 208. 

Suez Canal. Intervention by Great Britain in Egypt in nationalization of. 867, 869. 

Sumberg, Theodore A. BN: Aufricht, 427. 

Superior orders. See Respondeat superior. 

Surrey, Walter S., and C. Shaw. A Lawyer’s Guide to International Business Trans- 
actions. BR. 961. 

Svarlien, Oscar. Eastern Greenland Case in Historical Perspective. BN. 710. 

Sweden-United States: 

Consular Convention, 1910. Provisions on competence of consular officers in settle- 
ment of estates, 725, 750; on most-favored-nation treatment concerning consular 
officers, 750. 

Extradition Treaty, 1961. A. E. Evans. CN. 351. 

Sweeney, Joseph M. BR: Whiteman, 941. 

Swift, Richard N. BN: Jenks, 191; BR: Whitton and Larson, 690. 
Swiss Yearbook of International Law, 1962. BN. 693. 
Switzerland-United States: 

Convention of Friendship, Commerce and Extradition, 1850. Most-favored-nation 
provisions regarding consular officers. 751. 

Income Tax Convention, 1951. Johansson v. United States, 336 F. 2d 809. JD. 
392. 

Settlement of Interhandel case. H G. CN. 97. 

Syrian Arab Republic. France-U. S. Consular Convention, 1853. Most-favored nation 
provisions concerning consular officers, 734, 751; French note, 1924, 752; Syria- 
U. 8. exchange of notes, 1944, 752. 


Taca International Airlines, S. A. v. Rolls-Royce of England, Ltd., 15 N. Y. 2d 97. 
JD. 647. 

Tadjbakhehe, Gholam-Reza. La Question des Iles Bahrein. BN. 981. 

Tanganyika and Zanzibar: 

U. K.-U. S. Consular Convention, 1951. Provisions on competence of consular officers 
in settlement of estates, 752, 754, 755; on tax exemption of government-owned 
real property, 122, 123. 

U. K.-U. S. convention regarding tenure and disposition of property, 1899. Pro- 
visions regarding competence of consular officers in settlement of estates. 752, 754. 

Tanzania: 

U. K.-U. S. Consular Convention, 1951. Provisions regarding competence of econ- 
sular officers in settlement of estates. 752, 754, 755. 

U. K.-U. S. convention regarding tenure and disposition of property, 1899. Pro- 
visions regarding competence of consular officers in settlement of estates. 752, 754. 

See also Tanganyika and Zanzibar. 

Tate letter limiting sovereign immunity. A. F. Lowenfeld. CN. 9085. 

Taubenfeld, Howard J. Regional meeting of the Society at Dallas, CN, 604; BN: 
Goldsen, 192; Haley, 704. 

Tax liens. Matter of Foreclosure by City of New Rochelle v. Republic of Ghana, 255 
N.Y.S. 24 178. JD. 642. 

Taxation: 

American residents of a foreign country. Comm’r. of Internal Revenue v. Matthew, 
335 F. 2d 231, JD. 164. 
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Exemption from. Consular premises, Harvard Research Draft Convention, Art. 19, 
888; U. S. treaty provisions, 113; U. 8.-U.8.8.R. Convention, 1964, S. H. Lay, CN, 
887; diplomatic premises, Matter of Foreclosure of Tax Liens by City of New 
Rochelle v. Republic of Ghana, 255 N.Y.S. 2d 178, JD, 642; government-owned 
real property, U. S. treaty provisions, 113. 

Johansson v. United States, 386 F. 2d 809. JD. 392. 

Telecommunication Convention, International. Radio Regulations. European Agree- 
ment for Prevention of Broadeasts Transmi-ted outside National Territories, 1965. 
715. 

Telecommuuications. Agreements to establish interim arrangements for a global com- 
mercial communications satellite system. Conference Communiqué. 124. 

Territorial claims in America by extracontinental states. Act of Washington, 1964. 
721; statement by Guatemala, 719. 

Territorial disputes. Peaceful settlement of. Memorandum of 8. V. Molodtsov, cited, 
64; study by International Law Association, 64; Message of N. S. Khrushchev, 
Dee. 31, 19638, 4. 

Territorial waters: 

Geneva Convention on Territorial Sea and Contiguous Zone, 1958. Application to 
U. S. Submerged Lands Act, 1953. United States v. California, 381 U. S. 139. 
JD. 930. 

Hawaii. Civil Aeronautics Board v. Island Airlines, Ine., 235 F. Supp. 990. JD. 
635. 

Jurisdiction over seabed and mineral resources. United States v. California, 381 
U. S. 1389. JD. 930. 

Offshore claims and problems in tha North Sea. R. Young. LA. 610, 511, 512, 
514, 515, 516. 

Territory: 

Acquisition in International Law. R. Y. Jernings, BR, 408; S. P. Sharma, LA, 
29, 36. 

American Republics. Claims by extracontinental states. Act of Washington, 1964. 
721; statement by Guatemala, 719. 

Integrity of. Art. 3, Charter of O.A.U. 248, 249. 

Title by acquiescence and estoppel. S. P. Sharma, LA. 36. 

Transfer as result of war. LL. Gelbarg. CN. 592, 

Thailand-United States. Treaty of Friendship, Commerce and Navigation, 1937. 
Provisions on: competence of consular officers in settlement of estates, 725, 726, 
752; most-favored-nation treatment coneerning consular officers, 752; tax exemp- 
tion of government-owned real property, 122. 

Third states. Activities in, L.L.C. draft article on special missions, 497, commentary, 
498; effects of treaties with respees to, I.L.C. draft articles and commentary, 217, 
219, 221, 224, 225, report, 209. 

Tibet. Independent status. S. P. Sharma, LA, 20, A. P. Rubin, CN, 586; Report of 
International Commission of Jurists, qucted, 21. 

Tinoco arbitration. Cited on act of state. 318. 

Tjonaman v. A. 8. Elittre, 340 F. 2d 280. JD. 649. 

Tondel, Lyman M. (ed.) Hammarskjölč Forums. BN. 705. 

Trade, international. Sources of Law cf, with Svecial Reference to East-West Trade. 
C. Schmitthoff. BR. 964. 

Transnational Law, Columbia Journal of. E. H. Finch. CN. 3875. 

Travel, right to. U. S. restrictions on. Zemel v. Rusk, 381 U. 8. 1. JD. 935. 

Treaties: i 

Amendment of. I.L.O. draft arficles and commentary. 434. 

Application and effects of. I.L.C. draft articles and commentary, 210, report, 206; 
effect of severance of diplomatic relations on, I.L.C. draft article and commentary, 
240; with respect to third parties, I.L.C. draft articles and commentary, 217, 219, 
221, 224, 225, report, 209. 
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Authentic texts. Interpretation of. I.L.C. draft articles, 459, 460; zommentary, 
460, 462. 

Bilateral. Preiswerk, R., La Protection des Investissements Privés dans les Traités 
Bilatéraux. BN. 709. 

Binding force of. I.L.C. draft article and commentary. 210. 

Cabaleiro, E. Los Tratados Internacionales. La Importancia de la Nacionalidad 
de sus Destinarios. BN. 197. 

Establishment of boundaries by. India-China border dispute. S. P. Sharma. LA. 
19. 

Geck, W. K. Die Volkerrechtlichen Wirkungen verfassungswidriger Verträge. BR. 
165. 

Herzer, R., and W. Mohr. Verträge der Volksrepublik China mit anderen Staaten. 
BE. 686. 

Incompatible. Application of. I.L.C. draft article and commentary. 227. 

I.L.C. draft articles. 210, 434; report, 206, 499; L. T. Lee, DA, 567. 

Interpretation of: 

Admission of Hearings of Petitioners by Committee on South-West Africa, I.C.J. 
Cited. 816. l 

Admission to U. N. case, I.C.J. Dissenting opinion quoted. 827. 

Bulgaria-Greece. Communities ease, P.C.I.J. Cited. 807, 815. 

Danube Commission ease, P.C.LJ. Cited, 810, quoted, 824. 

Danzig, Free City of. Membership in I.L.O. ease, P.C.I.J. Cited. 809. 

Free Zones of Upper Savoy and Gex, P.C.I.J. Cited. 8165. 

Greco-Turkish Agreement, Interpretation of, P.C.I.J. Quoted. 808. 

Greek and Turkish Populations Exchange ease, P.C.LJ. Cited, 818, quoted, 824. 

Harvard Research Draft Convention and Comment. Quoted. 798. 

Hudson, M. O. Quoted. 828. 

I.L.O., Competence of, P.C.I.J. Cited. 816, 820, 825. 

I.L.C. draft articles, 445, 459, 460, commentary, 446, 460. 

Johansson v. United States, 336 F. 2d 809. JD. 392. 

Lauterpacht, Sir H. Cited, 814; quoted, 796, 828. 

Lotus case, P.C.I.J. Cited. 784, 812. 

McDougal, M. S., and R. N. Gardner. Quoted. 798. 

McMahon, J. F. Quoted. 828, 

Moreno-Quintana, Judge L. M. Dissenting opinion in Certain U. N. Expenses ease, 
I.C.J. Quoted. 830. 

Oder River case, P.C.I.J. Quoted. 825. 

Practice of states and. World Court decisions. E. Gordon. ZA. 826. 

Preparatory works and. See Preparatory works. 

Silesia, Upper. Minorities in, P.C.I.J. Cited. 811. 

South-West Africa. Cases, LO.J., cited, 809, quoted, 820; Status of, I.CJ., 

cited, 818; Territory of, Voting Procedure Case, I.C.J., cited, 807, 819. 

Turkey-Iraq Frontier case, P.C.LJ. Cited, 807; quoted, 824, 827. 

Warsaw Convention. Eck v. United Arab Airlines, Ine., 255 N.Y.S. 2d 249, JD, 
643; Mertens v. Flying Tiger Line, Ince., 341 F. 2d 851, JD, 9384; Warren et al. 
v. Flying Tiger Line, Ince., 234 F. Supp. 223, cited, 610. 

The World Court and interpretation of constitutive treaties. E. Gordon. LA. 
794. 

Modification of. I.L.C. draft articles and commentary. 434, 444. 

Multilateral. Amendment of, I-L.C, draft article, 434, commentary, 436, 439; modi- 
fication of, I.L.C. draft article and commentary, 442; new states and succession to, 
T. Kunugi, LA, 276, 

Provisions as customary rules of international law. I.L.C. draft article and com- 
mentary, 225. 

Ratification of. In Communist states. G. Ginsburgs. LA. 533. 

Revision of. I.L.C, report. 437. See Amendment of treaties 
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Succession of states and. Ghana and United States-United Kingdom agreements, 
C. I. Bevans, CN, 923; LL.C, report, 208; in framework of GATT, T. Kunugi, LA, 
268, 

Temporal scope. I.L.C. draft article and commentary. 212. 

Territorial scope. I.L.C. draft artizle and commentary, 215; report, 209. 

Validity in the municipal law of the ‘‘socialist’’ states. G. Ginsburgs, DA, 523; 
I. P. Blishehenko quoted, 542; V. N. Durdenevsky quoted, 542; N. P. Kolechanov- | 
sky cited, 532; F. I. Kozhevnikov quoted, 523, 538, 540; V. I. Lisovsky quoted, 
542; K. Skubiszewski cited, 532, 533, 535, 537, quoted, 536. 

Treaties, 1814-1918. Catalogue of. BN. 973. l 

Treaty-making. Contemporary status of, P. B. Potter, Ed, 296; in Communist states: 
G. Ginsburgs, LA, 533; Constitution of Czechoslovakia cited, 533, 534; K. Skubis- 
zewski cited, 533, 535, quoted, 536; Polish Constitution cited, 533, 535. 

Treaty-making power. Geck, W. K., Die Vélkerrechtlichen Wirkungen Yerfassungswid- 
riger Verträge, BE, 165; Tibet, 8. P, Sharma, L4, 20. 

Trinidad and Tobago: 

U. K.-U. 8. Consular Convention, 1951. Provisions on competence of consular officers 
in settlement of estates, 758, 7&4, 755; on tax exemption of government-owned 
real property, 122, 123; U. K.-Trinidad and Tobago exchange of notes, 1962, 122, 
753. 

U. K.-U. §. convention on tenure end disposition of property, 1899. Provisions on 
competence of consular officers in settlement of estates. 753, 754. 

Triska, Jan F. BR: Herzer and Mohr, 686. 

Triska, J. F, and R. M. Slusser. Quoted on Communist theory of relation between 
international and municipal law. 527. 

Tung, William L. The Political Institutions of Modern China. BN. TIL 

Tunisia. Franee-United States Consular Convention, 1853. Most-favoced-nation pro- 
visions regarding consular officers, 734, 753; France-Tunisia Convention, 1955, 753. 

Tunkin, Grigory I. Cited on relaticn of international law to municipal law, 530; 
quoted on international law, 3, or peaceful co-existence, 3. 

Turkey-Iraq Frontier case, P.C.I.J. Cited on interpretation of treaties, 807; quoted, 
824, 827. 


Ugalde, Confederation Life Ass’n. v., 164 So. 2d 1. JD. 160. 

Uganda. U. K.-U. 8. Consular Convention, 1951. Provisions on tax exemption of 
government-owned real property, 123; Uganda statements to United Nations, 123, 

Ultra vires. Acts of foreign governments in national courts. Q. Wright. Hd. 306, 
310. 

Underhill v. Hernandez, 188 U. S, 250. Cited on aet of state, 307; quotad, 308. 

Union of Soviet Socialist Republics. Berlin Sector, 8. Mampel, BN, 697; international 
law doctrine, G. Ginsburgs, LA, 523; E. MeWhinney, LA, 2; members of I.L.C., 
L. T. Lee, LA, 547; repudiation of treaties of prior government, S. P. Sharma, 
LA, 46; U. N. Charter Amenimert: position regarding, E. Schwelb, LA, 836, 837, 
838, 839, 840, 842, statements concerning Communist China and, 836, 837, 838, 
839, 842, 843. 

Union of Soviet Socialist Republics-United States: 

Consular Convention, 1964. 8S. H. Lay, CN, 876; Art. 2 (1) quoted, 877; Art. 3 
quoted, 889; Art. 5 quoted, 879; Art. 10 quoted, 880-881; Art. 11 quoted, 882; 
Art. 17 quoted, 884; Art. 21 quoted, 887. ‘ 

Kasenkina incident, 1948. Cited. 885, 886. 

Litvinoff Agreement, 1933. Cited, 876, 8&0, 891; quoted on consular visits to ar- 
rested nationals, 883. 

U. S. notes regarding access tc Berlin, April 7, 8, 1965. 610, 611. 

U.S.S.R.-Western détente., Changing international law method and obzectives in era 
of. E. MeWhinney. LA. 1. 
United Arab Airlines, Ine., Eck v., 255 N. Y. S. 2d 249. Jp. 643, 
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Usited Kingdom. Continental Shelf Act, 1964, cited, 509; Declaration regarding Art. 2 


Pa 


of European Convention for Prevention of Broadcasts from outside National 

. Territories, 718; Fisheries Limits Act, 1964, cited, 509; Petroleum (Production) 
Act, 1934, ited, 509, 510; Petroleum Regulations, 1964, cited, 510, 517; position 
regarding increase in membership of U. N. Security Council and Economic and 
Social Council, 841, 842, 853;. territorial wae, 510, 516. 


?. United Kingdom-United States: 


Agreements. Ghana and. C. I. Bevans. CN. 93. 

Bermuda Air Services Agreement, 1946. Application to Ghana. 94. 

Consular Convention; 1951. Provisions on competence of consular officers in settle- 
ment of estates, 754, 755; on tax exemption of government-owned real property, 123. 

Convention on tenure and disposition of real and personal property, 1899. Pro- 
visions on competence of. consular officers in settlement of estates. 754. 

Economie Co-operation Agreement, 1948. Application to Ghana, 94. 

Mutual Defense Assistance Agreement, 1950. Application to Ghana. 94; Annex O 
quoted, 95. 


United Nations: 


Action in the Congo. Legal Aspects of. T. M. Franck and J. Carey. Hammar- 
skjöld Forums, No. 2, BN. 705. 

Administrative Tribunal. Awards case, I.C.J. Cited on interpretation cf U. N. 
Charter. 819. 

Arab-Israel Armistice System and. D. Brook. BN. 428. 

Committee on Progressive Development and Codification of International Law. Re- 
port, 1947. Cited, 548; quoted, 555, 556, 564. 

Conditions of Admission ease, I.C.J. Dissenting opinion quoted on preparatory works 
and interpretation of treaties. 827. 

Consideration of work of International Law Association. 65. 

Farajallah, S. B. Le Groupe Afro-Asiatique dans le Cadre des Nations Unies. BN. 
708. 


Finances. Le Financement des Activités de 170. N. U., 1945-1961. C. Sar. BR. 


688. 
. See Peacekeeping operations. 

Injuries Suffered in Service of. Reparations for, I.C.J. Quoted on interpretation 
of U. N. Charter. 817, 818, 827. 

International Law Commission. See International Law Commission. 

Membership. Effect of changes on Charter amendment process. E. Schwelb, LA. 
844, 

Peacekeeping operations. W. Friedmann, LA, 857; financing of: an alternative 
approach to Article 19, L. T. Lee, CN, 872; LCJ. Advisory Opinion on Certain 
Expenses, cited, 874, quoted on interpretation of Charter, 819, 820, 829, 830, 831; 
rejection by France and the Soviet Union, W. Friedmann, LA, 861, 862; U. 8. 
Congressional resolution on application of Art. 19 of Charter, 125; U. S. Memo- 
randum to U. N. Secretary General, Oct. 8, 1964, 622; U. S. representative’s 
statement before General Assembly, 631; U. S. Working Paper, 126; Special Com- 
mittee on, Report, 872. 

Police force. Proposals for. 302. 

Political Organs. Development of International Law through. BR. Higgins. BR. 
168. 

Preparatory Commission. Quoted on assessment of expenses. 252. 

Seeretary General. Annual Report, 1954-1955, quoted on judicial settlement of 
international disputes and uncertainty in international law, 546; depositary of 
Charter amendments, 845; practice regarding GATT and successor states, T. 
Kunugi, LA, 275; Report on United Nations Force in Congo, quoted, 874. 

Sixth Committee. Statement of subcommittee on I.L.O. secretariat. Quoted. 553. 

Special Committee on Principles of International Law concerning Friendly Rela- 
tions and Co-operation among States. L. T. Lee, LA, 558; I.L.O. relations with, 
559; Mexico City session, 1964, 546, 559; report cited, 547, 559. 
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Specialized Agencies. Legal Status, Privileges and Immunities, KK. Ahluwalia. 
BN. 707. 

Teaching courses on. Argentine National University of the Literal. BN. 198. 

Unanimity rule in. P, B. Potter, Hd, 301; S. Rosenne quoted, 201. 

United Nations Charter: 

Art. 1 cited, 249; Art. 2 cited, 248; Art. 17 (2) quoted, 251. 

Art. 19. Quoted, 252; an alternative approach to, L. T. Lee, CK, 872; application 
of, U. S. Congressional resolution, Aug. 20, 1964, 125; U. S. Memorandum to U. N. 
Secretary General, Oct. 8, 1964, 622. 

Art. 51. And right of self-defense, L. Gross, Hd, 52; M. S. MeDougal quoted, 53; 
interpretation of, L. Gross, Ed, 53. 

Art, 52. Quoted. 247. 

Art. 80 (2). Quoted, 809; Status of South West Africa case, I.C.J., cited, 809. 

Amendment process. Effect of changes of U. N. membership on. 844. 

Amendments to Articles 23. 27 and 61. E. Schwelb, LA, 834; General Assembly 
Resolution 1991 (XVIII), 985; implementation of, E. Schwelb, LA, 850; Message 
of President Johnson to U. S. Senate, 619; ratification of, 844, 849. 

Interpretation of. Azevedo, Judge J. P., quoted, 814; Fitzmaurice, Judge Sir Gerald, 
quoted, 831; Koretsky, Juige V. M., quoted, 814; Lauterpacht, Judge Sir Hersch, 
quoted, 819; Read, Judge Jokn E., dissenting opinion in Anglo-Iranian Oil Co. 
ease, quoted, 818; Reparations case, I.0.J., quoted, 817, 818, 827; Spender, Judge 
Sir Perey, cited, 814, 815; quoted, 816, 821, 822, 830; United Nations Administra- 
tive Tribunal, Awards case, I.C.J., cited, 819; United Nations Expenses, I. C. J. 
quoted, 819, 820, 329, 830, 831; Winiarski, J udge Bohdan, dissenting opinion in 
Certain Expenses case, I. OJ., gaoei, 799. 

Proposals for review. E. Sahwi, LA. 835. 

United Nations Conference on International Organization. Report of Subcommittee 
IV on Art. 12, par. 2, of LCJ. Statute, quoted, 911; Coordination Committee, 
quoted on Art. 10, 911. 

United Nations Economic and Social Council: 

Election of members. Amencments to U. N. Charter. E. Schwelb. LA. 848, 850. 

Geographical representation on. E, Sechwelb. LA. 838, 845, 848, 852. 

Increase of membership. Proposals, 835, 837, 838; amendments to Art. 61 of 
U. N. Charter, 986, E. Sckwelb, LA, 341, 848; interim measures regarding, 855, 
statement of Ambassador Adlai Stevenson, quoted, 856. 

Terms of office of new members. 85L 

United Nations General Assembly: 

Decisions: on election of Vice Presidents, Australian statement, 853, Canadian state- 
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